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REPORT

BY

SUBCOMMITTEE OF LEGISLATION AND GOVERNMENT AGENCIES

ON

EDUCATION SERVICE PROVIDERS (FULL FEE OVERSEAS STUDENTS)
REGISTRATION BILL 1990

A. INTRODUCTION

1. The Education Service Providers (Full Fee Overseas Students) Registration
Bill 1990 was referred to the Standing Committee on Legislation on
December 6, 1990 prior to the prorogation of Parliament, with a direction
that the Standing Committee form a sub-committee with the Goverrunent
Agencies Standing Committee.

2. The Parliament was prorogued on January 2, 1991 preventing the Sub
Committee from meeting. When the Parliament was reconvened on March
14, 1991, the Bill was again referred to the Standing Committee on
Legislation with the same direction that it form a sub-committee. That
Sub-Committee was formed on March 21, 1991.

3. The members of the Sub-Committee were the Hon D Tomlinson
[Chairman] and G Kelly (Legislation Committee) and the Hons N Moore, D
Wenn and M Montgomery (Goverrunent Agencies Committee). The Sub
Committee has met on 8 occasions and has received 14 written submissions.

4. The broad purpose of the Sub-Committee (hereinafter referred to as "the
Committee") was to have regard to the desirability or otherwise of creating
a Board for the purposes of the proposed law in substitution for the powers,
duties and functions proposed to be conferred on the Chief Executive
Officer.

B. mSTORICAL & INVESTIGATIONS

5. In its consideration of this Bill the Committee was cognizant of the
intentions of the legislation. They are:-
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to establish a state register of approved institutions providing
educational services to full-fee-paying overseas students;

to protect the funds of those students in the event of the financial
collapse of an educational service provider; and

to restore Western Australia's international reputation as a study
destination for overseas students.

The Committee recognizes that legislation cannot prevent the failure of
privately-funded businesses. It accepts, however, that there might be legal
safeguards upon the financial administration of education service providers
to minimize the effect upon students of institutions being forced to close.

6. The Committee was mindful that there is some urgency for the passage of
the Bill. The legislation reflects the Government's intention to protect the
financial and educational interests of overseas students in Western Australia.
That is considered necessary to enhance local and overseas perceptions of
our education industry before new students are recruited for the 1992
academic year.

7. The Committee attempted to meet the Government's request that its report
be returned to the Legislative Council before the end of the Autumn Session
of Parliament. That was not possible, however. The Committee was of the
opinion that short-term measures to meet the objectives of this legislation
would not suffice. A thorough examination of all issues raised in
submissions to it by interested parties was deemed necessary. Some of those
issues had not been resolved when the Parliament rose.

8. Two advertisements calling for submissions were published, in "The West
Australian" on Saturday, April 13, 1991 and Wednesday, April 17, 1991.
There was little response and two further calls for submissions were
published on Friday, May 3 and Wednesday, May "8. Direct approaches also
were made to several' interested parties who previously had presented
submissions to the Federal Government Industries Commission Inquiry into
the Export of Education. In all 14 written submissions were received.

9. In addition to the written submissions, the Committee met with the Minister
for Education, Hon Kay Hallahan, and officers of the Ministry of Education,
as well as other parties who indicated that they wanted to attend and given
evidence.

10. The following gave evidence at open meetings of the Committee:-

Mr Barry Gregory, Chairman, Western Australian Private Education
and Training Industry Association (WAPETIA)
Ms Kerrie Hutchinson, Consultant, WAPETIA
Mr Robert Masters, Business Manager, Beaufort College
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Mr Paul Roberts, Chairman, State Employment and Skills
Development Authority (SESDA)
Dr Roderic Kefford, President, Association of Independent Schools
of Western Australia (Inc) (AISWA)
Mr Bill Hahn, Executive Director (AISWA)

C. MAJOR CONSIDERATIONS - SUBMISSIONS

11. Evidence presented to the Committee indicated that there was not consensus
on all matters within the Bill. Three issues were particularly contentious.
They were:-

(i) as apparent duplication of authority for accreditation of institutions
and courses by the State Employment and Skills Development
Authority (SESDA) and the Ministry of Education;

(ii) whether all authority for registration and regulation should rest with
the Chief Executive Officer of the Ministry of Education, or be
devolved upon a Board representative of Government and the
industry; and

(iii) the registration of Independent Schools which are "efficient schools "
under the Education Act and recognized as reputable educational
institutions for student visa purposes of the Department of
Immigration and Ethnic Affairs.

ACCREDITATION

12. The issue of accreditation was raised in written submission and in evidence
before the Committee by the Chairman of SESDA, Mr Paul Roberts. He

.contended that section 12 of the Bill duplicated legislative provisions of
other Acts: Schools are covered under the Secondary Education Authority
(SEA) Act, universities have self accreditation status under their own
legislation and the remainder of the training system including TAPE and
private providers is the responsibility of SESDA.

13. In particular, section 12 (l)(b) and (l)(c) conflicts with section 39 of the
State Employment and Skills Development Authority Act 1990 which
provides:

"Where a provision of -

(a) this Act; or

(b) any subsidiary legislation under this Act

relating to skills formation is inconsistent with the provisions of the
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Industrial Training Act 1975 or any other Act or any subsidiary legislation
under that Act or any other Act relating to skills formation, this Act or the
subsidiary legislation made under this Act, as the case requires, prevails to
the extent of the inconsistency."

This overriding provision means that to the extent of any inconsistency
between that Act and the Bill under consideration, the SESDA Act would
prevail.

14. In answer, representatives of the Ministry of Education indicated that it was
not intended that the Ministry would assume an accreditation function.
Clause 12 (1)(c) requires, "that the educational standards of the applicant
have been assessed through proper accreditation procedures". If
accreditation by SESDA, the SEA or any other authority or agency were
required, evidence would have to be submitted by the applicant that such
requirements had been met before they could be registered.

15. The Committee accepted this argument, but noted the duplication of
legislative provisions.

THE REGISTERING AUTHORITY

16. Submissions were received from the two principal industry organisations
opposing the locus of authority with the Chief Executive Officer and
proposing consultation between govermnent and the industry.

17. The Australian Council of Private Education and Training (ACPET)
proposed that the powers to establish the regulations and guidelines, to
register and de-register, and to suspend or impose penalties be left with the
Minister acting on the recommendation of a Board or Council defined in the
legislation. That Board should comprise representatives of the industry
associations and govermnent and be funded by fees from .all education
service providers in Western Australia.

18. The Western Australian Private Education and Training Industry
Association Incorporated (WAPETIA) changed its position twice in written
submissions and in evidence before the Committee. Its initial submission
contended that the Ministry should not be left to regulate and administer the
legislation without a formal arrangement for consultation with the industry.
It proposed the creation of an Industry Advisory Council comprised of
representatives of the industry associations and government to advise on the
registration, re-registration or de-registration of any institution;
accreditation of courses; and changes to the legislation. It subsequently
advised that it supported the proposal for a Board as contained in
amendments sponsored by the National Party.

19. Ministry representatives indicated to the Committee and to WAPETIA that
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potential costs of establishing, operating and servicing a Board would need
to be borne by the service providers.

20. In later evidence to the Committee, representatives of the Association
advised that, after consultation with the Ministry of Education, their
Association supported the discretionary authority and powers vested in the
Chief Executive Officer by the Bill. The statutory Industry Advisory
Council it previously had proposed should have consultative powers only.

21. WAPErIA was not prepared to carry any additional costs and conceded
that a Board might provide problems of confidentiality amongst its
members. Accordingly, it changed its position and suggested a statutory
advisory committee which would have no regulatory control. It would be at
the discretion of the CEO whether matters were referred to the committee
for consideration.

22. The Committee indicated to WAPErIA that there were obvious restrictions
on having an advisory committee which had no real powers, but their
indication to the Committee was that such an advisory committee was better
than having no input at all.

23. The difficulty facing the Committee in resolving this problem was that
although WAPETIA had made both a written and an oral submission to the
Committee, continuing negotiations between Ministry representatives and
WAPETIA meant that the Committee were often considering a WAPETIA
Ministry position which was not current.

INDEPENDENT SCHOOLS

24. The Association of Independent Schools of Western Australia submitted that
the legislation was unnecessary to cover activities of well-established
schools. In many instances it sought to duplicate requirements with which
they must conform in order to function as schools and as institutions
exporting education services to full-fee-paying students. With regard to the
fiduciary relationships between institutions and individuals, the Association
contended that as most of its members schools were limited companies and
therefore regulated by the Companies Code, those relationships were
covered already.

25. Specific areas of concern raised in the Associations submissions were:-

The Education Act SUbjects. all non-government schools to stringent
registration procedures. As a consequence, all Association schools
are subject to, and must satisfy, provisions similar to those of
Section 12 (1) of the Bill to be deemed "efficient schools". The Bill
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merely duplicates registration requirements.

The notion of specified or approved trust funds or accounts was
totally unacceptable. Member schools of the Association are
reputable schools of long-standing and no special reason exists for
them to treat moneys paid to them by overseas students differently.

Independent schools already have well-established audit procedures
in place. They are accountable to the State for the application and
use of funds they receive; and they are accountable to various
church and other affiliates. Therefore, the provisions of Section 22
are unnecessary.

26. The Association proposed that independent schools should be exempted
from the legislation in the same way as they have been exempted from the
Commonwealth's Education Services (Export Regulation) Act 1991. The
Committee was asked to consider how such an exemption could be worked
into the legislation, whether by schedule or regulation.

27. The Committee agreed that the Association of Independent Schools had
raised valid objections. It canvassed three possible ways of satisfying them:

by exemption under a schedule of the Act

by regulation; or

by deeming independent schools to be statutory education service
providers.

The first was unsatisfactory because any subsequent changes would require
reference to Parliament; the second allowed the Minister discretionary
powers which are unacceptable to the independent schools.

28. It was resolved that non-government schools which were registered as
"efficient schools" by virtue of section 3 of the Education Act 1928, could
be deemed statutory service providers. They are different from Government
schools established by the Minister under powers granted by section 9 of
the Education Act, but they are nonetheless authorized by the Act. They
meet the criteria of statutory education service providers as defined in
clause 3 of the Bill.

29. To confirm the status of independent schools, the Committee recommended
a new clause 19 (3) which deems schools registered with the Ministry under
the provisions of the Education Act 1928 to be statutory education service
providers.
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C. RECOMMENDATIONS

The recommendations of the Committee are:

That Clause 12 (c) be amended to ensure
accreditation procedures" are carried out
accreditation body If.

that the
"by the

''proper
Drover

That Clause 15 be amended to remove the terms "regulating';
"controlling'; "prohibiting" and "prescribing".

That regulations made under this Bill should take into account the
difference in funds created for tuition and those managed by an
institution for the students, with interest which was to be paid to the
owner of the funds.

That Clause 17 (6) be amended to require notification to be made
"in writinglf.

That a new Clause 19 (3) be inserted into the Bill to confirm the
status of independent schools.

"Such independent schools as are currently registered with the
Ministry under the provisions of the Education Act 1928 shall be
deemed to hold the status of a statutory education service provider
for the purposes of this Act".

That a change in an auditor's appointment under Clause 21 (4) is
not subject to the approval of the chief executive officer but is
effective once the chief executive officer "is informed in writing 01"
the change.

That Clause 26 be amended to ensure that only where an audit
pursuant to Clause 29 (2) does not comply with the requirements of
the legislation or a further audit results in disciplinary action being
taken under Clause 42, should the education service provider be
liable to pay for the cost of such a further audit.

That Clause 30 be amended to ensure that information provided by
the education service provider to the chief executive officer or the
CEO's authorized representative can only be provided by a person
"acting with the authority of or on behalf of" the education service
provider.

That Clause 32 be amended to require "Droper reason" as opposed
to "reasonable excuse fl.

That Clause 32 be further reviewed by the Standing Committee on
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Legislation.

That Clause 34 be amended to ensure that reasons are given for any
decision made by the chief executive officer, such amendment
proposed by the Ministry for Education.

That Clause 35 be amended to ensure that all reprimands and
cautions by the chief executive officer are given in writing and to
remove the power of the chief executive officer to fine. Clause 35 (b)
should only enable the chief executive officer to "initiate legal action
in an qppropriate court of law".

That Clause 35 (6) be deleted and replaced with a sub-clause as
suggested by the Ministry for Education.

That Clause 37 be amended to read as one paragraph with the
word ':False" inserted before "statement" in line 20 and the words
"unless prior to publication" as in line 29, deleted.

That a new clause 40 be inserted to establish an advisory committee
as requested by WAPETIA.

That Clause 42 be accepted but the issue of immunity provisions as
evidenced in this Clause be referred to the Standing Committee on
Constitutional Affairs and Statutes Revision for further
consideration.

That Clause 43 be accepted but the issue of vicarious liability
provisions as evidenced in this Clause and especially the potential
reversal in onus of proof be referred to the Standing Committee on
Constitutional Affairs and Statutes Revision for further
consideration.

That the meaning, purpose and necessity of Clause 44 be
established.

That Clause 47 be amended to ensure that a person other than the
Minister or an officer of the department carries out the review of the
legislation.

D. CONCLUSION

The Committee is critical of "legislating on the run" and the inability of
some officers of the Ministry of Education to appreciate the procedures
involved in the presentation of a Committee report to the House.

The intercession of those Ministry officials between the Committee and
witnesses who volunteered to present evidence was unacceptable. As a
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result of their actions, submissions were changed. In addition, because of
the ongoing negotiations the Ministry officials were conducting with
witnesses even within minutes of their being scheduled to give evidence, the
Committee found itself deliberating on submissions which were not current.

The deadline which the Committee was asked by the Minister to meet was
therefore made even more difficult.

We strongly recommend that before legislation is presented to the
Parliament that Ministers seek response from interested parties and make
appropriate amendments. Only if that is done will the Parliament be able to
deliberate upon current Bills rather than upon drafts which are continuously
updated by government amendments according to the state of negotiations
with interested parties.

ADDENDUM

Whilst I am prepared to be a signatory to this Report, I wish it recorded
that the Overseas Education Service Providers Industry should be regulated
by a Board comprising representatives of the industry and the Ministry of
Education.

The Bill gives the Chief Executive Officer of the Education Ministry too
many powers with respect to the control and regulation of a sector of the
private education industry.

N.F. Moore
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LEmSLATIVE ASSEMBLY

(As amended in Committee)

A BILL

FOR

AN ACT to provide for the registration of education
service providers enrolling full fee overseas students.

The Parliament of Western Australia enacts as follows:

PART I-PRELIMINARY

Short title

1. This Act may be cited as the Education Service Providers (Full
Fee Overseas Students) Registration Act 1990. 5

Commencement

2. The provisions of this Act shall come into operation on such
day as is, or days as are respectively, fixed by proclamation.
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Interpretation

3. (1) In this Act, unless the contrary intention appears-s
"authorized person" means a person authorized in writing by the

chief executive officer;

"chief executive officer" means the chief executive officer of the 5
department;

"department" means the department through which this Act is
administered;

"education service" means any instruction or training or both
whether given as a course or not and includes such other 10
means of providing education as may be prescribed;

"education service provider" means a university, a college or a
school and any other person or body of persons providing an
education service;

"enrol" means to enrol a student for the purposes of providing 15
the student with an education service;

"full fee" means the full average cost of providing a full fee
overseas student with an education service including both
recurrent and capital costs;

"fullfee overseas student" means a student who is not-

(a) an Australian citizen;

(b) a New Zealand citizen;

(c) a permanent resident in Australia; or

20

(d) a dependant of a person referred to in paragraphs
W,~~~, 25

and in relation to whom a full fee is paid for an education
service;
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"registered" means registered under this Act;

"statutory education service provider" means an education
service provider established under an Act or an education
service provider who is a Minister of the Crown.

5 (2) In this Act "statutory education service provider" is a reference
to-

(a) if the statutory education service provider is not a Minister
of the Crown, the person or body conducting the education
service provider;

10 (b) if the statutory education service provider is a Minister of
the Crown, the person designated by that Minister under
subsection (3).

(3) Where a Minister is a statutory education service provider the
Minister shall by notice in writing published in the Government

15 Gazette designate a person as the designated person for the purposes
of subsection (2) (b).

Act binds the Crown

4. (1) This Act binds the Crown in right of the State and any
statutory education service provider.

20 (2) Nothing in this Act renders the Crown in right of the State
liable to be prosecuted for an offence.

Education Act 1928 not affected

5. Nothing in this Act affects the application of the Education Act
1928 to a school as defined in that Act.
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PART 2-REGISTRATION

Division l-s-General

Registration required

6. (1) On and after the appointed day an education service
5 provider shall not-

(a) enrol any full fee overseas student, or, offer to, or enter into
any agreement to, enrol any full fee overseas student;

(b) advertise an education service for full fee overseas students;

or

10 (c) provide an education service for full fee overseas students,

unless the education service provider is registered under this Act.

Penalty: $20 000 or 3 years' imprisonment or both.

(2) In subsection (1) "appointed day" means such day as is fixed by
the Minister by order published in the Government Gazette to be the

15 appointed day for the purposes of that subsection.

Division 2-Education service providers other than
statutory education service providers

Application

7. This Division applies to an education service provider that is
20 not a statutory education service provider.

Application for registration

8. (1) An application for registration under this Act-

(a) shall be made in writing and in a manner and form
approved by the chief executive officer;

25 (b) shall contain such information as is required by the chief
executive officer in respect of such an application; and

(c) shall be accompanied by the prescribed fee.
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(2) In respect of any particular application under subsection (1) the
applicant shall furnish the chief executive officer with such
information as the chief executive officer determines.

(3) The information contained in an application or furnished in
connection with an application under this section shall be verified by 5
statutory declaration of the applicant or where the applicant is a firm
or body corporate by the person who is to be in bona fide control of
the business operated by the firm or body corporate.

Registration of natural person

9. Subject to this Act, a person, not being a body corporate, who 10
applies to the chief executive officer to be registered and pays the
prescribed fee shall be registered if the chief executive officer is
satisfied that he or she-

(a) resides in Australia;

(b) is of good character and repute and a fit and proper person 15
to be registered;

(c) has sufficient financial and other resources available to
enable him or her to comply with the requirements of this
Act; and

(d) understands fully the duties and 'obligations imposed by this 20
Act on an education service provider.

Registration of a firm

10. Subject to this Act, 2 or more persons constituting a firm who
apply to the chief executive officer to be registered and pay the
prescribed fee shall be registered if the chief executive officer is 25
satisfied that-

(a) if the partnership-

(i) consists of 2 partners, at least one of those persons
resides in Australia;

(til consists of more than 2 partners, at least 2 of those 30
persons reside in Australia;

(iii) is constituted by a partner that is a body corporate,
the body corporate is incorporated in Australia;
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(b) all of the natural persons, if any, by whom the firm is
constituted and all the directors of, and all of the persons
concerned in the management or control of, any body
corporate by which the firm is constituted are persons of

5 good character and repute and are persons fit to be
concerned as directors of, or in the management and control
of, an education service provider;

(c) the persons by whom or by which the form is constituted
have sufficient financial and other resources available to

10 them to enable them to comply with the provisions of this
Act; and

(d) the natural persons if the firm is constituted only by natural
persons, and all the persons concerned in the management
or control of the bodies corporate, if the firm is constituted

15 by bodies corporate, understand fully the duties and
obligations imposed by this Act on an education service
provider.

Registration of a body corporate

11. Subject to this Act, a body corporate which applies to the chief
20 executive officer to be registered and pays the prescribed fee shall be

registered if the chief executive officer is satisfied that---

(a) the body corporate is incorporated in Australia and if the
body corporate is-

(i) a corporation incorporated, registered or recognized
25 under the Gmnpalties (Westel It Austl alia) GGde

Cornoration.. Law , that the requirements of section
219 (3) of that Code are complied with;

(ii) incorporated or deemed to be incorporated under
the Associations Incorporation Act 1987 or any

30 other Act, that at least 2 of the members of the
committee reside in Australia;

(b) all of the directors of the body corporate. and all of the
persons concerned in the management or conduct of the body
corporate, are persons of good character and repute and are

35 persons fit to be concerned as directors of. or in the
management and control of an education service provider;
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(c) the body corporate has sufficient financial and other
resources available to comply with the requirements of this
Act; and

(d) the persons having the control and management of the body
corporate understand fully the duties and obligations 5
imposed by this Act on education service providers.

Additional criteria for registration

12. (1) Subject to this Act, the chief executive officer shall not
register an applicant unless the chief executive officer is satisfIed-

(a) that the applicant has a proper method of fmancial reporting 10
and fmancial monitoring in relation to any moneys received
or to be received by the applicant from full fee overseas
students;

(b) that the educational facilities, including the premises (if
any), that the applicant proposes to provide are satisfactory 15
having regard to the education service to be provided;

(c) that the educational standards of the applicant have been
assessed through proper accreditation procedures by the
appropri ate accreditation body;

(d) that the promotional activities of the applicant, including the 20
activities of the agents or servants in this State or elsewhere
of the applicant, are not and have not been false or
misleading;

(e) that proper contractual arrangements clearly specifying the
fees and charges to be paid have been made between the 25
applicant and full fee overseas students and that such
arrangements include provisions for the refund of fees and
charges in appropriate circumstances;

(0 that the applicant provides adequate procedures for the
resolution of disputes between the applicant and full fee 30
overseas students:

(g) that the applicant provides adequate counselling and
pastoral care services; and
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(h) that the applicant complies with such other matters as are
prescribed.

(2) In considering an application under this Division the chief
executive officer shall consider whether and to what extent the
applicant will use government assistance for the provision of
education services for full fee overseas students.

5 Registration

13. (1) Subject to this section, registration of an education service
provider shall not exceed a period of 3 years.

(2) The chief executive officer may vary the period of registration
granted to an education service provider under this section to provide

10 for-

(a) a lesser period of registration of the education service
provider, generally; or

(b) the registration of the education service provider in relation
to a particular education service for a lesser period,

15 or both.

(3) Subject to this Act, registration of an education service provider
under this Act may be renewed in the manner prescribed in the
regulations and on payment of the prescribed fee.

Conditions may be imposed

20 14. (1) The chief executive officer may impose such conditions
with respect to the registration of an education service provider as
the chief executive officer thinks fit and without limiting the
generality of this section those conditions may relate to anyone or
more of the following-

25 (a) the holding of-

(i) a policy of indemnity insurance;

(ii) a guarantee,
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approved by the Minister;

(b) participation by the education service provider in an
indemnity scheme approved by the Minister.

(2) An education service provider shall comply with every condition
imposed by the chief executive officer under subsection (1).

(3) An education service provider that contravenes or fails to
comply with a condition imposed under this section commits an
offence. 5

Penalty: $15 000 or imprisonment for 2 years or both.

Safeguarding of students' funds

15. (1) This section applies to any education service provider
specified in writing by the chief executive officer.

(2) For the purposes of ensuring that any fees, charges and other 10
moneys ("students' funds") are properly applied to the purposes for
which they have been paid the chief executive officer may direct that
any students' funds paid or payable by full fee overseas students in
relation to any education service provided or to be provided by an
education service provider to which this section applies shall be paid 15
into an account or accounts approved by the chief executive officer
(an "approved account"), or, into a trust account nominated by the
chief executive officer, (an "approvedtrust account"), or both.

(3) Without affecting the generality of section 45 4.6. (1) the
Governor may make regulations with respect to-- 20

(a) I egl11ating and contt oiling the operation of approved
accounts and approved trust accounts;

(b) legl11ating and prohibiting payments into and out of
approved accounts and approved trust accounts;

(c) pI escr ibing the persons to whom interest derived from 25
students' funds shall be paid.

1
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(4) A person who contravenes or fails to comply with a regulation
made under this section commits an offence.

Penalty: $15 000 or imprisonment for 2 years or both.

Certificate of registration and particulars to be specified

16. (1) Where the chief executive officer registers an education
service provider under this Act the chief executive officer shall issue
a certificate of registration in relation to such registration.

5 (2) The chief executive officer shall in a certificate of registration
issued under subsection (1) specify the following particulars,
namely-

(a) each premises (if any) at which an education service is to be
provided by the education service provider;

10 (b) the education service in relation to which registration is
granted;

(c) any condition applicable to such registration; and

(d) where the education service provider is-

15

20

(i) a natural person or are natural persons the name,
address and description of every such person;

(ii) a firm, the names, addresses and descriptions of
each natural person constituting the firm and if the
firm is constituted by a corporation, the name,
address and description of each natural person who
is concerned in the management and control of the
corporation;

(iii) a Corporation, the name, address and description, of
each natural person who is concerned in the
management and control of the corporation.
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Amendment of registration and change of particulars

17. (1) Subject to this Act, the chief executive officer may on
application in the form of the approved form by an education service
provider and on payment of the prescribed fee amend a certificate of

5 registration issued in relation to the education service provider by
the deletion of or addition to the education service or education
services provided or proposed to be provided by the education service
provider.

(2) The chief executive officer shall not amend a certificate of
10 registration by adding to the premises at which an education service

may be provided or to the education services that may be provided
under the authority of the certificate of registration issued in relation
to the education service provider unless the chief executive officer is
satisfied that the education. service provider conforms with the

15 provisions of section 12 in relation to the education facilities and the
education service proposed to be provided by the education service
provider.

(3) Not less than 14 days before any change occurs in the
particulars furnished to the chief executive officer under section 10 or

20 11 or in the particulars specified in a certificate of registration under
section 16 (2) (d) notice thereof together with the prescribed fee shall
be sent to the chief executive officer. .

(4) Upon receipt of a notice referred to in subsection (3) the chief
executive officer may approve of, or, if the chief executive officer is

25 satisfied that there are reasons to do so, refuse to approve of, all or
any of the changes referred to in the notice so submitted.

(5) If the chief executive officer approves of the changes submitted
to the chief executive officer under subsection (3) the chief executive
officer shall require the education service provider to forward to the

30 department the certificate of registration issued in relation to the
education service provider. and shall cause such changes to be made
on the certificate as the' case requires.
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(6) Where the chief executive officer refuses to approve of the changes
submitted under subsection (3) the chief executive officer shall cause
the education service provider and any other person affected to be
notified in writing of the refusal.

Division 3--Statutory education service providers

Application

18. This Division applies to any statutory education service
provider.

5 Statutory education service providers
deemed to be registered

19. (1) Notwithstanding anything in this Part but subject to any
order in force under subsection (2) a statutory education service
provider is deemed to be registered under this Act.

10 (2) The chief executive officer may by order direct that
subsection (1) does not apply to any statutory education service
provider specified in the order and may amend or revoke any such
order.

(3) Such independent scbools as are currently registered with the
15 Ministry under the provisions of the Education Act 1928 shall be

deemed to hold the status of a statutory education service provider
for the purposes of this Act.

(a 4) The chief executive officer shall not make an order under
subsection (2) without the approval of the Minister.

20 (4 ill Where the chief executive officer makes an order directing
that subsection (1) does not apply to a statutory education service
provider the statutory .~ucation service.. provider shall not be
regarded as a statutory education service provider for the purposes of
this Act.

25 (5 ill A statutory education service provider that is deemed to be
registered shall apply to the chief executive officer in a form approved
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by the chief executive officer for a certificate of registration and the
provisions of sections 12, 13, 14, 16 (l) and (2) (a) to (c) and 17 (1)
and (2) with such modifications as are necessary for that purpose

apply to and in relation to an application by and registration of a
5 statutory education service provider.

(6 1) An application under subsection (5) shall be accompanied by
the prescribed fee.

('1- .8) The chief executive officer may, with approval of the Minister,
give directions to a statutory education provider with respect to any

10 application made under this section and effect shall be given to any
such direction.

PART 3-AUDIT

Application

20. This Part does not apply to a statutory education service
provider.

Appointment of auditor

21. (1) Subject to this Act, the auditor by whom the audit of, and
reports on, an education service provide!' are to be made shall be
appointed by the education service provider.

5

(2) An education service provider shall appoint its auditor at the
time of applying for registration. 10

(3) A person is not qualified to act as an auditor for the purposes of
this Act unless the person is a registered company auditor within the
meaning of the Companies (H'este; it zhiStJ alia) Code Gocpomoons
LJ:m1..

15

(4) Subject to this Act, an auditor's appointment is continuous
unless the chief executive officer appro'es is informed in writing of a
change in the appointment.
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Duty of education service provider
to have accounts audited

22. An education service provider shall cause such of the affairs
of the education service provider that relate to full fee overseas
students to be audited not later than 4 months after the end of each 5
financial year of the education service provider by an auditor duly
qualified for the purposes of this Act.

Auditor to conduct audit according to
accepted auditing practice

23. The auditor shall conduct the audit referred to in section 22 10
in accordance with accepted auditing practice and in accordance with
the requirements of this Act and such other requirements as are
determined by the chief executive officer.

Auditor to report material irregularity

24. The auditor shall report to the chief executive officer if the 15
auditor discovers any material irregularity in the affairs of the
education service provider that relate to f'u;ll fee overseas students.

Duty of care

25. An auditor shall exercise a proper standard of care in the
auditing of the affairs of an education service provider under this Act.

Auditor to furnish further information

5 26. 'Phe chief exeeutiv e offieel nary Iequit e the auditol to fttt nish
fttt thel infol nlation 01 to eallY out a fttt thel andit at any time and
the auditol shall comply .. ith any such teqnit ement and the cost of
doing so shaH be paid by the edneation sel dee pI 0 ~ idel if the ehief
exeeuthe offieer so dileets bnt othel wise shall be paid by tile chief

10 exeeuti ~e offieel.
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(l) The chief executive officer may require a further audit and the
cost of the further audit sha)), subject to subsection (2) he paid by the
cbief executive officer.

(2) If the audit lodged with the chief executive officer under section
5 29 (2) does not comply with the requirements of this Act, or if the

further audit required under subsection (J) results in disciplinary
action being taken under section 43, the chief executive officer may
direct that a)) or part of the cost of the further audit recplired under
subsection (l) sha)) be paid by the education service proyjder.

10 Penalty

27. An auditor who fails to comply with section 23, 24 or 25
commits an offence.

Penalty: $1 000.

Defence

15 28. It is a defence in any proceedings for an offence against
section 24, 25 or 26 if an auditor can prove that, in conducting an
audit, the auditor exercised reasonable professional judgement and
skilL

PART 4-INVESTIGATION AND INQUIRY

20 Powers of chief executive officer

29. The chief executive officer may make any investigation or
inquiry that in the opinion of the chief executive officer is necessary
or expedient for the purpose of-

(a) determining any application or other matter before the chief
25 executive officer;

(b) determining whether or not an education service provider is
complying with this Act or any condition imposed under this
Act;
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(c) detecting offences against this Act.

Powers of the chief executive officer and
authorized person to investigate

30. (1) For the purposes of carrying out any investigation or
5 inquiry in the course of carrying out the functions of the chief

executive officer under this Act the chief executive officer or an
authorized person may-

(a) require any person acting with the authority of or on behalf
of an educatioD service proyider-

10 (i) to give the chief executive officer or an authorized
person such information as the chief executive
officer requires;

(ii) to answer any question put by the chief executive
officer or an authorized.person,

15 in relation to any matter the subject of such investigation or
inquiry;

(b) require any person acting with the authority of or on behalf
of an education service provider to produce any document
relating to such investigation or inquiry;

20 (c) enter at all reasonable times and search any premises and
inspect any document that he or she fmds thereon;

(d) make a copy or abstract of any document produced to or
inspected by, him or her in pursuance of this section or of
any entry made therein and in the absence of proof to the

25 contrary any such copy certified as correct by the chief
executive officer or an authorized person shall be received in
all courts as evidence of, and of equal validity, as, the
original.
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(2) A requirement made under subsection (1) (a)-

(a) may be made orally or by notice in writing served on the
person required to give information or answer a question, as
the case may be;

(b) shall specify the time at or within which the information is 5
to be given or the question is to be answered, as the case
may be;

(c) may, by its terms, require that the information or answer
required-

(i) be given orally or in writing;

(ii) be given at or sent or delivered to any place
specified in the requirement;

10

(iii) in the case of written information or answers, be
sent or delivered by any means specified in the
requirement; 15

(iv) be given on oath or affirmation or by statutory
declaration for which purpose the chief executive
officer or an authorized person may administer an
oath or affirmation and have the authority of a
commissioner for declarations. 20

(3) A requirement made under subsection (1) (b)-

(a) shall be made by notice in writing served on the person
required to produce a document;

(b) shall specify the time at or within which the document is to
be produced; 25

(c) may, by its terms, require that the document be produced-

(i) at any place specified in the requirement;

(ii) by any means specified in the requirement.
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(4) Where under subsection (1) (a) the chief executive officer or an
authorized person orally requires a person to give any information or
answer any question, the chief executive officer or the authorized
person shall inform that person that he or she is required under this
Act to give the information or answer the question, as the case may 5

be.

(5) Where under subsection (1) (a) or (b) a person is required by
notice in writing to give any information, answer any question, or
produce any document, the notice shall state that he or she is
required under this Act to give the information, answer the question, 10
or produce the document, as the case may be.

(6) Before entering any premises pursuant to this section the chief
executive officer or an authorized person-

(a) shall obtain a warrant to do so from a magistrate or justice
which warrant the magistrate or justice is authorized to 15
issue upon being satisfied that the entry is sought in good
faith for the purpose of carrying out any investigation or
inquiry under this Act; and

(b) shall display to the person, if any, affording him or her
entry-- 20

(1) in the case of the chief executive officer, a document
signed by the Minister and certifying that he or she
is the chief executive officer; and

(ii) in the case of an authorized person, a document
signed by the chief executive officer and certifying 25
that he or she is an authorized person.

(7) In the exercise of his or her powers and functions under this
Act, the chief executive officer may inspect any books, papers or
documents produced before the chief executive officer, and retain
them for such reasonable period as he or she thinks fit, and make 30
copies of any of them, or of any of their contents.
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Incriminating Information, questions, or documents

31. Without prejudice to the provisions of section 11 of the Evidence
Act 1906, where under section 30 a person is required to-

(a) give any information;

(b) answer any question;

(c) produce any document,

5

he or she shall not refuse to comply with that requirement on the
ground that the information, answer, or document may tend to
incriminate him or her or render him or her liable to any penalty, but
the information or answer given, or document produced, by him or 10
her shall not be admissible in evidence in any proceedings against
him or her other than proceedings in respect of an offence against
section 32 (b).

Failure to comply with requirement

32. Where under section 30 a person is required by the chief 15
executive officer or an authorized person to give any information,
answer any question, or produce any document and that person,
without I easonable exeuse proper reason (proof of which shall lie on
him or her}-

(a) fails to give that information or answer that question at or 20
within the time specified in the requirement; or

(b) gives any information or answer that is false in any
particular; or

(c) fails to produce that document at or within the time
specified in the requirement, 25

the person commits an offence.

Penalty: $1 000.
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Obstruction of chief executive officer
or authorized person

33. A person shall not prevent or attempt to prevent the chief
executive officer or an authorized person from entering premises or
otherwise obstruct or impede the chief executive officer or an 5

authorized person in the exercise of his or her powers under
section 30.

Penalty: $1 000.

Reasons for decision of chief
executive officer to be given

34. The chief executive officer may, and, on request by any party
to the proceedings, shall, give to the party reasons for his OI het
decision any decision made by the chief executive officer under this
Act.

Discipline

35. (1) If the chief executive officer is satisfied that a proper cause
exists for disciplining an education service provider, the chief
executive officer may-

10

15

(a) reprimand or caution the education service provider in
writing; 20

(b) impose a nne not exeeedhtg $1 000 initiate legal action in an
appropriate Cilllrt of law;

(c) amend the registration of the education service provider by
deleting any education service from the certificate of
registration issued in relation to the education service 25
provider; or

(d) suspend or cancel the registration of the education service
provider.

(2) The provisions of subsection (l) (a), (b) or (d) do not apply to a
statutory education service provider. 30
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(3) Where the chief executive officer deletes an education service
from the certificate of registration issued in relation to an education
service provider the education service provider shall not enrol, or,
offer to enrol, any full fee overseas student for the course of

5 instruction or training or both.

(4) Where the chief executive officer suspends or cancels the
registration of an education service provider the education service
provider shall not enrol any full fee overseas student for such period
as the registration of the education service provider is suspended or

10 cancelled or until the fulfilment of any condition which may be
imposed by the chief executive officer, or until further order of the
chief executive officer.

(5) Subject to this Act, there shall be a proper cause for disciplinary
action under this section if-

15 (a) the education service provider improperly obtained
registration under this Act;

(b) the education service provider or any person acting with the
authority of the education service provider, has, in the
course of any dealings with a full fee overseas student, been

20 guilty of an offence against any law;

(c) the education service provider is acting or has acted in
breach of any condition imposed under this Act;

(d) the education service provider has failed or refused to
provide an education service of the standard required under

25 the accreditation requirements that apply in relation to the
education service in question;

(e) any other cause that in the opinion of the chief executive
officer renders the education service provider unfit for
registration under this Act.

30 (6~ Where the chief exectttive officer suspends or cancels the
Iegistration of an education ser vice provider the suspension or
cancellation has effect immediately and shall not be defeIl ed by
I eason of an, pr oposed or pending appeal to the Minister unless the
Minister othen-lise orders, and, then subject to any Stlch order-
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(6) If the education service provider the subject of a decision under
suhsection (5) appeals to the Minister under sectjon 36 the decision of
the chief executive officer does not take effect until the appeal has
been dealt with but the Minister may by order in writjng direct that

5 the decision shaH take effect at such time as the Minister specifies in
the order and may in the order specilY such conditions as the
Minister thinks fit.

Appeals

36. (1) An education service provider that is aggrieved by any
10 decision of the chief executive officer under this Act may within

28 days of the decision appeal to the Minister, and the Minister may
give such directions in relation to the matter as the Minister thinks
proper.

(2) An appeal under subsection (1) may at the discretion of the
15 Minister be made by written submission or by way of a hearing or

both and in any such appealthe Minister shall not be confined to the
record of the decision appealed against but may consider such further
evidence as the Minister deems appropriate.

(3) On an appeal, the Minister may, according to the nature of the
20 case--

(a) affirm, vary or quash the decision appealed against; and

(b) make any further order including an order as to costs as the
Minister deems proper.

PART 5-MISCELLANEOUS

25 Advertisements not to imply approval

37. (1) A person I'Iho pttblishes or cattses to be pttblished any
statenlent;-

Eal .. hich is intended or appar ently intended to promote an
education ser, ice, and

30 (b) which states, either expressly or by inlplication that the
Minister or any other Minister or a depar tment of the
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Government hM approved, or hM refrained from
disappi 0ving, the statement 01 any material pal tieulal in
the statement 01 any clainl made in the statement 01 any
educatioll sel Iice desCIwed in any mannel in the statenlent,

5 COtllntits all offence ttnless priOI to publication the Ministel has
consented in IV'1 iting to its publication;-

(1) A person who puhlishes or causes to be published any false
statement which is intended to promote any education service llnd
which states, either expressly or by implication that the Minister or

10 any other Minister or a department of the Government has approved,
or has refrained from disapproving, the statement or any material
particular in the statement or any claim made in the statement or
any education service described in llny manner in the statement
commits an offence unless the Minister has consented in writing to

15 its publication.

(2) In subsection (1)-

"published" includes-

(a) inserted in any newspaper or other publication
published in Western Australia or elsewhere;

20

25

30

(b) publicly exhibited-

(i) in, on, over or under any building, vehicle, or
place (whether a public place or private place,
and whether on land or water); or

(ii) in the air, in view of persons being or 'passing
in or on any public place;

(c) contained in any document gratuitously sent or
delivered to any person or thrown or left upon premises
in the occupation of any person;

(d) made verbally to any person; or

(e) publicly announced by means of transmission of light or
sound,
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and publishes has a corresponding meaning.

Register to be kept

38. (1) The chief executive officer shall cause a register to be kept
of education service providers registered under this Act.

5 (2) The register shall contain such particulars as are prescribed.

Delegation

39.m The Minister or the chief executive officer, may, either
generally or as otherwise. provided by instrument of delegation, by
writing signed by the Minister or the chief executive officer, as the

10 case requires, delegate to any person any of the powers of the
Minister or the chief executive officer, as the case may be, under this
Act, other than this power of delegation.

(2) Notwithstanding Cll above the Minister may not delegate the
power to hear appeals under section 36

15 Advisory Committee

40 (J) The Minister shaH appoint a committee consisting of seven
members three nominated Jur organisations represented by
education service providers; three of whom shaH be appointed by the
cbief executive officer; and an independent chairman appointed by

20 the Minister wbo sbaH not be an employee of the Ministry or an
education service provider

(2) The Minister may refer any matter relating to the administration
of this Act to the Committee appointed under subsection Cll.

Application of Financial Administration
25 and Audit Act 1985

4(} 14ll. The provisions of the Financial Administration and
Audit Act 1985 regulating the financial administration, audit and
reporting of departments apply to and in respect of the department
for the time being responsible for the administration of this Act and
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its operations under this Act.

Immunity

4i-!42l. (1) No action shall lie against the State, the Minister, the
chief executive officer, an authorized person or any other person

5 acting under this Act or purportedly under this Act in relation to any
approval, consent, certificate or registration given or effected under
this Act.

(2) Without affecting anything in subsection (1) no liability shall
attach to the State, the Minister, the chief executive officer, an

10 authorized person or any other person for any act or omission in good
faith and in exercise or purported exercise of any function under this
Act.

Vicarious liability

42!4ID.. (1) Where a body corporate is convicted of an offence
15 against this Act every director and every person concerned in the

management of the body corporate is guilty of a like offence if the act
which constituted the offence took place with his or her authority,
permission or consent.

(2) Where an offence is committed against this Act by a person who
20 is the agent or servant of an education service provider the education

service provider is guilty of a like offence unless the education service
provider can prove that the offence was committed without its
knowledge and that it exercised all due diligence to prevent the
commission of the offence.

Consent for prosecution

4a f1il. No proceedings for an offence against this Act shall be
commenced without the approval of the Minister.

Penalties

5 44: f4.5l. (1) A person who contravenes a provision of this Act
commits an offence.



26

(2) A person who commits an offence against this Act is except where
otherwise specified liable to-

(a) where the offence is a first offence, to a penalty not
exceeding $5 000 and to a penalty of $1 000 for each day

5 that the offence continues;

(b) where the offence is a second or subsequent offence, to a
penalty not exceeding $10 000 or imprisonment for 2 years
or both.

Regulations

10 4lt!4ID.. (1) The Governor may make regulations prescribing all
matters that are required or permitted by this Act to be prescribed
for giving effect to the purposes of this Act.

(2) Without limiting the generality of subsection (1), the
regulations may-

15 (a) prescribe the documents that are required to be given or
kept for the purposes of this Act;

(b) provide for the registration and renewal of registration
under this Act;

(c) prescribe the information and returns to be given or made
20 for the purposes of this Act;

(d) controlling, regulating and prohibiting advertising by
education service providers; and

(e) prescribe penalties not exceeding $1 000 for any offence
against the regulations.

Review of Act

46 1111. (1) The Minister shall cause a person, other than an
officer of the Ministry to carry out a review of the operation and
effectiveness of this Act as soon as is practicable after the expiration
of 3 years from its commencement, and in the course of that review 5
the Minister that person shall consider and have regard to-

(a) the effectiveness of the operations of this Act;
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(b) the need for the continuation of the functions of the chief
executive officer under this Act; and

(c) such other matters as appear to the Minister to be relevant
to the operation and effectiveness of this Act.

(2) The Minister shall prepare a report based on the review 5
conducted under subsection (1) and shall, as soon as is practicable
after the preparation thereof, cause the report to be laid before each
House of Parliament.


