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SUBMISSIONS 

The Committee invites comment on the recommendations contained in 
this report. Written submissions should be sent: 

The Secretary 
Standing Committee on Government Agencies 
Parliament House 
PERTH 6000 

[Telephone: (09) 222 7222] 

Submissions should reach the Committee not later than October 31 
1986. 

The Committee will table its final report on land resumption by 
government agencies in the Legislative Council after submissions 
on the proposals contained in this r eport have been considered. 
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SUMMARY OF RF.cav1MENDATIOOS 

1. As a result of its consideration of the law and practice 
relating to the resumption of land in Western Australia, the 
Committee recommends that: 

( 1) Parts II and III of the Public Works Act 1902, relating to 
the resumption of land and compensation, be repealed and 
be replaced by a Land Acquisition Act governing the 
resumption of land and payment of compensation by all 
government agencies (para 2 .16); 

( 2) all resumptions of land by government agencies should be 
made pursuant to the provisions of the proposed Land 
Acquisition Act (para 2.16); 

( 3) the Ombudsman should be expressly given jurisdiction over 
matters of administration arising out of the Land 
Acquisition Act (para 3 .16); 

( 4) the planning appeal system proposed by the Committee of 
Inquiry into Statutory Planning should be implemented and 
expanded to incorporate appeals under the Land Acquisition 
Act against decisions by government agencies t o resume 
land (para 3. 24); 

( 5) the rights to ministerial review of decisions to resume 
land should be retained on the same conditions as those 
proposed by the Committee of Inquiry into Statutory 
Planning ( para 3. 24); 

( 6) the Town Planning Appeals Tribunal should be renamed the 
'Western Australian Land Tribunal', and separate 
legislation should be enacted governing that Tribunal 
( para 3. 24) ; 

( 7 ) the Western Australian Land Tribunal should be empowered 
to refuse to hear matters which it determines are 
frivolous or vexatious (para 3.24); 

( 8) there should be a right of appeal to the Supreme Court 
from decisions of the Western Australian Land 'fribunal on 
points of law (para 3. 24); 

( 9) the right of appeal to the Western Australian Land 
'fribunal should be restricted to persons with an interest 
in land included in a notice of intention to resume (para 
3.24); 
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(10) written objection to a notice of intention to resume 
should be required to be lodged with the Western 
Australian Land Tribunal Registry within 30 days of the 
gazettal of the notice of intention to resume. The 
objection should state which method of review, by the 
minister or by the Tribunal, is desired ( para 3. 24); 

( 11) where an objection to resumption is lodged with the 
Western Australian Land Tribunal Registry, no notice of 
resumption or notice of amendment of the notice of 
intention to resume should be able to be published in the 
Gazette until after the Tribunal has published its 
decision ( para 3. 26); 

(12) there should be a new procedure for resumption of land in 
matters of urgency under which the minister would be able 
to authorise entry on to, and resumption of, land after 
seven days written notice; with any inquiry by the 
Western Australian Land Tribunal occurring after 
resumption has taken place ( para 3. 27); 

(13) the resumption of land by government agencies should not 
be centralised under the control of a single agency or 
department ( para 3. 33); 

(14) the Land Acquisition Act should provide that a notice of 
intention to esume should set out, inter alia, the 
reasons for requiring the land, the proposed use of the 
land and a full statement of the rights of persons with an 
interest in the land (para 3. 37); 

( 15) the Land Acquisition Act and all notices issued under that 
Act should be drafted in a 'plain english' style capable 
of being understood by a person of average intelligence 
and education (para 3.41); 

(16) acqmrmg a gencies should be required to present an 
itemised offer of compensation at the time that notice of 
resumption is served on any person with an interest in the 
land (para 4.6); 

(17) the right of persons with an interest in the resumed land 
to claim compensation, notwithstanding that they have not 
received a notice of resumption, should be preserved (para 
4.8); 

( 18) acquiring agencies should be required to accompany their 
initial offer of compensation with an advance payment of 
90% of that offer (para 4.10); 

( 19) the Compensation Court should be abolished and the Land 
Acquisition Act should provide that disputes as to the 
amount of compensation payable for resumed land be 
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determined by negotiation, arbitration, or the Western 
Australian Land Tribunal (para 4 .16); 

( 2 0) disputes as to the title of resumed land on which a 
compensation claim is based should continue to be 
determined by a Judge of the Supreme Court (para 4 .16); 

( 21) the Land Acquisition Act should contain an exclusive list 
of those criteria upon which compensation for resumed land 
should be assessed (para 4.20); 

( 22) the criteria for assessment of compensation under the Land 
Acquisition Act should be: 

* market value; 

* loss resulting from severance; 

* disturbance costs; 

* special value to the owner; and 

* (for principal places of residence only) solatium not 
exceeding $10,000; 

* such additional amount, 
enable the claimant to 
reasonably equivalent to 
4.43); 

if any, as is necessary to 
purchase property which is 
the resumed property (para 

( 23) the Land Acquisition Act should provide that interest 
should be payable on any compensation outstanding between 
the date of resumption and the date of settlement at the 
Commonwealth Trading Bank overdraft rate (para 4.46); 

( 24) the Land Acquisition Act should provide that where 
compensation is disputed and the final amount awarded is 
not more than that offered by the acquiring agency, 
interest will only accrue on the outstanding balance until 
the date that the agency offered to pay the balance ofits 
offered compensation (para 4 .48); 

( 2 5) provisions along the lines of sections 78, 79 and 80 of 
the Public Works Act 1902 should be included in the Land 
Acquisition Act to enable full or part settlement of 
compensation by the granting of an easement or vacant 
Crown land (para 4.50); 

( 26) the Land Acquisition Act should provide that reservations 
of land for public purposes be disregarded in assessing 
compensation and that instead the land be valued as if it 
were subject to the land use controls which would have 
applied had the land not been reserved (para 4. 54); 
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( 2 7) provisions for certificates of alternative development 
as recommended by the Committee of Inquiry into Statutory 
Planning, should be enacted in conjunction with the Land 
Acquisition Act ( para 4. 58) ; 

( 2 8) the whole question of injurious affection and enhancement 
should be examined by an appropriate body (paras 5 .15 and 
5.19); 

(29) at least until an independent examination of the concepts 
of injurious affection and enhancement is completed, the 
Land Acquisition Act should make no prov1s1on for 
injurious affection or for enhancement (paras 5 .15 and 
5.19); 

(30) assessment of compensation for the resumption of interests 
in land which may expire (such as leasehold interests) 
should take into account any reasonable prospect of 
renewal (para 6.4); 

( 31) the Land Acquisition Act should require a copy of the 
notice of intention to resume and the notice of resumption 
to be served on all mortgagees whose interest has been 
registered by the Registrar of Titles (para 6. 5); 

(32) the Land Acquisition Act should contain only one 
power to ent e r land i n place of the exi sti ng 
provisions of the Public Works Act 1902 and that the 
power be subject to strict condi tions, including the 
giv in g of seven days prior notice ( para 7. 5); 

( 3 3) the Land Acquisition Act should contain only one power to 
temporarily occupy land, along the lines of section 112 of 
the Public Works Act 1902, but subject to more stringent 
condi t ions, including limiting the nature of the land 
which may be temporarily occupied (para 7 .12); 

( 3 4) the Land Acquisition Act should not contain a provision 
equivalent to section 112A of the Public Work s Act 1902 
( para 7 .13); 

( 3 5) government agencies empowered to resume land under the 
Land Resumption Act should not be able to acquire land 
voluntarily without first having served on the landowner a 
'notice to landowners 1 

( para 8. 5). 
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PART 1 : INTRODUCTION 

1. 1 This report is concerned with the law and procedures relating 
to the compulsory acquisition of land by government agencies 
in Western Australia. It is clear to the Committee from the 
evidence which it has received to date, and the expressed 
concerns of other commentators , that the existing law and 
procedures suffer from considerable defects. These defects 
are heightened by the emotional trauma which often surrounds 
the compulsory acquisition of land, especially when the family 
home is involved. 

1. 2 The Committee believes that many of the problems which 
presently arise during the compulsory acquisition of land are 
directly attributable to the failure of successive governments 
to reform outdated legislation. This is a view supported by 
other commentators: 

"The plain fact is that the process of taking land 
compulsorily is unpalatable to any landowner and it is a 
difficult task to ensure that he receives fair 
compensation for his loss. The rights of the 
dispossessed landowner are not made any easier by the 
poor quality of some of the legislation and the clumsy 
procedural provisions which enable th e landowner to 
exercise those rights." (1] 

1. 3 Most (al though not all) of the law governing the compulsory 
acquisition of land in Western Australia is to be found in the 
Public Works Act 1902; an Act which was based on the Lands 
Clauses Consolidation Act 1845 (UK). The social, political 
and economic environment which existed at the time of the 
enactment of the Lands Clauses Consolidated Act 1845, and 
which was reflected in that Act, is no longer relevant (if it 
ever was) to Western Australia. Land acquired under the Lands 
Clauses Consolidation Act 1845 was mostly tenanted land. The 
incidence of owner occupation in the UK in the mid-nineteenth 
century was very low. Land most commonly represented an 
investment. The real consequence of a compulsory acquisition 
was, for the owner, little more than a change in the nature of 
an investment from land to the monetary compensation which was 
paid for the compulsory acquisition. It has been argued that 
the result of this environment was an Act with compensation 
provisions which operated to the advantage of investors rather 
than home owners [ 2] • 

[l] Douglas Brown Land Acquisition 2nd ed. 1983 p5. 

[2] Justice Rae Else-Mitchell, 'Do Existing Acquisition Acts 
Really Provide For Just Compensation In All Cases?' The 
Valuer, January 1974, p2. 
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By contrast with the UK in the mid-nineteenth century, 
Western Australia today is a State in which there is a high 
incidence of owner occupation. In addition, the incidence of 
public works which produce a demand for land has escalated 
dramatically since 1902. The greatest demand is associated 
with the provision of services in urban areas. There has also 
been a considerable change since 1902 in the emphasis given to 
the protection of individual rights. In short, the provisions 
of the Public Works Act 1902 are largely irrelevant to the 
requirements of present day Western Australian society . 

Compulsory acquisition of land for public works involves the 
dilemma of equally meritorious, though competing, interests. 
The public needs, and expects, modern and efficient services; 
good roads, power, water and sewerage services, and accessible 
recreation facilities. Conversely, individual members of 
society expect to be able to enjoy peaceful occupation of 
their private property. The Committee has approached this 
dilemma by recognising the need for land for public purposes 
but also recognising that individuals called on to make way 
for such public purposes should not only be fully compensated, 
but should also be able to challenge bureaucratic decisions 
concerning the compulsory acquisition of their land. 

The Committee has made a significant number of recommendations 
in this report con cerning the law and procedures governing 
compulsory acquisition of land in Western Australia; the 
major recommendation being that all compulsory acquisition of 
land by government agencies should be governed by one set of 
rules contained in a new Land Acquisition Act. The Committee 
wishes to note that these recommendations should not 
necessarily be regarded as criticisms of the government 
agencies involved in compulsory acquisition. Many of the 
procedures proposed are now enforced by individual agencies 
through administrative action. However, the Committee 
believes that the procedures are too important to be left to 
the vagaries and inconsistencies of administrative action. All 
the essential rights, obligations and procedures should be set 
out in the appropriate legislation. 

The Committee has based its recommendations on the following 
general principles: 

(a) private citizens should, as far as is possible, be 
indemnified against loss resulting from the compulsory 
acquisition of their land; 

(b) the law relating to the compulsory acquisition of land 
should be uniform; and 

(c) the acquisition and compensation procedures should be as 
simple and as efficient as possible. 
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PART 2 : THE POWER TO RESUME 1AND 

2. 1 The Western Australian Parliament has the power to legislate 
for the resumption of land. This authority does not derive 
from the Western Australian Constitution nor does it derive 
from the Crown prerogative [cf AG v De Keyzer's Royal Hotel 
Ltd 1920 AC 508]. The authority is an element of the sovereign 
power of government: 

"ln other words, a Statute passed by a Sovereign 
Parliament is equally within the legal rights of t he 
Legislature whether it nakedly confiscates property and 
takes it upon terms of payment more or less. That is the 
position in the United Kingdom, and the right flows from 
the Sovereignty of Parliament, and does not depend for 
its defence upon the doctrine called 'eminent domain'." 

NSW v The Commonwealth 1915 20 CLR 54 per Barton J at 
p77 

2. 2 The Commonwealth Parliament depends for its powers on the 
provisions of the Australian Constitution. Placitum 51 (xxxi) 
of the Constitution confers on the Commonwealth Parliament the 
power to make laws with respect to: 

"The acquisition of property on just terms from any State 
or person for any purpose in respect of which the 
Parliament has powers to make law." 

2. 3 The Commonwealth Parliament's powers of resumption are thus 
subject to the caveat that the acquisition must be on 'just 
terms'. No such limitation applies to the Western Australian 
Parliament. No precise definition of 'just terms' has been 
provided by the High Court, however, the concept seems to 
extend beyond mere compensation to include the concept of 
fairness: 

"(the law must amount to) a true attempt to provide fair 
and just standards of compensating or rehabilitating the 
individual concerned as the owner of the property, fair 
and just as between him and the government of the 
country." 
Grace Bros. Pty Ltd v The Commonwealth (1946) 72 CLR 269 

"(the) standard of justice postulated by the expression 
'just terms' is one of fair dealing." 
Nelungaloo Pty Ltd v The Commonwealth (1952) 85 CLR 545 
p 600. 

2. 4 The Western Australian Parliament's power to resume land is 
not subject to the 'just terms' requirement. However, the 
common law has long recognised that the power to resume land 
must be exercised carefully and on the basis of compensation 
for loss: 
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"[S]o great moreover is the regard of the law for private 
property, that it will not authorise the least violation 
of it; no, not even for the general good of the whole 
community. If a new road for instance were to be made 
through the grounds of a private person, it might 
perhaps be extensively beneficial to the public; but the 
law permits no man, or set of men, to do this without 
the consent of the landowner... [ On this and similar 
cases the legislature alone can, and indeed frequently 
does, interpose, and compel the individual to acquiesce. 
But how does it interpose and compel? Not by absolutely 
stripping the subject of his property in an arbitrary 
manner; but by giving him a full indemnification and 
equivalent for the injury thereby sustained... [ A]ll the 
the legislature does is to oblige the owner to allienate 
his possession for a reasonable price, and even this is 
an exertion of power which the legislature indulges with 
caution and which nothing but the legislature can 
perform." [1] 

2. 5 It is an accepted principle of statutory interpretation that a 
statute will not be read as authorizing the compulsory 
acquisition of property without the payment of compensation 
unles such an intention is clearly expressed in the statute. 
[ See CJ Burland Pty Ltd v Metropolitan Meat Industry Board 
(1968) 120 CLR 400 at p406.] 

2. 6 The early method of compulsory acquisition in WA was through 
the procedure of resumption of Crown grants of land. All land 
titles in Australia were derived from a grant by the Crown in 
which all territory had been vested as a result of the taking 
of possession of Australia in 1770. In the absence of 
legislative provision, early grants of land made by the Crown 
in the Australian colonies provided for the resumption of land 
in the event of its being required for public purposes. It is 
this process which resulted in compulsory acquisition of land 
in Australia being known as 'resumption': the same process is 
known as 'compulsory acquisition' in the United Kingdom, 
'expropriation' in Canada, and 'eminent domain' in the United 
States of America. The term 'resumption' will be used by the 
Committee in this report. 

2. 7 The first significant legislation in WA relating to the 
resumption of land was the Public Works Act 1902 (referred to 
throughout the remainder of this report as 'the PW Act'). The 
PW Act was based on the New Zealand Public Works Act 1894 
which was in turn based on the UK Lands Clauses Consolidation 
Act 1845. That Act was introduced in the UK to facilitate the 
acquisition of land for the construction of railways and 
canals. The PW Act reflects this history with outmoded and 
disjointed provisions. The PW Act remains the primary 

[1] Blackstone's Commentaries 1857 ed Vol 1 pp 125-126 
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legislation dealing with the resumption of land in WA. The PW 
Act's provisions for resumption and compensation are 
incorporated by many other statutes which provide government 
agencies with authority to resume land. The Committee has 
identified 42 statutes which empower the resumption of land in 
accordance with the PW Act. In addition, the following 
statutes make separate provision for the resumption of land: 

* City of Perth Act 1925; 

* Industrial Development ( Resumption of Land) Act 1945; 

* Land Act 1933; 

* Metropolitan (Perth) Passenger Transport Trust 
1957; 

Act 

* Metropolitan Region Town Planning Scheme Act 1959; and 

* State Energv Commission Act 1979. 

2. 8 In relation to the resumption of land for railways, the PW Act 
provides the Governor with a power to resume land by a notice 
in the Government Gazette which is separate and distinct from 
the general resumption provisions contained in the Act. [ See 
section 97b PW Act] . 

2. 9 The Metropolitan Region Town Planning Scheme Act 1959 ( 'the 
MRTPS Act') provides the State Planning Commission with three 
separate means of resuming land: 

Ca) Section 36(2)(a) 
Where there is a claim for compensation for injurious 
affection resulting from a provision of the Metropolitan 
Region Scheme which : 

( i ) prohibits development on the land other than for a 
public purpose, or 

(ii) prohibits non-conforming use of the land which would 
otherwise be lawful, 

then the State Planning Commission may elect ( within 
three months of the claim being made) to acquire the land 
rather than pay compensation. It has been the practice, 
subject only to availability of funds, to elect to 
acquire land once a claim for compensation is made under 
section 36(2)(a). 

(b) Section 3 7 (1) 
The State Planning Commission is deemed to be a 
responsible authority for the purpose of the Town 
Planning and Development Act 1928. Section 13 of that Act 



provides that a responsible authority may purchase land 
or ( with the consent of the Governor) resume land 
under the PW Act. 

(c) Section 37 A 
Where the State Planning Commission certifies that land 
is required for the purpose of advancing the planning, 
development and use of land within the Metropolitan 
Region Scheme, the Commission may ( with the approval of 
the minister and the Governor) acquire land by agreement 
or r esume land under the PW Act. 

2 .10 Where the State Planning Commission elects to acquire land 
under section 36(2) of the MRTPS Act it does so outside the 
scope of the PW Act both as regards the procedures for 
resumption and the assessment of compensation. Compensation 
for land resumed under section 36 (2) of the MRTPS Act is 
determined by: 

agreement; 

arbitration; 

(on the application of the owner) the Local Court or 
Supreme Court depending on the amount claimed; or 

by some other method agreed on by the State Planning 
Commission and owner. 

The value of the compensation is determined without regard to 
any increase or decrease in value attributable wholly or in 
part to the Metropolitan Region Scheme. 

2 .11 The State Planning Commission may resume land under section 13 
of the Town Planning and Development Act 1928 as a 
1responsible authority1 within the meaning of that section. 
[ See section 37 of the MRTPS Act]. The Town Planning and 
Development Act 1928 provides that a responsible authority may 
resume land under the PW Act, however, sub-sections 17 (2) to 
(7) inclusive and section 17 A of the PW Act do not apply to 
such a resumption. [See section 13(2) Town Planning and 
Development Act 1928]. The effect of this modification to 
section 17 of the PW Act is to exempt the State Planning 
Commission from the requirement to issue a notice of intention 
to resume. 

2 .12 Submissions to the Committee have indicated some degree of 
confusion, with the reservation of land under the MRTPS Act 
being equated with the resumption of land. This is incorrect. 
Reservation of land affects the use of that land but does not 
affect ownership of the land. Reserved land may or may not be 
acquired at a future date and that acquisition may be by 
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agreement or by resumption. The two processes are closely 
linked and share many of the same problems, however, in this 
report the Committee is concerned with resumption of land. 

2. 13 In addition to reservation of land under the State Planning 
Commission has ( since 1981) the power (with the approval of 
the Minister for Planning) to declare any land in the 
metropolitan area to be a planning control area. Land may be 
declared to be a planning control area where the land may b e 
required for any of the purposes specified in the Second 
Schedule to the MRTPS Act. Those purposes are: 

* Car parks 
* Civic and cultural amenities 
* Commonwealth Government 
* Highways and important regional roads 
* Hospitals 
* Metropolitan Water Supply, Sewerage, and Drainage 

Board 
* Parks and recreation areas 
* Port installations 
* Prisons 
* Railways 
* Schools 
* Special uses 
* State Energy Commission 
* State forests 
* Universities 
* Water catchments 
* Waterways 

As with reservation of land, the Committee will not concern 
itself in this report with the declaration of planning control 
areas. 

2 .14 Section 10 of the PW Act empowers the Queen, the Governor, 
the State Government, any minister and any 'local authority' 
to resume land for the purpose of constructing a 'public work' 
where the resuming authority is empowered by an Act to 
construct or provide the 'public work'. A 'local Authority' 
is defined in section 2 of the PW Act to mean not only a local 
council or road board, but also any other person or body 
having authority under a statute to construct any 'public 
work'. 'Public work' is the subject of an extensive definition 
in section 2 of the PW Act. 

The definition includes such diverse matters as 

* Railways; 
* Hostels; 
* Jetties; 
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* Cemeteries; 
* Parks; 
* Preservation of indigenous flora and fauna; and 
* Agricultural research stations. 

In addition to particular matters identified as 'public 
works', the term includes : 

Ca) any building or structure which , in the op1mon of the 
Governor, is necessary for any public purpose; 

(b) any work incidental to a 'public work'; 

Cc) any land required in connection with a 'public work'; and 

(d) any survey required in connection with a 'public work'. 

The provis10n of electricity and gas is incorporated by 
section 45(7) of the State Energy Commission Act 1979. 

2 .15 As referred to at para 2. 7 above, there are at least 42 
statutes which empower the resumption of land by various 
government agencies in accordance with the provisions of the 
PW Act. In addition to these agencies, others, such as the 
State Planning Commission ( formerly the Metropolitan Region 
Planning Authority) have been provided with an independent 
power to resume land by their enabling statute. A consequence 
of the width of t he definition of 'public works' and 'local 
authority' in section 2 of the PW Act is that any body or 
individual which is empowered by statute to construct or 
provide a 'public work' is capable of resuming land in 
accordance with section 10 of the PW Act , regardless of 
whether that body or individual is provided with a resumption 
power by any other statute. For example, section 26A of the 
Albany Port Authoritv Act 1926 provides that land required for 
the purposes of that Act may be resumed in accordance with the 
PW Act: even without this provision, the Albany Port Authority 
may be empowered to resume land for the construction of public 
works sueh as harbours, ports, wharves, etc under section 1 O 
of the PW Act. 

2 .16 The Committee is concerned that, under the present legislative 
scheme, it is not possible to determine simply whether an 
agency is empowered to resume land. There seem to be no 
guidelines as to which agencies should be empowered to resume 
land, with the result that a large and diverse number of 
agencies have been so empowered. There is no uniformity with 
regard to the statute law regulating resumptions of land. The 
enactment of a Land Acquisition Act under which all land 
resumption would take place would enable each of these 
problems to be rectified. 
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~001 
Parts II and III of the Public Works Act 1902. relating to 
resumption and compensation powers and procedures. should be 
repealed and be replaced by a Land Acquisition Act governing 
the resumption of land and payment of compensation by all 
government agencies. The content of the Land Acquisition Act 
should be based on the existing provisions of the Public Works 
Act 1902 amended. in accordance with the other recommendations 
contained in this report. 

~002 
All resumptions of land by government agencies should be made 
pursuant to the provisions of the proposed Land Acquisition 
Act. 
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PARr 3 : Tiffi RESUMPTION PROCEDURE 

3 .1 In this Part of the report the Committee will examine the 
procedures which currently apply to the resumption of land in 
Western Australia and recommend a resumption procedure for 
inclusion in the proposed Land Acquisition Act. 

3 • 2 There are two stages to the resumption of land by a government 
agency r egardless of the formal procedures which are in place. 
The two s tages are : 

(a) the decision making process; and 

(b) the resumption process. 

3 • 3 The decision making process represents the period in which the 
agency formulates its needs and policy objectives in relation 
to particular projects which generate the need for land 
acquisition. This procedure is an internal administrative 
matter on which the legislation is silent. In almost all 
cases, before initiating the resumption process, the 
particular government agency has determined that resumption is 
essential to the success of the project at hand. It is 
relevant to note here that none of the land acquisition 
statutes in Australia require acquiring authorities to take 
the hardship and inconvenience of the landowner into 
consideration before making a decision to acquire land. 

3 • 4 The resumption process in Western Australia is subject to 
legislative regulation which in most cases is represented by 
sections 17 to 23 inclusive of the PW Act. Section 17 of that 
Act sets out the following procedure for the resumption of 
land. 

Step 1 The minister publishes in the Government Gazette a 
notice of intention to resume. The notice is to 
include particulars of the place where interested 
persons may inspect a plan of the land, a statement 
of the nature of the work, and a description of the 
land required. [Section 17(2)(b)] 

Step 2 

[ Notice of intention lapses at the expiration of 
one year after the publication of that notice in the 
Government Gazette section 1 7 ( 3) ( d). Upon 
publication of the notice of intention no person is 
entitled to enter a transaction affecting the land 
without written consent from the minister and any 
transaction entered without the minister's consent is 
void. [ Section 1 7 ( 3) J 

The minister publishes a copy of the notice of 
intention in a newspaper published in the area where 
the land is situated, serves a copy on each owner 
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and occupier, and delivers a copy to the Registrar of 
Titles or the Registrar of Deeds and to the minister 
administering the Land Act depending on the nature 
of the land taken. [Section 17(2)(c)] 

Within 30 days of the publication in the Government 
Gazette of the notice of intention, any person 
having an interest in the relevant land may serve the 
minister with written objections to the resumption of 
the land. [Section 17 (2)(d)(i)] 

The minister may allow an 
representations in a specified 
[Section 17 (2)(d)(ii)] 

objector to 
manner and 

make 
time. 

The minister must consider all objections and 
representations made to him/her and if he/she is of 
the opinion that they are sufficient to warrant the 
cancellation or amendment of the notice of intention, 
he/she may publish the cancellation or amendment in 
the Government Gazette. [Section 17 (2)(d)(iii)] 

Where no objections are received or the objections 
received are insufficient to warran t the cancellation 
or amendment of the notice of intention, the land is 
declared resumed for the relevant public purpose by 
notice in the Government Gazette. [ Section 17 (a)] 

A notice of resumption may be annulled or amended 
within 90 days of publication. [ Section 21] 

Publication of the notice of resumption has two 
immediate effects: 

(a) the land is vested in the Crown; and 

(b) every existing estate or 
land is converted into 
compensation. 

[ Section 18] 

interest in th e 
a claim for 

The minister must serve on the owner(s) of the land 
resident in Western Australia and any occupiers, a copy 
of the notice of resumption. [Section 19] 

If the land resumed is an estate in fee simple the 
Registrar of Titles must (if necessary) bring the land 
under the Transfer of Land Act 1893 and then record the 
vesting of the land in the Crown. If the land resumed is 
less than an estate in fee simple and is not under the 
Transfer of Land Act 1893 then the Registrar of Deeds 
must record the vesting. [ Section 23] 
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Review of Decisions to Resume Land 

3 • 5 The resumption procedure under the PW Act at no stage provides 
land owners with a right to a hearing prior to the resumption 
of land by the publication of the notice of resumption. The 
most that a landowner is entitled to is a right to make 
written objections to the minister (see Step 3 above). The 
minister is not required to allow the landowner to make any 
oral r epresentations nor does the landowner have any right to 
challenge the basis of views put to the minister in favour of 
the resumption. Should the minister decline to uphold an 
objection, the landowner is not entitled to reasons for the 
minister's decision. 

3 • 6 The position under the PW Act may be contrasted with that 
existing under Western Australia's planning legislation [ Town 
Planning and Development Act 1928 and Metropolitan Region Town° 
Planning Scheme Act 1959 J. Under planning legislation, a 
person aggrieved by the decision of a planning authority may 
appeal to either the minister or the Town Planning Appeal 
Tribunal. 

3. 7 Ministerial review of decision making does have certain 
advantages over more formalised review procedures. Ministerial 
review should be cheaper, quicker, and more flexible. 
There are also significant disadvantages associated with 
ministerial review. It is difficult for a minister to be 
represented as providing an independent and impartial review; 
even if the review is in fact both independent and impartial. 
The minister is inextr icably connected with the agency which 
made the decision to be reviewed. The ad vice which the 
minister receives in considering the review will usually come 
from the same agency which (and perhaps the same officers who) 
made the decision under review. The criticisms of ministerial 
review are amplified where no alternative review procedure is 
provided .• 

3. 8 A matter of particular concern to the Committee is the fact 
that the provisions for ministerial review included in section 
17 of the PW Act amount to a denial of the rules of natural 
justice. The minister is not required to afford an applicant 
the right to be heard or represented, the applicant need not 
be fully informed of the case for resumption, and the minister 
is not required to give reasons for his /her decision. The 
exact nature of the rights which natural justice requires 
varies with individual cases, however, the seriousness of a 
decision to resume a person's land indicates that natural 
justice would require that at least some of these rights be 
accorded to an applicant. 

3. 9 The Committee believes that the provisions of the PW Act 
relating to the review of a decision to issue a notice of 
intention to resume are inadequate. The ownership of land 
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and, most particularly, home ownership, has been promoted by 
successive governments as a matter of fundamental social and 
economic importance. The Committee believes that adequate 
provision should be made for review of any decision to resume 
land. 

3 .10 Before considering the more formal methods of review, the 
Committee wishes simply to note the existence of informal 
methods of review. Persons adversely affected during the 
resumption process may, and often do, have resort to 
techniques for applying pressure to the government of the day 
in order that policy or administrative changes may be 
effected. 'fypically these techniques involve publicity 
through the media and questions in Parliament. The Committee 
does not intend to make any recommendations in relation to 
these informal review methods but rather notes that such 
methods exist as part of the democratic process and that their 
effectiveness is variable and never assured. 

Parliamentary Commissioner for Administrative Investigations 

3 .11 The office of Parliamentary Commissioner for Administrative 
Investigations ( 'the Ombudsman') was created by the 
Parliamentarv Commissioner Act 1971. The Ombudsman is 
concerned with what is convenien tly described as 
'maladministration'. Exactly what constitute s 
maladministration is not defined, however, the Ombudsman may 
take action where any act, decision or recommendation which 
relates to a 'matter of administration' by a body over which 
the Ombudsman has jurisdiction appears to have been: 

(a) contrary to law ; 

(b) unreasonable, unjust, oppressive, or improperly 
discriminatory ; 

( c) in accordance with a rule of law or practice which is 
unreasonable, unjust, opppressive or improperly 
discriminatory; 

(d) taken for an improper purpose or on irrelevant grounds or 
on the basis of irrelevant considerations; 

( e) the result of a decision or exercise of discretion where 
reasons should have but have not been given; 

( f) based wholly or partly on a mistake of fact or law; or 

( g) otherwise wrong. 

3. 12 The jursidiction of the Ombudsman is confined to those 
government departments and agencies set out in the Schedule to 
the Parliamentary Commissioner Act 1971 or in Rules of 
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Parliament. [See section 13(1) Parliamentary Commissioner 
Act.] !or the purposes of this report, the relevant agencies 
over which the Ombudsman has jurisdiction are : 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

Agriculture Protection Board; 
Commissioner of Main Roads; 
Joondalup Development Corporation; 
Metropolitan Market Trust; 
Metropolitan (Perth) Passenger Transport Trust; 
Sta te Planning Commission; 
Wa ter Authority of Western Australia; 
Port Authorities; 
State Energy Commission; 
Town Planning Board; and 
WA Government Railways Commission. 

The Ombudsman is not entitled to conduct an investigation 
where the complainant has a right of appeal or a remedy by way 
of court proceedings, unless the Ombudsman is satisfied that 
it would not have been reasonable for the person to have had 
resort to such rights or remedies. [See sections 14(4) and 
(5) Parliamentary Commissioner Act 1971.] 

The powers of the Ombud sman are investigative, however the 
only sanctions available are persuasion and recommendation, 
with the ultimate sanctjon being a report to the Premier and 
Parliament. [See section 25 Parliamentary Commissioner Act 
1971.] 

It is clear that, although a necessary avenue for review of 
decisions, the Ombudsman alone cannot be expected to provide 
adequate review of decisions made in the resumption process. 
The limitations on the Ombudsman's powers are: 

(a) the Ombudsman's jurisdiction is limited 
'matters of administration' relevant 
agencies; 

by statute to 
to specified 

(b) the Ombudsman's investigation is discretionary; and 

( c) the Ombudsman has limited sanctions. 

3 .16 The Committee recommended in its Sixth Report that all 
government agencies, except those acting in a quasi-judicial 
capacity, should be subject to the jurisdiction of the 
Ombudsman. The implementation of this recommendation would 
ensure that the Ombudsman's role in reviewing resumption 
decisions was preserved and indeed enhanced. 

~ON3 
The Ombudsman should be expressly given jurisdiction over 
matters of administration arising out of the proposed Land 
Acquisition Act. 
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Judicial Review of Decisions 

3. 17 

3.18 

3 .19 

The Supreme Court of Western Australia has the inherent 
jurisdiction to review administrative decisions. Unlike an 
appeal, which involves a review of the decision on the merits, 
judicial review is concerned only with whether or not a 
decision was made lawfully. As a statutory power, to be 
lawful, the power to resume land must be exercised in 
good faith and in accordance with the r elevant statutory 
provisions, h owever, if these criteria a r e satisfied, the 
Supreme Court h as no role to play in reviewing the decision to 
resume the land in question. 

One particular aspect of judicial review which is of 
importance to existing resumption procedures is that the right 
of judicial review is not affected by finality clauses. 
Section 47C(3) of the PW Act provides that the determination 
of the Compensation Court is 'final'. Such a provision Ca 
finality clause) excludes any possibility of appeal but it 
does not affect the inherent jurisdiction of the Supreme Court 
to review decisions of the Compensation Court. 

This report is not the place to conduct a review of 
administrative law in Western Australia, and the Committee 
does not intend to do so. It is however important to 
recognise that decisions made in the existing resumption 
process are subject to the possibility of judicial review. 
For an examina tion of judicial review in Western Australia, 
the Committee would refer readers to the Law Reform 
Commission of Western Australia's 'Working Paper on the 
Judicial Review of Administrative Decisions' [23 June 1981 
Project No 26 Part II]. In particular the Committee would 
endorse the following passage from the Law Reform Commission's 
Working Paper : 

"·.. the existing law is befuddled with fine distinctions 
which make the law unnecessarily complex. Much of the 
complexity arises from the fact that a number of remedies have 
been adopted and developed to meet an increasing demand for 
judicial review associated with a more complex social 
structure and a more extensive control of the activities of 
individuals by the government. The law has developed on a 
case by case manner and has not developed a rational and 
coherent body of law." 

[para 5 .1 p48] 

These complexities, together with the inherent limitations of 
in the judicial review procedure, restrict the role which 
judicial review has to play in the review of decisions in the 
resumption process. 
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Although a landowner may have access to informal review 
mechanisms, and the more formal mechanisms of a complaint to 
the Ombudsman and judicial review, none of these avenues of 
review is adequate to meet the needs perceived by the 
Committee. 

The Committee has given careful consideration to the possible 
alternatives to the existing provisions for ministerial review 
of decisions to resume land which are included in the PW Act. 
The alternatives considered by the Committee were: 

(a) creating a 
exclusively 
and 

new tribunal to review decisions either 
or as an alternative to ministerial review; 

(b) creating a right of review by an existing tribunal. 

The Committee is opposed to the creation of new government 
agencies where an existing agency could adequately perform the 
additional functions. The Committee has examined the final 
report of the Committee of Inquiry into Statutory Planning in 
Western Australia (December 1984) and believes that the 
expanded Town Planning Appeal Tribunal recommended by that 
Committee would be the most appropriate tribunal in which to 
vest jurisdiction to review decisions to resume land under the 
proposed Land Acquisition Act. 

The Committee of Inquiry into Statutory Planning recommended 
that planning legislation in Western Australia should have a 
dual review system comprising the minister and an expanded 
Town Planning Appeal Tribunal, supported by a 'Planning 
Appeals Registry' to provide administrative support to both 
the minister and the Tribunal. Specifically, the Committee of 
Inquiry recommended [pp 1-15 J : 

(a) that full and part-time assessors should be appointed to 
the Planning Appeals Registry to provide independent 
advice to the minister and to assist the Tribunal in its 
deliberations; 

(b) that the Town Planning Appeal Tribunal should be expanded 
in both size and the range of representation on the 
Tribunal, which should be renamed the 'Land Use Appeal 
Tribunal'; 

(c) that there should be provision for pre-hearing 
conferences which would allow for identification of the 
issues in dispute and enable resolution of some disputes 
without a formal hearing; 

(d) that provision be made for resolution of matters by the 
Tribunal on the basis of written submissions where all 
parties agree; and 
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( e) that the minister be enabled to refer appeals before 
him /her to the Tribunal; refer questions of law to the 
Tribunal; and decline to consider an appeal, in which 
case the applicant1s right of appeal to the Tribunal 
would remain. 

3. 24 The Committee of Inquiry recommended [para 4. 6 pll 7 J that the 
jurisdiction of the Town Planning Appeal Tribunal should be 
extended to include : 

" Certain appeals against decisions of a local 
authority under the Local Government Act, eg. 
building licenses, licenses for extractive 
industries, brick making, kennels, caravans and 
camping and similar matters, and order requiring the 
demolition or alteration of buildings; 

Appeals against decisions from various authorities 
under the Health Act, eg registration and approval of 
premises for processing plants, lodging houses, 
eating houses, morgues, offensive trades, abattoirs 
and similar land uses; 

Appeals against decisions of various authorities 
relating to the protection of the environment eg 
clearing licenses and soil conservation orders; 

Appeals against decisions of various authorities 
relating to the valuation of land which are currently 
heard by the Land Valuation Tribunal; 

Appeals against decisions of the Metropolitan Water 
Authority [since renamed as the 'Water Authority of 
Western Australia') to refuse dispensation from by
laws protecting underground water from pollution and 
against notices requiring a subdivider to enter into 
an agreement with regard to the cost of subdivision 
works; 

Appeals against decisions of the Commissioner for 
Main Roads relating to the declaration of a highway 
or main road, the approval of plans for a new highway 
or main road, and the approval of a cross-over; 

Appeals against the Council of the City of Perth 
relating to the licensing of a parking station or 
facility; 

Appeals against the Land Resumptions for Industries 
Committee relating to the approval of an application 
which requires land to establish an industry." 
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The Committee of Inquiry also recommended that any new rights 
of appeal against decisions relating to land use should be 
heard by the expanded Town Planning Appeal Tribunal. 

~ON4 
The planning appeal system proposed by the Committee of 
Inquiry into Statutory Planning should be implemented and 
expanded to incorporate appeals under the proposed Land 
Acquisition Act against decisions by government agencies to 
resume land. 

~ON5 
The rights to ministerial review of decisions to resume land 
should be retained on the same conditions as those proposed by 
the Committee of Inquiry into Statutory Planning. 

~ON6 
The Town Planning Appeals Tribunal should be renamed the 
'Western Australian Land Tribunal' and separate legislation 
should be enacted governing that Tribunal. 

~ON7 
The Land Tribunal should be empowered to refuse to hear 
matters which it determines are frivolous or vexatious. 

~ON8 
There should be a right of appeal to the Supreme Court from 
decisions of the Western Australian Land Tribunal on points of 
law. 

~ON9 
The right of appeal to the Western Australian Land Tribunal 
should be restricted to persons with an interest in land 
included in a notice of intention to resume. 

~ONlO 
Written objection to a notice of intention to resume should be 
required to be lodged with the Western Australian Land 
Tribunal Registry within 30 days of the gazettal of the notice 
of intention to resume. The objection should state which 
method of review, by the minister or by Tribunal. is desired. 

3 • 25 The consequences of the creation of a Western Australian Land 
Tribunal should not be underestimated. It would constitute an 
administrative appeals tribunal in relation to land use, 
controls and acquisition. The creation of the Western 
Australian Land Tribunal would involve the abolition of at 
least two existing tribunals ( the Land Valuation Tribunal and 
the Compensation Court) and the centralisation of jurisdiction 
should bring savings in administrative costs; promote the 
development of wide ranging expertise in the Tribunal, and 
simplify the appeal procedures by enabling related and often 
interconnected problems to be dealt with by the one tribunal. 
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In this context the Committee believe s that an appropriate 
analogy can be drawn with the Commercial Tribunal of Western 
Australia which the Government established by legislation in 
1984 to centralise the regulation of various trades and 
occupations. 

3. 26 The Western Australian Land Tribunal would, in the op1mon of 
the Committee, ensure the availability of an effective inquiry 
into the issues surrounding contested resumptions of land. 
Such an inquiry would provide new rights to Western 
Australians faced with the resumption of their land an d it 
would assist in ensuring well reasoned decision makin g by 
government agencies proposin g resumptions with the knowledge 
that that reasonin g may be required to be justified. 

~ON 11 
Where an objection to resumption is lodged with the Western 
Australian Land Tribunal Registry, no notice of resumption. or 
notice of amendment of the notice of intention to resume, 
should be able to be published in the Government Gazette 
until after the Land Tribunal has published its decision, 
except where circumstances are such as to require the agency 
to take near immediate possession of particular land. 

Urgent resumptions 

3. 27 Section 112A of the PW Act provides that the Minister for 
Public Works may authorise persons to enter onto land , where 
practicable after seven days notice to the landowner, and 
commence public works . The minister is then required to 
determine how much of the land is required and to publish the 
appropriate notices of intention to resume and resumption in 
accordance with section 17 of the PW Act. The date of 
resumption in such cases is the date of entry and not the date 
of publication of the notice of resumption. For reasons set 
out in Part 7 of this report, the Committee believes that 
section 112 A is an undesirable provision which should not be 
included in the Land Acquisition Act, however, the Committee 
recognises that emergency situations may arise in which 
resumption of land must proceed as a matter of urgency . 

~ON 12 
Where the resumption of land is required as a matter of 
urgency, the Land Acquistion Act should provide for the 
following procedure : 

(a) the minister may authorise entry and occupation of land 
proposed to be resumed, where practicable, on at least 
seven days notice to the owner and any occupiers of the 
land. 

(b) as soon as possible after entry, and in any case not 
later than 30 days after entry, the minister should serve 
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on the owner. and any person with an interest in the land 
a notice of intention to resume and a notice of 
resumption. with the date of entry effective as the date 
of resumption. 

(c) after resumption. any person with an interest in the land 
should have 30 days in which to lodge an objection to the 
resumption with the Land Tribunal Registry. The Tribunal 
should be empowered to order that the prior landowner be 
reinstated subject to the payment of compensation. 

3 • 28 The Committee believes the procedure set out in Recommendation 
12 would adequately protect the rights of landowners while 
recognising that there may be circumstances which demand quick 
and relatively unhindered action by governments in relation to 
resumption of land. 

A Centralised Land Resumption Agency? 

3 • 29 The Committee has received some submissions in support of the 
creation of a new government agency to centralise the 
processing of all land acquisitions C voluntary and compulsory) 
on behalf of the government and its agencies. This idea found 
favour in the Canadian Law Reform Commission's Report on 
Expropriation which re .ommended the creation of an independent 
land acquisition agency to carry out all acquisitions on 
behalf of the government . It was argued by the Canadian Law 
Reform Commission that differences in experience and skill in 
land acquisition among government agencies was a strong factor 
in favour of a uniform approach. 

3 • 30 It is argued that the advantages of a single acquisition 
authority are that: 

(a) it would ensure that a uniform policy was applied to 
acquisition procedures and valuation techniques; 

(b) it would act as a safeguard against unduly high or low 
settlements by individual agencies; and 

( c) it would centralise expertise. 

3.31 Despite the probable advantages, the Committee is unconvinced 
that the community or the government would be best served by 
the centralisation of the acquisition process in one agency. 
Most of the advantages of uniformity would be achieved by the 
enactment of a Land Acquisition Act which would provide 
uniform rights and procedures. One of the great problems of a 
centralised acquisition agency would be in ensuring adequate 
communication both between that agency and the individual 
agencies on whose behalf the land is acquired, and between 
that agency and members of the public dealing with it. 
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3. 32 In its submission to the Committee the (then) Metropolitan 
Water Authority made the following comment: 

"The difficulties in dealing with a highly centralised 
organisation, especially where the work-load is 
substantial, are well known, and there is much truth in 
the theory that the further a function is removed from 
the ultimate user organisation, the greater is the 
possibility that reduced levels of responsibility and 
accountability will develop, leading to inefficiencies 
becoming institutionalised in the central organisation, 
with individuals in both organisations losing incentive 
to perform efficiently. The public is the loser in the 
long run." 

The Committee agrees with this comment. 

3. 33 The Committee believes that decentralisation of decision 
making within the framework of uniform legislation would 
better provide for a personal service to the public and 
effective implementation of government land acquisition 
policies. The Committee is also reluctant to recommend the 
creation of a new government agency which brings with it the 
likelihood of increased bureaucracy. 

~ON13 
The resumption of land by government agencies should not b e 
centralised under the control of a single agency or 
department. 

Notice of Intention to Resume 

3.34 Section 17 of the PW Act provides in paragraph (2)(b) that a 
notice of intention to resume shall include the following 
particulars 

" ( i ) 

( ii ) 

(iii) 

The place where persons interested may at any 
reasonable time inspect a plan of the land; 

a statement of the nature of the work proposed 
to be carried out; and 

a description of the land required." 

3. 35 The State Planning Commission does not issue a notice of 
intention to resume when it resumes land. It is clear that 
there is no obligation on the Commission to issue a notice of 
intention when it resumes land under sections 36 ( 2) or 37 of 
the MRTPS Act. It is, however, not clear to the Committee why 
a notice of intention to resume should not by required when 
the State Planning Commission resumes land pursuant to section 
37 A of the MRTPS Act. Section 37 A was inserted in the Act by 
an amendment in 1965. It seems reasonable to assume that the 
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intention behind this amendment was to provide the (then) MRPA 
with a power to resume land separate from and additional to 
the power which the MRPA had as a 'responsible authority' for 
the purposes of section 13 of the Town Planning and 
Development Act 1928. 

3 • 36 Sub-section 37 A(3) provides that the PW Act applies to the 
resumption of land under section 37 A, subject to the 
provisions of section 37 A. None of the provisions of section 
37 A exempt the State Planning Commission from issuing a notice 
of intention to resume in accordance with section 17 of the PW 
Act (cf section 13 Town Planning and Development Act 1928). 
Notwithstanding the Committee's uncertainty over the 
Commission's obligation to issue a notice of intention to 
resume in certain circumstances, the Commission clearly 
believes that no such obligation exists. 

3 • 37 The notice of intention to resume is the most important 
document issued in the resumption process because it is the 
document which triggers the process and it represents the only 
information which the legislation presently requires be given 
to the land owner prior to actual resumption. The notice of 
intention to resume is the document on which a land owner, and 
other pe rsons with an interest in the land, must decide 
whether to object to the p roposed resumption. The Committee 
believes that the notice of intention to resume should be an 
informative document which will assist affected persons in 
their decision making. There should be no provision under the 
Land Acquisition Act for any resumptions by any agencies 
without a notice of intention to resume. (For urgent 
resumptions see para 3. 27.) 

~ON14 
The Land Acquisition Act should provide that a notice of 
intention to resume set out: 

(a) a full description of the land involved including, where 
applicable, the normal postal address pertaining to the 
land ; 

(b) a statement of the proposed use of the land; 

(c) a statement of the reasons for requiring the land; 

(d) a statement of the date on which possession of the land 
would be required ; 

(e) the place where a plan of the land and proposed 
development may be inspected; 

(f) a full statement of the rights of landowners and other 
persons with an interest in the land, including rights of 
objection and rights to compensation ; and 
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(g) the name of a contact officer within the acquiring agency 
who can deal with any queries. 

Plain English 

3. 38 The question of a new, more complete, notice of intention to 
resume raises another matter about which the Committee has a 
number of concerns - the language and style in which the PW 
Act, and the various notices issued under it, is written. The 
Committee believes that all legislation and statu tory 
instruments should, as far as is possible within recognised 
legal constraints, be written in plain english, capable of 
being understood by a citizen of average intelligence and 
education. This is clearly not the cas "= with the PW Act. 

3. 39 The PW Act is replete with terms such as 'aforesaid', 
'hereinafter', 'theretofore' and 'howsoever'. The style of 
many of the provisions is convoluted in the extreme. The Act 
contains many legal terms which a layman would be hard pressed 
to comprehend; terms such as 'dominant tenement', 'seised ', 
'cestui que trustent', 'joinder', 'mu ta tis mu tan dis'. Some 
selected provisions from the PW Act clearly illustrate the 
Committee's concerns: 

Ca) Subsection 13(2) - a definition of 'waterworks'. 

11 (2) Any water dealt with and any land taken or acquired 
as aforesaid, and any right or interest therein 
respectively, and all machinery, appliances, and 
works used in connection with or for the purposes of 
such water supply are hereinafter included in the 
expression 'waterworks', and all such waterworks, 
and also all waterworks already or hereafter to be 
constructed or acquired, for all or any such 
purposes shall form a part of the railway or other 
public work for the use of which they have been 
constructed or acquired. 11 

(b) Subsection 45(2) - dealing with the manner in which a 
dispute as to a landowner's title to resumed land may be 
dealt with. 

11 
( 2) Such issue shall be tried and judgement given 

thereon as upon the trial of the issues in a cause 
and with a like effect, and such opinion shall be 
given and a declaratory judgement may be drawn up in 
accordance therewith in like manner as a declaratory 
judgement in a cause and with the like effect." 

( c) Section 76 - dealing with the payment of compensation by 
the Compensation Court where the resumed land is subject 
to either a rent-charge or an annuity. 
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"76. If the said land is subject to any rent-charge or 
annuity, the Court shall determine what part of such 
compensation shall be paid to the party entitled· 
thereto in redemption thereof; and, if the land is 
part of land subject to any rent-charge or annuity, 
the Court shall determine what part of such rent
charge or annuity shall be redeemed, and what part 
of such compensation shall be paid in the redemption 
thereof, so that the remaining part of the lands 
subject to such rent-charge or annuity shall be as 
good security as theretofore for the part thereof 
remaining unredeemed." 

3 • 40 The three provisions referred to in para 3. 39 are not 'worst 
case' prov1s10ns. They are, the Committee believes, 
representative of the language and style of the PW Act as a 
whole. Instruments issued under the PW Act are similarly 
confusing as the following example of a notice of intention to 
resume demonstrates: 

Land Act 1933 (as amended); Public Works Act 1902 (as amended). 

NCJI1CE CF INTENI10J TO msUME LAND. 

Facilitating the Improvement and Settlement of the State. 

PURSUANT to sections 109 (1 ) 9.nd 11 (2) of the Land Act 1933 (as 
amended) the Minister for Works hereby gives notice in accordance with 
section 17(2) of the Public Works Act 1902 (as amended) that it is 
intended to set apart, take, or resume under section 17 (1) of the 
Public Works Act 1902 (as amended), the pieces or parcels of land 
described in the Schedule hereto for the purpose of facilitating the 
improvement and settlement of the State and that the said pieces or 
Parcels of land are marked off on Miscellaneous Plans Nos. 1553 and 
1554 which may be inspected at the Department of Lands and Surveys. 

Owner or 
Reputed Owner 

Crown •••••• 

Crown •••••• 

Schedule. 

Occupier or 
Reputed Owner 

Louisa (Australia) 
Pty Ltd 

Napier Downs Pty 
Ltd 

Description 

Pastoral Lease 3114-603 
( Crown Lease 279 /1967) 

Pastoral Lease 3114-682 
(Crown Lease 862/1967) 

Area 

388 612 ha 

404 597 ha 

Crown • • • • • • Kimberley Downs Pty Pastoral Lease 3114-692 239 622 ha 
Ltd (Crown Lease 179/1968) 

Crown • • • • • • Bohemia (Aust) Pty Pastoral Lease 3114-851 309 721 ha 
Ltd (Crown Lease 253/1967) 

Dated the 9th day of April, 1986 
DK DANS, 
Minister for Works. 
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The notice provides very little information of relevance to 
the members of the public affected (in this case the holders 
of various pastoral leases) and what information it does 
contain is, at the very least, awkwardly written. 

3. 41 The Committee has recommended the introduction of a new, 
informative notice of intention to resume. The value of the 
information wnich it is recommended should be made available 
to affected persons would be heavily discounted if the notice 
was written in a style similar to that which is presently used 
for notices under the PW Act . The same can be said of the 
proposed Land Acquisition Act itself. The Committee 
recognises that legal requirements impose certain restrictions 
on drafting, however, they do not require convoluted drafting 
or the use of obscure or archaic terminology. 

~ON 15 
The Land Acquisition Act, and all notices issued under that 
Act should be drafted in a 'plain english' style capable of 
being understood by a person of average intelligence and 
education. 
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PART 4 : COMPENSATION FOR RESUMPTION OF LAND 

Compensation Procedures 

4 -1 Resumption of land is the compelling of an individual or 
individuals to surrender property for the needs of society as 
a whole. Society as a whole is rightly expected to pay for 
the satisfaction of these needs by way of compensation. 

4 • 2 Ther e are two basic issues to compensation for resumption, the 
procedures by which rights to compensation are recognised and 
enforced, and the methods by which the amount of compensation 
is assessed. The Committee will examine these two issues in 
that order. 

4 • 3 There are three provisions in the PW Act which provide for a 
right to compensation in connection with resumption : 

(a) Section 22: where a notice of resumption is annulled 
pursuant to section 21, any person who would have been 
entitled to compensation had the resumption not been 
annulled is entitled to compensation for any actual 
damage to the land and any reasonable costs incurred up 
to the annullment. 

(b) Section 34: every person having an estate or interest in 
land resumed under the PW Act is entitled to compensation 
from the ministe!' or local authority by whose authority 
the public work is executed. 

( c) Section 113: every person with an interest in land which 
is occupied but not resumed is entitled to compensation 
for damage in accordance with the same principles as 
apply to resumed land. 

By far the most significant of these provis10ns is section 34 
which provides the right to compensation when resumption 
occurs. 

4 • 4 Part III of the PW Act sets out the following procedural 
requirements for a compensation claim under the Act: 

Ca) A claim 
of the 
Gazette 
section 

for compensation must be made within six months 
publication of the resumption notice in the 
(or the entry on the land if claiming under 

113). [ Section 36 J 

(b) All claims for compensation must be in accordance with 
the form in the Third Schedule of the PW Act and must be 
delivered to the Minister for Works through the 
minister's department or the local authority depending 
upon which is the resuming authority. [Section 41] 
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( c) If no claim for compensation is made within the 
prescribed time limit, the minister or local authority 
must apply to a judge of the Supreme Court with an offer 
of compensation; the judge may direct that the offer be 
accepted or that the claim be determined by the 
Compensation Court. [ Section 39] 

(d) If a claim is received, the minister or local authority 
has 60 days from receipt of the claim to dispute the 
claimant's title by service of a notice in the for m 
provided in the Fourth Schedule; failure to dispute title 
results in deemed admission of the claimant's title. 
[ Section 44 and 45] 

( e) If a claim an t 1s title is disputed he/ she may seek 
settlement of the matter in the Supreme Court after 
giving seven days notice to the minister or local 
authority in the form provided in the Fifth Schedule. 
[ Section 45] 

( f) Where the claim an t 1s title is not ch all en ged, the 
minister or local authority must have a valuation report 
on the resumed land prepared within 90 days of receipt of 
the claim. Where the claimant's title is challenged but 
is upheld by the Supreme Court, the valuation report must 
be prepared within 90 day s of judgment in the claimant's 
favour. [ Section 46] 

(g) As soon as possible after receipt of the 
report, the minister or local authority must 
offer of compensation in accordance with 
Schedule on the claimant. [Section 46] 

valuation 
serve an 

the Sixth 

(h) A claimant who does not wish to accept an offer of 
compensation must reject that offer within 60 days of 
receipt by service of a notice in the form of the Seventh 
Schedule. Failure to reject an offer within the 
prescribed time limit will result in deemed acceptance of 
the offer. [ Section 4 7] 

( i) If no offer is made within 120 days of the claim or, 
where the claimant's title is disputed, within 120 days of 
judgment in favour of a claimant's title, the claimant 
may either institute an action at law or refer the claim 
to the Compensation Court. [Section 47B] [A claimant 
must give 30 days notice before instituting an action for 
compensation - section 47D] 

( j ) If a claimant rejects a compensation offer, the claim may 
be settled by : 

( i) agreement between the parties; 
(ii) an action at law by the claimant; or 
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(ii i ) reference to the Compensation Court. [ Section 4 7 A] 

(k) If a claimant does not institute proceedings or refer 
his /her claim to the Compensation Court, within six 
months of rejecting a compensation offer, the minister or 
local authority may give 30 days notice to the claimant 
and then apply to a judge of the Supreme Court with an 
offer of compensation. The judge may determine the offer 
or refer the claim to the Compensation Court. [ Section 
47C ] 

( l) The minister or local authority may make an advance 
payment of compensation to a claimant and the claimant 
may require an advance payment of two-thirds of any 
compensation offered. [ Section 49A] 

4 • 5 The compensation procedure set out in sections 34 to 49A of 
the PW Act is overly complicated and is weighted against 
landowners. The Committee believes that a much simpler system 
should operate under the Land Acquisition Act. In particular, 
the Committee is concerned about three aspects of the existing 
system : 

(a) the method for instituting offers of compensation; 

(b) the system for advance payment of compensation; and 

( c) the methods for resolving disputes. 

Offers of Compensation 

4 • 6 Sections 36 and 41 of the PW Act place the onus on the 

4.7 

claimant to make the initial valuation of his/her former 
property by requiring the claimant to make a claim setting out 
the amount of compensation claimed. In most circumstances it 
is the acquiring agency which is likely to be best placed, in 
terms of knowledge of the legislation, access to relevant 
comparative data and access to government valuers, to make an 
initial valuation of the property. 

~ON16 
The acquiring agency should be required to make an offer of 
compensation at the the time the notice of resumption is 
served on those persons with an interest in the land. If this 
offer is not disputed it should become binding on all parties. 

In addition the offer of compensation should be itemised so , . 
as to clearly identify the amount attributed to each of the 
criteria upon which the total amount of compensation is 
assessed [see paras 4.17 to 4 .43]. 

A suitable 
Australian 
follows: 

model provision is section 
~L~a~n~d~~A~c~g~u~1~·s~it~i~o~n:--_A_c_t 1969 

19 of the South 
which provides as 
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"19.(1): The Authority must append to a copy of a notice of 
acquisition served upon a claimant an offer in writing that 

(a) must state the total amount of compensation that the 
Authority proposes to pay in respect of the value of the 
subject land; 

and 

(b) may state amounts of compensation for any other matters 
in respect of which compensation is payable. 

( 2) To the extent that an amount of compensation for any 
separable component of that amount, is not disputed, a 
statement under subsection Cl) of this section shall be 
binding upon the Authority." 

4. 8 If initial offers of compensation by resuming authorities were 
i t emised with amounts attributed to market value, disturbance 
and solatium etc, persons receiving the offer would be in a 
better position to negotiate compensation with the agency. 
This would overcome what the Committee perceives as a problem 
with the practice of some agencies makin g initial offers based 
solely on the market value of the land and only considering 
compensation for solatium and other consequential losses if 
the claimant makes representations. This practice could 
easily result in claimants being denied compensation to which 
they are entitled. 

RRXMdENDATION17 
The right of persons with an interest in the resumed land to 
claim compensation should be preserved in view of the fact 
that, for various reasons, a notice of resumption may not be 
served on all persons with an interest in the land. 

Advance Payments of Compensation 

4. 9 Section 49A of the PW Act provides the minister or local 
authority with a discretion to make an advance payment of 
compensation to a claimant. The amount which may be paid is 
such amount as the minister or local authority thinks fit. The 
claimant may require the minister or local authority to make 
an advance payment, however, in such circumstances the advance 
payment is limited to two-thirds of the total amount offered. 
The Committee believes that advance payments of compensation 
are crucial if claimants are to avoid unnecessary financial 
hardship. In making this point the Committee again notes that 
in practice many agencies (eg the Water Authority of Western 
Australia and the State Planning Commission) make advance 
payments as a matter of course. However, the important point 
is that there is no legislative obligation to do so. Under 
the existing provisions of the PW Act a claim could take 
months to settle, even in the absence of major disputes. In 
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this period the claimant is required to re-accommodate him or 
herself; many would find this difficult if not impossible to 
achieve without an advance payment of compensation. The 
Committee is most concerned to ensure that no individual 
suffers financially from government action through 
resumption. 

The only obligation in respect of advance payments imposed by 
the PW Act is two-thirds of the amount offered and the onus is 
on the landowner to request advance payment. This figure may 
be sufficient where immediate possession of the resumed land 
is not required and some arrangement is entered into to allow 
the former owner to stay in possession until resolution of any 
disputation as to compensation. However, where such an 
arrangement is not made, an advance payment of two-thirds of 
the compensation offered would be unlikely to enable the 
former owner to acquire alternative accommodation. The former 
owner may be required to obtain bridging finance if 
alternative accommodation of a similar standard were to be 
obtained. It is, of course, incorrect to assume that all 
dispossessed homeowners would be able to service such finance, 
especially persons on fixed or low incomes. In Queensland the 
advance payment obligation is 100% and in Victoria 90%. The 
problem with requiring 100% advance payments is that either 
some persons will have been overpaid when the final 
compensation figure is determined, or, to avoid overpayment, 
agencies may be too conservative in their initial offers. 

~ION18 
Agencies should be 2"equired to accompany their initial offer 
of compensation with an advance payment of 90% of that offer. 

Resolution of Disputes as to Compensation 

4 .11 There are a variety of potential disputes along the path to 
settlement of compensation claims; the PW Act provides for 
almost as many means of resolving disputes. The relevant 
provisions are : 

(a) Dispute as to claimant's title: the claimant may apply to 
the Supreme Court - section 45. 

(b) Failure by the minister or local authority to serve an 
offer of compensation on the claimant within 120 days of 
a claim or judgment in favour of the claimant's title: 
the claimant may institute an action at law or refer the 
claim to the Compensation Court - section 47B. 

( c) Dispute as to the amount of compensation: the claimant 
may enter into negotiations with the minister or local 
authority, institute an action at_ law, or refer the claim 
to the Compensation Court - section 4 7 A. 
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The Compensation Court is established by section 50 of the PW 
Act. The Court consists of a President and two lay 
assessors, one each appointed by the claimant and th e minister 
or local authority. The President will be the Stipendiary 
Magistrate in whose jurisdiction the relevant land is 
situated, where the compensation claimed is less than $1,000. 
The President will be a Judge of th e Supreme Court where the 
compensation claimed is more than $1,000; although in such a 
case the parties may agree to a Stipendiary Magistrate sitting 
as President [sections 50(2) and 51). The parties may also 
agree to the Court being constituted by one person, and a 
claimant may apply to a Judge of the Supreme Court for an 
order that the Court b e constituted by one person [section 
52]. The appointment of a lay assessor by either party to the 
dispute may be challenged and, in the event of a failure to 
agree on an assessor, the President will make the appointment 
[ section 54] . 

The Compensation Court sits only as required, it is not a 
permanent Court. When sitting the Court has, until the making 
of its award, all the powers of the Supreme Court, including 
the powers to summons witnesses and require the giving of 
evidence on oath [ section 59] • Questions of law before the 
Court are determined by the President , all other matters are 
determined by a majority and in the event of a failure to 
agree a new Court will be constituted [sections 60, 61 an d 
62). 

The PW Act provides that disputes as to the title to resumed 
land, for the purpose of assessing entitlement to 
compensation, must be determined by a Judge of the Supreme 
Court [section 45]. Disputes as to the amount of compensation 
due as a result of a resumption may be determined by 
negotiation, by referral to the Compensation Court, or by an 
action at law before the Supreme, District or Local Court 
(depending upon the amount in dispute). 

The MRTPS Act [section 36(2b)] and the Metropolitan (Perth) 
Passenger Transport Trust Act 1957 [section 27 (12)] both 
provide the alternative of arbitration pursuant to the 
Arbitration Act 1895 for resolution of disputes as to 
compensation for land resumed under those Acts. The 
alternative of arbitration is not available under the PW Act. 

The Committee believes that the Land Acquisition Act should 
provide for a simplified system for dispute resolution with 
regard to compensation claims. This system should incorporate 
both formal and informal methods for dispute resolution. 

~ON19 
The Compensation Court should be abolished and the Land 
Acquisition Act should provide that disputes as to the amount 
of compensation payable for land resumed under that Act be 
determined as follows: 
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(a) by negotiation between the parties involved; 

(b) where both parties agree, by arbitration pursuant to the 
Arbitration Act 1895; or 

(c) by the proposed Western Australian Land Tribunal on the 
application of either party. 

~ON 20 
Disputes as to the title of resumed land on which a 
compensation claim is based should continue to be determined 
by a Judge of the Supreme Court. 

Assessment of Compensation 

4.17 

4. 18 

The assessment of compensation under the PW Act depends 
exclusively on those criteria set out in section 63 of that 
Act. Those criteria are : 

(a) the value of the land with any improvements as at the 
date of gazetting the notice of resumption, . without 
regard to any increased value occasioned by the proposed 
public works; 

(b) any loss or damage suffered by the claimant as a result 
of removal expenses, disruption or reinstatement of a 
business, discontinuance of building works in progress at 
the date of r t sumption, architects' or quantity 
surveyors' fees in respect of proposed buildings which 
cannot be commenced as a result of the resumption, and 
any other facts which it is just to take into account; 

( c) the damage sustained by severance or by reason of any 
other of the claimant's land being injuriously affected, 
with provision for a set off of any enhancement; 

(d) an a mount for solatium not exceeding 10%, although the 
Court may award an additional amount where this would 
not r esult in adequate compensation in the special 
circumstances of the case; and · 

( e) where the land produces rent or profit, at the option of 
the acquiring agency, either the rent or profit received 
by the respondent (less reasonable costs of collection) 
between the date of resumption and the payment of the 
compensation, or interest on the compensation at 6% for 
the same period. ( This option is deemed to have been 
exercised where the land ceases to produce rent or 
profits after resumption). 

Section 63 at first instance appears to provide a definitive 
list of the matters which may be taken into account in 
assessing compensation. It does not; the words 'value of the 
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land' in section 63 Ca) do not mean mere market value, the 
courts have adopted a much wider definition. The leading 
Australian case on 'value of the land' is Spencer v The 
Commonwealth [(1907) 5 CLR 418). Considering a provision of 
the Commonwealth Property for Public Purposes Acquisition Act 
1901 the High Court held that 'value of the land' represented 
the value of the land to the owner. 

The 'value of the land' test, while based on market value, 
clearly allows for the assessment of compensation on a much 
wider and more subjective basis. The 'value of the land ' test 
was abandonded in the U K in 1919 after considerable criticism 
by the Scott Report [ 1] . "Their own decisions ( the Courts) 
have quite logically said that all 'potential' as well as 
actual value should be included under the head of 'value to 
the owner'. But under the cloak of this criterion merely 
theoretical and often highly speculative elements of value 
which had no real existence have crept into awards as if they 
were actual; while elements of remote future value have too 
often been inadequately discounted, and valued as if there 
were a readily available market" (p.8). The 'value of the 
land' test has also been abandoned in Canada, South Australia 
and the Northery Territory. This is despite the High Court 
holding that, in Australia at least, 'value of the land' does 
not entitle claimants to recover compensation on the basis of 
purely subjective criteria [see Grace Bros v The Commonwealth 
(1946) 72 CLR 269). 

Both the Australian Law Reform Commission [2] and the Morris 
Report [3] have recommended the adoption in the Commonwealth 
and Victorian legislation respectively, of a statutory list of 
criteria governing the assessment of compensation. The Morris 
Report recommended that the list be exclusive; the Australian 
Law Reform Commission favoured the inclusion of an over-riding 
statement of principle, as found in the South Australian 
Land Acquisition Act 1969, that the compensation be 'just'. 

~ON21 
The Land Acquisition Act should contain an exclusive list of 
those criteria upon which compensation for land resumed under 
the Act should be assessed. 

4. 21 The Committee is not in favour of including in this list an 
over-riding requirement that compensation be 'just'. Such a 
statement would defeat the object of an exclusive list and 

[ 1] Committee dealing with the Law and Practice Relating to 
Acquisition and Valuation of Land for Public Purposes. 
Second Report, Cd 9229 (1918). 

[ 2] 'Lands Acquisition and Compensation', The Australian Law 
Reform Commission, Report No. 14, Canberra, 1980. 

[ 3 J 'Land Acquisition and Compensation', Stuart Morris, 
Melbourne, 1983. 
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could create similar problems to the 'value of the land' test 
by opening the door to judicial interpretations which extend 
beyond the criteria determined by the legislature. The 
Committee believes an appropriate statutory list will ensure 
~hat compensation is 'just' without the need to expressly 
mclude such a subjective notion. If a statutory list proves 
to be unjust, the Committee believes that correction of the 
injustice should be by the Parliament through le gislative 
amendment and not by the courts through interpretative device. 
In ? aragraphs 4.22 to 4.43 below, the Committee gives 
consid eration to those criteria which should make up the 
recommended statutory list. 

'Market Value ' 

4 • 22 The basis of the 'value of the land' test is market value' and 
it is this concept that the Committee believes should be 
retained to form the basis of the assessment of compensation. 
'Market value' is not without its own difficulties, however, 
it is capable of far more objective measure than 'value of the 
land' and, additionally, 'market value' is a term with which 
the public at large should feel familiar. In general, 'market 
value' is the price for a property on the open market which 
would b e agreed to by a willing but not anxious vendor and a 
willin g but not a n x ious purchaser. [ Spencer v The 
Commonwealth (1907) 5CLR 418]. In determining the market value 
of land, the common law requires that the valuation take into 
account the highest and best use to which the land might 
reasonably and legally be put [Maori Trustees v Ministry of 
Works (NZ) 1958 3 All ER 336 and Dangerfield v Town of St 
Peters (1971) 129 CLR 586]. 

4 • 23 At common law , the market value of land resumed for a public 
work cannot include any increase or decrease in value of the 
land which is entirely due to the scheme underlying the 
acquisition [ Pointe Gourde Quarryin and Trans ort Co Ltd v 
Sub-Intendant of Crown Lands (1947) AC 565 at 572 • This rule 
already finds partial statutory expression in section 63 (a) of 
the Public Works Act which provides (in relation to value of 
the land) that increases occasioned by the proposed public 
works shall be disregarded in assessing compensation. It is 
not clear whether this means that in Western Australia 
decreases occasioned by the proposed public work should also 
be disregarded. It could be argued that by only legislating 
with respect to increases in value that the Western Australian 
Parliament has evidenced an intention that only this aspect of 
the Pointe Gourde principle should apply in WA. The approach 
in Australia has been to attempt to apportion that part of any 
increase in value arising from the public work and disregard 
that increase, rather than to only disregard any increase in 
value where the whole increase is directly attributable to the 
public work. [See: 

(a) Crompton v Commissioner of Highways (1973) 5 SASR 301 
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Housing Commissioner of NSW v San Sebas tian Pty Ltd 
(1978) 20 ALR 385 
Emerald Quarry Industries Pty Ltd v Commissioner of 
Highways 1979 24 ALR 37] 

4. 24 The Committee agrees with the so-called 'Pointe Gourde 
principle'. The Committee also believes that the proposed 
Land Acquisition Act should make specific provision for 
disregarding any d ecrease in the market value of resumed land 
which has occurred as a result of the public works or propose d 
public works for which the land was resumed. Equity requires 
that, as far as is possible, all affects of the proposed 
public works on the market value of the resumed land should be 
disregarded for the purposes of assessing compensation. 

Severance 

4. 25 The Committee believes that specific provis10n should be made 
for compensation for any loss sustained by the claimant by 
reason of the severance of the resumed land from any other 
land owned by the claimant [see section 63(b) PW Act]. The 
Committee does not believe that any provision should be made 
for compensation for injurious affection. [ See Part 5 for a 
discussion of severance , injuriou s affection and 
enhancement]. 

Costs of relocation 

4. 26 The Committee believes adequate provision must be made for 
compensating dispossessed owners for costs incurred as a 
result of the resumption and the resulting move to a new 
location. Section 63 (aa) of the PW Act provides for 
compensation for loss or damage arising from: 

" ( i) removal expenses; or 

(ii) disruption and reinstatement of a business; or 

(iii) the discontinuance of building works in progress at the 
date when such land is taken or resumed and the 
termination of building contracts in consequence 
thereof; or 

(iv) architect's fees or quantity surveyor's 
incurred by the claimant in respect 
buildings or improvements which cannot be 
continued in consequence of the taking or 
such land; or 

fees actually 
to proposed 
commenced or 
resumption of 

( v) any other facts which the respondent or the Court 
considers it just to take into account having regard to 
the circumstances of each case." 
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This list is inadequate when viewed from the perspective of 
complete indemnification. The Committee would delete from 
this list item (v) for the same reasons expressed at para 4.21 
above against a general 'just compensation' provision. The 
Committee would add to the list a requirement to compensate 
for all reasonable valuation and legal costs incurred by the 
claimant as a result of the resumption, other than costs 
directly related to legal proceedings. If a claim is 
litigated then these costs will come within the jurisdiction 
of the Court, however, notwithstanding the fact that it is the 
practice of some agencies to meet the costs of a private 
valuation by a licensed member of the Australian Institute of 
Valuers, without litigation and without express provision to 
the contrary, such costs may not adequately be recovered. 
Indeed, there is authority that a claimant is not entitled to 
compensation for the cost of employing lawyers and valuers to 
represent him/her [Minister for the Army v Pacific Hotel Pty 
Ltd 0944) 68 CLR 310] 

§pecial Value 

4 • 28 The Committee believes that provis10n should also be made to 
compensate for what mig ht be termed the 'special value' of 
certain properties to owners which would not otherwise be 
reflected in the market value of the property. 

§,olatium 

[ See Pastoral Finance Association v Minister 1914 AC 1083 
and Kennedy Street Pty Ltd v .Minister (1962) 8 LGRA 221. J 

The following definition of special value recommended by the 
Australian Law Reform Commission (1 J commends itself to the 
Committee: 

"the value, at the date of acquisition, of any financial 
advantage additional to market value, to the person 
incidental to his ownership or occupation of the land" 

4 -29 Section 63(c) of the PW Act provides for the inclusion in any 
compensation payment of an additional amount, not exceeding 
10% of the total compensation, (unless the Court otherwise 
determines on the basis of special circumstances) as solatium. 
Solatium is to provide compensation for the intangible losses 
suffered by persons forced to leave their property. Such 
losses, in relation to a family home, might include the loss 
of neighbourhood contacts, expenses of sending children to new 
schools and travelling expenses incurred maintaining sporting 
or other social contacts. Western Australia and Victoria are 
the only Australian jurisdictions which provide for the 
payment of solatium as a result of resumption. Section 25(g) 

[l] Op. Cit. para 239 
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of the South Australian Land s Acquisition Act 1969 expressly 
forbids the payment of solatium in that State. 

It is in the resumption of the family residence that the 
Committee believes the concept of solatium has a continuing 
role to play. Section 63(c) of the PW Act does not restrict 
recovery of solatium to the resumption of the family 
residence; the Committee believes the right to recover 
solatium under the Land Acquisition Act should be so 
restricted. This would of course include those family fa r ms 
which provide the principal place of residence. Solatium 
based on a percentage of total compensation assumes that the 
wealthy have a greater need for solace than the less wealthy. 
It also opens up the possibility of very high awards being 
made as solatium; the maximum award on a house valued at 
$250,000 would be $25,000, an amount which the Committee 
considers would be excessive. The Committee believes that 
solatium should be determined on a lump sum basis with a 
maximum amount applicable in all cases. The Committee believes 
that $10,000 would represent an adequate maximum. 

The Committee believes that the Parliament should provide 
suitable guidance to the courts in relation to what matters 
are relevant to the calculation of solatium. The Committee 
endorses the criteria chosen by the Australian Law Reform 
Commission which were as follows: 

( i) the nature of the claimant's interest in the resumed 
property; 

( ii ) the length of residence prior to resumption; 

(iii) the extent of the inconvenience likely to be caused by 
removal from the resumed land; 

(iv) the period after resumption during which the person has 
been or will be, allowed to remain in possession of the 
land; and 

(v) the period of time during which the person would have 
been likely to continue to reside on the resumed land. 

Reinstatement 

4. 32 In most cases, compensation based on market value with 
prov1s10n for additional matters such as severance, 
disturbance costs, special value and solatium, will result in 
full and adequate compensation. This cannot however be taken 
for granted in all cases. In some instances it is not 
possible to accurately determine a market value because there 
is no general market for the particular property: hospitals, 
schools and churches are examples of such property. This 
dilemma resulted in the development of the reinstatement test 
for valuation. 
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"In some special cases, eg hospitals, schools and churches 
fo~ which there is ordinarily n o market, the cost of 
reinstatement may be adopted as the measure of value - though 
probably the property taken would not bring in the market any 
sum approaching the cost of reinstatement". 

[Minister of State for the Army v Parbury Henty & Co Pty Ltd 
0945) 70 CLR 459 per Latham CJ at 491 J. 

The courts have not always applied the reinstatement test 
predictably [it was not applied to a laundry, Re Fish Steam 
Laundry Pty Ltd (1945) QSR 96, or a racing club, Minister of 
Sta te v Brisbane Amateur Turf Club (1949) 80 CLR 123, but it 
has been applied to certain businesses, Cook v Commissioner of 
Railways (1945) 19 LGR NSW 226], nevertheless, three criteria 
may be stated as essential to the application of 
the reinstatement principle: 

(a) the resumed land must be devoted to a particular purpose 
for which there is no general market; 

(b) but for the resumption, the land would have continued to 
have been used for t hat purpose; and 

( c) the claimant must have a bona fide intention to reinstate 
that purpose in another place. 

[ Commissioner of Highways v George Eblen Pty Ltd (1975) 
10 SASR 384] 

The reins ta temen t principle has been implemented by 
legislation in South Australia [section 25(i) Land 
Acquisition Act 1969], the United Kingdom [rule 5, section 5 
Land Compensation Act 1961] and Canada [section 24(4) 
Expropriation Act 1970 J. 

A subsidiary issue which arises when considering the 
application of the reinstatement principle is whether any 
attempt should be made to depreciate the amount of 
compensation awarded so as to take account of benefits 
accruing to the claimant by virtue of receiving compensation 
on the basis of 'new for old'. Both the ALRC Report [1] and 
the Morris Report [2] recommended in favour of attempting to 
take account of this benefit which is intrinsic to the 
reinstatement principle. The ALRC Report recommended the 
following reinstatement provision: 

"3 9. Where -
Ca) acquired land was, 

acquisition, used for, 

[1] Op. cit. para 259 
(2 J Op. cit. para 654 

immediately before the date of 
or intended to be used for, a 
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purpose for which there is no general demand or market 
for land and, but for the acquisition, would have been or 
continued to have been, used for that purpose; and 

(b) the claimant has acquired, or intends to acquire, other 
land in substitution for the acquired land and intends to 
use the other land for the same purpose as that for which 
the acquired land was used or intended to be used. 

there may be taken into account, in place of the market value, 
an amount ascertained by adding together -
( c) the expense of acquiring the other land; and 
(d) the expense and losses incurred or likely to be incurred 

by the claimant as a result of, or incidental to, 
relocation, 

in each case ascertained as at the date when, in all the 
circumstances, it was or would be reasonably practicable for 
the claimant to incur the expense or losses, and 2Y 
substracting from the amount so ascertained the amount , if 
any, by which the claimant has improved, or is likely to 
improve, his financial position by the relocation." (Emphasis 
added) 

The Committee recognises that in some cases reinstatement will 
provide a definite benefit to dispossessed land owners by 
enabling the erection of a new building t o replace an old 
building. The Committee, however, remains unconvinced that 
compensation assessment should be depreciated to account for 
this benefit. Whatever benefit does accrue does so only as a 
direct result of the resumption. How is it possible to 
calculate the financial value of that benefit? 

The Committee supports the concept of reinstatement, however, 
the Committee does not believe that reinstatement should, as a 
principle, be restricted to property for which there is no 
general market. The Committee believes that the principle 
should be extended to cover situations in which landowners 
cannot obtain a reasonably equivalent replacement property out 
of compensation based on market value. 

In many cases landowners may not be able to relocate 
themselves in reasonably equivalent circumstances, 
notwithstanding that they have received full market value 
compensation. This is particularly so where large scale 
resumptions are effected in the one location thus removing, or 
substantially reducing, alternative properties at the market 
value on which compensation is based. 

A number of attempts have been made in Australia to overcome 
the hardship which resumption can bring to low market value 
homeowners. Section 11c of the Victorian Lands Compensation 
Act 1958 Victoria provides the minister with authority to 
grant interest free loans to home owners to enable the 
purchase of an equivalent house. The South Australian Lands 
Acquisition Act 1969 provides in Part IVA for a 'Re-Housing 
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Committee' to which a home owner may apply for assistance when 
his property is resumed. The Re-Housing Committee is 
empowered to make arrangements for re-housing and may 
recommend that the acquiring agency give financial assistance 
for the purpose of re-housing which, if approved by the 
Treasury, becomes binding on the relevant agency. Such 
financial assistance has included ex gratia payments, interest 
free loans and low interest loans. [ See also Northern 
Territory Lands Acquisition Act 1978.] 

The AL RC Report recommended that the difficulty faced by some 
homeowners should be met with the following provision: 

"(l) Wh ( ere a person referred to in sub-section 35 1) occupied, 
on the date of acquisition of the land, the land as a 
principal place of residence and the amount of 
compensation ascertained in accordance with this Part is 
insufficient to enable the purchase of land to be used by 
the person as a pricnipal place of residence providing 
accommodation reasonably comparable with the 
accommodation on the acquired land, the Minister may, of 
his own motion or upon recommednation by the Tribunal or 
the Federal Court , authorise the grant of a loan by the 
Commonwealth to the person (with or without interest) of 
such amou nt as, when added to the amount of compensation 
payable in respect of the land, is reasonably required to 
enable the person to purchase land on which there is 
accommodation reasonably comparable with the 
accommodation on the acquired land. 

( 2) The loan shall not be granted unless repayment of it is 
secured by a mortgage to the Commonwealth of the land 
purchased to provide the comparable accommodation, being 
a mortgage: 

(a) that provides for the amount secured to be repayable 
forwith if the land is sold, if both the person and 
th e spouse of the person have ceased to use that land 
as a principal place of residence or if the person 
and his spouse have both died; and 

(b) that contains such other terms and conditions as are 
just." 

4 • 41 The Committee believes that making provision for low 
interest/interest free loans or ex gratia payments to 
dispossessed homeowners unable to buy a reasonably equivalent 
family home with compenmsation payments based on market value 
is an inadequate response to the problem. It is inadequate 
because it is discretionary relief. The Committee believes 
that landowners are entitled, as an integral part of the 
compensation process, to receive compensation which ensures, 
as far as is possible, that they be placed in the same 
position after their land has been resumed as before. 
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The concept of rein s tatement grew out of the problems produced 
by a 1market value' test for compensation where there is an 
inadequate market for sellers. The difficulties faced by 
landowners attempting to replace family homes with 
compensation assessed on 'market value' arise where there is 
an inadequate market for buyers. The Committee believes that 
expanding the reinstatement test to include all principal 
places of residence ( thus including family farms as well as 
family homes) is not only just, but also logical. 

The Committee believes that the criteria for assessing 
compensation under the proposed Land Resumption Act should 
include such additional amount, if any, as is r equired to 
enable the landowner to purchase property which is reasonably 
equivalent to the resumed property where: 

(a) but for the resumption, the land would have continued to 
be used as the landowners' principal place of 
residence; and 

(b) the landowner has a bona fide intention to reinstate that 
purpose in another place. 

~ION 22 
The following criteria for assessment of compensation should 
be included in the Land Acquisition Act: 

(a) The market value of the property resumed, disregarding 
any increase of decrease in that market value at the time 
of the resumption occasioned by the public works for 
which the land is resumed. 

(b) The loss, if any, suffered as a result of the severance 
of the resumed land from any other land owned by the 
claimant. 

(c) The loss or damage, if any, sustained by the claimant bY 
reason of: 

( i ) removal expenses; 

(ii) disruption and reinstatement of a business; 

(iii) the discontinuance of building works in progress st 
the date when such land is resumed and the 
termination of building contracts in consequence 
thereof; 

(iv) architect's fees or quantity surveyor's fees actuallY 
incurred by the claimant in respect to proposed 
buildings or improvements which cannot be commenced 
or continued in consequence of the resumption of sucb 
land; or 
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(v) ~aluation and legal costs reasonably and directly 
incurred as a result of the resumption, other than 
costs directly related to legal proceedings. 

(d) The special value. if any, of the land resumed. being the 
value, at the date of the resumption. of any financial 
advantage additional to market value, to the claimant 
incidental to his ownership or occupation of the land. 

(e) Such amount, not exceeding $10,000, as is adequate 
solatium for resumption of a claimant's principal place 
of residence. based on the following criteria: 
( i) the nature of the claimant's interest in the resumed 

land; 

(ii) the length of the claimant's residence prior to 
resumption ; 

(iii) the extent of the inconvenience likely to be caused 
by removal from the resumed land ; 

(iv) the period after resumption during which the claimant 
has been, or will be. allowed to remain in possession 
of the resumed land; and 

(v) the period of t ime during which the claimant would 
have been likely to continue to reside on the resumed 
land had it not been resumed. 

(f) Such additional amount, if any. as is necessary to enable 
the claimant to purchase property which is reasonably 
equivalent to the resumed property, provided that: 

(i) but for the resumption, the land would have continued 
to be used as the landowner's principal place of 
residence; and 

(ii) the claimant has a bona fide intention to reinstate 
that purpose in another place. 

4 · 44 Once land is resumed. title vests in the resuming agency and 
the former interests in the land are converted into claims for 
compensation. As from the date of resumption until settlement 
of the full amount of compensation, the former landowner is, 
in effect, in the position of someone who has lent a sum of 
money to the acquiring agency. In such circumstances the 
former landowner should be entitled to a fair rate of interest 
on any outstanding amount of compensation from the date of 
resumption until the date of full settlement. The PW Act makes 
provision for the payment of interest on outstanding 
compensation. The provisions are. however, inadequate and 
unnecessarily complex. 
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4. 45 Section 63 of the PW Act provides for the payment of interest 
on outstanding compensation payments. The rate of interest 
depends on whether or not the resumed land is producing income 
at the time of resumption. Where the resumed land is producing 
income then an amount shall be added to the total compensation 
payable. That amount will be, at the option of the acquiring 
agency, either the income produced by the land between the 
date of resumption and the settlement of the compensation 
Cless reasonable costs of collection), or interest on the 
outstanding compensation at the rate of 6% per annum. If the 
land ceases to produce income after resumpt ion 
then the acquiring agency is deemed to have elected to pay the 
interest. [ See section 63 (d) PW Act.] Where th e land is not 
producing any income at the time of resumption, then interest 
is payable from the date of the service of a claim for 
compensation on the acquiring agency until settlement of the 
claim at the Commonwealth Trading Bank overdraft rate applying 
as at the date of resumption. Where land is entered before 
being resumed, interest is payable from the date of entry 
until settlement at the Commonwealth Trading Bank overdraft 
rate applying as at the date of entry. [ See section 63(e) PW 
Act.] 

4. 46 The Committee believes that there is no r ational reason for 
differing interest rates applying on the b asis of whether or 
not the resumed land is producing income at the time of 
resumption. The rate of 6% per annum provided for when the 
resumed land is producing income is clearly too low on the 
basis of present interest rate levels, and an y fixed rate of 
interest presents an inflexibility capable of causing 
considerable injustice to either party in the face of 
fluctuating interest rates. The Committee believes that no 
attempt should be made in the assessment of compensation to 
account for income produced by resumed land after resumption• 
To the extent that the former owner is not immediately 
compensated for loss of ownership, the Committee believes that 
the correct approach is to treat the former owner as bein g in 
the same position as a person who has lent money to the 
acquiring agency on the basis of receiving a commercial rate 
of interest for the period until the loan is repaid, in this 
case being on full settlement of the compensation. 

~ON 23 
The Land Acquisition Act should provide that, in addition to 
any compensation payment made under the Act, there shall be 
paid interest from the date of resumption until the date of 
settlement, at the Commonwealth Trading Bank overdraft rate 
applying at the date of resumption, on any amount of 
compensation outstanding. 

4. 4 7 The Committee has elsewhere in this report recommended that 
all notices of resumption be accompanied by an advance payment 
of 90% of the offered compensation. Significant advance 
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payments would greatly reduce an acquiring agency's obligation 
to pay interest. Interest would only accrue on the 
outstanding balance of the compensation. [ See section 63 ( f) 
PW Act as to the present position with regard to interest 
where advance payments of compensation are made.] 

~ect~on 63(e) of the PW Act provides that where compensation 
is disputed and the final award by the Compensation Court or 
other court is not more than the amount offered by the 
~cqmrmg agency, then the compensation will only bear 
interest un til the date of the offer of the compensation. The 
Committee believes that such a provision is necessary to 
prevent compensation payments being frivolously disputed by 
persons safe in the knowledge that they will benefit from the 
interest accruing on the compensation even if their claim is 
dismissed. 

~ION24 
A provision should be included in the Land Acquisition Act to 
the effect that, if compensation is disputed and the final 
amount awarded is not more than the total amount offered by 
the acquiring agency. interest shall only accrue on the 
outstanding balance until the date that the agency offered to 
pay to the landowner the balance of the compensation (bearing 
in mind that a 90% advance payment, on which no interest is 
payable, will have been made on resumption). 

Alternatives to Moneta ry Compensation 

4.49 The PW Act makes provision for compensation for resumption to 
be made other than by way of the payment of money. The 
alternative compensation may take the form of the grant of an 
easement (sections 78 and 79 PW Act) or the grant of surplus 
Crown Land (section 80 PW Act). An easement may be offered as 
part or full satisfaction of a compensation claim and may also 
be awarded by the Compensation Court or any other court 
hearing a compensation claim. A grant of surplus land in full 
or part satisfaction of a compensation claim may only be made 
with the agreement of the claimant. The total value of the 
surplus land and any monetary compensation may not exceed the 
full amount which would probably have been paid as monetary 
compensation. 

4 • 5o The Committee believes that the existence of alternatives to 
full monetary compensation should be encouraged. In many 
cases the grant of surplus land, in particular, could be more 
satisfactory to both parties than the payment of monetary 
compensation. 

~ON25 
Provisions along the lines of sections 78, 79 and 80 of the 
Public Works Act 1902 should be included in the Land 
Acquisition Act to enable full or part settlement of 
compensation by the granting of an easement or vacant Crown 
land. 
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Land Use Controls 

4. 51 

4. 52 

4. 53 

4. 54 

Another major difficulty in the assessment of compensation for 
resumed land occurs where the land which is resumed is 
reserved for a public purpose by the State Planning Commission 
or other relevant planning authority. What then is the market 
value of the resumed land? 

The market value of the resumed land will depend on whether it 
is assessed on the basis of the restrictions contained in the 
reservation applying to the land or on the basis of the use 
to which the land may have been put had the reservation not 
been applied to the land. A valuation of reserved land on the 
basis of the restrictions contained in the reservation is 
inequitable to land owners except where the land owners 
acquired the land after the reservation had been made or 
received compensation at the time of the reservation. 

Where the reservation of the land and the resumption were part 
of the same overall scheme, then the Pointe Gourde principal 
(see para 4.23 above) would apply to ensure that the effect of 
the reservation on the market value of the land was ignored 
and the valuation determined on the basis of the land use 
controls which would have applied had there been no 
reservation. Where the reservation of the land and the 
resumption are unrelated, the valuation will be on the basis 
of the reservation ( see In re Housing Commission of NSW v San 
Sebastian Pty Ltd (1978) 140 CLR 196). 

The Committee has already recommended (para 4.24) that the 
Pointe Gourde principle should be fully and expressly 
incorporated into the Land Acquisition Act. However, there is 
a difficulty in relying solely on the Pointe Gourde principle 
when dealing with the effect of land use controls: the Pointe 
Gourde principle requires a connection between the reservation 
and the resumption and this may be difficult for a claimant 
to establish. In addition, if the reservation is disregarded, 
there must then be determined what use the land could have 
been put to had there been no reservation. Under present 
resumption and planning legislation there is no simple process 
for resolving this question. 

~ON~ 
To overcome the difficulty of requiring claimants to prove a 
connection between reservation and resumption, the Land 
Acquisition Act should provide that reservation of land for 
public purposes be disregarded in assessing compensation and 
that instead the land be valued as if it were subject to the 
land use controls which would have applied had the land not 
been reserved. To prevent land owners receiving double 
compensation, the Act should require any compensation 
received by the claimant at the time of the reservation to 
be set off against the assessment made after the resumption. 
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Implementation of this recommendation would require the 
adoption of a system for determining the land use (zoning) of 
reserved land. Two systems have been developed in other 
jurisdictions: 

(a) underlying zones ( New Zealand); and 

(b) certificates of alternative development (UK). 

The underlying zones system requires planning authorities to 
nominate the underlying zoning of land subject to a planning 
scheme at the time of publishing the scheme. In New Zealand, 
planning schemes are advertised and public comment is invited 
with regard to the underlying zones. 

The certificates of alternative development system allows for 
either the claimant or the acquiring authority to apply to the 
relevant planning authority for a certificate setting out the 
purposes for which the land may have been used had the land 
not been reserved. 

Both of these systems were considered by the Committee of 
Inquiry into Statutory Planning in Western Australia which 
reported as follows : 

"In the West Australian context, the certificate of 
alternative development would be preferable to the 
underlying zone concept, as the number of cases where 
certificates would be required would be relatively small. 
In addition, the underlying zone may not give the full 
picture regarding the development potential of the land. 

The certificate procedure would be of considerable 
benefit in removing the current very time-consuming and 
costly court proceedings which is the only way of 
determining land use issues on compensation cases. 
The proposed new legislation should include provisions 
whereby either the land owner or an acquiring authority 
may apply to the responsible planning authority for a 
certificate of alternative development declaring what 
alternative use or development would have been permitted 
for land being acquired by a public authority." [1] 

~ON'%! 
Provisions for certificates of alternative development, as 
recommended by the Committee of Inquiry into Statutory 
Planning, should be enacted in conjunction with the Land 
Acquisition Act. 

[ 1 J Final Report, December 1984, para 5 .10 
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PART 5: SEVERANCE AND INJURIOUS AFFECTION 

5 .1 Section 63(b) of the PW Act provides that in determining the 
amount of compensation which is to be paid for resumed land, 
regard shall be had to : 

"(b) The damage, if any, sustained by the claimant by reason 
of the severance of such land from the other adjoining 
land of such claimant or by reason of such other lands 
being injuriously affected by the taking, but where the 
value of other land of the claimant is enhanced by reason 
of the carrying out of, or the proposal to carry out, the 
public work for which the land was taken or resumed , the 
enhancement shall be set off against the amount of 
compensation that would otherwise be payable by reason of 
such other land being injuriously affected by the 
taking." [ Emphasis added.] 

5.2 Two concepts referred to in section 63(b), severance and 
injurious affection, must be distinguished from each other. 
Severance relates to the depreciation in the value of a parcel 
of land caused simply by the loss of a section of that land by 
way of resumption. An example of loss suffered through 
severance would be where a farm property is divided into two 
separate parts as a result of the resumption of part of the 
farm. As a direct result of the resumption, the farm would be 
reduced in value because it would be less economic to farm two 
separate parcels of land than one. Where land is severed, 
the usual method of determining compensation is to value t he 
land before severance and after severance, with the difference 
being the compensation due. 

5. 3 The concept of severance is relatively straightforward and 
uncontroversial. It is with compensation for injurious 
affection that the rest of this Part is concerned. 

5. 4 Injurious affection, although a term without precise legal 
definition, means the detrimental effect on land of the 
construction or use of public works on nearby land. To 
expand on the example of a loss as a result of severance, 
injurious affection would exist if the farm land acquired 
was used to construct a major freeway. It could be expected 
that the remaining farm land would be affected by the noise, 
vibrations and fumes emanating from both the construction and 
use of the freeway. This would constitute injurious 
affection. [As long as the value of the land is actuallY 
affected: R C Pearce; ex parte London School Board (1898) 78 L 
T 681). 

5. 5 The concept of injurious affection is recognised at common laW 
in the availability of the action for private nuisance. A 
private nuisance is constituted by an interference with an 
occupier's interest in the use and enjoyment of the occupier's 
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land• Nuisance includes not only physical intrusions but also 
such things as noise, smells, vibrations and reasonable fears 
for one's safety. The remedies are damages, injunction and 
self-help (abatement). 

[As to the law of private nuisance generally see Fleming, The 
Law of Torts 6th ed] • 

At common law, no action for private nuisance is available 
where a public work is authorised by statute and the nuisance 
arising from the construction or use of the public work is of 
a type within the contemplation of the statute. For example, 
occupiers adjoining a railway set up under statutory authority 
were held to have no action for the vibrations from passing 
trains [Hammersmith v Brand (1869) LR4HL71]. A claim for 
injurious affection under a statute such as the PW Act may be 
made whether or not the matter giving rise to the injurious 
affection would constitute a private nuisance at common law 
[ Sisters of Charity of Rockingham v R 1922 2 AC 315]. The 
statutory right for compensation for injurious affection 
resulting from public works, is therefore, a necessary 
addition to common law rights, and one which was incorporated 
in the UK Lands Causes Consolidation Act 1845 (section 63). 

A claim for compensation for injurious affection as a result 
of resum ption may only be made pursuant to section 63(b) of 
the PW Act where the claimant has had land resumed. That is, 
the land resumed and t he land injuriously affected must have 
been owned by the same person although the land need not be 
adjoining. [ Cowper Essex v Acton Local Board (1889) 14 App 
Cas 153]. 

5 • 8 The requirement of a connection between resumption and claim 
for injurious affection produces a curious dichotomy best 
illustrated by example. 

3 I 2 

Block 1 owned by A 

Blocks 2 and 3 owned by B 



5.9 

5. 10 

5 .11 

5.12 

53 

In the above example 'B' would be entitled to claim 
compensation for severance in respect of block 2 and any 
mJurious affection resulting from the public works with 
respect to blocks 2 and 3. 'A' would be unable to claim for 
any injurious affection to block 1 because none of 'A's land 
has been resumed. 

No Commonwealth or State law in Australia makes prov1s10n for 
compensation for injurious affection where no land has been 
resumed from the claimant. Legislative action has been taken 
in the UK and Canada to sever the nexus between acquisition 
of land and a right to claim for injurious affection. The 
present situation in Australia has been the subject of 
considerable criticism. [See ALRC Report [1]: Morris Report 
[2]]. 

The Committee can see no justification for maintaining this 
dichotomy in Western Australia. Compensation for injurious 
affection is not compensation for land resumed ( the PW Act 
provides elsewhere (section 63) for that) it is compensation 
for the discomfort or inconvenience caused by public works to 
neighbouring land owners: it makes no sense to restrict the 
right to claim to persons who have had land resumed. The fact 
that one person has had land resumed does not mean that he/she 
alone suffers from the resulting public work: equity requires 
that all persons who suffer from public works should be 
compensated equally. 

The dilemma faced in allowing claims for injurious affection 
without the nexus with resumption is that the cost of claims 
resulting from public works, particularly major public works 
such as freeways, would undoubtedly increase because more 
persons would be entitled to claim compensation for the 
effects of those public works. The Australian Law Reform 
Commission has put the view that the cost of implementing a 
comprehensive scheme for 1nJurious affection at the 
Commonwealth level would be quite low, at least in terms of a 
percentage of overall cost of the public works. Admittedly 
without attempting a costing of its own, the Committee is not 
fully convinced that the ALRC's view would translate to the 
State level where public works would be more frequent but with 
a lower costing than the major constructions undertaken by 
the Commonwealth (eg airports). 

An alternative to extending the right to claim for injurious 
affection from those who have land resumed, to all those who 
suffer, is · to do away with compensation for injurious 
affection altogether, at least in respect of land resumption 
legislation. Compensation for injurious affection is intended 
to compensate for discomfort or inconvenience resulting from 

[1] Op cit. Chapter 11 
[2] Op cit. para. 1004 
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the construction and use of public works; it is not a 
necessary concept to ensure full compensation for the act of 
resumption. The amount of discomfort or inconvenience which a 
public work will cause to neighbouring landowners can only be 
guessed at when land is being resumed for the purposes of 
constructing the public work. For example, how is it possible 
to accurately and fairly determine the injurious efffects of 
a_ major freeway, which might take years to complete, at the 
time land is being resumed to prepare for the construction 
of the freeway? Indeed, land may be resumed and then never 
in fac t used. In respect of land the subject of 
Common wealth v Morison (1972) 127 CLR 32, $22,800 was 
paid for injurious affection which never eventuated because of 
a change in plans. 

The right to compensation for injurious affection is not 
restricted to the PW Act. Both the Town Planning and 
Development Act 1928 and the Metropolitan Region Town Planning 
Scheme Act 1959 provide rights of compensation for injurious 
affection arising out of the imposition or amendment of 
planning controls. [ See Town Planning and Development Act 
1928 sections 11 and 12, Metropolitan Region Town Planning 
Scheme Act 1959 sections 36, 36A and 37.] Neither of these 
Acts provides a definition of injurious affection although 
section 12 of the Town Planning and Development Act 1928 does 
deem a number- of provisions of town planning schemes not to 
constitute injurious affection. These provisions include the 
following: 

* 

* 

* 

* 

prescription of height, location, purpose, dimensions or 
general character of buildings; 

prescription of sanitary conditions in connection with 
_buildings; 

prescription of open space requirements; and 

zoning of areas for various kinds of land use. 

[ See Town Planning and Development Board Act 1928 section 
12(2) and (2a)(b).J 

As the Town Planning and Development Board Act 1928 and _the 
Metropolitan Region Town Planning Scheme Act 1959 recogms~, 
injurious affection is of sign icance to more than public 
works per se but extends to include the broad spectrum of 
government planning and development activity. The Committee 
believes that such a concept requires uniformity in approach. 

The Committee believes that the present system under 
which compensation for m3urious affection resulting from 
public works depends upon resumption of land is inequitable 
and not worthy of continuation. 

I 
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~0028 
The whole question of injurious affection should be examined 
by an appropriate body. Matters which require particular 
attention include: 

(a) the formulation of a definition of 'injurious 
affection'; 

(b) the best means of reducing 1n1urious affection of 
government activities through better planning and 
administration; and 

(c) a uniform approach to compensation for injurious 
affection. 

REXXIW,1ENDATION :!} 

Until an independent examination of the concept of injurious 
affection has been completed. the proposed Land Acquisition 
Act should make no provision for compensation for injurious 
affection. 

Given the Committee's recommendations in relation to injurious 
affection, the Committee has not felt it necessary to give 
close examination to the so called 'rule in Edwards case' 
(Edwards v Minister of Transport (1964) 2 QB 134). That rule 
provides that compensation for injurious affection is limited 
to the injury directly attributable to the construction or use 
of the public works on the land resumed from the claimant. 
This decision was accepted by the High Court, in relation to a 
claim under section 23 (l)(c) of the Commonwealth Land 
Acquisition Act 1955 with the proviso that in order to limit 
the claim for compensation it must be possible to isolate the 
injurious effect of the particular works on the acquired land 
(see Commonwealth v Morison (1972) 127 CLR 32). 

The rule in Edward's case was overturned in the United Kingdom 
by section 44 (1) of the Land Compensation Act 1973 and its 
application in Australia has been widely criticised for 
producing anomolous situations. [ See ALRC Report and Morris 
Report] The Committee agrees with this criticism, however, the 
rule in Edward's case would become irrelevant on the 
implementation of the Committee's recommendations at para 5_.15 
above. 

The corollary to providing compensation for injurious 
affection is making provision for enhancement. Enhancement is 
the beneficial effect on neighbouring land of public works. 
Section 63(b) of the PW Act provides that in assessing 
compensation for injurious affection, any enhancement to the 
remaining land of the claimant will be set off against the 
amount of compensation that would otherwise be payable. [ See 
also section 11(2 ) Town Planning and Development Act 1928.] 
As with injurious affection, enhancement is only relevant 
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under the PW Act where the claimant has had land resumed. The 
enhancement concept suffers from the same defects as injurious 
affection; it is not only those who have land resumed that 
benefit materially from public works (a new major road may 
significantly enhance the value of adjoining business 
properties), and the degree or nature of the enhancement is 
unlikely to be known until some time after a resumption 
occurs. 

The Committee believes that the concept of enhancement should 
be examined in connection with the whole question of injurious 
affection and no provision for enhancement should be made in 
the Land Acquisition Act. 
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PART 6: INTERESTS anIER THAN OWNERSHIP 

6 .1 The resumption of land has direct effects on persons other 
than the landowner. Two particular classes of person who are 
most affected by resumption, and who's position already 
receives some recognition in the PW Act are tenants and 
mortgagees. Tenancy is the obvious alternative to ownership 
and as home ownership becomes more difficult to achieve, so 
tenancy (particularly long term tenancy) increases. The 
Committee recognises that the effect of resumption on a long 
term tenant can be almost as significant as on an owner
occupier. Mortgagees are affected by resumption because the 
resumption removes the security which is the very substance of 
the mortgage relationship. The Committee believes that the 
rights of mortgagees deserve adequate protection during the 
resumption process. 

Tenants 

6. 2 As an 'occupier' of land within the meaning of section 17(2) 
of the PW Act a tenant is presently entitled to a copy of a 
notice of intention to resume and is entitled to object to the 
minister against any intended resumption. A tenant, as an 
occupier, is also entitled to a copy of the notice of 
resumption. [ See section 19 PW Act. J A tenant is a person with 
an 'interest' in land and is therefore entitled to 
compensation pursuant to section 34 of the PW Act. Th e 
tenant's compensation depends on the relationship between the 
actual rent payable under the terms of the lease and the true 
economic value of the tenant's leasehold interest. Where the 
tenant is paying rent at below the prevailing level, he/she 
will have a valuable interest. However, where the tenant is 
paying the full economic value his/her claim will normally be 
restricted to a claim for disturbance costs. [ See Keogh v 
Housing Commission of Victoria (1969) VR 809. J 

6. 3 The principal matter of concern to the Committee in relation 
to the interests of tenants is the assessment of adequate 
compensation. At common law, compensation for a resumed 
leasehold interest is assessed on the basis of the unexpired 
term of occupancy which the tenant can enforce. The 
possibility or probability that the lease will be renewed is 
irrelevant for the purposes of assessing compensation. [See 
Minister v NSW Aerated Water and Confectionary Co Ltd (1916) 
22 CLR 56. J For example, where a tenant has six months of a 
lease to run with an option to renew for two years, 
compensation would be assessed on the basis of a leashold 
interest lasting two years and six months. If there was no 
option to renew in the lease, but every reasonable expectation 
that the lease would be renewed, compensation would be 
assessed on the basis of the leasehold interest lasting onlY 
six months. Many tenancies exist on a short term but 
continuing basis, such as month to month, without there 
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ever being any real likelihood that the lease will not be 
renewed. Such a situation could run for years and yet the PW 
Act would allow for no recognition of this reality unless a 
legally enforceable right of renewal existed. 

The Committee believes that the existing provisions for the 
~ssessment of compensation for tenants on resumption of their 
mterests are not equitable. Valuation of compensation for a 
tenant affected by resumption should take into account any 
reasonable prospects for the renewal of the lease, regardless 
of whether any right to renew exists. The onus of 
establis hin g a reasonable prospect of renewal would rest with 
the tena nt. Section 25(d) of the South Australian Land 
Acquisition Act 1969 provides that in assessing compensation 
on resumption: 

"where the claimant's interest in the subject land was liable 
to expire or be determined, any reasonable prospect of renewal 
or continuation of the interest must be taken into account". 

~ON30 
A Provision along the lines of section 25(d) of the South 
Australian Land Acquisition Act 1969 should be included in the 
proposed Land Acquisition Act to provide that any reasonable 
prospect of renewal of an interest in resumed property which 
may expire mus t be taken into account when assessing 
compensation. 

M9rtgagees 

As a person with an 'interest' in land, a mortgagee has a 
right of objection to the minister within 30 days of the 
gazettal of a notice of intention to resume [see section 17(d) 
PW Act], however, unlike a tenant, a mortgagee has no right to 
receive a copy of either the notice of intention to resume or 
the notice of resumption because section 17(2)(c) and section 
19 PW Act only require that a copy of the notices be served on 
the owner(s) and occupier(s). This is in contrast to the 
position in New South Wales, Victoria, Queensland, So1;1th 
Australia an d Tasmania, where the relevant legislat10n 
requires notices to be served on all persons with an interest 
in the land. A mortgagee has a right to compensation for the 
resumption of his interest. [ See section 34 PW Act. J Where 
resumed land is subject to a mortgage, the compe_nsation 
payable to the mortgagor is assessed in accordance with the 
Provisions of section 63. The mortgagee may then apply for 
the discharge of his mortgage debt from the con:ipens~tion 
award. The 'mortgage debt' to which the mortgagee 1s entitled 
includes interest on the mortgage for an additional six mo_n~hs 
after t_he date of resumption. [ See sectio~ 35 • J 1:'he proviswn 
for six months additional interest 1s a r1gh t wholly 
independent of the question of compensation. If the mortga~ee 
can establish additional loss as a result of the resumptwn 
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then a claim for compensation may be made in accordance with 
the provisions of section 63 of the PW Act. 

~ON31 
The provisions of the Land Acquisition Act relating to the 
Compensation of mortgagees should be based on those contained 
in the Public Works Act 1902 except that the Land Acquisition 
Act should require the serving of a copy of the notice of 
intention to resume and notice of resumption on all mortgagees 
whose interest has been regi stered by the Registrar of 
Titles. 
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PARr 7: PCWERS OF ENTRY AND TEMPORARY OCCUPATION 

7.1 

§_ntry 

7.2 

7.3 

7.5 

The PW Act empowers the entry onto land and the temporary 
occupation and use of land. These powers are (with the 
exception of Section 1 7 A PW Act which depends on gazettal of 
notice of intention to resume) often, but not necessarily, 
preliminary to the exercise of the power of resumption. They 
are essential powers, and the Committee recognises the · 
necessity of including similar powers in the proposed Land 
Acquisition Act. However, the Committee also believes that 
the powers of entry and temporary occupation must be set out 
clearly, with due regard. to the rights of private landowners. 

Three provisions in the PW Act empower entry on to private 
land• Sections 82 and 17 deal only with entry, whereas section 
112A deals expressly with both entry and temporary occupation. 
[ See also sections 13 and 99 J. Section 112 deals with 
temporary occupation of land, although the power to 
temporarily occupy naturally carries with it the right of 
entry. Sections 112 and 112A will be dealt with at paras 7 • 6 
to 7 .13 below. 

The :Minister for Works, the Minister for Land and any local 
authority or authorised person may enter on to land for the 
purpose of conducting a survey. [ See section 82 (1) PW Act• J 
Where practicable , 48 hours notice must be given to the owner 
or occupier of the land before any entry is effected• [ See 
section 82(2) PW Act.) 

Once a notice of intention to resume has been gazetted, the 
minister may authorise a person to enter land at any 
reasonable time for the purpose of inspecting the land or 
assessing compensation. [ See section 1 7 A PW Act. J 

The Committee believes that no right of entry should exist 
without a general obligation to provide prior notice except in 
cases ofgenuine emergency. Section 82 of the PW Act makes 
provisions for 48 hours prior notice, where practicable; there 
is no requirement for prior notice under section 17 A. 

~ON32 
One general power of entry should be included in the Land 
Acquisition Act to replace those powers provided in sections 
17 A and 82 of the Public Works Act 1902. That power of entry 

,should be subject to the following conditions: 

(a) the owner and occupier must be given seven days prior 
written notice before entry may be effected, unless the 
minister certifies that such notice is unreasonable in 
all the circumstances ; 



61 

(b) those persons effecting the entry must be required to 
minimise any damage to the land entered and to leave the 
land as soon as is reasonably possible, in as nearly as 
possible the same condition as when entered; and 

(c) the owner(s) and occupier(s) of the land must be entitled 
to compensation for any loss or damage resulting from the 
entry. 

Temporary Occupation 

7. 6 The Minister for Works and any person authorised by the 
minister, may enter and occupy land to carry out steps 
preliminary or ancillary to the provision of a public work, or 
to carry out the provision of the public work, in the same 
manner as if the land had in fact been resumed. [ See section 
112A ( 1) PW Act]. Where it is practicable, at least seven 
days written notice must be given of the proposed occupation 
and the notice must include a description of the land to be 
entered upon, the proposed use of the land and the anticipated 
length of occupation. [See section 112A (2) PW Act.] 

7. 7 As soon as practicable after land is occupied under section 
112A, the minister must decide whether to resume any of the 
land. If resumption is decided upon then the relevant notices 
of resumption must be issued in accordance with section 17 of 
the PW Act. The date of resumption will be the date of entry 
onto the land. [See section 112A(3) PW Act]. 

7. 8 The Minister for Works may temporarily occupy and use any land 
for the purpose of constructing or repairing a public work. 
In particular, the minister may authorise : 

(a) the taking or depositing of stone, gravel earth etc. from 
or on the land; 

(b) the construction and use of temporary roads on the land; 

( c) the manufacture on the land of bricks or other materials; 
and 

(d) the erection of temporary workshops or other buildings 
on the land. 

[ See section 112 (1 ) PW Act. ] 

7. 9 Before land may be occupied under section 112, the owner or 
occupier must be given at least seven days notice in writing• 
The notice must set out the proposed use of the land and the 
proposed occupation period. [See section 112(2) PW Act.] 
Where land which has been entered and occupied under 
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section 112 is to be resumed, the notice of resumption may 
specify the date of entry as the date of resumption. [ See 
section 112(3) PW Act.] 

The owner of any land occupied under either sections 112 or 
112A may at any time during the occupation submit a claim to 
the Minister for Works for compensation. If the land is 
resumed, compensation will be payable in accordance with the 
principles set out in section 63 of the PW Act. If the land 
is not resumed, compensation for all damage resulting from the 
temporary occupation is also payable in accordance with the 
principles set out in section 63. The compensation payable as 
a result of a temporary occupation may not exceed the 
compensation which would have been payable had the land been 
resumed. [See section 113(2) PW Act.] 

[ No compensation is payable where the temporary occupation was 
in accordance with any statutory or other right or authority 
except as provided for in that right or authority - see 
section 113(2) PW Act.] 

Unlike several other Australian jurisdictions, there is no 
restriction in the PW Act of the type of land which may be 
temporarily occupied. For example, section 28( 5) of the South 
Australian Land Acquisition Act 1969 provides that the only 
land which may be occupied under the equivalent to section 112 
of the PW Act is land which is: 

"(a) within five hundred metres of the boundaries of land 
acquired under this Act; 

(b) is not a garden, orchard or plantation attached or 
belonging to a house, or a park, planted walk, avenue or 
ground ornamentally planted; and 

(c) is not within five hundred metres of a dwellinghouse on 
that land." 

The Committee believes that there is considerable merit in 
restricting t he powers of temporary occupation presently 
provided by section 112 of the PW Act. It appears to !he 
Committee that the intention of a provision such as section 
112 is to allow for the temporary occupation of vacant, un~sed 
land adjacent to a public work site as a cost saving exercise· 
It is, for example, obviously much less expensive. to b~ able 
to obtain land fill or to dump excess soil on a site adJacent 
to a public work than to use more distant facilities. However, 
at present the power is not limited to the temporary 
occupation of vacant, unused land. In practice, the use of 
section 112 might be so limited but that limit~tion_ should, in 
the Committee's view be reflected in the legislation. , 
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~JON 33 
A power of temporary occupation along the lines of section 
112 of the Public Works Act 1902 should be included in the 
proposed Land Acquisition Act, with two modifications: 

(a) the prior notice of occupation should be required to be 
served on the occupier and owner (not the occupier or 
owner); and 

(b) the power to occupy land should be limited to certain 
land along the lines of section 28(5) of the South 
Australian Land Acquisition Act 1969. 

7 .13 The Committee believes that there is insufficient 
justification for a provis10n similar to section 112A of the 
PW Act to be included in the proposed Land Acquisition Act. 
Such a provision would enable the circumve nting of general 
resumption procedures which this Commitee has dealt with in 
Part 3 of this report. The Committee has already made 
recommendations allowing for an emergency procedure for the 
resumption of kind and section 112A could not be justified on 
this basis. The Committee has confirmed the need for a power 
to conduct preliminary surveys before resumption. If a public 
work requires extensive preliminary work, then the Committee 
believes the land should be acquired fir st , not afterwards. 

~ON 34 
No provision equivalent to section 112A of the Public Works 
Act 1902 should be included tn the proposed Land Acquisition 
Act. 
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f__ARr 8: VOLUNTARY ACQUISITIOO OF LAND 

8.1 

8.2 

8.3 

8.5 

It was made clear in the Introduction that the Committee is 
concerned in this report with the compulsory acquisition of 
land by government agencies as distinct from the voluntary 
acquisition of land. However, the Committee feels compelled 
to make certain comments and recommendations with regard to 
voluntary acquisition procedures. 

Voluntary acquisition of land by government agencies can 
~eally be placed into two distinct categories. Firstly, there 
18 an acq uisition by a government agency which has no power to 
resume the land should negotiations fail. Under the present 
system it is of course open to conclude that any government 
agency which requires land for a public purpose has the 
ultimate right of resumption under the PW Act. The proposed 
L~nd Acquisition Act recomended by this report would do away 
wit_h this general right of resumption and would make it clear 
which agencies could, and which could not, resume land. Where 
an agency has no power to resume land the negotiations to 
purchase land can be fairly regarded as equivalent to any 
normal, voluntary acquisition of land. The fact that one of 
~he parties to the negotiation is a government agency becomes 
Irrelevant. A similar situation does not exist where the 
parties are aware that, should the negotiations fail, the 
government agency may r esort to resumption of the land. 

When a 'voluntary' acquisition is negotiated in the face of a 
threat (however veiled ) of resumption, the Committee believes 
that some doubts must exist as to the voluntary nature of the 
acquisition. The Committee does not wish to put an end to the 
voluntary acquisition of land. Acquisition by negotiation is 
clearly preferable to resumption in terms of cost, time, and 
emotional wear and tear, no matter how civilized the 
resumption procedure may be. The Committee believes that the 
right to voluntarily acquire land should be continued and 
recognised by the proposed Land Acquisition Act so that any 
agency with power to resume land under that Act would also be 
empowered to acquire land voluntarily. 

The right to voluntarily acquire land for public works is 
recognised in the enabling statutes of various gove_rnme:1t 
agencies and in section 26 of the PW Act, which provides m 
sub-section ( 1) as follows 

"(1) The Minister or local authority may enter into agreement 
to take the estate and interest of any person in any land 
required for public works without complying with the 
provisions aforesaid" 

The Committee believes that where the possibility of 
resumption exists, the person ~ith whom acquisition is _b~i~g 
negotiated should be notified that resumption is a possibility 
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and be informed of his/her rights should resumption take 
place, so that the negotiations are not adversely affected by 
an uninformed fear as to the consequences of resumption. Such 
notice would also assist persons in negotiating a voluntary 
sale by helping to ensure that they do not unknowingly agree 
to sell for less than they could reasonably be expected to 
receive if the land were resumed. 

~ION 35 
In relation to the voluntary acquisition of land by government 
agencies: 

(a) where appropriate, government agencies which are not 
empowered to resume land under the Land Acquisition Act 
should continue to be empowered to acquire land by 
negotiation; 

(b) where a government agency is empowered to resume land 
under the Land Acquisition Act it should also be 
empowered to acquire land voluntarily but it should not 
be able to enter negotiations for the voluntary 
acquisition of land without serving on the landowner a 
'notice to landowners', which would contain the same 
information as the 'notice of intention to resume' 
recommended by the Committee; and 

(c) the only exemption to the requirement to serve a 'notice 
to landowners' should be where the land proposed to be 
acquired is being publicly offered for sale. In such a 
case, even where an ultimate right of resumption exists, 
the agency should be free to acquire the property at the 
market price . 
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APPENDIXl 

LIST OF SUBMISSIONS TO THE CQ\1MITIEE 

The following persons and organisations lodged written submissions 
with the Committee : 

1. Atkinson, P M 
2. Australian Institute of Valuers (W A) 
3. Buise, F V 
4. Churches of Christ in W A 
5. City of Belmont 
6. Conservation Council WA 
7. Coroneos, H 
8. Cutting, R A - Rural Land Holders' Association 
9 • Dallimore, J W 
10 • David Barnao & Co 
11. Drake, D J 
12 • Duffy , A L P & S 
13. Flynn, M 
14 • Forward, H L & B A 
15. Gilchrist, J W 
16 • G W Franklin & Associates 
1 7. Hamersley, J W 
18. Hicks, A R & H J 
1 9 • Leigh ton, R W 
20. Mantovani Holdings Pty Ltd 
21 • Marsh , K M 
22. M Dutry & Co Pty Ltd 
2 3. Metropolitan Water Authority 
2 4 • Morris , G J 
2 5. Murray Neal & Associates 
26. Pavicic, D 
27. Ptolomey, R W 
28. Rainone, R 
2 9. Roberts, Dr F J 
3 0. Scharenguival, E L 
31. Smith, WA 
32. Treen F J 
33. Trembath,JF&JA 
34. Uren, AC 
3 5 • Warwick, G 
3 6 • Weeks, R H 
37. Wilmot, F R H 
3 8 • Wilson, M A P 
3 9 • Wilson , T G 
4 0 • Wood , E F & R 
41. Wreford, W J 
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1. 

2 • 

3 • 

4 • 

5. 

6 • 

7 • 

8 • 

9 • 

10. 

11. 

'The Basis for Compensation on Expropriation' - Ontario Law 
Reform Commission 1967. 

'People and Planning' - U K Committee on Public Participation 
in Planning 1969 HMSO. 

'Expropriation' - Law Reform Commission of British Columbia 
Project No 5 1971. 

'Development and Compensation - Putting People First' - U K 
Secretary of State for the Environment Cmnd 5124 1972 HMSO 

... ..... 

'New Roads in Towns' - U K Urban Motorways Committee 1972 HMS 0 

'Land Acquisitio n Procedures by Government Authorities' - NSW 
Interdepartmental Committee January 1978. 

'Land Acquisition and Compensation' - Australian Law Reform 
Commission ALRC 14 1980. 

'Working Paper on the Judicial Review of Administrative 
Decisions' - Western Australian Law Reform Commission Project 
26 Pt II June 1981. 

D J Collins - Urban Land Development Review (WA) Second 
Interim Report 1982. 

'Land Acquisition and Compensation' (Vic) - Stuart Morris 
January 1983. 

Committee of Inquiry into Statutory Planning in Western 
Australia Final Report December 1984. 


