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A. INTRODUCTION

1. On Wednesday, November 6 1991, the Attorney General, the Hon J Berinson
moved, subject to amendment -

"That -

(1) A Select Committee for four members, any two of whom shall constitute
a quorum, be appointed to enquire into and report on limitation of
professional and other occupational liability, and more particularly -

(a) the number and quantum of civil claims against members of
professional and occupational groups in Western Australia;

(b) the extent to which the existing mandatory and voluntary
professional indemnity insurance coverage of members of the
professions and other occupational groups is adequate to protect
the interests of their clients;

(c) the availability and cost of professional/occupational indemnity
insurance;

(d) whether there should be a system of limitation on liability of
members of professional and/or occupational groups linked to
anyone or more of -

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

maintenance of mandatory minimum capital
reserves;

compulsory mandatory minimum professional
indemnity insurance cover;

the fee charged for the work done;

the cost of the project;

the existence of a representative self-regulatory
professional or occupational body which imposes
adequate controls on entry to membership,
training and professional development, ethical
standards, risk management, and internal dispute
resolution and disciplinary procedures;

greater Government regulation

any other relevant factor; and
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(e) an examination of the desirability of the New South Wales
Occupational Liability Bill as a legislative model for the
enactment of limits on the civil liability of professional and other
occupational groups.

(2) The Committee have power to send for persons, papers and records.

(3) The Committee have the power to move from place to place.

(4) The proceedings of the Committee during the hearing of evidence be
open to accredited representatives of the news media and the public.

(5) The Committee report not later than May 15 1992.

2. In moving to establish the Committee, the Attorney stated that the purpose was
to -

"encourage consideration of the possibility of establishing
limits to the civil liability of professionals and other
occupational groups, and of the means by which limited liability
could be achieved while still maintaining a proper level of
protection for the public."

3. The Attorney told the House that -

"The issue of professional and occupational liability has been on
the agenda of the Standing Committee of Attorneys General for some
years. Although there has been no formal resolutions, it is fair
to say that all jurisdictions support limited liability in principle,
and also recognise that this should preferably be the subject of
uniform legislation throughout Australia. Unfortunately, there has
been very little progress on this matter despite increasing indications
of the need for it."

4. The Attorney has indicated that the establishment of this Committee was to ensure
the passage of legislation dealing with professional indemnity insurance through
the Western Australian Parliament in 1992, using the New South Wales legislation
as a model.

5. On November 13 1991 the Legislative Council established the Committee and on
November 27 1991 the Hons J M Brown, Fred McKenzie, Peter Foss and Max
Evans were appointed to be members of the Committee.

6. On Friday, February 28 1992 the Hon J M Brown retired from the Committee. The
Committee expresses its thanks to the Honourable Member for his contribution to
the Committee. The Hon Mark Nevill was appointed to replace the Hon J M
Brown on Tuesday, March 17 1992.



3

B. INVESTIGATIONS

7. Advertisements calling for submissions were published in "The West Australian"
and "The Australian" on Wednesday, December 18 1991 and in "The Australian
Financial Review" on Friday, December 20 1991. To date, 8 submissions have
been received.

8. The Committee wrote to the individuals and organisations detailed in the Schedule
to this Report enclosing a copy of the terms of reference and seeking comment.

9. The Committee has been advised that major submissions are currently being
prepared by -

The Royal Australian College of Obstetricians and Gynaecologists

The Law Society of Western Australia

The Institute of Chartered Accountants in Australia

Australian Institute of Engineers (WA Division)

Association of Consulting Engineers

Association of Consulting Architects

Federal body of the Royal Australasian College of Surgeons

and it is anticipated that these submissions should be received by the Committee
by the end of May.

10. The following have given evidence to open meetings of the Committee -

Mr David Berry, State Manager (Adelaide Branch) and Director, Minet
Professional Services Ltd

Mr Robin Hume, State Manager - WA, Minet Professional Services Ltd

Mr John McNamara, Valuer, President of Western Australian Division of
Australian Institute of Valuers and Land Economists

Mr Robert Priest, Real Estate Agent, Land Valuer and Company Director

Mr Peter 'Hodge, Architect, Director - Hodge & Associates Pty Ltd

Mr Eric Bingley, Director, CCD Australia, Consulting Engineers

Mr Harry Lauren, Director, Smith Coffey Insurance Brokers Pty Ltd,
Insurers of Royal Australian Institute of Architects

Mr Peter Jennings, Deputy Executive Director, Australian Medical
Association
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Mr Peter Forbes, Executive Officer, Medical Defence Association of WA

Mr Neville Gibson, Insurance Broker, Chief Executive - Steeves Lumley
Ltd, Melbourne

Mr Joseph Interdonato, Insurance Broker, WA Manager, Steeves Lumley
Ltd

C. SUBMISSIONS

General Comments

11. Lord Hacking, in a House of Lords debate on Civil Liability and the Professions
on March 18 1987 stated -

"... Every system of law must set some bounds to the
consequences for which a wrongdoer must make reparation.
If the burden is too great it cannot and will not be met
the law will fall into disrepute and it will be a disservice
to those victims who might reasonably have expected
compensation. In any state of society it is ultimately a
question of policy to decide the limits of liability."

12. Lord Hacking continued later in his speech to say -

"Professional men and women also owe a duty to a wider
number of persons. Moreover, the projects in which
professionals are involved are often of immense value and
massive compared to their own wealth. All this militates
against the professional and the society he seeks to serve.
It does so because of the increased cost of those services
arising, for example, out of the heavy insurance premiums.
It militates against society because there is a temptation
for the professional to drop the level of his responsibility.
Instead of giving clear and forthright advice to his clients
he feels it necessary to give defensive advice and conduct
his professional practice defensively ... "

13. The Committee has heard evidence which does much to substantiate these
comments by Lord Hacking.
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14. Mr McNamara of the Australian Institute of Valuers told the Committee that
increasingly the request was being made to view the professional indemnity
insurance policy. He said -

"I have spoken to one or two other professionals, such as
solicitors and barristers, and they all seem to concur with
that thought. This is something which is starting to run through
the whole professional image of Australia, and that worries me.
Rather than looking to the person, his qualifications and his
experience to carry out a particular job, people are looking more
towards whether they can sue him if something goes wrong, and that
is an indictment on the people of this country."

15. It is interesting to note that Michael Gill in his article "Professional Liability and
Protection for Lawyers", Australian Law Journal, September, 1987 claims that
Australia is seen by international liability insurers and reinsurers as the second
most litigious country in the world and that it is a consequence of this attitude that
has seen most professions in Australia prioritise the growing risk of professional
liability and the related insurance matters.

16. The submission received from the Royal Australian Institute of Architects claims
that due to the unlimited time, amount and range of people for which and to whom
a professional is liable, professional indemnity insurance has become -

"..• increasingly costly, and, even more seriously, increasingly
difficult to obtain on a scale commensurate with the increasing
liability. The longer term effect will be to discourage at least
the more skilled and enterprising from providing -services which
the public requires, thus encouraging mediocrity and inhibiting
innovation. Without innovation there can be no progress."

17. The Committee wishes to note at this point that this legislation is not designed
merely to protect the professional. The laws concerning liability and negligence
have developed over the years with the ad hoc intention of protecting the
consumer. In reality, what has occurred is that professionals have and are
continuing to face serious and increasing problems in the area of professional
liability and negligence and corresponding problems with obtaining adequate
insurance.

18. The consumer has therefore been placed in a situation where the effective recovery
against professionals is already limited by a combination of a lack of or
insufficient insurance and insufficient assets to cover a claim. An increasing
number of claimants are therefore getting little or no compensation and often
enduring protracted and expensive legal proceedings.

19. This legislation is therefore designed to not only benefit the professions and
occupations who require professional indemnity insurance but also the community
as a whole who can then anticipate that claims can be met and settled to the
satisfaction of all parties concerned.
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Specific Issues - Terms of Reference

20, At this stage in the Committee's investigations, it has not been possible to ascertain
"the number and quantum of civil claims against members of professional and
occupational groups in Western AU'itralia. "

2L The submission from the Australian Veterinary Association Western Australian
Division indicates that there is very little data available from the insurance industry
on the extent of claims against veterinary surgeons in Western Australia. The
Association states that some of the reasons for this lack of data are -

(a) very few disputes/claims actually arise;

(b) relatively low monetary value placed on majority of domestic animals
treated;

(c) high cost of professional indemnity insurance premiums in relation to
value of animals treated, thus many veterinary practices do not have
professional indemnity insurance;

(d) high cost of legal fees and professional time involved in resolving
claims; and

(e) veterinary surgeons subject to considerable peer pressure to maintain
high standards.

22. The Committee has also been told that many organisations do not keep records
detailing the number and quantum of claims and other organisations that do have
not yet been able to correlate the statistics. However, the Committee is hopeful of
receiving this data very shortly.

23. Mr Lauren of Smith Coffey Insurance Brokers told the Committee that there were
a number of incidents concerning architects which have been reported and that -

" ... it is certainly on the increase. I cannot give the exact figure.
There is a significant increase because we encourage practitioners to
make a notification. It is on the increase, and that reflects the concern
among architects of invalidating their policies and the number of
potential claims out there in this economic climate."

24. Mr Lauren has offered to provide the Committee with details of the claim break
up in Western Australia.

25. The Committee has been told that Mr Frank Earl of Minet Professional Services in
New South Wales is currently preparing a comprehensive analysis of claims and
the Committee awaits this analysis with considerable interest.
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26. The Committee has been made aware that the essential problem in ascertaining the
data is the question of confidentiality and the sensitivity of the nature of the data.
Professionals who may have settled a claim do not wish to have their details
subjected to scrutiny, fearing misrepresentation of the true reason for the
settlement.

27. In the Discussion Paper Compensation and Professional Indemnity in Health Care,
A Review of Professional Indemnity Arrangements for Health Care Professionals
(liThe Tito Review") it states at p53, para.5.3 - 5.4 -

"In Australia only piecemeal information is available on claims. Since
July 1 1985, 32 claims have been brought against the Northern
Territory Department of Health and Community Services. In South
Australia 1062 claims have been brought in the last four years against
the South Australian Health Commission. These claims have been
estimated to be worth $9,438,940.

The review is aware of one Medical Defence Organisation against
which 127 claims were brought in 1989 and 1990. These claims
resulted in nearly $23 million being paid out by the organisation. In
Western Australia 26 claims were made against private doctors in
1990-91. n

28. Mr Peter Forbes of the Medical Defence Association of Western Australia told the
Committee that his Association and the Medical Defence Associations in Victoria,
Queensland and New South Wales are moving towards a uniform computerised
data base system which will analyse claims made, incident types and related
information as well as provide a facility for risk management programs. As he
indicated to the Committee -

"... data in Australia is vague and not uniform."

This situation was hindering the activities of the Tito enquiry.

29. The Committee may be better able to address this term of reference once it has
received the major submissions and sought further specifics from the relevant
insurers. However, as was stated in the Review at paragraph 3.46 -

"Little information is publicly available about the operation
and claims history of government self-insurance arrangements,
mutual defence organisations or private insurance arrangements.
Concern has been expressed about the ability to assess the
effectiveness of current arrangements in the absence of such
information. 11
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30. The Institute of Corporate Managers Secretaries and Administrators have told the
Committee that no evidence is on record as to any claims of a civil nature being
raised against Company Secretaries or Managers. However they do say that -

"... we believe that it is only a matter of time before such claims are
pursued particularly where the Directors have inadequate resources to
meet the claims being made."

31. The reference of the extent to which existing mandatory and voluntary profes,lional
indemnity imurance coverage of members of the proje'isions and other
occupational group£ is adequate to protect the interests of their clients is yet to be
fully examined by the Committee.

32. The Committee has been told that except for accountants, lawyers, stockbrokers
and settlement agents (REIWA), professional indemnity insurance is not
compulsory, although doctors and other professional groups do, by necessity, take
out professional indemnity insurance.

33. However, the Committee notes that even at this early stage of its investigations
there is a clear dichotomy between the professional indemnity insurance needs of
those dealing in the personal injury fields and those dealing with financial
transactions. It has become clear to the Committee that although for the former
suitable insurable limits are clear and available, for the latter there is not enough
insurance to cover all claims at the high end.

34. The Committee has been told that veterinary surgeons who intend to structure a
practice as an incorporated body are required to submit details of professional
indemnity insurance to the Veterinary Surgeons Board. Section 1l(4)(d) of the
Veterinary Surgeons Amendment Act 1984 states that -

"The Board shall not approve the application for registration of a
body corporate where the Board is of the opinion that the members
are not properly and adequately covered by professional indemnity
insurance, or capital or other security is not maintained, in amounts
thought by the Board to be sufficient to offer adequate protection to
the public, for acts or omission on the part of the members, the body
corporate or any employees giving rise to a claim for compensation or
damages."

There is no provision in the Act for the Board to review the maintenance and limit
of this cover, to ensure that premiums are being paid and that the level of cover is
appropriate for the type of practice being undertaken.

35. However, sole traders or those veterinarians in partnership are not required to take
out professional indemnity insurance. The Australian Veterinary Association has
informed the Committee that -

"A survey of approximately 20 Perth equine veterinarians revealed
that all have some form of professional indemnity insurance, and none
have any reports of claims. No clients have asked about the insurance
cover carried by the practice."
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36. The evidence given to the Committee by the Land Valuers was that although there
was no mandatory professional indemnity insurance scheme, failure to hold such
insurance was professional suicide. Mr McNamara told the Committee -

"I do not think a day goes by when I or some other valuer in town is
not asked to do a job, but he would not be employed as a valuer in
town unless he were adequately insured «< The Company I work for «.

would not be put on a panel in this day and age without being asked
about our background and experience, and it is for us to show the
inquiring party a copy of our insurance policy. They may not get the
full policy but they would certainly get all the relevant details - the
limit of the claim and so on - and make a decision on that From that
they decide whether to put us on the panel. That is without being
asked to do a particular job; it is just to get on the panel in the first
place."

31. Mr Berry from Minet Professional Services Ltd told the Committee where
professional indemnity insurance was not compulsory, it was nearly always peer
pressure that forced other professionals to take out insurance, adequate or
otherwise. Mr Berry said -

"on other professions, such as engineering and architecture for which
insurance is not compulsory to practice, probably take out insurance
because of the pressure brought on them by their clients and principals
... The principals who have only the architect or the engineer working
for them apply the pressure because they want to make sure that if
something did go wrong the architect or the engineer would not fall
over."

38. The evidence given to the Committee would seem to indicate that the question of
adequacy of cover in relation to the interests of clients is not open that can be
easily answered. Several witnesses to the Committee indicated that they were
regularly asked to advise on the correct level of insurance. Mr Berry summarised
the situation thus -

"There is a ridiculous situation where firms are asking insurance
brokers how much cover they should buy. We cannot give advice that
they need X amount because we are vulnerable to being accused of
giving bad professional advice ... They may ask what it will cost
them and one could give them a ball park figure. In response, they
will either fall over or say it is not worth the job to them."

39. The issue of adequacy of cover for the medical profession is an area which the
Committee is yet to consider in depth, although the Committee has been made
aware that there are real concerns that gaps in cover do exist. The Committee
anticipates that the submissions which are yet to be received from the Royal
Australian College of Obstetricians and Gynaecologists and the Royal Australasian
College of Surgeons will assist the Committee in this respect.
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40. In the Review the issue of coverage is discussed. In paragraphs 3.44 - 3.45 it is
stated -

"Because indemnity and insurance arrangements are not compulsory
concern has been expressed about the possibility that some health
care professionals and some health care institutions may not have
indemnity and insurance cover. This is particularly of concern for
individual professionals who are less likely to have the personal
resources to meet a claim and are more likely to be able to arrange
their affairs to ensure that assets are not vulnerable in any legal
proceedings. "

11For some health care professionals, it may be very difficult to
purchase cover. For example, the review has been informed that
insurance is very difficult to obtain for hornebirth midwives where
potential cost of claims is high and the number of practitioners among
whom to spread that risk is low. 11

41. The Committee has been told by the Medical Defence Association of Western
Australia that various external factors also contribute to the increase in the number
of claims and costs of settlements. These can be summarised as follows -

(a) an increasingly critical examination of the quality of medical care by
patients;

(b) judicial expansion of the areas for which compensation can be
awarded;

(c) advertising by solicitors of their willingness to pursue medical
negligence;

(d) advances in medical science can lead to a patient living without full
recovery - this is attributed to medical negligence and the cost of the
expensive medical care is reflected in the damages; and

(e) greater willingness to believe that the progress of a disease, rather than
the length of time to enable a cure, must be the doctor's fault and thus
a matter for monetary compensation.

42. The Committee is yet to examine the external factors which may influence the
number of claims and costs of settlements for other professions and occupations,
but it is reasonable to assume that a similar criteria of expectations would apply,
albeit defined somewhat differently.

43. In the submission of the Institute of Corporate Manager, Secretaries and
Administrators, Section 241 of the Corporations Law is quoted. This section
states, inter alia -



"(1) Any provisions whether contained in the articles or in a contract with
a company or otherwise, for exempting any officer or auditor of the
company from or indemnifying such an officer or auditor against, any
liability that by law would otherwise attach to the officer or auditor in
respect of any negligence, default, breach of duty or breach of trust of
which the officer or auditor may be guilty in relation to the company
is void ...

(2)

(3) Subsection (1) does not apply in relation to a contract of insurance,
other than a contract of insurance the premiums in respect of which
are paid by the company or by a related body corporate."

44. It is submitted by the Institute that the effect of this section together with the
position occupied by a Company Secretary means that there is no insurance cover
taken out for the Secretary as an officer. The Committee has been told that -

" ... Professional Indemnity Insurance is not usually taken out by
employees themselves who are not regarded as professionals in the
sense that term is used for doctors, lawyers or accountants, despite
the position they may occupy ... "

45. The Committee has been urged to consider the possibility of amending the law so
that corporate and other employers are required to take out professional indemnity
insurance for those employees as cover for negligent acts as distinct from
fraudulent acts.

46. The Company Directors Association of Australia will be considering their position
in relation to this legislation very shortly and the Committee looks forward its
comments.

D. CONCLUSION

47. Although the Committee has heard and read a number of suggestions dealing with
Items (c) - (e) of the Terms of Reference it has not yet been able to determine an
adequate response at this time as substantial input on these factors is required from
the major submissions yet to be received.

48. The Committee is concerned to see that adequate protection is provided and that
the questions of liability and compensation should not be left to chance.

49. It is clear that the issue of professional indemnity insurance is a complex one
which requires consultation and co-operation. Mr Peter Miller, in a paper given at
the International Federation of Consulting Engineers in 1983 said -



"What should we do? We need to address detailed issues with a better
understanding of the broader issues. That I think is the fundamental
thing we have to try and do. And in doing that I think we must
remember that engineers are good at talking to themselves but they
are not very good at talking to other people, and in that regard they
are no better or worse than any other group in the community all of
whom have similar problems. There is a constant failure, it seems to
me, to recognise the need to start any communication process by
stepping into the other person's shoes, finding out how he looks at
things, and then trying to discuss the matter in his terms and not ours.
If we did that we begin to lift our sights from the closed horizons of
short-term money considerations without totally ignoring them and
finally we might have much more courage in our own convictions "

50. This Committee has started the communication process. It looks forward to
continuing the process and reporting in the near future on the success of the
communications it has encouraged.
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