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EXTRACTS FROM THE MINUTES. 

TUESDAY, 25th SEPTEMBER, 1934. 

3. Privileges of the Hoiise and Exercise of Royal 
Prerogative-Select Committee to inquire into.-Hon. 
H. Seddon, by leave of the House, amended the 
motion of which he had given notice, and moved, 
That a Select Committee consisting of the Honour
ables J. J. Holmes, H. S. W. Parker, and the Mover, 
be appointed to inquire into the rights and privileges 
of this House as affected by the exercise of the Royal 
Prerogative; and that the Committee have power to, 
rall for persons, papers, and records; and the Com
mittee to report on Tuesday, 9th October. 

Question-put and passed. 

\VEDNESDA Y, 10th OCTOBER, 1934. 

4. E,x;ten:,ion of Time for Report of Select Com
niittee.-On the motion of Hon. H. Seddon, the time 
for bringing up the report of the Select Committee 
on Privilege and the Royal Prerogative was extended 
to Wednesday, 24th October. 

WEDNESDAY, 24th OCTOBER, 1934. 

4. Extension of Time for Report of Select Com
mittee.-On the motion of Hon. H. Seddon, the time 
for bringing up the report of the Select Committee 
on Privilege and the Royal Prerogative was extended 
to Tuesday, 6th November. 

TUESDAY, 6th NOVEMBER, 1934. 
3. Extension of Time for Report of Select Com

mittee.-On the motion of Hon. H. Seddon, the time 
for bringing up the report of the Select Committee 
on Privilege and the Royal Prerogative was extended 
to Tuesday, 20th November. 

TUESDAY, 20th NOVE_MBER, 1934. 

3. Extension of Time for Report of Select Com
mitee.-On the motion of Hon. H. Seddon, the time 
for bringing up the Report of the Select Committee 
on Privilege and the Royal Prerogative was extended 
to Tuesday, 27th November. 

TUESDAY, 27th NOVEMBER, 1934. 

4. Report of Select Committee on Privilege and 
Royal Prerogative.-Hon. H. Seddon brought up the 
report of the ,Select Committee appointed to inquire 
into the rights and privileges of the House as 
affected by the exercise of the Royal Prerogative, 
and moved, That the report be received and read, 

Question-put and passed. 

Report received and read. 

Ordered-That the report, with the documents 
accompanying it, and the evidence taken by the Com
mittee, be printed. 



REPORT. 

By resolution of the Honse, a Committee con
sisting of the Honourables J. J. Holmes, H. S. W. 
Parker, and H. Seddon were appointed to inquire 
into the .rights and privileges of this House as 
affected by the exercise of the Royal Prerogative, 
and your Committee herewith submit their report:-

Eight sittings were held and the late Solicitor 
General (Mr. Sayer, K.C.) gave evidence. 

Attached to the report are copies of:-

1. The Magistrate's notes of evidence and find
ings in the ease of Hughes versus Gray; 
also his remarks on the request that the 
defendant Gray should be treated as a first 
offender; 

2. The letter of the Hon. K H. Gray's solici
tors; 

3. The appeal presented therewith to the Gover
nor in Council; 

4. The Ministerial Minute and Executive Council 
decision. 

TIie Royal Prerogative of Pm·clon. 

The Royal Prerogative of Pardon is exercised by 
the Governor unclier the powers d&egated to him 
under Paragraph 10 of the Letters Patent from the 
Crown. 

These powers are confined to offences of a public 
nature, where the Crown is prosecutor, and has som, 
vested interest either in fact or implication; where 
any right or benefit is vested in a subject by statute, 
or otherwise, the Crown by a pardon cannot affect 
it or take it away, but in all offences, prima facie, 
the Crown is prosecutor. 

With regard to the effect of a pardon, the position 
is as set out in the answer to Question 85 :-"To 
clear the person from all infamy and the conse
quences of the offence for which it is granted." 

'iVhatever, therefore, may be thought about the 
propriety or expediency of exercising the Royal Pre
rogative in this or any other case, or what circum
stances led to such exercise, or even though the 
pardon be based on false premises, the result is that. 
the person is absolved from all infamy so that Ser
tion 184 of the Electoral Act has no application, anr\ 
the pardoned member is not prohibited from sitting 
in this ITouse. 

The granting of the pardon for an offence does 
not interfere with the rights and privileges of Par
liament set out hereunder. Parliament may un -
doubtedly question the propriety or expediency of 
the exercise of the Royal Prerogative, and would br 
quite within its rights in doing so where such pardon 
interfered in fact with its rig·hts and pri,-ileg·es. 

The responsibility for the granting of the pardon 
rnsts on the Minister on whose advice the Governor 
acts. 

The Rights and P1·ivileges of Parliament. 

The rights and privileg·es of Parliament are set out 
in Section 1 of the Parliamentary Privileges Act, 
being those possessed by the Commons House of 
Parliament. 

The powers and privileges are specifically set out 
in Quick & Garran's Annotated Constitution of the 
Australian Commonwealth (p. 501) as follows:-

'·137. Powern, Privileges, and Immunities. 

Puwero and Privileges.-The following are among 
the p1ineipal powers and privileges of each House, 
and of the members of each House, of the Imperial 
r'arliament as now known to the Law:-

1. The power to order the attendance at the Bar 
of the House of persons whose conduct has been 
brought before the House as a matter of privilege. 

2. The power to order the arrest and imprison
ment of persons guilty of contempt and breach of 
privilege. 

3. The power to arrest for breach of privilege by 
the 1Yan ant of the Speaker. 

4. 'rhp power to issue such a warrant for arrest 
and imprisonment for contempt and breach of privi
lege, without showing any particular grounds or 
rauses thereof. 

15. The power to regulate its proceedings by stand
ing rules and orders having the force of law. 

(i_ The power to suspend disorderly members. 

7. The power to expel members guilty of dis
graceful and infamous conduct. 

S. The rig·ht of free speech in Parliament without 
liability to action or impeachment for anything 
spoken therein; established by the 9th article of the 
Dill of Rights. 

9. 'fhe right of each House as a body to freedom 
of access to the sovereign for the purpose of pre
s:mting anc1 defending its laws." 

As will be seen from the a hove, ,should the House 
<leem fit to resolve that a member has been guilty 
n c <1ishononrahle or infamous conduct it may expel 
snch member although a pardon has been granted. 

'rhe House has the right and power under privilege 
to expel a member, but this action would not prevent 
such member from seeking re-election; it would, how
p1·er, nllow hi;; elector;; to express their opinion on 
l1is conduct. 

H. SEDDON, 
Chairman. 



REPORT OF EVIDENCE. 

WEDNESDAY, 14th NOVEMBER, 1934. 

Present : 
Hon. H. Seddon, M.L.C. (Chairman). 

Hon .. J. J. Holmes, M.L.C. I Hon. H. S. vV. Parker, M.L.C. 

WILLIAM FREDERIC SAYER, K.C., formerly Solicitor General, examined: 

1. B,Y the CHAIRMAN: Would you like to make a 
general statement with reference to the subject of this 
Select Committee's inquiry'?--A pardon for an offence, 
whether a crime or a misderneanour, is the prerogative 
of the C1·own. That prerogative has be-en delegated to 
the colonial Governors. I (lo not think it is a matter 
in which Parliament is concen1ccl--eithcr the Legisla
tive Council or the Legislative Assembly. 

2. But are there not conditions governing the exer
cise of that prerogative?-I think it is an absolute 
pow-er. The onl~- condition would be if some private 
interest is concerned. The only qualification that l am 
aware of may be stated from Volume 6 of H:alsbury, 
the new edition, at page 477-

The Crown enjoys the exclusive and inseparable 
right of grnnting panlons, and this privilege can
not be claimed b.1· any other person, either by grant 
or by prescription, though it is usually delegated to 
colonial Go\·erno1·s; and the right of pardon is con
fined to offences of a public nature. 

In all offonces of a public nature, prinia facie the Crown 
is prosecutor and has some vested interest, in fact OT by 
implication, as for instance the interest of having the 
laws observed. But there is this qualification, that 
where any right 01· benefit is vested i.n a subje0t by 
statute or otherwise, the Crown cannot by a panlon take 
away such right. That is the only qualification. When 
it is said that the right of pardon is c,onfuied to· offences 
of a public naturn, 1Vhere tlm Crovrn is prosecutor, I 
would like to rnfer to Volume 9 of Halsbury, page 10, 
which deals with criminal law and procedure, where it i, 
stated in Note D-

Any private perso,1, in the absence of statutory 
provision to the contrary, can commence a criminal 
prosecution, but the prosecution is always at the 
suit of the Crown. 

Anyone can lay the infonnation, and that person can 
carry on the proceedings; but if it is for a criminal 
offence of a pnblic nature the prosecution is at the suit 
of the Crown, and should the accused be committed for 
trial for an indictable offence, the Crown files the in
formation. Anyone can take such proceedings, but it 
is rather a mistake to say that he is the prosecutor. The 
Crown is the prosecutor. He is the informant. A par
don is the prerogative of the Crown, ancl of the Crown 
alone. The Crown enjoys the exclusive prerogative. 

3. Ha.ve there not been cases in which that preroga
tive has been challenged by Parliament or by a Honse 
of Parliament1-I neYer heard of a case. 

4. Have there not been such cases in Great Britain, 
in the House of Commons ~-There may ha.ve been, but 
I have not come a.cross the cases. There might be a 
challenge, of co1use. The exercise of the prerogat,ive 
might be raised and questioned by Pal'liament as to the. 
expediency and the propriety of it. The exercise of 
the prerogative of pardon would be on the advice of 
Ministers and either Honse of Parliament might chal
lenge it. 

5. By Hon. H. S. W. PARKER: I think the ChaiT
man means, has it been successfully c.hallengecl !-I haYe 
never heanl of its being sucessfully challenged. 

6. In a House of Parliament, of course, one can 
challenge anythingf-Of comse. I have neveT known 
of the exercise of the prerogative of pardon being su0-
cessfully challenged. 

7. By the CHAIRMAN: Would you say that the 
prerogative conld be exercised quite apart from any 

limitations laid clown bv the law!-I do not know of 
am· limitation other than that I have referre,1 to. f 
think it is an absolute and exclusive right; that is, the 
pardon. 1 wish to sa:v, if I may, that in the case of an 
indictable offence, a crime, or a misclemeanour which is 
indictable ancl comes before a jury, if there is a convic
tion, unless it is set aside on appeal, it i~ only b:,- exer
cise of the prerogative that the man can be so~ free. 
Ent in the c,1se of what is tennecl a simple offence-
offences punishable on summary conviction before jus
tices of the peace-there is no need for the eo:ercise of 
the prerogatiYe, iJec:rnse that is provided for by the 
,Justices Act. Under that Act, in the case ofJ a simple 
offence, any fine or pena1ty may be remitted by the 
Governor-in-Council, not from any delegated prerogative 
of the Crown, but unrler the authority of that Ar.~ itself, 
1 lie Justices Act. 

8. Will you reacl the relative section of the Justices 
Act ?-Yes. Sect.ion 170 of the Justices Act rea(ls-

The G0Yerno1· may remit the whole or a11y part 
of any fine, penalty, foTfeiture, or cos".-; impose'! 
b.v a con vie ti on, whether any part thereof is pay
able to any person other than His Majesty or not-

'I'hat is where the lm,· stood prior to the .Tustic•es Act of 
1902. An earlier statute that dealt with the remisscion 
of penalties ga.-ve the Governor power to remit any fine 
01· penalty. vVhen the latCY Justices Act was drafte,l 
I had before me the Queensland Act that had been pre
pared by a very eminent lawyer, Sir .James Cockle, who 
was the late Chief Justice of Queensland. That sec,tion 
went beyond the remission of the penalty because it en
acted--

-and upon such remission, the conviction shall 
cease to have effect either wholly or partially as the 
case may be. 

If the fine" was only partly remitted, the conviction 
would continue to have some effect. The l'Jlmission 
would merely mean the extension of some leni•ency. On 
the other hand, if the fine or penalty were wholly re
mitted, then the con vie tion would cease to have any 
effect whatever. 

9. That is, with regard to what was remitted~-No. 
'l'he conviction woukl cease to have any effect. 

10. Are not thos•e words '' the conviction shall cease 
t,o have effect'' relevant to the earlier part of the sec
tion i-1 do not think so. I will give you an illustra
tion. Suppose a man was charged with the offence of 
reckless clnving of a 1110,tor ca1· and he was fined, and dis
qnalified from holding a licens•e for two years. That 
disqualification would be a consequence of the, convic
tion; but might not be affected merely bJ the remission 
of the fine. On an appeal and the conviction being ~t 
aside it would haYe no effect whatever. But suppose the 
fine was remittecl. What about the disqualification~ 
Under S•ection 170 of the Justices Act of this State the 
Governor may remit the fine, and in snch case it is en
acted that the conviction shall cease to have any effect. 
1'herefore it cannot be said that if the fine were -re
mitted and the conviction ceased to have effect, the ac
cused person would still be disqualified from driving a 
motor car for two years. If the person were pardoned, 
as he might be under the R/Jyal prerogative, there would 
be no question whatever that the conviction would have 
no effect at all. If he were pardoned, the conviction 
would be completely erased and the disqualification would 
be at an encl. If the fine were remitted under the pro• 



vision of the J ustic-es Act the conviction would cense 
to have anv effect, and therefore the clisqualificatioP 
regarding the holding of a license for two years would 
cease to hitve effect. 

11. T see no refercnce to the word '' c1isqualifica
tion'' in the section ?-No, hut the disqualification wouM 
be an effect of the conviction. 

12. Ts there any difference between a disqualifica
tion ancl a penalt.v?-In a s•ense a disqualification is not 
a penalty. Under the Traffic Act it is provided that a 
person convicted of reckless driving shall be liable to a 
penaltv of £20 and for a second offence to a fine of £50, 
and the justices may disqualify him from holding a 
driver's license for any period they think fit. Then 
Section 170 of the Justices Act gives the Governor 
power to remit any fine, penalty, forfeiture or costs. 
Disqualification is not a fine or a penalty,. a,nd it is 
hardly a matter of forfeiture. The disqualification I 
have referred to is the result of the conviction and i:: 
based on the conviction. It takes effect in consequence 
of the conviction. If the fine or penalty is remitter1 
wholly then the conviction shall cease to have anv 
effect, and therefore it cannot have the effect of dis
qualifying the defendant from holding a license. 

13. Does not the section refer to any fine or penalty 
imposer] hy a conviction 1-Yes. 

14. In sucl1 circumstances does not the remission 
refer to the fine or penalty so remitted1-No. The sec
tion says that the conviction sha11 cease to have effect 
wholl0'. If the remission were granted it would be im
possible to hold that the conviction would have the effect 
of disqualifying the clefendant from holding a license. 
If there were an a.ppeal and the conviction was set 
aside, that df:'cision would remove the disqualification. 
If the fine is wholly remitted and in consequence tl10 
conviction ceases to have effect, ;i·ou cannot say that th,· 
defendant is disqualified for two years from holding a 
license. 

15. The disrtualification you refer to was imposed hy 
the magistrate f--Y es. 

16. In these circumstances the fine and the penal+;i· 
are imposed hy the conviction 1--By anrl as a conse
quence of tlie conviction. 

17. Very well. The Governor may remit the whok 
of anv fine imnosed by the conviction. Can he remove 
anything else~.:_By bis remitting the fine OT 'penalty 
wl10110,, the conviction ceases to have effect anc1 there
fore it cannot have the effect of disqualifying the man. 
A pardon wipes ont the conviction to all intents and 
purpose's. But I think in a case of a simple offence 
under the Justices Act there is no need to exercise the 
Royal pr0rogntive, because the Legislature has given 
the Governor power to remit the fine, whereas the Roynl 
nrerog-ative can onlv he hy deleg-ation hv the King. Tlw 
legislation as regaTrl_s simple offences savs the Governor 
may remit the fine 01· penalty and if the penaltv is 
wholly remitted the conviction shall cease to have effecL 
Ro T · should have thought that in this eRse a mei·e re
mission under that section would have been sufficient. But 
we are not concerned with that now, because the Gov
ern01·, by exercising the prerogative c1elegated to him. 
has granted a parr1on anr1 therefore has clone what he 
might Jrnve effected under the Justiees Act, and perhaps 
more. I think in the e.ase of a simple offence the re
mission of the penalty would have had all the effect of 
a pardon as regards anv di.sq1rnlification that might have 
followed from the conviction. Under the Traffic Act 
th0 disqualification is as to a man holding a license in 
the fntnre. Hnder the Eledoral Act there is a dis
qua-lifica.tion, if a person is convicted of pnbfoihlng 
during an election matter defamatory of a cm1didate. 
That is a simple offence under the Justices Act. It is 
not an indietahle offence but punishable on summary 
_iurisdietion. Um1er the Electoral Act any person pub
lishing defamatory matt81' can be prosecuted for th,it 
offence, and if he is convicted oJ' that offence he is lfo,
qualified for two years from heing elected as a memlJer 
of Parliament. 

18. That is imposed by the Act, not by the m;gis~ 
trate~-That is so. The conviction carries with it a 
disqualification and that disqualifieation is an effect of 
the conviction. 

19. By Hon. J. J. HOLMES: The magistrate re
ferred to it as a serious offencef-It is technically 
termed a simple offence. It is simple because it is pun
ishable on summary conviction. Under the E~ectoral 
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Act a person convicted of such offence is disqualified 
from being elected a member of Parliament within two 
yNtrs an,l, if alread:' a member, he is disqualified fro111 
sitting for two years. If the penalty for that offenee, 
the fine, is wholly remitted, the conviction ceases to have 
the effect cif rendering that man incapable of being a 
candicfate for Parliament for two years. I should say 
that if the com:iction ceases to have any effect, it ceases 
to have the C'ffect of rlisqnalifying. 

20. By the CHAIRMAN: Do you contend that 3 

disqualification which is consequent on a convietion is on 
the same fooiin_g· ns a rlisqualifieation imposed by a 
rnagistrnte f--T think so, certainly. Under the Elec
toral Art a conyided person is disqualified from being 
a canr1idate for Parliament for two vears aiic1 unde1· 
the Traffic Act a person convicted may be disqualified, 
if the magistrate thinks fit, from holding a license for 
two yearn. In the one case it. is necessary that the 
magistrate s·houlc1 think fit to disqualify the offender, 
but in the other case the disqualification is a conse
(]nence of the conviction. In either case, if the convic
tion is set aside, or if the penalty is wholly remitted, the 
rlisqualification goos with it, because the disqualifica
tion depends on the conviction. 

21. I lrnd reR,1 it this way, that the conviction shall 
eease to ha.ye effect upon the remission of those penal
ties imposed h;ic the conviction ~-It does not say that 
the conviction shRll cease to have effect so far as it im
poses R fine mH1 shall cont\nne to have effect so far a, 
any c1isqua1ification is concerned. It ceases to hav,, 
effC'rt wholly. If the conviction ceases to have effect, 
how can ii<' s:1y that the person is barred from seekin~
to enter Parliament foT two yearso/ Tbe only thing th,1t 
stamfa in his wa_1· is the eonviction, and if the convic
tion ceases to have effect, that is the end of it,. I 
shonlrl hfln' thought that, in the case of summary con
Yictions hv justices it woulf1 not be neces1sary to exer
cise tlrn Ro0,al prerogative. However, in this case a par
r1on was grnnted, anc1 there cannot be the least douht 
that the effect of the parr1on was to Te,move an:' dis
nualincation. A similar qnestion arose in a case in 
England, Hay v. thr .Tustices of the Tower Division, 
T,onr1on, 1800. reported in 24 Q.B.D. Reports. A licensee 
holdinQ: a puhlicm1 's general license was convicted of a 
crime. ancl nncler the Licensing- Act, that was a di,
qualification for life from holr1ing a lieense. He not 
onlv inrtnrec1 the 71enalt:' for the crime, namely irn
prisonnw11t. h1t was r1isc(Ualifiec1 fOT life from holc1in:,
a license. The man receiver] a pardon under the Rovnl 
1weroQ·ative. ancl the comt helc1 that tlrn effect of t,he 
pardon was to remove the c1isrtunlification from holding
n license. That is nrerisely the case we aTe considering. 
The effect of tliP conviction wa.s to r1isqualify the pe1·
son. anrl T rlo not thi11k there can br the slightest doubt 
thnt. ;,0hen lie ·wns paw1onec1 fol' the offence, the pardon 
l'emoverl miy disqunlification that otherwise would have 
resulfril fr~m th~ co11viction, ancl he wRs in no wa" 
hR1Trd from seeking· 0lrrtion as a member or preclurlw1 
from sitti110- if alrear1y n rnemher. 
· 22. Bv -Hon. J. J. HOLMES: The conviction b:' 
thr magishRtP irnpose.d a penalty?-Yes. 

23. Anrl the -penaltv, whilr in force, c1isqualifiea th0 
pernon concerned ~-Yes, while the conviction stood. 

24. 'l'he peTson concenrnr1 lost his qualification tn 
sit?-'IV!ien !JP was convietec1 of undue influei1ce, the 
convict.ion canier1 with it a clisqualificRtion. He was in
cR-pable of being eleded as a member for two years anrl, 
if already a memher. he was incapable o,f sitting. 

25. How doc's a pernon first enter the House1 Do 
not tl1P electors return him under the Electoral Act?--
A member of the Legislative Council is e1ecter1. 

26. '\Vhen the penalty was imposed, the person wns 
dis~ualified from sitting in the House~-He was inca.p
n hle of being chosen or of sitting as a member. 

27. Disrt11alification from sitting was the penalty at
tached to the conviction 1-It was a consequence of the 
con vietion. 

28. He ceased to have the right to sit in the Honse 
while the conviction stood ?-Is it not better to take the 
wording of the Act, that any person convicted of undue 
influence shall for two years from the elate of conviction 
he inca.pable of being chosen or of sitting as a member 
of the Com1eil or the Assembly1 

29. The conviction having imposed the disqualifica
tion, who, other than the electors, could re-elect that 



person ,-rt is not a question of re-election. The Act 
says that on conviction he shall be incapable of being 
elected, and if already a member he shall be incapable 
of sitting. If the person were aJready a member and 
were incapable of sitting, the House mi_ght, after two 
months, proceed to declare the seat vacant because the 
member was incapable of sitting, and therefore did not 
sit. 

30. By the CHAIRMAN: Although he had actually 
been present~-He may hav,e been in the gallery looking 
on, or he may have been on the floor of the House, but 
if he was incapable of sitting, although present, he wns 
not thel'(, in the capacity of a member because he ,,<as 
not capable of sitting. The effect of a pardon is laid 
down in Halsbury, Vol. 6, page 479. Ti)e effect is to 
clear a person from all infamy and from all C•onse
quences of the offence for which it was, granted, ancl 
from all statutory or. other disqualifications upon the 
conviction. That fits the present case exactly. It clears 
the person from all infamy, from all consequences, anrl 
from all statutory disqualifications. That would in
clude our statute under which, on conviction, he was 
disqualified from becoming a c:mc1idate, or from taking 
his seat if alreaclY a member. There is no c1ouht as to 
the effect of the pardon. 

31. By Hon. J . . T. HOLMES: Having lost his quali
fication to sit in Parliament, do you say a man can he 
put back there under Royal prerogative~-A conviction 
clisqualifies him from taking his seat, but if a panlon is 
granted so that the conviction has no effect he may take 
his seat. Uncl<'r the Electoral Act, an:v person who is 
convicted shall for two years he incapable of being 
chosen or of sitting as a member. If a pardon has bean 
granted so that its effect is to clear him from the con
sequences of the offence, and from all statutory dis
qualifications, he may sit. T1m pardon cleaTS him. 

32. You say that a pardon is absolute ancl cannot 1w 
challenged ?-That is so. 

33. According to Steven, the King is not able 1.o 
grant his favour when that would do injury to othel'S? 
-The Crown enjoys the exclusive right to grant a par
clon, hut the right to pardon is confined to offences of a 
public nature; and where as the consequence of a con
viction any right or benefit is vested in a subject by 
statute, a pardon by the Crnwn cannot affect it or tal,e 
it away. A pardon may be granted for an offe1rne, but 
cannot take away or affect any right or benefit that is 
vested in the subject by statute as a consequence of the 
conviction. 

34. Bv the CHAIRMAN: Under the Electoral Act 
the electors have the right to elect members of the Legis
lative Council. They are the sole persons who can place 
a member in the Legislative Council ?-Y eS'. 

35. This man as a result of a conviction on the 15th 
August was rendered incapable of sitting ?-By reason 
of that conviction he could not sit. 

36. Would it not be an int,erference with the rights 
of the electors to set aside the disqualification and re
store him to Parliament?-! clo not see that it is any 
interference with their rights. They have chosen hil;1 
as their representative, hut by reason of the conviction 
he is incapable of sitting. The exercise of the pre
rogatiYe cloe,s not affect rights of the electors so as to 
render it not within the power of the Crown to exercise 
it. Rights of the ,electo.rs could not he -saicl to come 
within the words I have read that where any right or 
benefit is vested in a subject by statute or otherwise, the 
Crown by pardon cannot affect it or take it away. The 
conviction would cease to have any effect when the par
don was granted, and it cannot be said that the pardon 
has affected some right of the electors. 

37. The right of the electors is to elect a member 
to Parliament~-If there is a vacancy. 

38. By his conviction this mm1 was rendered incap
able of sitting~-For the time being he could not repre
sent the electors, but that incapacity was removed, and 
the clectms have nothing to complain of. 

39. They c,ould say they had the right to decide 
whether or not this man should continue to siH-H2-
cause a member is convicted of an offence the electorn, 
ai:e not given the right to exercise their choice over 
again, and hy another election. 

40. Bv Hon. J. J. HOLMES: Not if the Electoral 
Act says· that a man is disqualified from sitting ?-If a 
member does something that is not right, the electors 
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have no right, because of the conduct of their represen
tative, to say what they think of it until he comes up for 
re-election. The electors have no voice in the matter 
under review. The granting of the pardon was no en
croaclunent upon their rights. 

41. Then the Legislative Council have no rights in 
the matter although the position is laid clown in the 
Constitution Act?-Un&er the Constitution Act it is not 
a disqualification to be convicted of an offence punish
able uncler the Justices Act. The only conviction that 
disqualifies a member of either House under the Consti
t11tion Act is a conviction for treason or felony. 

42. Bv Hon. H. S. W. PARKER: If a member were 
eonvict,c(l of a crime he would he disqualified under the 
Constitution Act ancl would cease to be a member. If 
he went to appeal aml the appeal was upheld the con
,·iction would never have ,existed, and he woulcl return 
1.o Pai-liamentf-Y es, it would be quashed. 

43. In this case the time which elapsed between the 
imposition of the fine for this offence and the time of 
i.he parclon is exactly the same as the case I have cite,1 
of the conviction and the successful appeaU-Yes. Th.e 
person e01wictec1 takes his seat again. If a 111\an ap
pealed from a conviction and the appeal was upheld and 
the conviction quashed his seat woulcl no longer be 
Yaeant. 

44. !fr the CHAIRMAN: Has the p1'erogative of 
pardon power to override the Constitution ,-If there 
was anything to limit the right of parclon it could not 
he exenisec1 except ,Yit'hin those limits. Although this 
is a prerogative of the Crown the Imperial Parliament 
might limit it. I think it would be within their power 
tc, limit the prerngatiYe of the Crnwn in regarrl to par
r1ons. The exercise of the prerngative is not subject to 
anr statutory proYision in this State. The right to par
(lon is c1erivec1 from the Crown itself. When the Gov
ernor grants a free pardon he does it by virtue of the 
powers clelegatecl to him hy the King. A colonial Act 
could not limit the prerogative of the Crown. 

4:'i. The House of Lords can possess certain rights 
,mcl privileges ?-Yes. 

46. Has it the right to (letermine whether a member 
can sit in Parliament or not~-You mean that the 
majority of members of the House of Commons can de
h'rmine that a c8l'tain person should not sit in the 
Honse; I should say no to that if he is properly re
turned, ancl performs matters which are essential to his 
taking his seat. For instance, in Bradlaugh 's case, Brad
laugh having been returned as a member for North-
ampton, if he hacl been p1'epared to take the par lia
mentary oaths no power could have prevented him from 
sitting. But the House of Commons could prevent him 
from sitting if he declined to take the oath, and tlhat 
raised all the trouble in that case. But Parliament can
not, because they have some reason to object to a person 
rnturnecl as a member, preclude him from sitting if he 
is duly elected and has complied with the conditions as 
to taking the oath ancl so 011. 

47. If a member of Parliament has become disquali
fied from sitting ancl the King pardons that member, 
can the House of Commons set asicle that pardon")-.
The House of Commons would be placing themselves 
atove the King's prerogative to pardon if-· --

48. But haxe they not exercised that power already~ 
-To exclucle someone from being a member of the Hou~e 
who is cluly elected"/ 

49. No; to exclude someone from being a member of 
the House who h~s been l'estored to his membership by 
pardon of the Kmg1-I do not quite follow the ques
tion. 

SO. By Hon. H. S. W. PARKER: Assume that a man 
h?•S been convicted_; he is disqualified, and the King gives 
lum a pardon ~-Where there is a conviction which 
effects a disqualification, yes. 

61. By the CHAIRMAN: W:here there is a convic
tion which render~. the pernon ~ncapable of being a 
member and the Kmg pardons hnn, can the House o.f 
Commons say that that person shall not sit?-No they 
cannot. 'l'he !I~use of Commons cannot disqualify a 
person from s1ttmg becaus,e of a conviction for which 
he ~as_ recei:7ed a pardon. They c·annot say that the 
conv1ct1011 still disqualifies him notwithstanding that he 
has received the pardon, because that would be 0ontrarv-
to the effect of a pardon. · 



52 .. By !fon. H. ~- W. PARKER: The only remedy 
there 1s to nnpeach h1m?-WeH, perhaps. 

53. By Hon. J. J. HOLMES: If it is the law of 
t)rn cou_ntry that ~he person has lost his qiiali:fication to 
sit, wlnlst t_he Kmg is above the law, does it not rest 
upon the Kmg to s,ee that the law is obeyed? No Jaw 
can apply to the King, but it applies to. his subjects. 
When Parliament_ passes a law, is it not for the King to 
see that the law 1s obeyed ?-The King, we may take it 
,rnuld not attempt to exercise what he deemed to be hi~ 
prerogative, contrary to the law of the Janel. 

. 54. _The law in this case is that the man shall be 
cl1squal_1fied from ~itting, and the King's prerogative 
c?mes m and overrides that ?-;-The Constitution Act pro
vides that a member of Pal'liament convicted of a crime 
loses his seat; he is clisqnalifiecl from sitting. 

55. That is the law?-Yes. But a peTSon convicted 
of a crime is disqualified under our Constitution Act. 
That does not in any way affect the prerogative' of the 
Crown to pan1on that man. If he receives a free par
don from the Crown, that disqualification is removed be
cause the conviction ceases to have any effect TThat~ver. 

56. 'Even if that is contrary to the law of the coun
try?-There is no law of the country, or any other coun
try, ':hich says that the King shall not exercise his pre· 
rogat1ve of pardon; and the effect of a pardon is to 
clear the person from infamy and from all consequences 
of the offence, and from all statutory clis,qualifica,
tions. Therefore, if the pardon is granted the effe~t 
of the conviction ceases. so far a.s the con~i~t.ion would 
render him clisqualifiecl from being a member of Parlia
ment. 

fi7. By the CHAIRi\fAN: In that case may I ref•Jr 
:vou to Section 47 of the Commonwealth Constitution 
"\rt, which lays clown-

Until Parliament otherwise provides, any question 
respecting the qua.Jification of a senator or a mem
ber of the Honse of Representatives or respecting :1. 

vacancy in either House of the Parliament, and any 
question of a disputed election to either House, 
shall be cleteTminecl by the House in which the ques
tion arises. 

~-That may be enacted. What the effect of it may l1e 
I am not prepared to s·ay. It has 110 bearing on the 
matter beforn ns to-day. 

58. I want to ask a question relevm1t to that now. 
If the King exercises his• power of prerogative and if 
the Senate have decided that a senator is disqualified, 
would that preTogative <ivBrride the decision of the 
House ?-I should say that that section would be held 
not to mean any question as to whether the prerogative 
of pardon was rightly or wrongly exercised by His 
Majesty-in other words·, I should not say that the sec
tion constituted the House a, court of appeal from His 
Majesty in exercising the Royal prerogative of pardon. 

G9. I did not put it that way. Suppose it was a 
question of the qualification of a senator and the House, 
under that section, decided that that senator was1 not 
qualified to sit, could the exercise of the Royal preroga
tive by the Governor General override the decision of 
that Honse~-The Governor General would have nothing 
to do with a ques,tion of qualification or disqualification; 
I mean, for instance, as to whether the person was R: 
natural-born or naturalised subject of the King. That 
is, as to his qualification to be elected. 

60. By Hon. H. S. W. PARKER: The GovernoT 
General could not pardon the person for having been 
born in a foreign country or of foreign parents~-The 
question as to whether the person is qualified or not, 
whether he has the qualification of a member, would be 
determined by the House until Parliament otherwis•e 
provides; and everyone who enters the Commonweal~} 
Pa.rliament submits to that, that any question of his 
qualification shall be determined by the House. That 
is part of the Consitution. But I do not see how it has 
any bearing upon a question arising out of the pardon 
by the Governor of this State of a member or a person 
,vho may in the- future seek to become a member for 
some offence which would ha.ve the effect of disqualify
ing him from being or becoming a member. I do not 
think the question has any bearing on that. 

61. The question I asked was, if the Senate decided 
that- a senator, through disqualification, was incapable 
of sitting, and that senator appealed to the Governor 
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General or to His Majesty, could His, Majesty set aside 
that decision of the Senate? 

?~- By Hon. H. S. W. PARKEH: Any question 
ansmg there would n_ot be the subject of a pardon, I 
take 1t ~-I clo not thmk the granting of a pardon for 
an offence is within Section 47 of the Commonweallth 
Con~titut~on Act at aJL Any question respecting the 
quallficat10n of a senator, whether he is qualified or not, 
cannot mean any question as to whether he should be 
pardoned for an offence or not. Do you mean that it 
could be said that the pardon never had been grantedf 

63. _By the CHAIRMAN: Let me put it this, way: 
There 1s a Senate election, a.ncl in connection with that 
ele~tion there are certain irregularities, and the qualifi
cation of a man who has been elected as a senator at 
that election is questionecH--Would not that be a mat
ter for a Comt of Disputed Returns? 

64. No, not in this case, because the House decidesf 
-Is it the case that in the Commonwealth Parliament 
!f there. is· a question of a disputed return, the Hons~ 
itself determines '' until Parliament otherwise de
cides"? "Un ti] Parliament otherwise decides" means 
until Parliament ha.s passed legislation to deal with this 
matt~r. I c1o not think that has any bearing upon the 
quest10n of the effect of a pardon on a statutOTy dis,
qualiiica tion for an offence. 

~5: Tbere has been an election and certain irregu
lanhes ha.ve occurred at that election ?-There might b<J 
a disputed return. 

66. There might be a dispute as to the r,eturn of a 
senator. Unc1<'1' that section the House will determine? 
- Until the Pm·liament passes legislation to deal with 
the matter. 

67. Tho House determined that on account of irregu
l~r~ties th~t 11111_11 was disquailiiied ?-Under this pro
y1s1011, on 1ts bemg allege(1 there ,rnre inegularities, the 
House would determine the question until Parliai'.nent 
provided ~01110 machinery for the purpose. The House 
wonlc1 decide the question until a court of disput(ld re
turns was constituted b7 Parliament. 
. GS. The case I put to you is one in which there were 
1negularities and the election of a senator was chal
lenged; the House investigatec1 the matter and deter
mined the individual was disqua1ifiec1. The senator ap
peale,1 against the decision of the House, a.nd the Gov-
ernor General pa.rclonccl him. Vv ould that override the 
section :1·ou hm·e quoted ~---The Goven1or General could 
not pardon the irregulm·ities. Under this section, the 
matter has to lie dctcrminec1 by the House, and there is 
no reason ,Yh:· such legislation should not be passed anc1 
have the force of law. There would be no question of a 
pardon. The question of irregularities ·would be deter
mined by tho House of Parliament, and the decision 
would be final. There would he no appeal from that de
cision. 

69. By Hon. H. S. W. PARKER: What the Chair
man is trying to g·et at is this: Could the King pardon 
thQt man for those inegularities?-I do not think he 
could. But that is outside this matter, because we are 
cle::ihng with an offence of a public nature, not a matter 
relating to irregularities in connection with an election. 

70. Parliament could not forgive me my debt to a 
private citizrn ?-Of course not. The right of pardon is 
confined to offences of a public nature, where the Crown 
is the prosecutor. That position does not arise under 
this sc-ction at all. 

71. By the CHAIRMAN: That man may be par
doned hy the Governor General for the irregularities,f
It would not come under the prerogative. The Act S'ays 
that until Pa1·liament otherwise provides, any question 
respecting the qualification of a senator, any question 
respecting a vacancy in the House or of a disputed elec
tion, shall be determined as stated. None comes within 
the prerogative of pardon. 

72. My argument is based on this: A man was 
guilty of an offence that c1isqualifiec1 him from being a 
senator. The House investigated the ma.tter and deter
mined that the man was clisquallified. He appealed to 
the Governor, and the Governor pardoned him for the 
offence which occasioned the disqualification. The 
offence thereupon ceasecl to have effect. Would the. de
cision of the House then stancH-Notwithstanding the 
fact . that the offender was pardoned on appeia.l to the 
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Governor and, prima facie, that relieved him of all the 
effects of the offence, until Parliament otherwise pro· 
vided, any question respecting the qualification of the 
senator was determined by the Senate. 1 think, not-

withstanding the subsequent pardon, any question dealt 
with under Section 47 of the Commonwealth Constitu
tion Act was a matter which the Senate might deter
mine. 

The Comrnittee adjourned. 

TUESDAY, 20th NOVEMBER, 1934. 

Present: 
Hon. H. Seddon, M.L.O. (Chairman). 

Hon. J. J. Holmes, M.L.O. I Hon. H. S. W. Parker, M.L.C. 

WILLIAM FREDERIC SAYER, K.O., further examined: 

73. By the CHAIRMAN : I supplied you with a number 
of questions to which we would like your answers. Will 
you deal with the first question which was : Section 1 of 
the Parliamentary Privileges Act 1891 sets out that the 
Legislative Council holds, enjoys, and exercises all privileges, 
immunities and powers as those of the Commons House of 
Parliament. Can you tell us briefly the nature of such 
privileges ?-The privileges, immunities and powers of the 
Legislative Council and the Legislative Assembly are derived 
from the Imperial Act, the ·western Australian Constitution 
Act, 1891), 53 and 54 Vic., Oh. 26. That Act authorised 
Her Majesty to assent to the Bill set out in the schedule, 
which became the Act known as the Constitution Act, 1889. 
By Section 36 it was made lawful for the legislature of the 
colony by any Act to define the privileges, immunities and 
powers of the Legislative Council and the Legislative As
sembly, but so that they should not exceed those for the 
time being held, enjoyed and exercised by the Commons 
House of Parliament and the members thereof. By an 
Act, No. 4 of 1891, it was enacted that-

The Legislative Council and Legislative Assembly of 
Western Australia respectively, and the Committees and 
members thereof respectively, shall hold, enjoy and 
exercise such and the like privileges immunities and 
powers as, and the privileges, immunities and powers 
of the said Council and Assembly, and of the Com
mittees and members thereof, respectively, are hereby 
defined to be the same as are, at the time of the passing 
of this Act, or shall hereafter for the time being be 
held, enjoyed and exercised by the Commons House 
of Parliament of Great Britain and Ireland and by 
the Committees and members thereof, whether such 
privileges, immunities or powers are or shall be held, 
possessed or enjoyed by custom, statute, or otherwise. 

Those powers and privileges are summarised at page 501 of 
the '' Annotated Constitution of the Australian Common
wealth" by Quick and Garran, and the immunities at 
page 502. 

74. What privileges and powers are available to the 
House in cases where a member has been adjudged guilty 
of an offence ?-The privilege and power mentioned in 
paragraph 7 of the summary to which I have referred is: 
" The power to expel members guilty of disgraceful and 
infamous conduct." That power is referred to in May's 
" Parliamentary Practice" at page 56 of the 11th edition 
in these words-

Expulsion is generally reserved for offences which 
render members unfit for a seat in Parliament, and 
which, if not so punished, would bring discredit upon 
Parliament. 

75. Would the word "offence" in that relation apply 
to the action of a member in breaking the provisions of an 
Act passed by Parliament ?-That would not be a contempt 
of the House, but a breach of the law.. A breach of the 
law might come under the power to expel a member guilty 
of disgraceful and infamous conduct. The privilege would 
be exercised not for breaking the law, but because an offence 
against the Act amounted to disgraceful conduct. 

76. Can you quote authorities and instances of the ex
ercise of such privileges and powers ?-Instances of the 
exercise of that power to expel a member are given in " May" 
at pages 56 and 57. For instance, open rebellion; forgery; 
perjury ; frauds and breaches of trust ; misappropriation 
of public moneys ; corruption in a public office ; conduct 
unbecoming the character of an officer and a gentleman ; 

contempts, libels and other offences committed against the 
House itself. 

77. Has the House the right to call into question the 
conduct of its members ?-Yes, on any matter that may 
be a ground to justify the punishment of suspension or ex
pulsion of a member. 

78. To what extent are the powers of the House enforce
able ?-To the extent to which the powers may be lawfully 
exercised. 

79. What procedure might be adopted by the House in 
such case ?-The procedure in the exercise of the power to 
expel a member would, it seems, be by a resolution of the 
House. 

80. What protection is available to officers of the House 
or any person acting in accordance with a warrant signed 
by the President or carrying out the order of the President ? 
-Officers are protected in executing orders of the House, 
as stated in "May" at pages 64, 66 and 85 (11th edition). 
An officer would have immunity from liability for anything 
done by him by the authority and under the direction of 
the House. 

81. Will you explain the meaning of " immunity " 
there ?-He could not be sued for assault or anything like 
that. He would have immunity from any action brought 
against him by a person aggrieved by what that officer had 
done by the authority and under the direction of the House. 

82. We have been told that in certain cases a writ of 
supersedeas might be issued to prevent an officer carrying 
out the orders of the House. How would that apply ?
It might apply if the House was acting ultra vires in directing 
that officer. 

83. In that case it would be challenged by the courts ?
It might be, in such a case. 

84. Is there any appeal against a decision of the House 
expressed in a resolution carried by the House under the 
privileges and powers reserved to it under the Parliamentary 
Privileges Act ?-There is no appeal to any other authority 
if the House acts within its privileges and powers. 

85. Can such decision be made by the House although 
a pardon has been granted by the Governor (a) for the 
offence ; (b) for the conviction ?-There is no precedent of 
a member being expelled for an offence that renders him 
unfit for a seat in Parliament and which if not so dealt with 
would bring discredit upon Parliament, when a pardon has 
been granted. 

As I have already said in answer to a previous question, 
there is no appeal to any other authority if the House acts 
within its privileges and powers. But I should like to read 
a few lines from Halsbury in Volume 21. That portion 
intituled" Parliament" was written by the Earl of Hals bury 
himself and Sir Henry Graham, K.O.B., Clerk of Parliaments. 
Let me read this-

The House of Lords and the House of Commons, 
which together constitute the High Court of Parliament, 
claim for their members both collectively and individ
ually certain rights and privileges without which it 
would be impossible for either House to maintain its 
independence of action or the dignity of its position. 

And at page 787 there is a paragraph under the heading 
" Privileges peculiar to the House of Commons "-and both 
our Houses have all the privileges of the House of Commons 
-as follows :-

The House of Commons retains its right to decide 
upon the qualifications of any of its members to sit 



and vote in Parliament. If in the opinion of the House, 
therefore, a member has conducted himself in a manner 
which renders him unfit to serve as a member of Par
liament, he may be expelled from the House. But 
unless the cause of expulsion constitutes in itself a 
disqualification to sit in the House, it is open to his 
constituency to re-elect him. 

But on page 778 it is stated-

6 

The action of the House of Commons in asserting its 
privileges has constantly brought that House into 
collision with the courts of law. No attempt is made 
here to examine the rulings of the courts or to inquire 
into the arguments used either in favour of or against 
the claims of the Commons in the various leading c'1ses 
dealing with this subject, except insofar as they help 
to ihrow light upon the privileges of Parliament as 
they exist at the present time. Although the position 
and extent of parliamentary privilege is difficult to 
define, and its applications depend upon each case as 
it arises, the result of past cases may be summed up as 
establishing the following general prineiples, namely, 

( 1) That neither House of Parliament, in order to 
assert its privileges, has the right to do anything or 
cause anything to be clone which is in contravention 
of the law of the land. 

By Letters Patent constituting the office of Governor in 
this State, the prerogat·ve of pardon is delegated to the 
Governor in the case of an offender convicted of any offence 
against the laws of the State. It is the law, as stated in 
Lord Bacon's Abridgment, that the effect of a pardon is to 
clear the person from all infamy, and from all consequences 
, f the offence for which it is granted ; and it was acljuclgecl by 
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the High Court of Justices in England to exempt him from, an 
statutory disqualification following the conviction. If the 
Council or Assembly should expel a member on the ground of 
conduct that in the opinion of the House rendered him 

. unfit for a seat in Parliament, and such conduct was a 
statutory offence for which he had received a pardon, the 
question might, it seems to me, be raised in the Supreme 
Court whether such exercise of the privileges and power 
of the House was not in contravention of the law regarding 
the effect of a pardon, as stated by Lord Bacon. 

86. 'iVith reference to paragraph X. of the Letters Patent 
constituting the office of Governor, from which the power 
of pardon is derived, does that paragraph extend to offences 
or is it restricted to convictions ?-I can only answer that 
question by referring to the language of the paragraph 
itself. It states that the Governor may grant to any offender 
convicted in any court a pardon either free or subject to 
lawful conditions, or any remission of the sentence passed 
on such offender, or any respite of the execution of such 
sentence for such period as the Governor may think fit. 
Apparently nothing is mentioned in that paragraph as to 
offences apart from some conviction for the offence. 

87. Are the Instructions to the Governor to be read as 
controlled by the Letters Patent or are they supplementary 
to and equal to the powers conveyed in the Letters Patent ? 
-It seems to me those are instructions to the Governor arising 
from but in no way qualifying the Letters Patent con
stituting the office of Governor. I do no think that the 
instruction conveyed in paragraph VIII. is in any way 
inconsistent with the provisions of the Letters Patent re
lating to the delegated prerogative of pardon. The in
struction conveys the procedure to be followed in the 
exercise of that delegated authority. 

The Committee adjourned. 
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APPENDIX A. 

IN THE PETTY SESSIONS COURT OF WESTERN AUSTRALIA HELD AT FREMANTLE ON THE 13TH DAY 
OF JUNE, 1934. 

Between THOMAS JOHN HUGHES, Complainant: and EDMUND HARRY GRAY, Defendant. No. 594/1934. 

Charge : Breach of Provisions of Electoral Act. 
Mr. C. Greif for Plaintiff. 
Mr. W. Dunphy for Defendant. 

Mr. D:rnphy asks for an adjournment. 
Points out e:Iect of finding of guilty disqnalifying Defendant 

from sitting in Parliament. 
An appeal is pending in case of Mann, and if successful, 

if the pre,ent Defendant is convicted, he will be deprived of 
right to sit in Parliament in the interim. 

Mr. Greif objectg to further adjournment. 
Adjournment refused. 
Plea: -:,;fot Guilty. 
vVitnes,es out of Court. 

HAROLD RICHARD GORDON sworn : 
Chief Electoral Officer : I produce Government Gazetl,e. 

I also produce Governor's warrant for issuing writs for 
elections for the Legislative Council, including writ for 
West Province. Nomination day 16-4-34. Election 12-5-34 
,a,nd Return of Writ 21-5-34. Thom,a,s John Hughes was a 
candidate at election for West Province. 

XXnd.:-
Resnlt of election ,a,s follows :-

Corteen 1st Count 
Fraser do. 
Hollingsworth do. 
Hughes do. 

Corteen 
Fraser 
Hughes 

Corteen 
Fraser 

Copy of writ put in. 

2nd Count 
do. 
do. 

3rd Count 
do. 

1,248 
2,203 

562 
778 

1,400 
2,348 
1,043 

2,013 
2,778 

JOHN JOSEPH BRADY sworn: 
Secretary of Midland Junction Trades Hall. Defendant 

conducted a sweep art union or raffle for our hall in 1930. 
He ran another in 1929. Our association was satisfied with 
the results. Audited Balance Sheets were provided by 
Hughes. On one occasion a vote of appreciation for Mr. 
Hughes' services in connection with 1930 sweep was carried. 
I produce minute book. Our body got £477 17s. lld. from 
sweep and from 1930 sweep £860 17s, 3d. I wrote to Hughes. 
Letter put in. 

XXnd. :-
My Council carried a resolution that I was to audit accounts 

in connection with sweep. Hughes objected and the result 
was I was not appointed auditor. Hughes and his own staff 
ran the sweeps. He had a man and two female assistants 
assisting him. Hughes was entitled to 25 per cent. of net 
takings. Trades Hall had only to receive money from 
sweep. We were glad to get what we did get. I produce 
Balance Sheet of the 1929 sweep run by Hughes. 

l!~xpenses £1,108 17 8 
Made up as follows :

Prizes 
Auditing 
Postage ... 
Printing, etc. 
Wages 

700 0 3 
139 12 10 
76 1 3 
84 18 4 

108 5 0 

£1,108 17 8 

£408 17s. 5d. for expenses other than prizes. £159 5s. 
lld. was paid for commission as arranged. Out of that 
sweep our Hall got £417 17s. lld. In connection with 

1930 sweep expenses outside prizes amounted to £432 6s. 3d' 
and commission paid £286 19s. Id. Our Hall got £860 
17s. 3d. 
Re-examined :-

Both Balance Sheets were received by our Council and 
adopted. Our councillors, Hegney and Johnson, approached 
Hughes to organise the sweeps. 

JOHN ARTHUR EDWARDS sworn : 
P.C. at Fremantle. On 11-5-34 about 8 a.m. I went to 

Victoria Quay with P.C. Payne. I saw T. J. Hughes there. 
He told me something. He took us over to where Defendant 
Gray and Mann were standing and said in their hearing, 
'' These two gentlemen," indicating Gray and Mann, " are 
issuing those pamphlets." Mr. Mann and ]\fr. Gray both 
said "Certainly we are distributing pamphlets," and each 
gave me a pamphlet. The pamphlet put in. I refer to the 
Defendant and Mann now in Court. Defendant and Mann 
continued to distribute the pamphlets to people on the 
wharf-upwards of a thousand. Hughes addressed the 
men then. Gray kept on distributing the pamphlets. Gray 
also addressed the meeting. After that Gray still kept on 
distributing the pamphlets. This was half hour after Mr. 
Hughes complained about the pamphlet. I read the pam
phlet. 

XXnd.:-
Mr. Hughes sent for the Police to the wharf. 

,JOHN MUGGLESTON PAYNE sworn : 
P.C. at Fremantle. On 11-5-34 I was with P.C. Edwards 

on wharf (Victoria Quay) about 8 a.m. I saw Hughes then, 
also Gray (Defendant) and Mann. Hughes spoke to us 
and we went over to where Mann and Gray were. Hughes 
complained about their issuing pamphlets to the lumpers. 
Gray gave a pamphlet to P.C. Edwards and Mann gave me 
one. Gray said he was going on delivering the pamphlets. 
I saw Gray distribute pamphlets to lumpers-same pamphlet 
as that produced. A meeting of lumpers was there which 
Hughes and Gray addressed. Whilst meeting was on I 
saw Gray distributing pamphlets to lumpers. I read the 
pamphlet. 

XXnd:-
I got two pamphlets from Mann but none from Mr. Gray. 

I was about a yard away from Mr. Gray. P.C. Edwards 
was close to me all the time. The only pamphlet I read 
was the one I got from Mr. Mann. 
Re-examined :-

The pamphlets I got from Mann were similar to ones 
Edwards got from Gray. 

THOMAS ,JOHN HUGHES sworn : 
Complainant. Public Auditor and Accountant carrying 

on business in Perth. I was a candidate for \Vest Province 
Election. On 10-5-34 I got a pamphlet similar to one 
produced. I made a complaint to Mr. Mann. I also made 
complaint at printing office, Fremantle. On 11-5-34 at 
7 · 45 a.m. I was on Fremantle wharf. Gray and Mann 
were there. Gray was handing out facsimiles of pamphlets 
produced to passers by-lumpers going to work. I saw 
them reading the pamphlets. I sent for Police and P.Cs. 
Edwards and Payne came to the wharf and I spoke to them. 
We three went over to Gray and Mann who were distributing 
pamphlets. I pointed out to Gray and Mann that the 
pamphlets were defamatory and not true. I think the word 
I used was "libellous."· 

I said it was a breach of the Electoral Act and asked them 
to desist. The Constables spoke to Gray and Mann. Gray 
said " Yes, of course we are." Gray handed Edwards a 



pamphlet and I think he also handed P.O. Payne one. Gray 
went around wharf distributing the pamphlets. There 
were upwards of a thousand men on wharf. I addressed 
the crowd on wharf. When I did address the men there 
was a hostile demonstration against me but I spoke. I dealt 
with the contents of pamphlet and explained my conduct. 
Gray interjected and said the pamphlet was true. I con
vinced the crowd the pamphlet was untrue. The statements 
on the pamphlets are not true. I never ran a sweep for 
Hotel and Restaurant Employees' Union at all. I searched 
the official file in Arbitration Conrt and there was no record 
of that Union receiving £30 7s. 4d. shown on pamphlet for a 
sweep. In connection with the J olimont Progress Asso
ciation I was acting as Auditor. I did not manage sweep 
at all. It was in hands of other people. Pamphlet as a 
whole is untrue. The expressions " Amount shown as 
paid" would indicate from an Accountant's and Auditor's 
standpoint that there were defalcations. 

Note: 
Mr. Dunphy objects to any evidence bearing on any 

innuendo placing construction on pamphlet or its contents 
other than the words there bear in their ordinary significance 
or 1neaning. 

Refers to Ellis's case 109 Law Times Journal, p. 493. 
The Witness : The figures on pamphlet are in some cases 

not literally correct, and the statement that I had managed 
sweeps in all these cases is not true. I was a mere agent 
for the promoters of the sweep. I financed two of the 
sweeps myself referred to in the pamphlet. Midland Junc
tion Trades Hall, 1930, Upper Swan Soldiers' Memorial, 
1927. I also financed a Tea Room Girls' Club Sweep, and 
others. I was always congratulated by promoters of sweeps 
I managed. 

XXnd:-
The East Perth Progress Associat,ion financed the Clare

mont Hospital for Insane After Care Comfort Fund, Hamil
ton Hill Memorial Hall, and the Jolimont Progress Associa
tion Sweeps. In each case my commission (25 per cent.) 
was the same. I had to find money for my assistants' wages 
and other expenses. As a rule you would sell more tickets 
in last three days of sweep than in first 12 weeks. My office 
at Moana Chambers, Perth, was the business centre of each 
sweep. I had four girl assistants in connection with the 
sweeps and a man on casual work. On day of sweep I had 
extra assistance. I ran other sweeps beside those on the 
pamphlet. I was the best sweep promoter but not the 
only one. I was Secretary of the East Perth Progress As
sociation. I founded that Association and raised for it 
£7,000 in three years. I got salary £8 per week and travelling 
allowance from the East Perth Progress Association. The 
Association received the proceeds in connection with the 
,J olimont sweep. East Perth Progress Association got 
about £176. which was paid out for expenses in connection 
with the sweep except about £25. Jolimont was not en
titled to any of the money because sweep was never drawn. 
It was stopped by the Police. I may have got some of the 
£25. I kept books of the East Perth Progress Association 
myself and have them in my possession. 

Mr. Dunphy asks for production of those· books. 
Witness refuses to produce the books on grounds that 

such evidence is irrelevant. The East Perth Progress Asso
ciation has not yet ceased to function. Last meeting of 
Association a couple of years ago. The Association has no 
office. The headquarters is where my office is. I have no 
office at present. Up to about four or five weeks before 
elections I had office in 35 Padbury Buildings, Perth, and 
later Atwell's Arcade, Frcmantle. As far as I know the 
books of the East Perth Progress Association are at my 
house with other papers at 97 Second Avenue, Mount Lawley. 
Moneys were received by representatives of the Jolimont 
sweep promoters. Moneys due to the East Perth Progress 
Association received by me were sometimes banked in my 
own accounts, and at conclusion of sweeps tbe adjustments 
were made and what was due to tbe Association was paid 
into its own bank account. Sometimes there were many 
book entries. In all matters in connection with manage
ment of sweeps I had unfettered control as to finance. 
I also had sole control. W"hen I conducted the sweeps there 
was no public notification that the East Perth Progress 
Association had ·anything to do with them. I was an agent 
for the promoters and also for the East Perth Progress 
Association. I am sure Police knew I was agent for East 
Perth Progress Association. I produce Audited Balance 
Sheet in connection with the Midland Junction Trades Hall, 
1930 sweep. The evidence given by the witness Brady as 
far as it goes is correct. Balance Sheet in connection with 
the Claremont Hospital Sweep (No. 2 on pamphlet) is also 
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produced. This Balance Sheet shows the particulars of how 
the amount £414 19s. 4d. was expended on expenses. The 
East Perth Progress Association got £137 lls. for com
mission. Mrs. Cossen was Secretary of the Hospital for 
Insane Sweep. I_ would not be surprised if Mrs. Cossen 
told the Police the work in connection with the Sweep would 
be voluntary. I don't know what she said. I was con
nected with another sweep for the Claremont Hospital for 
Insane in 1930. (York Handicap Sweep.) I think it was 
in October. The 1930 sweep was promoted by me and 
financed by me but on one occasion I got £50 advanced for 
expenses by the promoters. This money was refunded by 
me to the promoters. It came out of proceeds of the sweep. 
The £50 advance must have been in connection with the 
1929 sweep. I produce Balance Sheet for Upper Swan 
Soldiers' Memorial Hall Sweep, 1927. No amount is shown 
as paid to the Committee. I would be entitled to 25 per 
cent. of £393 ls. 7d. and the balance would be credited and 
paid to the Hall Committee. I produce Balance Sheet of 
Hamilton Hill Memorial Hall, 1929 sweep. I ran the sweep. 
The Hamilton Hill people knew of the Ea.st Perth Progress 
Association. They treated me as agent of the East Perth 
Progress Association. I sent statement of profit and loss 
to Mr. Isted, Secretary of Hamilton Hill Hall. I think 
two cheques for small amounts outstanding were collected 
after I sent the statement to Mr. 1st.eel. Subsequently I 
prepared a proper Balance Sheet put in. £559 6s. ld. was 
not paid to tbe Hamilton Hill Committee, but £411 Os. ld.
(£300, £103 7s. ld. and £7 13s.). Miss Shelley was Secretary 
or Organiser of Hotel and Restaurant Employees' Union. 
The Girls' Club is not affiliated with the Union. The move
ment- emanated from members of the Union. I paid moneys 
under garnishee order produced. I was advised by my 
solicitor to do so. I produce Balance Sheet in connection 
with the Tea Room Girls' Club. The figures shown in 
pamphlet, £763 ls. 5d., £376 13s. lld., are correct. The 
Union received £30 7s. 4d. by cheque but had also benefit 
of the moneys which I paid under garnishee orders. I put 
in the statement showing how the sum of £376 13s. lld. was 
made up. These particulars do not appear in the Balance 
Sheet. I was not employed by R. D. Lane, Solicitor. I 
was in his office. I knew that Lane acted for Miss Shelley 
then. Lane told me he had not been paid. At that time 
tbe Tea Room Girls' Club was not incorporated until some 
months after sweep was drawn. I refused t.o pay the money 
over till the Club was incorporated. £55 12s., shown in the 
particulars as reserves Plaistowe & Co., has not been paid 
over to Plaistowe & Co., Ltd. It was transferred to the 
East Perth Progress Association and some of it spent in 
legal expenses in resisting claims by Miss Shelley against 
me for £55 12s. Plaistowe & Co. authorised me to use the 
money in resisting Miss Shelley and Mr. Dunphy. It is 
incorrect if anyone says I owe the money to Plaistowe's 
personally. In connection with the Jolimont Progress 
Association the figure £150 on pamphlet should be £176. Of 
that sweep I was Auditor and gave advice but did not or
ganise same. I never had control of the Jolimont sweep. 
I have not been paid as Auditor. I wrote letter to Com
missioner of Police on 3-12-30 re Jolimont sweep on Police 
file put in. 

Re-examined :-
I put in cutting from "West Australian" newspaper re 

the Jolimont sweep dated 6-9-29. Miss Shelley threatened 
to proceed against me for recovery of the money reserved 
for Plaistowe's. I gave instructions to defend. No action 
so far. Miss Shelley and Mr. Rice wanted chocolates and 
Plaistowe refused to give them credit but agreed if I would 
guarantee payment on behalf of East Perth Progress Asso
ciation. Plaistowe's supplied the chocolates and charged up 
to the East Perth Progress Association. Miss Shelley did 
not pay for the chocolates. That is what the £55 12s. re
served for Plaistowe is provided for. I put in letter from 
Secretary Midland Junction Trades Hall asking me to run 
a sweep for them. I ran that sweep and gave entire satis
faction. I ran oth,er sweeps. I ran one for Fremantle 
Trades Hall. I believe Gray and Mann were on the com
mittee. I put in Balance Sheet for Fremantle Trades Hall 
Sweep, 1930. I never deducted from any sweep any money 
I was not entitled to. The most damaging part of the 
document is the omission of material facts. If Gray had 
withdrawn and apologised no proceedings would have been 
taken. 

CASE FOR PROSECUTION. 

Mr. Dunphy submits that there is nothing defamatory 
in the pamphlet and no case to answer. Applied for a dis
missal of charge. Application for dismissal refused. Mr. 
Dunphy calls for DEFENCE : 



ALFRED ISTED sworn : 
Secretary of Hamilton Hill Memorial Hall and was so 

in 1929. I remember the sweep that was promoted that 
year. T. ,J. Hughes organised the sweep on our behalf. 
My body had no connection with the East Perth Progress 
Association. We got £411 Os. ld. from the sweep. We 
paid to the Auditors, G. H. ,James & Co. Letter and account 
put in, £10 10s. 

XXnd. :-
Mr. Dunphy told me case was coming on to-da~,. I know 

Kinley and Wingfield who are on Committee of Hamilton 
Hill Memorial Hall. I don't know what Hughes told them. 
We tried to run a sweep ourselves but Commissioner of Police 
wanted Mr. Rapp of Victoria Park to run it for 11s. -we did 
not go on with the sweep, although we had tickets printed. 
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Commissioner of Police refused to let us have Hughes. 'Ne 
wanted Hughes. At that time Hughes was running another 
sweep. vVe were very well satisfied with Hughes. 

CASE FOR DEFENCE. 
Adjourned to Hi-6-34. 

(Signed) H. J. CRAIG, S.M. 
13-6-34. 

I certify the foregoing to be a true and correct copy of 
the Magistrate's notes of evidence taken in this ease. 

M. A. SANDERS, 
Clerk of Petty Sessions, Fremantle. 

APPENDIX B. 

IN THE PErrY SESSIO~S COURT OF WESTER~ AUSTRALIA HELD AT FREMANTLE. 

No. 594/1934. 

Between THOMAS JOHN HUGHES, Complainant ; and EDMUND HARRY GRAY, Defendant. 

RESERVED DECISION. 

The Defendant is charged with publishing a printed 
pamphlet containing untrue statements defamatory of the 
Complainant, Thomas ,John Hughes, a candidate for West 
Province seat at the Legislative Council Elections, 1934, and 
calculated to influence the votes of electors. 

The fa,,ts proved are as follows :-
On 11-5-34 Defendant distributed and showed to members 

of the pnblic at Victoria Quay, Fremantle, a number of 
printed p·,mphlets containing nntrne statements defamatory 
of the Complainant, who was a candidate for election to rep
resent w·est Province in the Legislative Council and calcu
lated to influence the votes of electors to the detriment of the 
said Complainant. The writ for the election was issued on 
6-4-34 a11d election held on 12-5-34. 

Section 181 of the Electoral Act provides that any person 
who at any time between the issue of the writ and the close 
of the poll publishes or exposes or causes to he published or 
exposed to public view any document or writing or printed 
matter containing any untrue statement defamatory of any 
candidate and calcn!ated to influence tfie votes of any elector 
shall be guilty of undue influence. 

Amongst other contentions Counsel for the Defendant 
contends:-

1. That there is no proof that Defendant pnhlished 
the said pamphlet in the sense intended by the Section 
of the Electoral Act under which he is charged ; that all 
Defendant did was to distribute the pamphlet, an offence 
provided against in Sec. 188 of the Act ; and that con
sequently the charge against Defendant is wrongly laid. 
Counsel refers to Sections 181, 185, and 188 of the Act. 

2. That there is no proof that any elector got a 
pamphlet. 

3. That Defendant acted in good faith, not knowing 
the pamphlet was defamatory. and believing it to he 
true and that- therefore there was an abse11ce d ,nen.s rea 
which is an essential element of the offence charged in 
the complaint. 

Regarding the first of these three contentions, there is 
nothing in the expressions used in the sections, referred to 
by Counsel, or elsewhere in the Act which indicates that the 
word " publishes" in Sub-Section 5 of Section 181 only means 
'' to send forth or issue from the press " as suggested by 
Counsel. Sections 185 and 188 have no hearing on the 
meaning of the words used in Section 181 (5). As far as I 
can see; there is no reason why the word "publishes" in 
that Sub-Section should not he construed according to the 
ordinary meaning of the word in the English language in its 
application to defamation generally. By distributing and 
showing the pamphlet to the public, Defendant published it 
within the meaning of the section, and the charge was properly 
laid. 

As to the second contention, it is not necessary to prove 
that an elector got a pamphlet, although the evidence given 
might well be held to supply such proof. The section aims 
at prohibiting the publication of untrue defamatory matter 
calculated to influence the votes of electors. It is sufficient 
to prove that such matter was published or exposed to public 
view, or otherwise brought to the notice of the p11blic, 

Regarding the third coutention--absence of mens rea- a 
person may act in good faith and yet he liable to convict.ion 
for an offence. Mens rea is becoming less and less an element 
in statutory offences and this particular offence is not one 
requiring proof of mens rea. Defendant may or may not have 
acted in good faith, but he did that which the statute under 
which he is charged prohibits, and he did it wilfully, and that 
is sufficient, 

I therefore consider Defendant is guilty of the offence 
charged in the complaint. 

Decision up to this point delivered on 8-8-34. 

(Signed) H. J. CRAIG, S.1\'.[. 

See application to deal with offender under Section 669 of 
Code, and arguments of Counsel for the parties, 8-8--34, 
attached. 

(Signed) H. J. CRAIG, S.M. 
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APPENDIX C. 

IN THE PETTY SESSIONS COURT HELD AT FREMANTLE ON THE 8TH AUGUST, 1934. 

Between THOMAS ,JOHN HUGHES, Complainant; and EDMUND HARRY GRAY, Defendant 

Breach of Electoral Act. 

After I delivered my decision in the above case. and ad
judged the Defendant guilty of the offence charged in the 
complaint, Counsel for Defendant requested me to deal with 
Defendant as a first offender under the provisions of Section 
669 (1) (a) of the Criminal Code on the grounds that it was 
Defendant's first offence ; that the character a,nd ante
cedents of the Defendant ~ere unimpeachable ; that already 
another offender had been adequately punished for the 
offence ; and that th0 Complainant bad been adequately 
compensated in damages awarded by a jury in a civil action 
arising out of the said offence ; that anything Defendant did 
was done hy him in good faith on legal ad vice ; and that in 
all the circumstances, and cousidering the consequenc~s of a 
conviction ia this case would result fn the loss of office and 
emoluments amounting to £2,000, it would be inexpedient to 
inflict any punishment. 

Mr. Greif objects to my dealing with the case under Section 
669 of the Code on the ground that it was not a case to ,vhich 
Section 669 of the Code applies. 

I adjourn the case for 7 days to enable Counsel to prepare 
to argue this point. 

Case adjourned to VVednesday, 15-8-34, at 2 · 15 p.m., at 
Fremantle. 

(Signed) H. J. CRAIG, S.JVI. 

I have given careful consideration to the request of Counsel 
for Defendant that I should deal with Defendant under the 
provision~ of Section 669 (1) (a) of the Criminal Code. 

Two questions arise on this application :-
1. Does this offence come within the category of the 

offences referred to in that section, having regard to the na,ture 
of the offence and to the punishment prescribed by the 
statute under which it is created ? 

2. If it does, are the circumstances connected with the 
commission of this offence, and the conclitionR applicable to 
the offender as prescribed by that section, such as to entitle 
this Court to exercise the power given by the sect,ion, to dis
miss the complaint ,vithont proceeding to conviction '! 

Regarding the first question :-
Before the Criminal Law of this State was consolidated 

and codified, power to deal with offenders in the manner pres
cribed by Section 669 of the Criminal Code was conferred on 
Courts of Summ,uy Jurisdiction by tl.e "Probation of l<'irst 
Offenders Act, 1892." The preamble to that Act referred 
to the expediency of making provision for cases where the 
reformation of persons convicted of first offences may by 
reason of the offender's youth, or the trivial nature of the 
offence, or other circumstances, be brought about without 
imprisonment when the offence was not punishable with 
more than 2 years imprisonment, with or without alternative 
punishment. The provisions of that Act relevant to the 
present application are now embodied in Section 669 of the 
Criminal Code, which provides for any offence not punishable 
with more than 3 years imprisonment, with or without 
alternative punishment. Sub-Section 4 of that section defines 
" Court " to include a Court of Summary ,Jurisdiction. It 
is clear, therefore, that the provisions of the section apply to 
simple offences, criminal or l[Uasi-criminal, as well as to in
dictable offences, provided the punishment prescribed by the 
Statute creating the offence does not exceed the punishment 
referred to in the section. 

The provisions of Section 137 of the "Police Act, 1892," 
and of Section 166 of the "Justices' Act" regarding mitiga
tion of punishment by Courts of Summary Jurisdiction, are 

not relevant to the present application. I am of the opinion 
that the offence committed by Defendant in this instance 
does not come within the category of the offences referred to 
in Section 669 of the Code for the following reasons :-

The Electoral Act provides that an offence of this nature 
shall be punishable by a penalty not exceeding £200, or by 
imprisonment not exceeding one year. If that were the only 
punishment provided, it would fall within the limitations 
prescribed by the section referred to. But Section 184 of 
that Act provides an additional penalty or sanction for dis
obedience to the prohibition in the Act relating to the offence 
committed by the Defendant, by disqualifying him during a 
period of 2 years from the elate of the conviction for sitting 
as a member of Parliament. Again, the Electoral Act may 
be regarded as a Code in itself, providing for punishment of 
offences peculiar to Parliamentary elections. the provisions 
of the Criminal Code relating to electoral offences generally 
being expressly excluded by Section 203 of the Electoral Act. 

Assuming this offence is not excluded from the operation 
of Section 669 of the Criminal Code for the reasons before 
mentioned, the second question must be considered. 

It was never intended, when provision was made by statute 
for the reformative treatment of first offenders, that, as in 
the case of a dog under the common law entitled to its first 
bite, every first offender, on the grounds of previous good 
behaviour, should be entitled to go " Scot free" ' 

In some instances, any of the extenuating circumstances 
referred to in Section 669 might be sufficient to justify a 
Court in dismissing a case against a first offender ; in other 
instances, only a combination of those extenuating circum
stances would justify such action ; and an indiscriminate 
exercise of the powers in the section would not be likely to 
conduce to the reformation of offenders, which is the prima,ry 
object of the provisions of the section. 

It has been urged that I should take into account the con
sequences of a conviction in this case, and that I should 
regard t,he Defendant's offence as less blameworthy than 
the offence for which Mann was convicted and fined. The 
consequences of a conviction might properly be considered in 
the case of an offence of a merely technical or trivial nature 
where such consequences would ·be out of all proportion to 
the offence actually committed, or, in the case of a juvenile 
offender, amenable to reformative treatment, but neither of 
those considerations apply in this case. This offence cannot 
be regarded as trivial or as having been unwittingly com
mitted by Defendant. He knew as well as Mann when he 
distributed the pamphlets that they were designed to pre
judice the candidate Hughes at the election, and he cannot be 
held to be less blameworthy than Mann. 

Counsel for Defendant has urged all that could possibly. 
be urged, both in his defence of Defendant, and on this appli
cation, but I can find no extenuating circumstances in this 
instance such as would make it inexpedient to proceed to 
conviction and punishment as prescribed by the law. 

Whilst one may well sympathise with Defendant in his 
predicament, considering the serious consequences to him, 
brought about by his own act, one cannot extenuate his 
offence ; and, were I to give him the relief asked for, J should 
be exceeding my jurisdiction and failing in my public duty. 

Defendant is therefore convicted and fined £20, with costs 
£17 2s., in default execution, and in· default execution, im
prisonment for 50 days h.l. 

(Signed) H. J. CRAIG, S.M. 
15-8-34. 
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APPENDIX D. 

The Hon. the Minister for JUBtice, 
Supreme Court, Perth. 

Sir, 
,Ve are enclosing herewith a Petition by Mr. Edmund 

Harry Gray, M.L.C., for submission to His Excellency 
the Lieutenant-Governor in Executive Council praying 
that a certain offence against the Electoral Act, of 
which our client has been convicted under Section 181 
Subsection 5 of the Electoral Act, and which convictio; 
entails very serious consequences to him und,er Section 
184 of the Act, may be pardoned. The facts of the 
matter and the 1·easons put forward by onr client for 
the exercise of the Lieutenant-Governor's prerogative 
are set out in detail in the Petition. 

The free pardon a.slmd by our client is exercisable 
under the Letters Patent and directions to the Lieuten
ant-Govemor to which we refer you. Should there be 
any question as to whether the pardon can legally be 

Dwyer, Durack & Dunphy, 
Samson's Buildings, 33 Barra.ck Street, 

Perth, W.A., 20th August, 1934. 

granted, we take it you will be guided by the advice of 
the Crown Solicitor. Should he advise His Excellency 
that a pardon may be granted it only remains for His 
Excellency, with the ac1Yice of his Ministers, to con
sider whether in fact the pardon should be granted. We 
consider it is a case eminently fitted for the exercise of 
His Excellency's prerogative of mercy. We are for
warding a short fOl'm of Pardon applicable to this case 
which we hav,e adapted from the form set out in Whar'. 
ton's Legal Dictiona1·y and from a form set· out in the 
case of Reg. v. Boyes, 30 L.J., Q.B. 302, which was also 
an Electoral ease-see also Hay v. Justices, 24 Q.B.D. 
;,61. 

Yours faithfully, 

(Sgcl.) DWYER, DURAOK & DUNPHY. 

APPENDIX E. 
To His Excellency the Lieutenant-Governor of Westen1 .tfostra.lia in Executive Council. 

'£he humble Petition of Edmund Harry Gray, of 
Bolton Street, East Fremantle, a Member of the Legis1-
lative Council of the Parliament of Western Australia, 
showeth: 

1. Your Petitioner was elected a Member of the 
Legislative Council of the Parliament of w,estern Aus
tralia for the ·west Province in the month of May, 1932, 
ancl his term of office would, in the ordinary course, ex
pire in the month of May, 1938. 

3. Your Petitioner wa,s on the 15th day of August, 
1934, convicted by H. J. Craig, Esq., Stipendiary Magis
trate, sitting as a Court .of Petty Sessions at Fremantle, 
ancl finecl in the sum of £20 with costs £17 2s., on the 
complaint of 'I'homas John Hughes for that your Peti
tioner did on the 11th clay of May, 1934, at Fremantle,, 
contrary to the provisions of Section 181, Subsection 5 
of Eclwarcl 7th, No. 27 (the Electoral Act, 1907), pub
lish a printed document or writing containing untrue 
statements defamatory of Thomas John Hughes, a can
clidate fo1· the West Province seat at the Legislative 
Council Election, 1934 and calculated to influence the 
votes of electors, such document being headed '' T. J. 
Hughes wants to Govern the Country,'' which fine and 
costs have been paid and satisfied by your Petitioner. 

3. Your Petitioner in his action aforesaid acted in 
perfect good faith without knowleclg,e, suspicion or be
lief that any statement contained in the said pamphlet 
was untrue or defamatory. The pamphlet consisted al
most wholly of figures whose accuracy your Petitioner 
had no r,eason to doubt, but which your Petitioner on 
the contra.ry believed to be true. 

4. On the 30th clay of May, 1934, one, Fredericki 
Mann, was convicted by the said H. J. Craig, Esq., 
Stipendiary Magistrate, sitting as a Court of Petty 
Sessions, :b'remantle, ancl finecl in the sum of £20 with 
costs, on the complaint of Thomas John Hughes for 
that he the said Frederick Mann did at Fremantle con
trary to the provisions of Section 181 Subsection 5 of 
7 Edward VII., No. 27 (the E}ectoral Act, 1907) pub
lish ancl/oT expose to public view a printed document or 
writing containing untrue statements defamatory of 
Thomas John Hughes, a candidate for the W.est Prov
ince seat at the Legislative Council Election, 1934, ancl 
calculated to influence the votes of electors. Such docu
ment being headed '' T. J. Hughes wants to Govern the 
Country.'' 

5. On the 25th clay of July, 1934, in an action in the 
Supreme Court of Western Australia, H. No. 14 of 1934, 
between the said Thomas ;r ohn Hughes as plaintiff and 
the saicl Frederick Mann, your Petitioner, Frederick 
Robinson, and Frederick William Turner Taplin as de
fendants, in which action the plaintiff claimed damages 
against the defendants jointly and severally, for the 
printing and publishing of the leaflet or printed docu· 
ment reforred to in paragraphs 2, 3, and 4 of this 
Petition the sum of £100 damages with costs was 
awarded against the defendants jointly and severally. 

G. The evidence in the proceedings in the Police 
Court and in the Supreme Court showed that the said 
leaflet was authorised by the said Freeclrick Mann and 
printed by the said Frederick Robinson and Frederick 
William Turner Taplin and published by the same 
F1,eclerick Mann and your Petitioner by distributing 
copies of such leaflet on the Fremantle wharf on the 
11th clay of May, 1934. The evidence further showed 
that your Petitioner was not concerned or implicated in 
the preparation or printing of the said leaflet and that 
he was only concerned in the distribution of the leaflet 
and hacl no personal interest in connection ·with the said 
election. Y om Petitioner is well acquainted with the 
said Frederick Mann, who is and for years past has 
been a prominent and highly respected. citizen of Fre
mantle and a man on the accuracy of whose statements 
your Petitioner has always placecl implicit faith ancl 
confidence. 

7. The said Section 181, Subsection 5 of '' The Elec
toral Act, 1907,'' declares the publication of the docu
ment complained of . to be undue influence, and conse
qnm1~ly uncler Sect10n 184 of the said Act, your 
Peht1011er shall rhnmg a period of two years from the 
elate of the conviction be incapable of sitting as a mem
ber of the Legislative Council of which he is, at present 
a member. 

8. The punishment of undue influence is set out in 
Sec_tion_ 186 of the saicl_ Electoral Act and the disqualifi
cat1011 nnposed ?Y Section 184 is no part of the punish
ment to be mfl1cted by the Court but is consequent on 
such conviction. 

Your Petitioner humbly prays that he may be granted 
a free pardon for all time for the offence of which he 
was convict,ecl on the 15th clay of August as aforesaid 
and that _a~iy fines, penalties or forfeitures incurred by 
your Petitioner or to which he is subject for or by 
reason of or consequent on such offences including in 
s:1ch conserJuences the disability or incap~bility of sit
tmg or Lerng chosen as a member of the Legislative 
Council during a period of two years from the date of 
the conviction as provided by Section 184 of the Elec
toral Act aforesaid, and that such pardon shall be con
strued, expounc1ec1 and adjudged in all Courts of the 
State of 'vVestern Australia ancl elsewhere by the gen
eral words, clauses and sentences of such pardon in the 
large~t and most beneficial sense without any ambiguity, 
quest1011 or r1elay whatsoever: And your Petitioner 
submits the following grounds as reasons why such par
don should be granted to him:-

(a) That he had no part or knowledge of the pre
paration or printing of the said leaflet; 

(b) That he had no kno,vledge that the contents 0f 
the said leaflet were untrue or defamatory of 
the said Thoma~ John Hughes; 

( c) That the proceeclmgs taken under the Electoral 
Act against the said Frederick Mann and your 
Petitioner were the first that had been taken 



(d) 

(f) 

since the said Act had been passed, although 
it has always been a common practice for can
didates to issue leaflets commenting on their 
adversaries; 
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That all legal remedies of the said Thomas John 
Hughes have been exhausted by the proceed
ings in the Police Court at Fremantle and the 
civil action for damages in the Supreme Court, 
and that your Petitioner is liable severally as 
well as jointly with the other defendants for 
the full amount of the damages and costs 
awarded in the said civil action, and the char
acter of the said Thomas ,John Hughes has 
been fully vindicated thereby; 

'rhat the disqualification inflicted on your Peti
tioner under Section 184 of the Electoral Act 
would punish him by the loss of his salary to 
a much greater extent than the said Frederick 
Mann was punished, although the said Frederick 
Mann authorised the preparation and printing 
of the said leaflet. 

That the disqualification inflicted on your Peti
tioner would be a loss of prestige to himself and 
expense to the State of a new election for 

which your Petitioner could not be a candi
date and thus depriving the electors who had 
returned him of the benefit of their choice; 

(g) That your P•etitioner's character has been and is 
unblemished with the exception of this convic
tion, and that he has at all times been con
cerned in an honorary capacity with all charit
able efforts in Fremantle; 

(h) That your Petitioner's action in distributing the 
leaflet was clone for no personal benefit but out 
of friendship, and that such distribution could 
have as effectively been carr}ecl out by any 
other person not liable to the same conse
quences as those to which your Petitioner is 
subject. 

And your Petitioner will ever pray. 

(Sgd.) E. H. GRAY. 
Signed by the Petitioner, Edmund Harry Gray, at 

Perth on the 20th day of August, 1934, in the 
pr•esence of-

(Sgd.) W. Dunphy, 
Solicitor, Perth. 

APPENDIX F. 
Copy-General. 
Departmental No.. . . . . . Executive Council No. 1552. 

MINUTE PAPER FOR THE EXECUTIVE COUNCIL. 

I recommend the Cabinet to advise His Excellency 
the Lieutenant-Governor in Council-

l. Under and in accorclance with the powers con
ferre(l upon you as Lieutenant-Governor by Letters 
Patent constituting the office of Governor of the State 
of Western Austi·alia and its Dependencies in the Com
monwealth of Austrnlia made Patent at Westminster 
the 29th clay of October, 1900, and under and in accord
ance with the instructions to you as Lieutenant-Govf
ernor aforesaid, given at the Court of His Majesty, at 
St. James 's the 29th clay of October, 1900, in the name 
and on behalf of His Majesty to grant a free pardon to 
Edmund Harry Gray, of Bolton Street, East Fremantle, 
a Member of the Legislativ-e Council of the Parliament 
of Western Australia, as prayed for by him in his 
humble Petition addressed to you elated the 24th day of 
August, 1934, and hereunto annexed; 

and 

2. To approve the form of instrument of pardon 
hereunto annexed; 

and 
3, To sign and seal the same; 

and 
4. To approve and authorise the d,elivery of the 

same to the saicl Edmund Harry Gray, and the publica
tion thereof or of a copy thereof to all and singular the 
several persons to whom the said instrument of pardon 
is addressed. 

(Initialled: P.C.) 
(Sgcl.) J. WILLCOCK, 

Minister for Justice. 

Approv•ed by His Excellency in Council and entered 
on the Minutes of the Executive Council accordingly. 

(Sgcl.) L. E. SHAPCOTT, 
Clerk of the Council. 

21st August, 1934. 

APPENDIX G. 

[EXTRACT FROM ANNOTATED CONSTI'rUTION OF THE COM:MONWEALTH.7 

(Quick & Garran, p. 501.) 

1>57. "Powers, Privileges and Immunities." 

Powers and Privileges: The following are among (viii) The right of free speech in Parliament with-
the principal powers and privileges of each House, and out liability to action or impeachment for any-
of the members of each Rouse, of the Imperial Parlia- thing spoken therein; established by the 9th 
ment as now known to the law:- article of the Bill of Rights. 

(i) The power to order the attendance at the bar (ix) The right of each House as a body to freedom 
of the House of persons whose conduct has of access to the Sovereign for the purpose of 
been brought before th•e House as a matter of presenting and defending its laws. 
privilege. 

(ii) 'rhe power to order the arrest and imprison
ment of persons guilty of contempt and breach 
of privilege. 

(iii) The power to arrest for breach of privilege by 
the warrant of the Speaker. 

(iv) The power to issue such a wanant for arrest 
and imprisonment for contempt and breach of 
privilege, without showing any particular 
grounds or canses thereof. 

( v) 'l'he power to regulate its proceedings by 
standing rules and orders having the force of 
law. 

(vi) The power to suspend disorderly memhers. 
(vii) The power to expel members guilty of dis

graceful and infamous conduct. 

Breaches of Privileges:-
(i) Wilful disobedience to the standing rules and 

orders of the House passed in the exercise of 
its constitutional functions. 

(ii) Wilful c1isobecl1ence to particular orders of the 
House made in the exercise of its constitutional 

(iii) 
(iv) 

(v) 
(vi) 

functions. 
VVilfully obstrncting the business of the House. 
Insults, reflections, indignities and libels on the 
character, conduct and proceedings of the 
House and its members. 

Assaults on members of the House. 
Interference with the officers of the House in 
the discharge of their duties. 
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APPENDIX H. 
[Extract f'ro1n GoverMnent Gazette 24th Au.gust, 1934.) 

VVESTERN AUSTRALIA. 
(Sgd.) 

.JAMES MITCHELL, 
• ••. : 0.-Li:eutenaut-Governor. 

[L.s.] 

GEORGE THE FIFTH by the eessors do grant him the saicl Edmund Harry Gray our 
Grace of God of Great Free Pardon for the offence of which he stands convicted 
Britain, Ireland, and the as aforesaid ancl all and singular the executions eor
British Dominions beyond poral impi-isonments pains penalties forfeitmes dis
the Seas, King, Defende:· of abilities demands and othei- punishments whatsoev8r 
the :F'aith, Emperor of In.dia: which he the said Edmund Harry Gray has incuned or 

To our Trusty and '\Vell-Beloved Sir John Kirwan, 
K.B., Presid€nt of the Legislative Council of West
ern Australia, and all the MembeTs of the said 
Legislative Coundl, and H. ,J. Craig, Esquire, 
Stipen<liary .Magistrate o.f the Comt of Petty 
Sessions at Fremautle, and the Clerk of the said 
Court, and to all others whom it may concern, 
GREETDIG: 

WHEREAS an Election for the West Province Seat 
of the Legislative Council of the State of W-estern 
Austrnlia was held on the 12th day of :i\>1ay 1934 at 
Frenrnntle in the said State, for the electing of a Mem
ber to serve in the Legislative Council of the present 
Parliament for the said vVest Province: Aud wherllas 
Edmund Harry Gray of Bolton Sti-eet East Fremantle 
a Member of the Legislative Council was on j;he 15th 
day of August 1934 convicted by II. ,T. Craig, Esquire, 
Stipendiary Magistrate sitting as a Court of Petty 
Sessions at Fremantle and fined in the s,m1 of £20 on 
the romplaint of '.J,'homas .John Hughes for that he tho 
sai,1 Edmund Harry Gray did on the 11th day of May 
1934 at Fremantle contrary to the pi-ovisions of Section 
181 Subsection -5 of 7 Edward VII No. 27 (the Electoral 
Act 1907') publish a printed document or· writing con
taining untrue statements defamatory of Thomas John 
Hnglws a candidate for the West Province Seat at the 
Legislatii-e Conncil Election 1984 anil calculah,d to 
infl nPnce the votes of electors such document being 
hea<lP,1 '' T. J. Hughes wants to Govern the Country': 
Now Know Ye that We in consideration of some cir, 
enmstances humbly represented unto us anrl for divers 
goorl eonsiderations are graciously pleased to extend 
our Grace and 1vleTcy unto him the said Edmund Harry 
Grny, ancl by thes,e presents for us our heirs and sue-

is subject to for or by reason of such offence and in 
particular the disability or incapacity of being ehos,en 
or of aitting as a :Member of the Legislative Cotmcil 
of the Parliament of the State of '\Vestern Australia 
eaused or ercatecl by Section 184 of the said ID!ectoral 
Act 1907 on the conviction of the saicl Edmund Harry 
Gray as aforesaid: And we do by these _presen~s give 
and gi-ant unto him the said Edmund Harry Gmy our 
firm peace thereupon and, further, we strictly command 
all and singular ,Judges, Justices and all others whatso
ever that this our present free and gracious pardon shall 
Le' constrnecl expounded ancl adjudged in all our Courts 
arnl elsewhere by the general words dauses ancl sen
t0nff'S abo'sesaid in the largest aml most beneficial sense 
for the most full and firm discharge of him the said 
Edmund Harry Gray aceo1·ding to · our true intention 
c>xpressed in these letters patent without any ambiguity 
quest.ion or delay whatsoc,v-er. 

Our '\Vill and Pleasure, therefore, is that you do take 
due notice hereof. 

And for so doing this shall be your wanant. 

In Testimony whereof we have caused these Presents 
to be macle and the Seal of Our said State to be here
unto affixed. 

Witness His }Jxeellency Sir ,James ]1,fitchell, K.C.M.G., 
Lieute1iant-Goven10r in and over the State of Western 
Australia, nt Perth, WestcTn Australia, this 21st ilay of 
August, iu the year of Om- Lord, On,, thousand nine 
lmndre,I and thhty-four. 

By' Command, 

<Sgrl.) J. WILLCOCK, 

Minister for J ustfoe. 

Ry Authority: FRED. \VM, SIMPSON, Government Printer, Perth, 




