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RECOMMENDATIONS 

As a result of the Committee's review of the schedule of Acts that were 
considered for repeal, the Committee resolved that all the Western Australian 
Acts and the Imperial enactments be repealed, subject to some conditions being 
undertaken on the Contraceptives Act and the Imperial enactments relating to 
the appointment of justices of the peace. (refer to 2.7 and 5.1) 

PART 1: INTRODUCTION 

1.1 The Select Committee into the Committee on Bill was appointed by the Legislative 
Council on September 28, 1989. 

1.2 In 1988 the Government introduced into the Legislative Council a Bill entitled 
"Miscellaneous Amendments and Repeals Act 1988". It included the same list of acts 
as appear in the schedule listed below. When the Bill was debated in the Legislative 
Council an objection was taken under the Standing Order which provides that a Bill 
should deal with one subject matter only. It was suggested that the Bill should be 
submitted to a select committee for detailed consideration. On September 6 1989 the 
Leader of the Government moved to establish a committee to consider the contents 
of the Bill. 

1.3 The Committee Tabled an Interim Report on December 7 1989 agreeing to the repeal 
of all the Western Australian Acts, except the Contraceptives Act 1939. 

1.4 The Terms of Reference are contained in appendix" A" 
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PART 2: PROCEEDINGS 

2.1 The first meeting of the Committee was held on Thursday October 19 1989 at 10.40 
am in the Office of the Deputy Clerk, Parliament House, where the Hon D J 
Wordsworth was elected as Chairman. The Committee held 10 meetings, and met 
with Mr Alex Head a Research Officer from the Law Reform Commission of WA, 
who briefed the Committee on reasons for the repeal of the Imperial enactments. The 
Committee wrote to 24 departments and organisations seeking information. 

2.2 

2.3 

2.4 

The Committee's inquiry which lead to the tabling of the Interim Report had been 
constrained by a lack of resources and time. Whilst departments may have carried 
out in-depth research into the reasons for individual acts and their repeal, the 
Committee received minimal information from the departments. This meant that the 
Committee was required to carried out its own research. This caused great difficulty 
for the Committee in handing down the report by the specified date. 

The Committee examined the Imperial enactments listed in the terms of reference. It 
resolved to seek legal opinions on the repeal of the Imperial enactments and to 
research the foundation of the law in Western Australia. It further resolved to 
proceed with the review of the Western Australian acts to determine which of them 
required further information. 

The Committee received conflicting opinions on the question of whether or not the 
Parliament of Western Australia has the constitutional power to repeal those Imperial 
enactments which have not been adopted by legislation in this State. 

2.5 After prorogation of Parliament, the Select Committee on Bill was reappointed, on 
May 10 1990. A meeting of the Committee on June 19 1990 reappointed the Hon 
David Wordsworth as Chairman to the Committee. 

2.6 Since the Select Committee tabled the Interim Report, on December 7 1989, the 
Committee has further considered the proposed repeal of the Contraceptives Act 
1939, and resolved that the Act should be repealed subject to certain conditions 
being undertaken. 

2.7 The Committee brings to the Government's attention that some of the statutes listed 
for the Committee's consideration had incorrect dates, and that before legislation is 
introduced into Parliament it should correct this problem. 

2.8 The Imperial enactments referred to the Committee related to Justices of the Peace. 
In considering the repeal of the Imperial enactments the Committee first had to 
resolve the question on the Constitutional power to repeal Imperial enactments in 
Western Australia. This problem arose from conflicting opinions received by the 
Select Committee on the question whether the Imperial enactments can be repealed 
by the Western Australian Parliament. 

2.9 A submission received from the Acting Chief Magistrate, Mr T R McGuigan, 
suggested that any Imperial Statute not having been adopted by Legislation in this 
State cannot be repealed by our Parliament. The Acting Chief Magistrate cited a 
paper prepared by Mr D Chantler (an articled law clerk) in February 1959. This 
opinion was rejected by the Crown Solicitor's Office who maintain that the 
Parliament does have the power to repeal such Statutes. (see Appendix B) 

2.10 The Select Committee resolved to research the history of law relating to the 
reception and status of English Law in Australia to put beyond doubt the authority 
and powers of the State Parliament. 
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PART 3: IMPERIAL ENACTMEl\'TS 

3.1 

HISTORY OF LAW IN 'WESTERN AUSTRALIA 

At the time of the establishment of the colony the powers of government were placed 
wholly in the hands of the Lieutenant-Governor, Captain Stirling. His proclamation 
stated that upon the establishment of the settlement "the Laws of the United Kingdom 
as far as they are applicable to the Circwnstances of the Case do therein 
immediately prevail". 

3.2 This meant that Western Australia as a "settled" colony inherited, under the common 
law, a vast body of English Law as the "birthright" law of the colony. This included 
stamtes which had been passed by the English Parliament and the general principles 
of unenacted law which had been developed by English courts over the centuries. 

3.3 

3.4 

3.5 

3.6 

3.7 

Stirling did not know "how far this doctrine be strictly accordant to the Principles of 
Law", but it was in fact the accepted position where "unoccupied" lands were 
colonized. Upon appointment, therefore, Justices of the Peace would have the same 
jurisdiction as in England. 

The difficulty was that Stirling had not been authorized to establish courts or to 
appoint Justices of the Peace or for that matter anyone else with coercive powers. It 
was not until 30 months after the Order in Council, dated in November 1830, that 
Stirling received that authority. In the interim, he had been compelled to appoint 
Justices of the Peace and constables to control the settlement. 

By the Order in Council the Governor, the Senior Officer of the Land Forces, the 
Colonial Secretary, the Surveyor-General and the Advocate-General, or any three of 
them including the governor "shall have authority and power to make ordain and 
establish all such Laws and Ordinances and to constitute such courts and Offices as 
may be necessary for the peace, order and good government of His Majesty's 
Subjects and others within the said Settlements". Subsequently, Stirling left the 
Courts of Petty Session and Quarter Sessionsas they were originally constimted, with 
W H Mackie as Chairman, but expanded their authority to deal with all crimes. 

Common Law acknowledged that the sovereign British Parliament could pass laws 
which applied by paramount force in any British colony. So, too, could British 
stamtes be construed as applying to colonies in general, or specific colonies, by 
"necessary intendment" of the British legislamre. But, while these things were 
acknowledged doubt surrounded the power of the colonial legislatures to alter or 
repeal the English law which had been received under the Common law. 

In the nineteenth cenmry difficulties developed relating to the power of local 
legislatures to pass laws which conflicted with the British law. The likelihood of 
conflicts grew as the colonial legislatures were progressively given more power, 
representative government came and later gave way to responsible government. 

3.8 Events in South Australia brought this problem to a head. For almost ten years after 
his appointment to the Supreme Court, judge Benjamin Boothby frustrated many of 
the legislative endeavours of the South Australian Parliament by striking down local 
enactments in his judgements. He claimed British stamtes applied in the colony and 
that the Parliament had exceeded its specified powers under its constimtion. 

3.9 In 1861 the South Australian Parliament appointed a Select Committee to investigate 
Boothby J's decisions, but his Honour refused to appear before it. Addresses were 
adopted by both Houses, calling for his removal, but the request was refused by the 
British Parliament. 

3.10 Finally the British Government agreed to clarify the simation and sent the Colonial 
Laws Validity Bill 1865 to South Australia for its agreement. The Bill was 
subsequently passed by the South Australian Parliament and remrned to England 
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where it was enacted by the British Parliament. 

3.11 The Co)onjal Laws Validity Act 1865 was made expressly applicable to all 
· "Colonial Laws" with only few exceptions. Section 2 and 3 of the Colonial Laws 
'Validity Act ensured that the Colonial Legislatures were only to be bound by British 
statutes which applied to them by "paramount force". The sections provided:-

"2. Any Colonial law which is or shall be in any respect repugnant to the 
provisions of any Act of Parliament extending to the Colony to which such 
law may relate, or repugnant to any order or regulation made under the 
authority of such Act of Parliament, or having in the colony the force and 
effect of such Act , shall be read subject to such Act, order, or regulation, 
and shall, to the extent of such repugnaney, but not otherwise, be and 
remain absolutely void and inoperative. 

3. No colonial law shall be or be deemed to have been void or inoperative on 
the ground of repugnaney to the law of England, unless the same shall be 
repugnant to the provisions of some such Act of Parliament, order or 
regulation as aforesaid." 

3.12 In Phillips V. Eyre (1870) LR. 6 Q.B. 1., Willes J. detailed the meaning to the 
ascribed to "repugnaney" under the Colonial Laws Validity Acts. He said " ... it is 
clear that the repugnaney to English Law, which avoids a Colonial Act, means 
repugnaney to an Imperial Statute or Order made by authority of such Statute, 
applicable to the colony by express words or necessary intendment". 

3.13 Therefore "repugnancy" can only arise as a ground for invalidating a "Colonial 
Statute" when the local statute is "repugnant" to British Laws applying to the 
overseas possession by expressed words or necessary intendment. This meant, 
subject to two provisoes, that such statutes which could apply to South Australia and 
Western Australia at their dates of settlement, and those statutes which were made 
applicable to the other States under the 1828 Act, could be freely amended or 
repealed by State Parliament. 

3.14 The only apparent limitations to this rule are:-

1. That local legislation could not exceed the powers vested in a State 
Parliament under its own Constitution. 

2. Under the Colonial Laws Act, local laws were void if they were repugnant to 
English Statutes which applied to a State by paramount force. 

3.15 As a result of the CUKl Australia Act 1986 (c2), no law of the Parliament of Western 
Australia is void or inoperative on the ground that it is repugnant to the law of 
England or to the provisions of any existing or future act of the Parliament of the 
United Kingdom. Also, and the powers of the Parliament of a State include the 
power to repeal or amend any such act in so far it is part of the law of the State 
(s3(2)). Finally, the Colonial Laws Validity Act 1865 no longer applies to any law 
made by the Parliament of a State (S3(1)). 

Cs 
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SUMMARY 

3.16 Under Western Australia inherited or received law there was a great deal of 
uncenainty whether some old English statutes, including those considered by this 
Committee, ever applied in Western Australia. This was resolved by the Colonial 
Laws Validity Act 1865 which empowered the State to repeal cenain Imperial 
enactments, including the Imperial statutes under the Committees terms of reference. 

3.17 The Imperial statutes under review were not expressly intended by the English 
Parliament to be the Law in Western Australia, therefore making it competent for 
Western Australia to repeal or modify their operation. 

3.18 Under the Australia Acts 1986 the Western Australian Parliament has the power to 
repeal or alter any English Statute in force in Western Australia (with exception to 
cenain statutes, such as the Statute of Westminster). 

3.19 The Select Committee notes the comments of the Western Australian Law Reform 
Commission's Repon on Couns of Petty Sessions - Project No. 55 Pt 11, 1986. 
Those comments suggest that each of the Imperial statutes under the Committees 
terms of reference may be repealed. The Committee also was given a copy of the 
Law Reform Commission's submissions relating to this topic. They included 
submissions from Justices, Magistrates, Lawyers, and the Crown Law Depanment, 
non of whom suggested that any of the Imperial enactments under consideration 
should be retained. The Select Committee also received advice from the Solicitor 
General and a submission from Hon Ian Medcalf a former Attorney General in the 
Legislative Council. The Select Committee concluded that the Western Australian 
law must be exhaustive before it agreed to the repeal of any Statute under 
consideration. 
(see Appendices C & D) 
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PART 4: FTh'])INGS AND RECOMMENDATIONS ON THE IMPERIAL 
ENACTME!STS 

· * Imperial enactments that had incorrect dates (Ref 2.8) 

Year - Statute - General subject 

5.1 1327 1 Edw ill st 2 c 16 - Justices of the Peace 
1330 4 Edw Ill c 2 - Justices of assize 

.1344 18 Edw Ill st 2 c2 - Justices of the Peace 
1389 13 Rich II st 1 c 7 - Justices of the Peace 
1414 2 Hen V st 2 c 1- Qualification of Justices of the peace 
*1745 18 Geo ll c 20-Justices' qualification 

The purpose of these statutes is to provide for the assignment of men to 
keep the peace. 

Findings 

There currently is only provision in the Justices Act under section 6 for 
the appointment of justices. It gives the Governor the power to appoint so 
many justices as may be deemed necessary to keep the peace in the State 
of Western Australia. The committee believes that a better method of 
appointment of justices should be adopted. As justices exercise judicial 
functions then it is in the interests of this State that a more independent 
method of appointment be considered. 

Recommendation 1 
The Statutes be repealed. 

5.2 1346 20 Edw ill - Oath of the Justices 

The purpose of this statute requires those appointed to be justices to take 
an oath. 

Findings 

Section 16 of the Justices Act 1902- 1904 requires a justice, other than a 
justice appointed by virtue of section 12, to take an Oath or Affirmation 
of Allegiance as prescribed in the Third Schedule of the Justices AcL The 
Committee considers that as the taking of the Oath is now consolidated in 
the Justices Act there is no warrantable reason for the Imperial 
enactments covering the same question. This statute was repealed partly 
in 1881 and partly in 1950 in England. It assumes a relationship between 
the King and the justices which is completely inconsistent with the Bill 
of Rights 1689. 

Recommendation 2 
The Statute be repealed. 

5.3 1362 36 Edw ill st 1 c 12 - Quarter sessions 
138812 Rich II c 10 -Justices of the Peace, Quarter sessions 
1814 54 Geo ill c 84 - Quarter sessions 

The purpose of these Statutes is to fix times for holding Quarter Sessions 
and Michaelmas Quarter Sessions. 
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Findin:,:, 

Qua.-ie:- s.essions were a kind of appellate body fror;i decisions of single 
Jusuces which operated in England. Quane~ sessions were held in 
Western Australia earlv in the foundation of the colonv but thev ceased 
in 1861 when ouaner sessions and the equivalent ·civil coun were 
amalgamated in the Supreme Cour:. 

Recommendation 3 
Tne Statutes be repealed. 

5.4 139{) 14 Rich II c 11 - Justices of the Peace 

5.5 

The purpose of this Statute is to provide for the appointment of justices 
of the peace and for the payment of wages to them. 

Findin:;-s 

Justices of the peace in this State currently do not receive wages to attend 
coun. Justices of the peace at present may receive "out of pocket" 
expenses in special circumstances. The Select Committee considers that 
it is impor..ant to preserve the present tradition of honorary services. As 
the United Kingdom Roval Commission on Justice of the Peace (1948) 
Cmnd 7463, 53 pointed out, critics would inevitably attribute the 
diligence of justice in attending coun to the desire for payment rather 
than the desire to perform a public duty. 

Recommendation 4 
Tne Statutes be repealed. 

1403 5 Hen IV c 10 - Imprisonment by Justices of the Peace 

Tne purpose of this Statute is to provide that justices are not to imprison 
other that in a common goal. 

Findings 

Justices of the peace have their powers to imprison adequately covered 
under the Justices Act. Therefore this Statute has been superseded and 
has no practical application in Western Australia. 

Recommendation s 
Tne Statutes be repealed. 

5.6 1439 18 Hen VI c 11-Justices of the Peace 

The purpose of this Statute is to provide that no person shall be assigned 
to be a justice unless he holds lands or tenements of the value of twenry 
pounds per annum. 

Findings 

This S t.atute is obsolete and bears no relation 10 the current practise on 
how justices of the peace are appointed. In an answer to a question in 
1983 Vol 245, 5155 the Minister replied that the following method was 
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adopt in the criteria for appointments: 

"(l) Australian citizenship and a minimum of 12 months' residence in 
Western Australia. 
(2) A willingness and capacity to fulfil the full duties of a justice of the 
peace if called upon. 
(3) Good character, record and reputation, including preferably a record 
of community service. 
(4) A perceived need for additional justices in the area of the applicant's 
residence or work." 

The following persons being excluded: 

"(]) those not resident in the State; 
(2) those with a record of criminal or serious traffic convictions; 
(3) those whose appointment would result in a conflict of interests; and 
(4) those over 65 or under 25 years of age". 

The Select Committee considers this to be more in line with modem 
times compared to the Imperial Statute where it is necessary to be a 
holder of land or tenements. 

Recommendation 6 
The Statutes be repealed. 

5.7 *1488 4 Hen VII c 12- Justices of the Peace 

The purpose of this statute is to deal with the manner in which justices 
must execute their commission and provides remedies for people 
aggrieved by the justices' acts or omissions. 

Findings 
The W.A.L.R.C. recommends that this statute should be repealed as other 
remedies are adequate. The Committee agrees with the commission 
recommendation. 

Recommendation 7 
The Statutes be repealed. 

5.8 1553 1 Mary sess 2 c 8 - Sheriff not to act as Justice 

The purpose of this statute is to provide that a sheriff shall not act as a 
justice during his term of office. 

Findings 

The W.A.L.R.C. recommends that this statute be repealed. The 
Committee is of the same opinion. 

Recommendation 8 
The Statutes be repealed. 
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5.9 1694 5&6 Will & Mary c 11 - Quarter sessions delays 
1697 8&9 Will & Mary c 33 - Quarter sessions delays 

5.10 

The purpose of these statutes are to deal with the abuse of the writ of 
certiorari for the purpose of delaying proceedings at Quarter Sessions. 

Findings 
Certiorari is covered by the consolidated Justices Act under section 147 
"No conviction or order shall be quashed for want of form, or be 

· removed by ceniorari or otherwise into the Supreme Court, ... " 

Recommendation 9 
The Statutes be repealed. 

*1732 5 Geo II c 18 - Justices' qualification 

The purpose of this statute is to prescribe the qualifications for justices. 

Findings 
The W.A.L.R.C. recommends that this statute be repealed. The 
Committee agrees that this statute should be repealed considering the 
commission's recommendations on the establishment of a Statutory 
committtee. 

Recommendation 10 
The Statutes be repealed. 

5.11 *1732 5 Geo II c 19- Quarter sessions appeal 

The purpose of this statute is to deal with Quarter Sessions appeals. 

Findings 

Appeals from justices and court of petty sessions reside in the Supreme 
Court under the Justices Act. Therefore there is no practical purpose in 
retaining this Statute 

Recommendation 11 
The Statutes be repealed.. 

5.12 174115 Geo II c 24-Justices' commitment 

The purpose of this statute enables the justice of a liberty (that is, a 
market) or corporation to commit offenders to a house of correction. 

Findings 

Powers of justices of the peace are adequately covered in the 
consolidated Justices Act. The Select Committee considers that there is 
no practical purpose in retaining the Imperial Statute. 



Recommendation 12 
The Statutes be repealed. 

10 

,5_13 1753 26 Geo II c 27 -Justices 

5.14 

1766 7 Geo ID c 21-Justices' quorum 
1823 4 Geo IV c 27 - Justices of the Peace 

The purpose of these statutes is to require only justices learned in the law 
should be "of the quorum" and that only those justices should exercise 

, specified judicial powers. The first statute provides that a warrant should 
stand though it did not express that the justice who issued it was of the 
quorum. The second statute provides that acts required to be done by one 
or more justices of the quorum are valid even though done by justices not 
of the quorum. The third statute allows justices in places having a limited 
number of justices to act though they are not of the quorum. 

Findings 

As the concept of "quorum" does not apply in Western Australia there is 
no practical purpose in retain the Imperial Statute. 

Recommendation 13 
The Statutes be repealed. 

1760 1 Geom c 13 -Justices' qualification 
1766 7 Geo ID c 9-Justices' oaths 

The purpose of these statutes are to relieve justices from taking oaths on 
the demise of the Crown. 

Findings 

The W.A.L.R.C. recommends that these statutes be repealed as they have 
been superseded by (Imp) Demise of the Crown Act 1901. 

Recommendation 14 
The Statutes be repealed. 

5.15 1778 18 Geo ID c 19 - Payment of charges of constables 

The purpose of this statute is to deal with the payment of costs to parties, 
constables and to witnesses in relation to work of justices out of Sessions. 

Findings 

This Statute became obsolete in practice with the beginnings of the 
Police Force. Therefore this Statute has no further application. 

Recommendation 15 
The Statute be repealed. 

5.16 1788 28 Geom c 49 -Justices of the Peace 

Ci! 
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The statute provides for justices appointed for one county to act in 
relation to matters arising in an adjoining county. 

Findings 

Under the consolidated Justices Act the extent of jurisdiction for justices 
of the peace is covered adequately, therefore there is no practical purpose 
in retaining the Imperial Statute. 

Recommendation 16 
The Statute be repealed. 

5.17 1803 43 Geo III c 141- Justices protection 

5.18 

5.19 

This statute provides protection for justices in the execution of their duty. 

Findings 

Protection of justices of the peace in the execution of their duties is 
adequately covered in the Justices Act under sections 222-232. Therefore 
there is no practical purpose in retaining the Imperial Statute. 

Recommendation 17 
The Statute be repealed. 

1819 59 Geo III c 28 - Courts of quarter sessions 

This statute provides Courts of Quarter Sessions or General Sessions to 
form a court to sit apart from them in order to deal with the court's 
business. 

Findings 

The organization of courts of summary jurisdiction is governed by the 
provisions of the Justices Act. Therefore there is no practical purpose in 
retaining the Imperial Statute. 

Recommendation 18 
The Statute be repealed. 

1822 3 Geo IV c 23 - Summary proceedings 

This statute provides for a general form of conviction, that one justice 
may receive a complaint and that convictions may not be set aside for a 
defect of form. 

Findings 

The powers to be exercised by a single justice are fully set out in the 
Justice Act. Therefore there is no practical purpose for retaining the 
Imperial Statute. 



Year 

5.20 

5.21 

5.22 

Recommendation 19 
The Statute be repealed. 

12 

Acts considered for repeal to the extent specified 

Statute General subject 

1547 1 Edw VI c 7 - Justice of the Peace 

Extent of repeal 

section 4 

This statute provides under section 4 that the elevation of a justice to the 
position of duke, earl etc does not abate the commission. 

Findings 

The W.A.L.R.C has recommended that this section of the Statute be 
repealed. This Committee agrees with the recommendation as this section 
has no application in Western Australia. 

Recommendation 20 
The Statute be repealed. 

1740 13 Geo II c 18- Laws continuance etc section 5 

This section of the statute provides in an action against a justice of the 
peace, a time limit of six months on an application for certiorari and 
requires that notice be given to the justices against whose order the writ 
is sought. 

Findings 

The W.A.L.R.C. recommends that this section be repealed as generally 
the Rules of the Supreme Court 1971 - 1986 place a time limit of six 
months on an application for certiorari (0 56 r 11(1)). As there is 
sufficient coverage in this regard under the Western Australian Supreme 
Court Rules this Committee agrees with the Commissions views. 

Recommendation 21 
The Statute be repealed. 

Western Austrlian Act 

CONTRACEPTIVES ACT 1939 

The purpose of this Act is to restrict advertising of contraceptives. 

"Under the Bill, advertising in any newspaper, handbill, circular, 
magazine or programme printed within or outside the State is prohibited, 
and a person would be guilty of an offence against the Act if he publicly 
exhibits or causes to be publicly exhibited any such statements, or if he 
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gratuitously sends or delivers or causes to be sent or delivered any such 
document dealing with these matters." (Hansard 1939 page 487). 

Findings 

The Committee was advised that this act is to be repealed at the same 
time as the Health Amendment Act 1987 is to be Proclaimed. The 
Committee is of the opinion that it would be premature to repeal the 
Contraceptives Act 1939 before the Health Amendment Act 1987 has 
been proclaimed and all the regulations have been gazetted. 

Recommendation 6 
The Act be repealed, but only after the Health Amendment Act 1987 has 
been proclaimed and all the regulations have been gazetted. 
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APPENDIX "A" 

Terms of Reference 

14 

"To consider and report, not later than 2 months from the date of reference, on the 
desirability of repealing the enactments listed in the Schedule and the nature of any 
consequential amendments." 

Schedule 

Western Australian Acts 

Year Act/Ordinance # Short title 

1883 47 Vic 8 Aboriginal Offenders Act 1883 
1892 55 Vic 14 Affinnations Act 1892 
1972 97/1972 Alumina Refinery (Muchea) Agreement Act 

1972 
1918 2/1918 Broome Local Court Admiralty Jurisdiction 

Act 1917 
1936 14/1936 Bunbury (Old Cemetery) Lands Revestment 

Act 1936 
1951 2/1951 Bunbury (Roman Catholic Old Cemetery) 

Lands Revestment Act 1951 
1939 11/1939 Contraceptives Act 1939 
1929 10/1929 Easter Act 1929 
1969 65/1969 Exmouth Gulf Solar Salt Industry 

Agreement Act 1969 
1877 41 Vic 1 Extradition Act, Western Australia 1877 
1976 102/1976 Fish Farming (Lake Argyle) Development 

Agreement Act 1976 
1909 9/1909 Fremantle (Skinner Street) Disused Cemetery 

Act 1909 
1948 56/1948 Government Employees' Pensions Act 1946 
1892 55 Vic 35 Hawkers and Pedlars Act 1892 
1864 28 Vic 2 Inquiries into Wrecks Ordinance 1864 
1918 19/1918 Insurance Companies Act 1918 
1947 67/1947 Iron and Steel Industry Act 1947 
1967 19/1967 Iron Ore (Hanwright) Agreement Act 1967 
1967 9/1967 Iron Ore (Nimingarra) Agreement Act 1967 
1961 35/1961 Iron Ore (Scott River) Agreement Act 1961 
1964 104/1964 Iron Ore (Tallering Peak) Agreement Act 1964 
1969 23/1969 Lake Lefroy Salt Industry Agreement Act 1969 
1856 19 Vic 5 Lands Alienation Ordinance 1856 
1949 6/1949 Mental Institution Benefits (Commonwealth 

and State Agreement) Act 1949 
1903 7/1903 Merchant Shipping Act Application Act 1903 
1962 50/1962 Mount Goldsworthy-Ord Ranges-Depuch Island 

Railway Act 1962 
1957 12/1957 Nollamara Land Vesting Act 1957 
1928 43/1928 Poor Persons Legal Assistance Act 1928 
1892 55 Vic 13 Public Offices and Officers Designation Act 1892 
1952 51/1952 Referenda on Proposals for Marketing of 

1876 40 Vic 9 
Wheat, Oats, and Barley Act 1952 

Removal of Guano Act 187 6 
1955 23/1955 Rural Youth Movement Act 1955 
1952 18/1952 Sheepskins (Draft Allowance Prohibition) Act 1952 
1947 46/1947 Street Photographers Act 1947 



1871 
1893 
1965 

1854 
1966 

1936 

Year 
1327 
1330 
1344 
1346 
1362 
1388 
1389 
1390 
1403 
1414 
1439 
1488 
1553 
1694 
1697 
1731 
1731 
1741 
1744 
1753 
1760 
1766 
1766 
1778 
1788 
1803 
1814 
1819 
1822 
1823 

Year 

1547 
1739 

15 

35 Vic 7 Superannuation Act 1871 
57 Vic2 
24/1965 

Treasury Bills Act 1893 
Tuberculosis (Commonwealth and State Arrangement) 

Act 1965 
17 Vic 4 Waterways Ordinance 1854 
9/1966 Wood Distillation and Charcoal Iron and Steel Industry 

Amendment Act 1966 
2/1936 Wool (Draft Allowance Prohibition) Act 1936 

Imperial enactments 

Statute General subject 
1EdwIIIst2c16 Justices of the Peace 

4EdwIIIc 2 Justices of assize 
18 Edw III st 2 c2 Justices of the Peace 

20EdwIII Oath of the Justices 
36 Edw III st 1 c 12 Quarter sessions 

12 Rich II c 10 Justices of the Peace, quarter sessions 
13 Rich II st 1 c 7 Justices of the Peace 

14 Rich II c 11 Justices of the Peace 
5 Hen IV c 10 Imprisonment by justices of the peace 

2Hen V st2c 1 Qualification of Justices of the peace 
18 Hen Vic 11 Justices of the Peace 
4Hen VIie 12 Justices of the Peace 

1 Mary sess 2 c 8 Sheriff not to act as justice 
5&6 Will & Mary c 11 Quarter sessions delays 
8&9 Will & Mary c 33 Quarter sessions delays 

5GeoIIc18 Justices' qualification 
5Geollc19 Quarter sessions appeal 
15 Geo II c 24 Justices' commitment 
18GeoIIc20 Justices' qualification 
26 Geo II c27 Justices 
1 Geo III c 13 Justices' qualification 
7Geolllc9 Justices' oaths 

7 Geo III c 21 Justices' quorum 
18 Geo III c 19 Payment of charges of constables 
28 Geo III c 49 Justices of the Peace 
43 Geo III c 141 Justices protection 
54 Geo III c 84 Quarter sessions 
59 Geo Ill c 28 Courts of quarter sessions 
3GeoIVc23 Summary proceedings 
4Geo IV c 27 Justices of the Peace 

Acts to be considered for repeal to the extent specified 

Statute 

1 Edw Vic 7 
13Geollc18 

General subject 

Justice of the Peace 
Laws continuance etc 

Extent of repeal 

section 4 
section 5" 

(l 

(l . 
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Appendix "B" 

Magistrates' Chambers, 
Central Law Courts, 
Perth, Western Australia 6000 
Telephone 425 2222 

M. Peacock Esg., 
Clerk to the Committee, 
The Select Committee, 
Parliament House, 

Ref: CM/Al2 

PERTH W.A. 6000. 8th November 1989 

Dear Mr Peacock, 

Repealing Imperial Statutes 

Thank you for your letter of the 2nd November. 

I have these comments to make: 

(i) None of the Statutes listed have been adopted 
in this State. 

(ii) From my brief research it appears that a 
number of them have already suffered repeal by 
Westminster. 

Prior to the Justices Act 1902 (2 Edward VII, No.11) the law 
concerning Justices of the Peace was derived from a number of 
Statutes. All those ordinances passed in the Colony relating 
to the Office of Justice of the Peace were repealed when 2Edw. 
VII No.11 came into operation. 

From then the law relating to their appointment, powers and 
authorities was consolidated and amended within the one 
statute. 

It is not an easy question to decide whether an Imperial Statute 
has application in this State unless the Statute itself says it 
does. 

The Imp_erial Laws to apply in N. S. W. and Van Dieman' s Land were 
stated in 9 George IV C.83 (1828) but no such statement or 
declaration was made in 10 George IV C.22 (1829) in respect of 
W.A. 

•.• I 2 
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I would suggest that any law introduced on this subject upon 
the founding of the Colony of Western Australia has never 
been codified in our own Statute. 

In any event the Imperial Statutes not having been adopted by 
Legislation in this State cannot be repealed by our Parliament. 

The area of law which forms the basis of Legislative Authority 
in Western Australia was ably set out by Mr D. Chantler in 
February 1959. A copy of which may still be obtained from the 
Solicitor General's Office where Mr Chantler was then employed. 

Other than these brief observations I have nothing further to 
contribute. 

Yours sincerely, 

' 'l~-
T.R. MCGUIGAN 
ACTING CHIEF MAGISTRATE 



r 

r 

r 

Appendix "C" 

SOLICITOR GENERAL 

TELEPHONE 327 1806 
TELEX 93368 FAX 481 2252 

The Hon. David Wordsworth, 
Chairman, 
Select Committee on Bill, 
Legislative Council, 

109 SAINT GEORGE'S TERRACE, 
PERTH, 6000, WESTERN AUSTRALIA 

15 May 1990 

r Parliament House, 
PERTH WA 6000 

( 
r Dear Mr. Wordsworth, 

The Chief Justice has asked me to reply to your letter 
to him dated 9 April 1990. 

Under the principle of constitutional law relevant to 
( the Committee's deliberations the common law of England and the 

English statute law existing at the date of the formation of 
the colony of Western Australia was carried by the first 
English settlers to Western Australia and became our inherited 
or received law. This principle is, however, subject to the 
restriction that only so much of the law of England as was 

( applicable to the situation of the first settlers and the 
condition of an infant colony was received. That restriction 
is productive of a great deal of uncertainty whether some old 
English statutes, including some being considered by the 
Committee, ever applied in Western Australia. 

l 

l 

l 

It has been clear at least since the Colonial Laws 
Validity Act 1865 (before which there was uncertainty) that the 
Western Australian legislature is competent to repeal or modify 
the operation in Western Australia of any part of that received 
law - including statute law. With respect to English statute 
law, however, that statement must be understood with caution in 
two respects. 

First, it is clear from the words or subject of some 
pre-1829 statutes that the English parliament never intended 
them to operate outside England. Any such statutes are not 
part of our inherited law. 

Secondly, some statutes were expressly intended by the 
English parliament to be the law in Western Australia or in all 
colonies such as Western Australia. Where the English 
parliament specifically intended its statute to apply to 
Western Australia in either of those senses it was not 

l competent for the Western Australian legislature to repeal or 
modify its operation. The Australia Acts 1986 changed that 

l 
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position. Since the Australia Acts the Western Australian 
parliament has had power to repeal or alter any English statute 
in force in Western Australia (with a few exceptions, such as 
the Statute of Westminster and the Commonweal th Constitution, 
which are not relevant to the Committee's present purposes). 

The Committee is considering a number of Imperial 
enactments relating to Justices of the Peace which you have 
listed as dating from 1327 to 1823. There are obvious 
conveniences about having a single Western Australian Act which 
deals exhaustively with a subject such as Justices of Peace, so 
that it becomes unnecessary to consider old Imperial statutes 
to decide whether they ever applied in Western Australia and, 
if so, whether subsequent Western Australian Acts have validly 
repealed or modified the Imperial provisions. 

It is important, though, that the present Western 
Australian law be exhaustive. Many of our laws assume the 
existence of old Imperial law and depend on it for full 
operation. It is first necessary, therefore, to consider the 
present effect in Western Australia of any old Imperial statute 
to decide whether it needs to be replaced by a modern Western 
Australian provision. If that is not done it is possible that 
the repeal of the old Imperial statute by our Parliament could 
leave a significant gap in the present law in Western 
Australia. 

I have not attempted to turn out and consider the 32 
statutes you have listed, but I have noted the comments of the 
Law Reform Commission on them in its Report on Courts of Petty 
Sessions - Project No. 55 Pt II, 1986. Those comments suggest 
that each of the statutes you have listed may safely be 
repealed. In this respect I agree with the deletions you have 
made from the Law Reform Commission's list, until we have 
resolved what new provisions should be enacted here. I also 
notice some differences, in precise description of some of the 
Imperial statutes, between the Committee's list and the 
Commission's paper. These need to be checked so that any Bill 
refers correctly to the statutes to be repealed. 

If the Committee wishes specific consideration to be 
given to any of the Imperial statutes under consideration 
please let me know. 

Yours faithfully, 

(ffiu-u 
SOLICITOR GENERAL 

cc. The Hon. the Chief Justice 

[KHP692J 
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Appendix "D" 

HO:,.;. IA;\ Tv1EDCALF u, o, 

1 December, 1989 

Mr M. Pe.acock, 
Clerk to Select Committee, 
Legislative Council, 
Parliament House, 
PERTH, 
WESTERN AUSTRALIA, 6000 

Dear Mr Peacock, 

L! \L : . I,.', l, )\\d r 
In· -•-1 (;f .ll{ ,r :-:lTHJ,:.\t'f 

( ELECT COMMITTEE ON BILL TO REPEAL IMPERIAL ENACTMENTS 

I acknowledge receipt of your letter of 2 November and regret the 
delay in my reply due to many other pressing commitments. 

In view of the time delay which has occurred and the need for your 
report to be lodged very shortly, I shall summarise my views as 
under·-

l~ is quite clear that most of the enactments referred to could be 
repealed without in any respect harming present practices, duties or 
obligations of Justices or Courts of Petty Sessions. 

However, there are a number of other Acts which should not be 
repealed without preliminary action by the government of the day. 

The Law Reform Commission, following a reference of this matter by 
me, made some important recommendations in its report. I had myself 
commented on a number of aspects in relation to Justices but I did 

( -ot comment on the section dealing with the repeal of Imperial 
8nactments. Nevertheless I agree with the basic substance of the 
Commission's report in relation to that section. 

It would be inappropriate to repeal certain statutes which deal with 
appointment of Justices until such time as recommendations in 
relation to a new method of appointment are adopted. One of the 
principal recommendations of the Commission was that a Justices of 
Peace Council was to be set up by statute to recommend individual 
appointments to the Gover.nor. ancl geene.ra ll~r to supe:::-vise the 
operation of the system. 

Assuming that this proposal would be acceptable the Commission then 
recommended that a number of old Imperial statutes relating to 
Justices should be repealed. Included among these were some of 
those set out in your letter (and referred to in the Schedule of the 
Bill), particularly the following Acts:-



1327 
1330 
1344 
1389 
1390 
1414 
1439 

1 Edw III, c 16 
4 Edw III, c 2 
18 Edw III, c 2 
13 Rich II, c 7 
14 Rich II, c 11 
2 Hen V, c 1 
18 Hen VI, c 11 

2. 

Now I am not necessarily advocating that the Law Reform Commission 
recommendation relating to the appointment of Justices as set out in 
the report should necessarily be adopted. But nevertheless I 
believe that a better method of appointment of Justices than the 
present largely Ministerial or departmental method is desirable. 

It has long been my view that any suggestion of political preferment 
is out of place in relation to the appointment of Justices. So long 
as Justices exercise judicial functions which they do in this State 
and so long as the situation in this State requires the appointment (--'), 
of Justices for such purposes, then I believe it is in the interests'-7 
of the community that some more independent method of appointment 
than the present one should be adopted. 

Until such time as this occurs I believe the Imperial statutes 
referred to should remain. 

That is a summary of my views in relation to these particular 
Imperial Acts. I did not give evidence before the Law Reform 
Commission in that respect but confined my comments to my own fairly 
considerable experience of how the system was working in practice. 
My suggestions to the Law Reform Commission included, among other 
things, the gross mistake which occurred when Members of Parliament 
were permitted to gain automatic appointment as a Justice of the 
Peace but with a caveat that they should be careful to ensure that 
they did not exercise judicial duties. This in my view is a 
travesty and represents a confusion of the separate roles of the 
judicial and legislative arms of government. However, that is not 
the subject of your enquiry and as I promised that this letter would 
remain short, I shall conclude. 

Yours sincerely / 

I /;~)J,1// 
i w cl? ~Vv4\/1 
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