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PART 1: INTRODUCTION 

I.I The Select Committee into the State Energy Commission of Western Australia 
Advance Coal Purchase from Western Collieries Ltd was appointed by the Legislative 
Council on November 29 1988. 

1.2 The Committee comprised the Hons A A Lewis (Chairman), J M Brown (Deputy 
Chairman), Max Evans and Tom Stephens. 

I .3 The Terms of Reference of the Committee were to inquire into and report on, not 
later than Thursday, December 15 1988, the advance sale and purchase of coal by the 
State Energy Commission from Western Collieries, particularly with reference to: 

(a) the reasons for the purchase; 

(b) the reasons for the cancellation of the purchase; 

(c) the method and form of payment; 

(d) the negotiations surrounding the sale; 

(e) the circumstances whereby the sale was discontinued and the purchase price 
refunded, 

and such other matters generally relevant to the foregoing. 

1.4 The Committee was empowered to: 

(a) send for persons, papers and records; and 

(b) constitute a quorum with any three of the above members. 

1.5 The Committee, with all members present, met on November 30, December 5, 
December 6, December 7, December 12, December 14 and December 15 1988. 

1.6 

1.7 

Written submissions were received from: 

Mr David I Crawford, Managing Director, Western Collieries Ltd, and 

Mr N A White, Commissioner, State Energy Commission of Western Australia. 

The Committee met with: 

Mr David I Crawford, Managing Director, Western Collieries Ltd on December 12 
1988, and 

Mr N A White, Commissioner, State Energy Commission of Western Australia, on 
December 14 1988. 
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PART 2: PROCEEDINGS 

2.1 The Committee in dealing with the Terms of Reference handled the matter under 
items listed in the Terms, and the report follows the same line -

(A) The reasons for the purchase 

(B) 

(C) 

Basically this was because of the need of Western Collieries Ltd (WCL) for 
funds on November 25 1988. But the issue was confused by two separate 
types of negotiations taking place. 

The first by Mr David Crawford, initiated by letter on October IO 1988, after 
discussions with Mr A Lloyd, followed by telephone conversations with 
SECWA, proposing a pre-payment roll-over of six months duration aimed in 
reality at raising the funds needed by WCL at better than commercial rates 
and at the same time giving the State Energy Commission of Western 
Australia (SECWA) a discount. These negotiations were to proceed on 
October 28 but due to subsequent events never took place. 

The second negotiation, according to Commissioner Norman White of 
SECWA, was undertaken by Mr W C Heron, Deputy Under Treasurer and 
Associate Commissioner of SECWA, with SECWA on October 21 1988 and 
this is the purchase to which the Terms of Reference apply. 

NOTE: As explained to the Committee, the original reason for WCL's letter 
was the differential between the borrowing rate of WCL, assumed to be in 
the order of 17%, and that of SECW A, presumed to be between 15% and 17%. 
The discounting referred to by WCL would therefore fall between these rates 
in order to be attractive to the prospective parties. 

The reasons for cancellation of the purchase 

(a) 

(b) 

SECW A's position is that at all times there was a valid contractual 
arrangement in place with WCL with regard to the arrangements of 
October 21 1988. 

Mr Crawford, of WCL, has maintained at all times that there was no 
purchase to be cancelled -as no person authorised by WCL had taken 
part in the negotiations and has maintained that there was never: 

(i) any binding variation of the Coal Supply Contract with 
SECW A dated November 8 1985; nor 

(ii) any binding agreement or arrangement modifying the operation 
effect or mode of performance of the Coal Supply Contract. 

(c) The final resolution of these differing perspectives was not tested by 
the Courts. 

The method and form of payment 

The method of payment was the exchange of a cheque for $ I 5 million for a 
letter of offer from SECWA to WCL which had to be signed by WCL. 

SECW A had concerns about the commercial risks involved but were directed 
into the arrangement by the acting Minister for Economic Development and 
Trade. 
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The cheque to Western Collieries was given to Mr A Lloyd who signed for it 
and approved the arrangement on behalf of WCL. 

The negotiations surrounding the sale 

According to Commissioner White these were conducted by Mr Heron. At 
this stage it should be stated that Mr Crawford, of WCL, has throughout the 
whole incident strongly maintained that no one authorised by them was at the 
negotiations. 

The Government requested the Commission (SECWA) on October 21 1988 to 
expedite arrangements for the pre-payment of coal. These arrangements 
involved the pre-payment by SECWA of $15 million to WCL representing 12 
to 15 weeks coal supply at present offtake levels. The coal was to be 
supplied from the existing contract and did not represent an increase in 
deliveries from WCL. 

On the direction of the Minister, mentioned in (C) above, SECWA were 
requested to make an immediate pre-payment of $15 million on 
approximately 300,000 tonnes of coal. The final tonnage to be determined 
when a discount had been arranged. 

The circumstances whereby the sale was discontinued and the purchase price 
refunded 

Subsequent to the change in WCL's situation with regard to Rothwells and the 
appointment of a provisional liquidator, CSR took control of WCL. 

The cheque for $15 million which had been lodged with Spedleys was 
credited plus interest to SECWA's account on November 18 1988 as although 
neither side's position was tested at law, SECWA and WCL came to an 
amicable arrangement for the return of the money. 

Due to the lack of time, the Committee did not investigate the legal situation 
of the cheque being deposited in Spedleys and for what reason. For obvious 
legal reasons the Committee has not sought to decide on the issue of whether 
there was a sale to be discontinued (SECWA's view) or there at no time 
existed a sale (WCL's view). 
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PART 3: SUMMARY 

3.1 

3.2 

3.3 

It would appear to the Committee, if the evidence of Commissioner White is 
accepted, that the advance payment requested by Mr Heron and the Government's 
instructions to expedite the matter are the keys to the situation. 

Whether Mr Heron was entitled to negotiate or Mr Lloyd to accept money from 
SECWA on behalf of WCL are certainly matters pertaining to the alleged sale but 
probably better handled by Corporate Affairs and the National Companies and 
Securities Commission. 

On the matter of the Government's request to SECWA to expedite payment, and the 
Minister's direction to SECWA to accept the arrangement, this can be considered in a 
political light and also a legal light. In a political light it may be considered in 
hindsight that request was inappropriate, but there is no doubt that legally the 
Minister has power to direct in writing the Commission. However, some members of 
the Committee found it hard to understand why SECWA would have concerns about 
the commercial risks of the transaction when the pre-payment was for coal WCL was 
already obliged to supply under the long term contract already in place. 

3.4 Due to time constraints the Committee did not have an opportunity to meet with all 
parties referred to in the evidence of Mr Crawford and Commissioner White, thus 
the conclusions in this report should be taken as only a record of the evidence given 
to the Committee. 

3 .5 Finally the Committee congratulates the continuing Directors, Management and 
Workforce, of WCL for the manner in which they have held the Company together 
as a financially viable and attractive coal producing unit. 
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