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Discussion Paper 

GLOSSARY 

common law The law developed by the courts; judges decisions.' 

contractors Private corporation or non government agency contracted by 

a government agency to provide services previously 

provided directly by the government agency 

contracting out A government or public agency ceasing to directly employ 

its own staff and instead purchasing that service or activity 

from a private corporation or non government agency. 

crown immunity The presumption that a statute does not bind the Crown 

unless by express mention or necessary implication2 

equity A body of law that supplements the common law based on 

ethical concepts.' 

judicial review Review by the courts on the legality of the exercise of power 

by administrators and tribunals.' 

Ombudsman Parliamentary Commissioner for Administrative 

Investigations appointed under the Parliamentary 

Commissioner Act 1971 (WA). 

out-sourcing See contracting out. 

private law Laws administering relationships between private 

individuals, e.g. contract and tort lawS 

MaranteHi, S. and Tikotin, C. (1990), The Australian Legal Dictionary, 2"d Ed., Edward Arnold 

Australia, p, 54, 

Nygh, P. and Butt, P. (1997), Butterworths Australian Legal Dictionary, Butterworths, Australia, 

p,308. 

Ibid., p. 427. 

Ibid., p. 649. 

Ibid., p. 922. 
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privity of contract 

public law 

standing 

tort 

writ 

10 

ii 

Ibid .. p. 925. 

Ibid., p. 954. 

Ibid., p. 1106. 

Ibid .. p. lln. 

Ibid., p. 1279. 

Rule of law that only parties to a contract are legally bound 

by and entitled to enforce it.6 

Administrative, Constitutional, International and Criminal 
law.7 

A persons capacity to be heard in courts and tribunals.· 

A wrongdoing, a breach of a duty imposed by law that is 

potentially owed to the whole world, e.g. negligence, 

nuisance, trespass and defamation." 

A written order issued by a court commanding a person 

referred to in the writ to refrain from doing a certain act. 1O 
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Discussion Paper 

DISCUSSION PAPER OF THE STANDING COMMITTEE ON PUBLIC ADMINISTRATION 

IN RELATION TO 

THE REMEDIES AVAILABLE TO RECIPIENTS OF CONTRACTED-OUT GOVERNMENT 

SERVICES 

1 INTRODUCTION 

Tenns of Reference and Relevant Parliamentary Scrutiny 

1.1 This discussion paper arises from terms of reference contained in the thirteenth report 

of the Standing Committee on Public Administration (the Committee) titled, Out

sourcing And Contracting Out: Investigations In The United Kingdom (Report 13). 

Appendix 8, term of reference 1.3: 

I. The Standing Committee on Public Administration, in reference to the 

provision of government services by private contrtlctors or non 

government agencies {"contracted service providers"} will examine: 

1.3 what administrative law andlor other safeguards exist to preserve 

appropriate government accountability where government services 

are provided to consumers by contracted service providers. 

1.2 As the Committee has stated previously: 

11 

The contracting out of government services is particularly relevant to 

the Standing Committee on Public Administration in assessing the 

work of government departments and instrumentalities, and in 

determining where ultimate liability lies when an agency contracts 

out services it may have traditionally undertaken in the past. I I 

Standing Committee on Public Administration (1997), An Introduction to Out-sourcing - What 
are the Issues Involved? (Discussion Paper), Legislative Council, Western Australia, p. 6. 
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Definition of Contracting Out 

1.3 The Committee defined the tenn contracting out (also known as out-sourcing) in its 
Report 13: 

Contracting out occurs when a government or public agency ceases 
to provide a specific activity or service by directly employing its own 
staff and instead purchases that service or activity from a private 
corporation or non government agency. The description derives from 

the fact that the purchase is on the basis of a contract between the 
public agency and the private or non government agency. I' 

Ambit of this Discussion Paper 

1.4 It is the underlying principle of privatisation that while governments have a 

responsibility to ensure that certain services are provided to the public, it is not always 

necessary that those services be provided directly by government itself. In these 
instances there is an increasing necessity for efficient and appropriate administrative 

mechanisms to be established to ensure that service delivery to the public is of a 

guaranteed standard and on a contestable basis. 

1.5 This discussion paper will, therefore, examine the ability of recipients of government 

services to hold the government accountable for the quality of, services provided or 

adverse effects resulting from such service provision. 

1.6 The Committee may examine issues such as freedom of infonnation, Parliamentary 

and industry Ombudsmen, consumer legislation and complaints-handling mechanisms 

at a later date. 

1.7 The Committee has not called for submissions with regard to this inquiry but rather 

intends the discussion paper to generate further consideration of the necessity for 
legislative changes that need to be considered with the increasing advent of 

contracting out of services previously provided directlv by government. 

Background Observations 

1.8 The Committee observes that a contraCI between a government agency and a 
contractor could include a provision for contractual disputes between the government 
agency and contractor to be settled by arbitration. 

12 

2 

Ibid., p. 11. Also see Broadbent, A. (I986), 'Privatisation - The UK Experience', Canberra 

Bulletin of Public Administration, pp. 297-302. 
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1.9 The effect of particular contractual arrangements on members of the public would 

appear to largely depend on how the contract is drafted as well as the monitoring and 

evaluation of performance by the government." 

2 PREVIOUSLY EXPRESSED PARLIAMENTARY COMMITTEE VIEWS 

The 1992 Senate Report 

2.1 Both State and Commonwealth Parliaments have reported on the issue of Crown 

immunity. 

2.2 Tn the Decemher 1992 Senate Standing Committee on Legal and Constitutional 

Affairs (the Senate Committee) report titled The Doctrine of the Shield of the Crown, 

it was stated: 

In cases where the State privatises, the problems posed by Crown 

immunity ceases to exist. In some circumstances, however, 

privatisation may only be partial, or linked to an initial stage of 

corporatisation. In both cases the question of the corporation's 

status vis-ii-vis the Crown remains relevant. It appe~rs that the sTatus 

of a partly privatised GBE [Government Business Enterprise] or State 

corporaTion would necessarily require the removal of Crown 
immunities. 14 \ 

2.3 Following on from this view, contracting out is another situation where it may be 

desirable and logical to remove Crown immunity legislatively. 

13 

14 

" 

In an era of burgeoning contracting out by governments at all levels 

in Australia, the number of private sector bodies which may be able 

to claim the shield of the Crown is potentially large and growing. If 

such claims are routinely made it would be an unexpected 

consequence of the new public administration through contract. " 

Administrative Review Council, (August 1998), The Contractmg Out of Government Services 
Report to the Attorney General, Report No. 42, p. i. 

Senate Standing Committee on Legai and Constitutional Affairs, (December 1992), The Doctrine 
of the Shield of the Crown, p.59. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10, p. 270. 
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2.4 The Committee also notes with interest the Senate Committee's view expressed in its 

1992 report that: 

any activities of the State in the commercial field would seem to 

require a removal of the special privileges or benefits attributable to 

the Shield of the Crown. 16 

2.5 One of the recommendations of the Senate Committee was that the common law 
doctrine of the shield of the Crown be clarified in relation to government business 

enterprises and statutory authorities.17 

Legislative Council Standing Committee on Government Agencies Thirty-Sixth 
Report: State Agencies - Their Nature and Function 

2.6 For the purposes of this discussion paper, the Committee is concerned with "the 
Crown in right of Western Australia", that is to say, the Government of Western 

Australia. That Government is not, for legal purposes, restricted to the core political 
decision making body, the Governor-in-Council (i.e. the Cabinet). For the purposes of 

the law, the Government of Western Australia, and therefore the Crown, comprises of 

all the Departments of State and the bodies (statutory or otherwise) which are under 
the control of the Government, or for which the Government is directly responsible. 

2.7 The thirty-sixth report of the Standing Committee on Gove,,?ment Agencies (the 

predecessor to this Standing Committee on Public Administration) was tabled in 1994 

and made recommendations in respect of Crown immunity." That Committee noted 

the recommendations of the Commonwealth's Independent Committee of Inquiry into 

National Competition Policy (Australia) Report 1993 (Hilmer Report}19 that Crown 

advantages at law should be swept away whenever the government was operating 
commercially, in the interest of a level competitive playing field. The thirty-sixth 
report adopted that view, as evidenced in the draft Stare Agencies Bill 1994 c1.6, 
annexed to that report that all Crown immunities and privileges in respect of State 

commercial operational agencies should be abolished. 

16 

17 

" 
19 

4 

Ibid., p. 41. 

Senate Standing Committee on Legal and Constitutional Affairs (December 1992), The Doctrme 
ofthe Shield of the Crown, Recommendation I, p. xi. 

Standing Committee on Government Agencies (April 1994), State Agencies - Their Nature and 

Functiun, Report 36, Legislative Council, Western Australia, p. 12. 

Independent Committee of Inquiry (1993), National Competition Policy, AGPA, Canberra. 
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Contractors 

2.8 A contractor in a contractnal relationship with the government or a Crown agent may 

in some circnmstances receive the legal advantages of the Crown. The concern of the 

Committee is that application of legislative provisions to contractors providing 

services previously provided directly by government currently needs to be detennined 

on an individual basis. This is not appropriate as efficient contracting out requires 

more certainty when drafting contractnal specifications.20 

2.9 The Committee does not see any justification for the Crown's legal advantages 

extending to contractors with the contracting out of government services. It seems to 

the Committee that it is difficult to reconcile the position on the one hand of a removal 

or lessening of government control and on the other hand still wishing to broaden the 

scope of the government's immunity. 

2.10 Legislative clarification would be advantageous to all parties involved in the 

contracting out process, namely the government, contractors and the citizens receiving 

the services. 

3 GOVERNMENT ACCOUNTABILITY 

3.1 Contracting out inevitably involves some reduction in accountability through the 

removal of direct departmental and ministerial control over th~ day-to-day actions of 

contractors and their staff. It is the removal of such controls that is behind the 

rationale for contracting out because the rationale is that increases in efficiency come 

from the greater freedom allowed to contractors. Further, the rationale for contracting 

out is also that contractors will become responsive to public needs through the forces 

of market competition?1 

3.2 The Committee notes with interest the following views expressed by the Chief 

Ombudsman of New Zealand on this issoe: 

20 

21 

... Why should the consumer of a service formerly provided directly 

by a government agency be deprived of pre-existing rights held 

merely because the agency has seen fit, or is required, to contract out 

Aronson, M. (1997), "A Public Lawyer's Responses to Privatisation and Outsourcing", The 

Province of Administrative Law, Taggart, M. (Ed.), Hart Publishing, Oxford, p. 57. 

Mulgan, R. (December 1997), "Contracting Out and Accountability", Australian Journal of 

Public Administration, Vol. 56, No.4, p. 108. 
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the delivery of some of those services? The service is srill pmvid,d. 

but now on behalf of the agency rather than by the agency. 

I suggest, in answering that question, there is really no reason why 

the previously held right to an independent external review should be 

preserved. The decision to contract out, or otherwise re-organise, an 

agency's provision of a service should not impact negatively upon the 
consumer.22 

Loss of Accountability In the Contracting Out Situation 

3.3 The loss of accountability can relate to both the provision of services2.1 and to broader 

questions of public interest.24 

3.4 At common law (as opposed to legislation) there are two avenues by which recipients 

of government services can seek to hold government accountable: 

3.4.1 Public law remedies. being administrative law. allowing for review of 

government decisions. and constitutional law • allowing challenge to the power 

of government to act at all; and 

3.4.2 Private law remedies, namely contractual remedies or tort remedies. 

Contractual remedies are in respect of obligations by reason of a contract. 

Tort remedies deal with breaches by the service provider of obligations owed 

to the world in general. 

Remedies 

3.5 Therefore there are three types of remedies available to the recipients of a contracted 

out service: 

22 

6 

3.5.1 contract; 

3.5.2 tort; and 

Sir Elwood, B. CBE, Chief Ombudsman of New Zealand (2000) "Government by Contract- Its 

Impact Upon Good Administrative Conduct - An Ombudsman's Perspective", Australian 

Institute of Administrative Law Conference 2000 Papers: Sunrise or Sunset? Reinventing 

Administrative Law for the New Millennium, p. 2-3 

Which is lhe subject of this paper. 

Which would encompass such issues as corruption, which is not the subject of this paper. 
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3.5.3 legislative remedies. 

3.6 Within the Commonwealth sphere, recipients of government services provided by 
contractors also have access to a statutory administrative law regime. 

3.7 The Commonwealth Government has sought to codify its accountability by 
introducing the Administrative Appeals Tribunal Act 1975 (Cth) and the 
Administrative Decisions (Judicial Review) Act 1977 (Cth). 

Public and Private Law Distinction 

3.8 Aronson observes that 

The perception that administrative law is a single and indivisible 

package may well be a peculiarly Australian phenomenon.25 

3.9 He suggests that it is inappropriate to view administrative law as either applying or not 
applying26 particularly in the context of contracting out?' That is, the distinction 
between public and private law is not always a clear distinction. Contracting out 
between the government and a contractor creates difficu~ies at law because it is 
difficult to determine the applicability of contract law to such a relationship. 

3.10 It is interesting to note that even when services are provided to the citizen directly by 
government, difficulties arise in viewing the relationship willi the citizen and the 
service provider as "contractual". This is because neither scenario involves the 
situation of "two autonomous parties freely negotiating their own rules".2B This would 

then suggest that the relationship between the government, in its capacity as service 
provider, and the citizen has always been a relationship that is difficult to define. 

3.11 One unique factor that comes into plav when services are provided by government is 
"policy-making": 

2. 

27 

28 

Incremental policy making and large scale outsourcing find it difficult 

to co-exist, because effective outsourcing requires great precision and 

Aronson, M. (1997), "A Public Lawyer's Responses to Privatisation and Outsourcing", The 
Province of Administrative Law, Taggart., M. (Ed.), Hart Publishing, Oxford, p. 53. 

Ibid., p. 53. 

Ibid., p. 55. 

Ibid., p. 55 and also see Harden, I. (1992), The Contracting State, Open University Press, 
Buckingham. 
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foresight on the pan of those designing the contract specifications. 

The contractor must know in advance exactly what is required, in 

terms of service and peiformance standards. This makes it difficult to 

be flexible when novel cases with policy implications arise.2o 

3.12 TIle Committee believes that the crux of this issue is that contractual provisions are 

inadequate in dealing with policy and other non-cconomic factors. JO This is because it 

is difficult in a contract to adequately deal with the idea of social responsibility. 

3.13 The application of administrative law principles to the private sector (as opposed to its 

traditional realm, the public sector) is examined by ~lullan. In Administrative Law <If 

the Margins" Mullan asserts the view that, 

a credible argument can be made for the legitimacy of judicial 

application of administrative law in many of the deregulated, 
privatised, and corporated domains. Jl 

3.14 Mullan examines these issues in the Canadian context and observes that, 

20 

30 

" 
-'2 

33 

8 

.. not only is there 110 clear separation of public anti private ill this 

domain [administrative law) but also the common law has played a 

significant role in bringing broader public policy objectives to a field 
of commercial activity that, until recently, was charactt!f'ised in both 

the private and the public sectors by considerations of freedom of 

contract, complete discretion in the exercise of contractual power 

conferred by referellce to a literal reading of the lallguage of the 

written transaction, and more generally, all entitlement /0 pursue 

self-interest at the expense of all other guals. n 

Ibid., p. 57. Also see Diver, c.s. (1981), "Policymnking Paradigms in Administrative Law". 

lIaTllard Law Review, Vol. 95, p. 393. 

Ibid., p. 58. 

Mulian, D. (1997), "Administrative Law at the Margins", The Province of Administrative Law, 
Taggart, M. (Ed.), Hart Publishing, Oxford, p. 134. 

Ibid., p. 136. 

Ibid" p. 145. 
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Administrative Law Remedies Where a Contractor Delivers a Government 
Service 

3.15 Because administrative law remedies apply to administrative decisions made by 

government, how they apply when those processes are carried by those in the private 

sector is unclear. Further, recipients of government services may not have the right to 

seek a review of a decision of a contractor that adversely affects their interests or to 

obtain the reasons for the decision. However, contractors lIIay be answerable to 

administrative law remedies if there is an express statutory provision that explicitly 

states that it applies to the contractor.34 

4 THE CROWN - ADVANTAGES AND REMEDIES 

4.1 The Government of Western Australia (i.e. the Crown) has significant advantages in 

litigation over ordinary citizens where it is sued for breach of contract, or civil wrong 

(a tort). Some of those legal advantages may be available to a contractor, contracting 

with the Crown, who is providing services to the public. 

4.2 The scope of the advantages of the Crown was in the past referred to as "the Shield of 

the Crown". The expression was used to indicate the bodies, which were sufficiently 

under Crown control, or sufficiently "government-like" in their function to cause them 

to be identified at law as the Crown. Whether a party could be identified as the Crown 

or not was and is relevant because the Crown has had, and continues to have available 

to it, considerable advantages at law. 

4.3 The High Court in Townsville Hospitals Board v Townsville City Council35 asserted 

that, "All persons should prima facie be regarded as equal before the law",36 and went 

on to note the ease with which a legislature might state that a statutory body was to be 

34 

35 

36 

For further discussion on these points see: Administrative Review Council (August 1998), The 

Contracting Out of Government Services Report to the Attorney General, Report No.4, p. 16. 

(1982) 149 CLR 282. 

At 291, per Gibbs Cl, with whom the olller members oithe Court agreea. 
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recognised as the Crown." The leading writer in this field, Dr Nicholas Seddon, has 

suggested that it would be in accordance with the trend of the High Court thinking to 

deny any special status to a body in the absence of explicit statutory words." 

4.4 The Crown has many advantages at law. A first legal advantage to the Crown is that 

there is a common law presumption that it is not bound by legislation unless the 

legislation specifically states that the Crown is bound.39 However, legislation in 

various States has modified this position: 

4.4.1 The Australian Capital Territory and South Austmlian interpretation statutes 

provide that an Act binds the Crown unless that Act specifically states 

otherwise.40 

4.4.2 The Tasmanian and Queensland interpretation statutes provide that an Act 

does not bind the Crown unless that Act specifically states that it does'" 

4.5 What still remains unclear is the extent to which persons or bodies other than the 

government, are also covered by this Crown immunity. The issue was addressed in 

part in the High Court decision of Bradken Consolidated Ltd v. Broken Hill 

Prnprietary Ltd.'2 

JJ 

38 

39 

• 0 . , 
10 

It was held in Bradken that companies in a contractual relationship 

with the Commissioner for Railways were also immufl'l!. This was 

because it was impossible to apply the Act to them without also 

affecting the Commissioner for Railways. To maintain the 

This point was taken up with alacrity by the then Western Australian Government which from 
1983 set up a raft of commercial bodies under statutes which specifically proclaimed the bodies 
to be the Crown, and provided that they would have the immunities of the Crown: Western 
Australian Development Corporation Act 1983 s.4(3); State Government Insurance Commission 
Act 1986 s.4(3); Western Auslralian Exim Corporation Act 1986 s.4(3); Gold Banking 
Corporation Act 1987, setting up as agents of the Crown. and possessed of the immunities of the 
Crown, Gold Bank (s.4(3», the Mint (s.35(5}), and GoldCorp (s.48(4}), to name but some 
examples. 

Seddon, N. (1999), Government Contracts: Federal, State and Local, 2" Ed., The Federation 
Press, p. 118. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Low Review, Vol. 10, p. 263 . 

Interpretation Act 1967 (ACT), s7(I) and Acts Interpretation Act 1915 (SA), s20 . 

Acts Interpr.tationAct 1954 (QLD), sl3 and Act. Interpretation Act 1931 (Tas), s6(6). 

(1979) 145 CLR 107. 
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Commissioner's immunity, therefore, it was necessary to confer 
"derivative" immunity on the private sector entities who were doing 

business with the Commissioner!] 

4,6 However, the extent to which private companies and persons can claim Crown 
immunity derived from a contractual relationship with the Crown still remains 

unresolved after this and subsequent decisions, .... 

Prerogatives: Crown Immunity from Suit 

4.7 Some of the Crown's advantages are "prerogatives", that is, exclusive rights or 

privileges of the Crown. 

4.R The presumption that the Crown does not have to comply with general statutes 
(discussed above) is merely an interpretive tool, not an aspect of prerogative, 

4.9 However, an important "prerogative" is the immunity of the Crown from litigation. It 
was only in 1947 that the British Parliament passed legislation, which provided that a 

litigant had a right to sue the Crown. 

4, \0 Historically, involvement of the Australian colonial governments in commercial 

activities in a way that had not occurred in Britain attracted political pressure IlJ allow 

legal redress against these colonial governments even though thry were notionally still 

the sovereign's governments. Tbe result was the passage in Queensland in 1866 of 

the Claims Against The Government Act, which was the first of various Crown Suits 

Acts throughout the Australasian colonies:' 

4,11 Western Australia passed its first legislation in this field in 1898 with the Crowli Suits 

Act 1898, and that Act was replaced in \947 with the present legislation governing the 

manner in which the Crown may be sued in this State, the Crown Suits Act 1947. It is 

appropriate to note here that s47A of the Limitation Act 1935 is concerned with 

"Actions Against Public Authorities", This section was introduced in 1954, and 
ss.47A(4) makes it cieElf that the section is intended to embrace Crown agencies and 

instrumentalities. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10, p, 266. 

Ibjd., p. 266. Also see Woodlands v. Permanent Trustee Co Ltd (1996), 68 FCR 213 and Bass v. 

Pcrmantnr Trustee Co Ltd (Homefund Case) (1999) 161 ALR 399 

Finn, P,D., (1996). "Claims against the Government Lt:gi~laliull", i:.:ssnys on l...cu'/ and 

C(}vernmf.nt, the Citiun and the State in the Cou.rts, Vol. 2. Law Book Company. r. 25. 
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4.12 The section provides for a one-year limitation period on legal actions being 
conunenced against Crown bodies, for anything done in execution of an Act or public 

duty (including negligent performance). The time constraints on litigation imposed by 

the Limitation Act 1935 mirror those provided in the Crown Suits Act 1947 for suing 

the Crown. 

The Crown Suits Act 1947 

4.13 Sections 5 and 9 of the Crown Suits Act 1947 provide that: 

"the Crown may sue and be sued ... in the same manner as a subject" 

and, that "the same process shall be available both to the Crown and 

to the subject for the determination and enforcement of claims" in the 

civil courts. 

4.14 Seddon, in Government Contracts, states: 

It is at least arguable that the sub-section [that is, s.5 of the Western 

Australian Act] merely removes immunity from suit and says nothing 

further about the rights of the parties to such a suit.46 , 

4.15 Seddon drew a distinction between the Judiciary Act 1903 (Cth), and other Crown 

Suits legislation around Australia on the one hand, and on the 0lher, the Crown Suits 

Act 1947 (W A). Seddon observed that the Commonwealth Act refers to the "rights" 
of litigants,·7 while the Western Australian Act appears to adopt a narrower position. 

The only "right" bestowed by the Crown Suits Act 1947 on ordinary perNons as 

litigants is the right to take the Crown to court, a right which would not exist but for 

that legislation. 

4.16 The Crown Suits Act 1947 ss.6(1) states. 

46 

12 

, .. no right of action lies against the Crown unless -

(a) the prospective plaintiff gives to the Crown Solicitor within 

three months notice in writing giving reasonable information 

Seddon, N. (1999), Government Contracts: Federal, State and Local, 2"d Ed., The Federation 
Press, p. 129. 

The Judiciary Act 1903 (Cth) s.64 provides that "In any suit to which the Commonwealth or a 
State is a party [this is only relevant to a State when a State is involved in constitutional 
litigation], the rights of panies shall as nearly as possible be the same, and judgment may be 
given and costs awarded on either side, as in a suit between subject and subject." 
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of the circumstances upon which The proposed aCTion will be 
based and his name and address and That of his solicitor or 

agent; and 

(b) the action is commenced before the expiration of one year 

from the date on which the cause of action accrued.48 

4.17 Subsections 6(2) and (3) allow either the Attorney General or the Court to extend the 
limitation restriction to 6 years. Section 7 precludes the Act from affecting statutory 

Crown agents or instrumentalities, thereby statutorily dividing into two parts: the 

Executive Government (Ministers and Departments), and Crown Agencies and 

instrumentalities. Only the former is dealt with by the 1947 Act, while the latter are 

dealt with under s.47A of the Limitation Act 1935. The time constraints on when 

litigation must be started are identical in both. 

The Operation of the Crown Suits Act 1947 

4.18 The Crown Suits Act 1947 deals only with procedural, not with substantive legal 
equality between plaintiff and the Crown. It has been observed that the Western 

Australian position, alone in Australia, gives a litigant against the Crown equality only 

as to procedure, not legal rights 49 These in law are categorised as "substantive 

rights", to distinguish them from "procedural rights" which refer to the manner in 

which litigation will be conducted. 

4.19 It follows that the position of a plaintiff suing the Crown in Western Australia is the 

most disadvantaged in Australia, and that disadvantage is one, which a consumer of 

government services will confront immediately on litigating against the Crown. 

5 CONTRACT 

5.1 A contract is a legally enforceable agreement entered into by two or more parties. If 

the recipient of government services has entered into a contract with the Contractor 

they will be able to enforce the provisions of the contract directly . 

• 8 

•• 

Thompson v. Lord Clanmorris [1900] 1 Ch 718; a cause of action accrues when the necessary 
facts have occurred, and there is in existence a competent plaintiff who can sue and a competent 
defendant who can be sued. 

Seddon, N. (1999), Government Contracts: Federal. State and Local, 2"' Ed., The Federation 
Press, pp. 129-\30. 
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5.2 However, if the contractor merely collects a fee from the recipient of government 

services on behalf of the government, there is no contractual nexus between the 

recipient of government services and the contractor. For example, banks collecting 

payment on behalf of a government agency. 

Contractual Remedies 

5.3 There are primarily two types of remedy offered by contract law: monetary damages 

for breach of contract, and specific performance of the provisions of the contract 

(which entails the courts making an order for a party to perform his or her obligations 
under the contract).'" 

Damages 

5.4 With regard to damages for breach of contract: 

The remedy in damages does not depend on there being a term in the 

contract expressly conferring the right of recovery, it is implied by 

law in the absence of a term to the contrary. Thus, it has been said 

that the failure to discharge a primary contractual o~ligation usually 

gives rise to a secondary obligation to pay damages.51 

5.5 The object of awarding damages is to compensate the plaintiff, so that the award 

places the plaintiff in the same position they would have been In had the breach not 

occurred, rather than to punish the party breaching the contract. 

5.6 

5.7 

'1 

" 

14 

Specific Performance 

Specific performance is ordered where damages for breach of contract are 

inadequate'2 and requires the defendant to perform his Of her contractual obligation." 

Specific performance encompasses all of those remedies available in equity to the 

purchaser to protect the interest that he or she has acquired under the contract, for 

Gillies, P. (1999), Business Law, 9'" Ed., The Federation Press, p. 119. 

Carter, J.W. and Hartland, DJ. (1991), Contract Law in Australia, 2M Ed., Butterworths, 
Sydney, Australia. p. 705. 

For example Trident General Insurance Co Ltd v. McNiece Bros Ply Ltd (1988) 165 CLR \07, 
which involved the specific performance of an insurance contract, though most commonly 

specific performance is awarded. 

Australian Hardwoods Ply Ltd v. Commissioner for Railways [1961]1 All ER 737. 
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example, protection by injunction. 54 Specific performance is available where the 

common law does not provide a remedy, or where the common law remedy is 
inadequate." 

Limitations of Contractual Remedies 

5.8 The legal doctrine of privity of contract is the primary limitation imposed over 

contractual remedies. This legal doctrine is that only a party to a contract may seek a 

contractual remedy from the courts with reference to that contract.'· Consequently, 

parties who are not a party to the contract do not derive any rights under the contract, 

and will not be able to enforce the provisions of the contract. There are exceptions to 
this doctrine such as "agency"." Another is where one of the parties to the contract 

acts as trustee for a third party who is the beneficiary of that trust." 

5.9 The case of Trident General Insurance v. MeNieee Bros Pty Ltd'" may provide an 

exception to this rule. In this case the Court stated that if the contract is entered into 

with the knowledge that it is to benefit parties who arc not a party to the contract, thp. 

doctrine of privity might not apply.60 

54 

so 

" 
•• 
60 

Stem v. McArthur (1988) 165 CLR 489. 

JC Williamson v. Lukey (1931) 45 CLR 282 

Gillies, P. (1999), Business Law, 9" Ed., The Federation Press, p. 319. 

See paragraphs 5.25 - 5.26 of this Discussion Paper and Trident General Insurance v. MeNieee 

Bros Pty Ltd (1988) 80 ALR 574. 

Gillies, P. (1999), Business Law, 9" Ed., The Federation Press, p. 322. 

(1988) 165 CLR 107 

Carter, J.W. and Harland, DJ. (1993), Contract Law in Australia, 2"" Ed., Butterworths, 
Australia, state: "Viscount Haldane LC expressed the basic rule in Dunlop Pneumatic Tyre Co 

Ltd v. Selfridge & Co Ltd [1915] AC 847 at 853: "My Lards, in the law of England. certain 

principles are fundamental. One is that only a person who is a party to a contract can sue on it. 

Our law knows nothing of a jus quaesitum tertia arising by way of a contract. Such a right may 

be conferred by way of property as. for example. under a trust. but it cannot be conferred on a 

stranger to a contract as a right to enforce the contract in personam." And in Coulls v. Bagol's 

Executar and Trustee Co Ltd (1967) 119 CLR 460, at p. 478, Barwick, Cl said: "It must be 

accepted that, according to our law, a person not a party to a contract may not himself sue upon 

it so as directly to enforce its obligations. For my pan, I find no diffiCUlty or embarrassment in 

this conclusion. Indeed, I would find it odd that a person to whom no promise was made could 

himself in his own right enforce a promi .. made to anotlter", p. 305, paragraph [901]. 
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5.10 Essentially, the Court considered it would be unconscionable·1 for the parties to the 

contract to deny the intended beneficiary62 of their contractual remedies under the 

contract. However, it is still uncertain how far the courts are prepared to extend this 

exception to the doctrine of privity. Therefore, its effect on the relationship between 

the Crown and contractors, the Crown and the public, and the contractors and the 

public is unclear. The Committee sees this lack of clarity as very undesirable. 

Contractual provisions 

5.11 The Administrative Review Council suggested that government agencies consider 

four broad questions when preparing contracts with contractors: 

5.11.1 What is the scope of the service to be provided by the contractor? 

5.11.2 Who is responsible when things go wrong and what obligations do they have 

to fix the problems? 

5.11.3 What information is the public entitled to and how will they access it? 

5.11.4 How will the contractor's performance be monitored? , 

5.12 In Western Australia the government agency responsible for overseeing contracting by 

government agencies is the Department of Contract and Management Services. There 

are generic contracts which provide general conditions of cbntract and specific 

guidelines that must be followed by agencies when entering into agreements with 

contractors.63 

61 

" 
• 3 

16 

Nygh, P. and Butt, P. (1997), Butterworths Australian Legal Dictionary, Butterworths, Australia, 
define unconscionable as: "Unfair, unjust, unscrupulous, unreasomtblc, or excessive; against the 

dictates of conscience as recognised by a court of equity. Conduct is deemed unconscionable 
where it can be seen in accordance with ordinary concepts of humanity to be so unfair and 
against conscience that a court would intervene (Zan_if v. Elcom Credit Union Ud (1990) 94 
ALR 445; ATPR 41-058) or so unreasonable and oppressive so as to affront minimum standards 
of fair dealing (Commonwealth v. Verwayen (1990) 170 CLR 394; 95 ALR 321)", pp. 
1207-1208. 

Ibid., p. 121. Beneficiary is defined as: "A person who, by being in a particular kind of legal 
(including equitable) relationship, receives or is to receive a benefit, profit or advantage" . 

See www.cams.wa.gov.au for more information on government contracting and tendering. 
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Executive Necessity 

5.13 Whilst the Crown's liability in contract is the same as any other contract between 

citizens (i.e. the Crown has no legal advantage in substantive law), it has available to 

it the legal doctrine of "executive necessity". This doctrine identifies the performance 

of statutory functions and the acceptance of discretionary decision making in the 

public interest as paramount: 

the public interest requires that neither the government nor a public 

authority can by a contract disable itself or its officer from 

performing a statutory duty or from exercising a discretionary power 

conferred by or under a statute by binding itself or its officer not to 

perform the duty or to exercise the discretion in a panicular way in 
the future. 64 

5.14 Therefore, the government will not be bound to contractual obligations if the public 

interest demands they be breached. However, if the contract is of a commercial nature 

the Crown remains liable for damages resulting from the breach, though not for 

specific performance. 

The Position at Law of Contractors if sued by Consumers 

5.15 The question as to whether Crown immunity extends to private\persons or bodies who 

have a contract with a government agency is uncertain at law.·5 

5.16 Private persons (natural or corporate) who contract with the Crown to deliver services 

are generally speaking on an even footing with plaintiffs in litigation, but this may be 

otherwise in some circumstances. A question might arise as to whether regulatory 

statutes applicable to the Crown apply to the contractor. 

5.17 This was one of the issues raised by the High Court in Bropho v. WA,66 but the Court 

circumvented the problem by finding that the presumption that the Crown was not 

bound by statutes was only a presumption, not a rule, and could be countervailed by 

64 

66 

Anselt Transport Industries (Operations) Pry Ltd v. Commonwealth (1977) 139 CLR 54, per 
Mason J (as he then was), pp. 74-75. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10, p. 266. 

Finn, P.O. (1996), "Claims against the Government Legislation", Essays on Law and 
Government Finn, P.O. (Ed.), Vol. 2, Law Book Company, p. 33, and Churche., S.c. "The 
Trouble with Humphrey" (1990) 20 UWA Law Review, Vol. 20, 688, p. 700. 
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looking for other indications of legislative intent, such as the policy surrounding the 

legislation. 

5.18 While the decision in Bropho appears to have headed the common law on a more 

equitable path in CrOWn/plaintiff relations, the reality is that both the Crown and those 

in contractual arrangements with it are much better entrenched than would appear 

from Bropho and the High Court decisions on Crown and statutes. 67 

5.19 Bropho did not vary the decision of the High Court in Bradken v. BHp6H that bodies in 

contractual relations with the Crown could take the Crown's presumed immunity from 

the operation of statutes as otherwise the Crown could be "prejudiced". Bropho 

merely diminished the force of the presumption in the Crown's favour, but said 

nothing about the extension of the presumption to non-Crown contractors. 

5.20 Recent litigation has revealed the ease with which the Courts have reverted to the 

presumption of Crown immunity from the operation of statutes at its former strength.·' 

5.21 The question is raised by the decision in Bradken as to whether other Crown 

advantages are passed to contractors. The standard protection clause immunising 

public officials against liability in tort would appear to be transferable to contractors 

performing the functions previously performed by the Crown through its employees, 

at the very least by a combination of contractual terms and statutory provisions.'o 

5.22 In Bass v. Permanent Trustee Co7l the High Court appeared set to examine the 

Bradken doctrine of transferred Crown immunity, but the Court found the facts to be 

inadequately determined for the purposes of the litigation. The immunity of those in a 

67 

68 

69 

70 

71 

18 

See Registrar of the Accident Compensation Tribunal v. FCT and Jacobsen v. Rogers (1993) 178 

CLR 145 & (1995)182 CLR 572. 

(1979) 145 CLR 107. 

See Atyeo v. Aboriginal Lands Trust (1996) 136 FLR 47 in which the Court determined 

respectively that the mandatory sanitation provisions of the Health Act 1911 did not apply to the 

Crown (as landlord, in the guise of the Aboriginal Lands Trust) and Bridgetown/Greenbushes 
Friends of the Forest In v. CALM (1997) 18 WAR 126 where the provisions concerning the 

security of endangered fauna in the Wildlife Conservation Act 1950 did not apply to the WA 

Department of Conservation and Land Management. 

Public Service Association of South Australia Inc v. SA (1997) 68 SASR 461 involving the 

question of empowerment to use force on prison inmates vested in the employees of contractors 

with the Crown, operating private prisons. 

(1999) 161 ALR 399. 
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contractual relationship with the Crown remained as the Full Federal Court had 

determined in the decision," which was then appealed to the High Court as Bass 

It is therefore possible to say from this case that exemption from 

legislation will be granted when application of the legislation to 

contractors to the Crown would potentially affect the Crown 
interests. 73 

5.23 The Full Federal Court in Woodlands in 1996 stated that: 

Any immunity that exists is not for the benefit of the respondents 

(contractors), but in order to avoid the Act frustrating the 

government's activities.7
-4 

5.24 This case involved examining the misleading and deceptive conduct provisions of the 

Trade Practices Act 1974 (Cth) and the New South Wales equivalent. The main issue 

appears to be whether a contractor acted independently or not of the government with 

which it was contracted.75 

Agency 

5.25 The tenn "agency" in the law refers to two persons having a relationship whereby one 

delegates authority to the other to enter into legal relationshios on the first person's 

behalf:" 

72 

73 

74 

7. 

77 

Agency can arise in a number of recognised ways. The principal can 

appoint an agent, either expressly or by implication. This is known as 

a situation of actual authority. Or the law may deem agency to arise 

pursuant to the doctrine of ostensible or apparent agency. In th·is 

case there is no agency in fact, but the purported principal is 

estopped (prevented) from adducing evidence to disprove the 

apparent agency." 

(1996) 139 ALR 127. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10, p. 267 

(1996) 68 FCR 213. 

Seddon, N. (1999) "Crown Immunity and Private Bodies". Public Law Review. Vol. 10. p. 268. 

Gillies, P. 1999, Busi"ess Law, 9th Ed., The Federation Press, p. 403. 

Ibid., p. 403. 
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5.26 Agency is a private rather than a public law notion. Seddon in Crown Immunity alld 

Private Bodies78 expresses the view that the question of Crown immunity should not 

depend on the private arrangements between the government and contractors." 

Seddon suggests that with the advent of contracting out and a larger number of private 

sector bodies claiming Crown immunity, "the onus of those entities who wish to claim 
immunity is becoming increasingly heavy,,:8o 

The Australian Capital Territory and South Australian legislation 
(and the reasoning in the Homefund case [Bass]8') require all 

assessment to be made whether the relevant private sector body is 

performing "a function on behalf of the Crown" and whether the 

particular conduct complained of is "within the scope of his or her 

authority ". These questions will easily be answered in the affirmative 

If the company (or other private entity) is doillg precisely what it has 

been instructed to do ". Greater difficulties will be encountered when 

the company has some discretion in the way that it carries out the 

government's purpose."' 

6 TORT 

6.1 A "tort" is a type of civil wrong, like a breach of contract or of trust. Common 

examples of torts are negligence, trespass and nuisance." Genen~ly speaking torts are 

breaches of duties to "take care not to injure other people.,,84 Tort law may provide a 

remedy for loss or damage suffered by a recipient of government services as a result 
of the negligent actions of a Contractor. To make out a successful action for tortious 

negligence in a contracting out situation, the recipient of government services must 

establish: 

78 

79 

10 

8' 

8' 

8J 

.. 
20 

6.1. J the contractor owed a duty of care to the recipient of government services; 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10. 

Ibid., p. 268. 

Ibid., p. 270. 

(1999) 161 ALR 399. 

Seddon, N. (1999), "Crown Immunity and Private Bodies", Public Law Review, Vol. 10, p. 271. 

Trindade, F. and Cane, P. (1999), The Law of Torts in Australia, 3'" Ed., Oxford University 

Press, p. 1. 

Ibid .. p. 2. 
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6.1.2 that the contractor has breached their duty of care in the delivery of the 

service to the recipient of government services; 

6.1.3 that the recipient of government services has suffered loss or damage as a 
result of the breach; and 

6.1.4 that the damage suffered by the recipient of government services was 

reasonably foreseeable by the contractor. 

6.2 If the recipient of a contracted ant government service cannot establish each of these 

elements, they will not be able to obtain a remedy in tort. The requirement for the 

existence of a duty of care makes this a limited remedy as this remedy will not be 

available to anyone who is not directly owed a duty of care by the contractor. 

Tort Law Remedies 

6.3 The primary remedy offered in tort law is monetary damages for the loss or damage 

sustained. 

Limitations of Tort Law Remedies 

6.4 If the recipient of government services has suffered no actual quantifiable damage 

compensable by money, for example poor service quality, there will be no remedy 

available in tort. 

Vicarious Liability 

6.5 Vicarious liability refers to a person or body being liable for some other's tort. In 

order for a vicarious liability to apply a "master/servant" relationship. must be 
present." That is to say that in this context, the Crown needs such a relationship with 

a contractor in order to have a duty to the recipient of the service. In other words, in 

order for the Crown to be vicariously liable, the contractor would need to be shown to 

have acted as an agent for the government and to not have acted independently. 
However, it appears that it is inappropriate to consider a Crown/contractor relationship 
to be one of agency. 86 

6.6 

" 

Vicarious liability in the public sector context was examined by Kneebone in 

Consumer Remedies in the Contracting State: the Shield of the Crown and the 

Ibid., p. 717. 

See commentary by Seddon cited earlier under subheading "Agency" in Chapter 5 of this 
Discussion Paper. 
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Woodlands CaseS7
• She notes that traditionally governments have been liable for 

activities over which they have "defacto control" and over matters which the courts 

consider too important to be delegated: 

In the context of government, this duty can be fuund from the special 

features of responsible government. For example, in Western 

Australia v. Watson88 the knowledge of the relevant Minister was 

attributed to the government. In particular through the concept of 

non-delegable duties, the courts recognise the overall responsibility 

of responsible government.89 

6.7 The question in the context of contracting out is whether a public authority can escape 
liability for tortious performance of a statutory duty when it delegates its functions to 

a contractor'" by contracting out their service delivery functions to the public. 

6.8 The High Court has stated that: 

6.9 

6.10 

87 

IS 

s. 

'" 

•• 
92 

22 

governments and public officers are liable in negligence according to 

the same general principles that apply to individuals·} 

Such a duty may arise under ordinary common law rules. However, it 

may also arise under the express terms of a statute in circumstances 

where there would otherwise be no duty ... 

In this context the distinction between Crown immunity and the liability of Crown 
servants has been eXtinguished.92 

Two possible exceptions to this are: 

Kneebone, S. (1998), "Consumer Remedies in lhe Contracling Slale: lhe "Shield of lhe Crown" 

and the Woodlands Case" in Australian Institute of Administrative Law Conference 1998 
Papers; Administrative Law and the Rule of Law; still part of the same package? p. 212. 

1990 WAR 248 

Ibid., p. 218. 

Trindade, F. and Cane, P. (1999), The Law of Torts in Australia, 3'" Ed., Oxford University 

Press, p. 729 . 

Northern Territory v. Mengel (1995) 185 CLR 307. p. 348. 

See the discussion on the Judiciary Act 1903 (Cth) and the Crown Suits Act 1947 (WA) above. 
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Ii 10.1 The independent discretion rule, which provides that where a Crown 

officer personally has a function, that officer will be personally liable for 

any torts, committed by him or her in the purported performance of that 

function. The Crown in that circumstance will not be vicariously Iiablr. 

Crown immunity in this circumstance may be altered by statute. 

6.10.2 The ultra vires acts of Crown servants may not attract Crown liability.93 

Ultra vires literally means "beyond power".94 Therefore, the Crown may not 

be liable when a Crown servant acts beyond his or her power or authority. 

6.11 A traditional example of vicarious liability for torts of a contractor arise from the 

situation of a contractor contracted by a government agency to undertake work on a 
highway, which could potentially expose the public to danger. The traditional view is 

that in those circumstances the government agency is vicariously liable to the public 

for any tort committed in those circumstances by reason of the fact that a highway is " 

public thoroughfare."' 

6.12 A recent case from the Court of Appeal in England suggests that government agencies 

should be vicariously liable regardless of the function that is .contracted OUt:
96 

93 

.. 
9' 

96 

in Rowe v. Herman Simon Brown U explained the cases as all 

involving 'obstruction of the highway as a result of 1V0rk being 

carried out under statutory pOlVers. ' This may suggest ihat those who 

engage contractors to perform their statutory functions will be 

vicariously liable for torts of the contractor regardless of the nature 

of the function. Many governmental functions are 'contracted out', 

partly with the aim of relieving the puhlic purse of the burden of their 

prov/slOn. The approach of the Court of Appeal may seem 

inconsistent with the logic of contracting out.97 

For a further discussion on both these points see: Hotop, S. (1985), Principles of Australian 

Administrative Law, The Law Book Company, Sydney, Australia, 6~ Ed., pp. 426-465 . 

Nygh, P. and Butt, P. Ed., (1997), Butterworths Australian Legal Dictionary Butterworths, p. 
1204. 

Trindade, F. and Cane, P. (1999), The Law of Torts in Australia, Oxford University Press, 3'" 
Ed., p. 730 and Holliday v. National Telephone Co [1899] 2 QB 392; Witham v. Shire of Bright 

[1959] VR, p. 790. 

Rowe v. Herman [1997]1 WLR 1390, p. 1394. 

Trindade, F. and Cane, P. (1999), The Law of Torts ill Australia. Oxford University Press, 3'" 
Ed., p. 730. 
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Misfeasance in public office 

6.13 Misfeasance in a public office will make recourse available to persons who suffer 

purely economic loss as a result of a public officer's wrongful act or omission98 It is 
suggested in the relevant court decisions on the issue that an element of maliciousness 

or intention to cause purely economic loss will demonstrate misfeasance." 

7 REVIEW OF GOVERNMENT DECISIONS - ADMINISTRATIVE REMEDIES 

7.1 Administrative law exists to enhance administrative justice and includes: 

7.1.1 a body of legal rules which relate to the control of government power; and 

7.1.2 a body of rules which relate to the functioning of public authorities. loo 

7.2 Judicial administrative review remedies are provided by the superior courts lOI in their 

inherent capacity to control administrative decision-making. The courts exercise this 

control by means of the prerogative writs, declarations and injunctions: 

7.2.1 A prerogative writ is a writ that is issued out of a superior court for the 

purpose of securing the proper administration of justice by those individuals 
and bodies having the power to administer it. The prerogative writs are 

certiorari, prohibition, mandamus, habeas corpus and quo warranto; 102 

7.2.2 Declarations are formal statements intended to create, preserve, assert or 

testify to a right; and 

7.2.3 Injunctions are orders or decrees by which a party to an action is required to 
do, or refrain from doing, a particular thing. 

7.3 Writs of certiorari consist of a court order whereby an administrative decision is 

quashed and is removed to the review court making the order. Prohibition is an order 

.. 

.. 
100 

101 

102 

24 

Ibid., p. 242 . 

Ibid., p. 243. 

Finlay, A. (August 1997), ''The Contracting Out of Government Services: the Implications for 
Administrative Law", Ethos, Law Society ACT, p. 4. 

That is, the High Court of Australia, the Federal Court 01" Australia, and the vanous State 
Supreme Courts. 

Sykes, E., Lanham, DJ., Tracey, R.R.S. and Esser, K.W. (1997), General Principles oj 

Administrative Law, Butterworths, 4" Ed., p. 267. 
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preventing continuation of a course of action that is based on an existing judgment or 

order. I03 A writ of mandamus secures the enforcement of a public duty imposed on a 

public official or bodyH)4 An injunction, like a declaration, is an equitable remedy 

that is an order to prevent the continuation of a course of action. IDS 

7.4 The courts' ability to review administrative decisions rests upon IWO mam rationales: 

ultra vires and natural justice. An ultra vires act is beyond the legal power or 

authority of a person, institution, or legislation, and is therefore invalid. I06 Natural 

justice refers to the right to have a fair hearing, to unbiased decision-making and the 

right for a decision to be based on logically probative evidence. 107 

Limitations to Judicial Review 

7.5 The Standing Committee on Government Agencies stated in its thirty-sixth report that: 

103 

104 

105 

106 

107 

108 

It should not be supposed that judicial review is restricted to decision 

or deciders made in or by government illstrumentalities. With the 

advent of wholly-owned government enterprises and the contracting 

out of public services to the private sector, the ambit of judicial 

review has been extended, notably in the United" States, to "non

government agencies" in receipt of public funds or government 

contracts. The test applied by the Commonwealth couns goes beyond 

the source of agency or the provider's power, e.g., wtitten law, and 

looks at the nature of the functions, particularly whether a public law 

element is present. The law in this area is still under development 

and further parliamentary consideration has to be given to whether, 

as a matter of course, judicial review should extend to corporatized 
or privatized agencies or private providers of public services. lOR 

Sykes E., Lanham, D.1., Tracey, R.R.S. and Esser, K.W. (1997), General Principles of 
Administrative Law, Butterworths, 41h Ed., p. 272. 

Ibid., p. 294. 

Ibid., p. 309. 

Nygh, P. and Butt, P. (1997), Butterworths Australian Legal Dictionary, Butterworths, Australia, 

p.1204. 

Ibid., p. 776. See also Annetts v. McCann (1990) 170 CLR 596. 

Standing Committee on Government Agencies (ApriI1994), State Agencies - Their Nature and 

Function, Report 36, Legislative Council, Western Australia, p. 22. 
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7.6 The application of administrative law remedies in the private sector is important in 

determining the changes to the availability of remedies to members of the public once 

services are contracted out. 

7.7 The test for whether a decision-making body is "public" for the purposes of attracting 

administrative law principles is by Hunt in "Constitutionalism and 
Contractualisation"I09: 

The relevant Jactors should include the nature oj the interests affected 

by the body's decisions, the seriousness oj the impact oj those 

decisions on those interests, whether the affected interests have any 

real choice but to submit to the body's jurisdiction, and the nature of 

the context in which the body operates... The very existence of 

institutional power capable of affecting rights and interests should 

itself be sufficient reason for subjecting exercise of that power to the 

supervisory jurisdiction of the High Court ... "0 

7.8 At common law when the courts exercise their capacity to control administrative 

decision-making, they only consider the legality of the deci~ion. This is unless the 
court has been conferred with statutory appellate jurisdiction, in which case the court 

may be able to decide the issue on the merits as well as the law. This in tum depends 

on the applicable statutory provisions. III Therefore, courts do not usually consider the 

merits of the decision or the policy under which it has been made: 

7.9 If contractors are called to account before a court and the process by which they 

reached their decision is found to be flawed,"2 they can go through the decision

making process again in a manner that satisfies the courts procedural concerns, but 

ultimately still reach the same conclusion. 

7.lO As this form of judicial supervision is concerned solely with the process of the 

particular decision under review, an individual recipient of government services may 

be provided with a remedy, though it cannot improve the system as a whole. 

109 

110 

III 

112 

26 

Hunt, M. (1997), "Constitutionalism and Contractualisation", The Province of Administrative 
Law, Taggart, M. (Ed.), Hart Publishing: Oxford, p. 32. 

Ibid., p. 32. 

It is worth noting in this context the High Court of Australia and the Federal Court of Australia 
cannot, for constitutional reasons, exercise non-judicial power. 

That is, on the grounds of either ultra vires or natural justice. 
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7.11 R v. Panel on Take-overs and Mergers, Ex parte Data]in plcJJ3 illustrates the 
difficulties associated with judicial review in cases of mixed private and public law. 

In this case judicial review proved to be essentially meaningless as the regulator was 

free to reformulate its rules. In farmirr v. Australian Telecommunications Corp'14 the 

Federal Court was reluctant to enforce the provisions of a community service 

obligation as it was considered to be an ideal rather than an obligation capable of legal 

enforcement. 

7.12 The Committee believes that in the context of contractmg oU!, Judicial review can only 
provide limited remedy to a citizen. This is because the courts generally will only 

concern itself with the legality of a situation and do not enter into reviewing consumer 

complaints (merit review).115 Although the line between judicial review and merit 

review may sometimes blur and courts do sometimes in reality look to a degree at 

merit,ll6 the legal distinction remains and thererore the administrative law review by 

the courts provides very limited remedy for citizens in contracting out situations 

7.13 Where services are contracted out, administrative law rights and remedies, which were 

previously available to members of the public, may no longer be available unless 
legislation specifically provides that such rights and remedies should continue. 

Attorney General - Standing 

7.14 The Attorney General has standing to seek an injunction ih respect of a public 

authority acting ultra vires. 117 Private citizens can seek an Attorney General's fiat. 

This means they can seek to have the Attorney General commence proceedings in 

court regarding an issue of public interest. If the Attorney General refuses to take up 

the matter, the issue then arises as to the standing of that individual to be a party to 

proceedings. The general requirement is that they have a special interest in the matter. 

113 

114 

liS 

116 

117 

[198711 QB 815. 

(1990) 96 ALR 739. 

Aronson, M. (1997), "A Public Lawyer's Responses to Privatisation and Outsourcing", The 
Province of Administrative Law. Taggart. M. (Ed.). Hart Publishing, Oxford, p. 47. 

Ibid., p. 48. 

Sykes, E., Lanham, 0.1., Tracey, R.R.S. and Esser, K.W. (1997), General Principles of 

Administrative Law, Butterworths, 4'" Ed., p. 310. 
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7.15 The role of the Attorney General in this context is discussed in the 1998 High Court 
decision of Bateman's Bay Aboriginal wnd Council v. The Aboriginal Community 
Benefit Fund Pty Limited: 118 

Many lawyers are sceptical, however, as to whether the Attorney
General is the person best fitted to determine whether the public 

interest will be served on occasions by not enforcing the public law ... 

In Australian ... both federal and State governments frequently have 
the Attorney-General as a member of Cabinet. 

7.16 In that decision Justice McHugh suggests that the "quasi-political" nature of the 

position of Attorney General means that it is inappropriate for an Attorney General to 

he making decisions on whether such cases should be taken up. '" 

7.17 Regarding the standing of individuals to seek equitable remedies such as an injunction 

or other administrative law remedies the High Court seemed to favour a flexible 

approach to detennining when an indi vidual has a "special interest" in a matter of 
public interest. 120 

8 CONCLUSIONS OF THIs DISCUSSION PAPER 

8.1 The Committee shares the view of the Senate and Government 1gencies Committees 
011 the abolitioll of Crown advantages at law where the Crown is engaged in 
commerce. The Committee believes that in light of the increasing contracting out of 
government services since those observatiolls were made, further cOllsideration 

lIeeds to be given to appropriate legislatioll to address the currellt trend. That is, 

more consideration needs to be given to: 

liB 

120 

28 

8.1.1 reviewing the Crown Suits Act 1947 to confer substantive as weU as 
procedural rights against the Crown as in other Australianjurisdictions; 

8.1.2 legislation to clarify when, and if at all, Crown advantages at law should 
attach to commercial situations; and 

Bateman's Bay Aboriginal Land Council v. The Aboriginal Community Benefit Fund Pty Limited 

(1998) 194 CLR 247 McHugh, J., para 87. 

Ibid .• McHugh. J .• para 88. 

Ibid .. McHugh. J., paras 94-101. 
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8.1.3 whether such advantages accrtle to those providing services pursuant to n. 

contract with the Crown, should also be clarified in legislation. 

Chairman Date: August 31 2000 
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ApPENDIX! 

Terms of Reference for the Standing Committee on 
Public Administration 

Discussion Paper 

Schedule 1 of the Standing Orders establishes the Standing Committee on Public 

Administration 

The Terms of Reference for the Standing Committee are: 

"I. A Standing Committee on Public Administration is established. 

2. The Committee consists of 6 members 

3. The functions of the Committee are: 

(1) to inquire into and report to the House on the means of establishing agencies, 
the roles, functions, efficiency, effectiveness, and accountability of agencies 

and, generally, the conduct of public administration by or through agencies, 
including the relevance and effectiveness of applicable law and administrative 

practises; 

(2) to consider and report on any bill referred to it by the House providing for the 

creation, alteration or abolition of an agency, including abolition or alteration 

by reason of privatization; and 

(3) except as provided in Standing Order 339(c), the Committee shall not proceed 
to an inquiry whose sole or principal object would involve consideration of 
matters that fall within the purview, or are a function, of another Committee. 
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4. In this order: 

32 

"Agency" means-

(a) an agent or instrumentality of the State Government, established for 

the purpose of developing, implementing or administering any 

program or policy with a public purpose or any such program or 

policy that relies substantially for its development, implementation or 

administration on public monies or revenue: 

(b) any person empowered by a written law to make a decision 

enforceable at law whether by that person or otherwise, 

and, where appropriate, includes any agency officer or employee acting, or 

having ostensihle authority to act, as the agent or delegate of the agency, but 

does not include: 

(c) a House of the Parliament, or any Committee or member of either 

House, or any officer or employee of a departme\lt of the Parliament; 

(d) a court of law or a court of record, or a judge or other member of 

either court; 

(e) any person whose functions are solely of an advisory nature and the 

failure to obtain or act in accordance with advice given by that person 

does not invalidate or make voidable a decision made by another 

person; 

(f) a police officer or other person in the course of exercising a power 

conferred by a written law to arrest or charge a person with the 

commission of an offence, or to enter premises and seize or detain any 

object or thing; 

(g) a local government within the meaning of the Local Government Act 
1995." 
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ADDENDUM 

TO THE SIXTEENTH REPORT OF THE STANDING COMMITIEE ON PUBLIC 
ADMINISTRATION, THAT REPORT BEING A DISCUSSION PAPER IN RELATION TO 
THE REMEDIES A VAILABLE TO RECIPIENTS OF CONTRACTED-OUT 
GOVERNMENT SERVICES 

Pr~s~nted by the Hon Kim Chance (Chairman) 

Report 16 

The Committee brings to the attention of the House the following correction to Its Sixteenth Report: 

The Report contains a typographical error in a quotation at page 6, paragraph 3.2 from a paper 
delivered by Sir B. Elwood, Chief Ombudsman of New Zealand. The corrected quotation appears 

below with the correction underlined: 

Chairman 

... .. Why shouLd rhe consumer of a service formerly provided direcrly by a 

governmenr agency he deprived of pre-existing rights held mereLy because 

rhe agency has seen fir. or is required. to contract out the delivery of some of 

rhose services? The service is still provided. but now on behalf of the agency 

rarher rhan by rhe agency. 

I suggest, in answering that question, there is really no. reason why rhe 

previously held right to an independent external review shouLd !!Q! be 

preserved. The decision to contract out, or otherwise re-organise, an 

agency 's provision of a service should not impact negatively upon the 

consumer. 

Dote: :l-t) ~ J a.o 
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