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REPORT

STANDING COMMITTEE ON LEGISLATION

ON

PORT KENNEDY DEVELOPMENT AGREEMENT BILL 1992

A. INTRODUCTION

1. The Port Kennedy Development Agreement Bill 1992 was referred to the
Standing Committee on Legislation on Thursday September 3, 1992 on the
motion of the Hon Murray Montgomery:-

"That this Bill be referred to the Standing Committee on Legislation to investigate
those issues relating to Fleuris Pty Ltd on finances, conservation and terms of
development as raised by members in the second reading debate and that the
committee report its findings to the House on or before Wednesday, 23 September,
1992. "

2. The concerns which were raised by members in the second reading debate
can be summarised as follows.-

*

*

*

*

*

*

*

the construction of a vermin (feral) proof fence running north to
south on the development site;

the omission from the Port Kennedy Development Agreement Bill 1992
of reference to the Soil and Land Conservation Act 1945;

the national and international scientific significance of the Port
Kennedy site, more accurately known as the Point Becher cuspate
foreland;

the provision in the Bill allowing for variation of the agreement by
the Minister;

the siting and development of the two proposed golf courses;

the long term environmental impact of the proposed rock wall
marina;

the appeal by the Port Kennedy Land Conservation District
Committee that the site not be excised from the Soil Conservation
Reserve prior to development commencing and that all development
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and environmental Acts be used to monitor the development;

the shareholding structure of the developers, Fleuris Pty Ltd and in
particular the financial structure of the beneficial shareholders, being
all $2 companies; and

the long term viability and security of the project.

B. HISTORICAL

3. The Committee was very conscious of the time constraints placed upon its
enquiry and deliberations and determined not to advertise for submissions.

4. The Committee was approached by several people who provided names of
those persons whom it was believed should give evidence to the
Committee. To hear a cross-section of these nominated persons the
Committee met on 7 occasions. The following presented evidence.-

Environmental Consultant: Principal,
Gorham, Environmental Management

District

Council of WA
of Strategic State

Conservation

of Geography: Manager
of Planning and Urban

LandChairman,

Dr Philip Jennings - Vice President, Conservation
Mr Max Poole - Deputy Coordinator, Office
Projects
Dr Alan Tingay - Environmental Consultant: Director, Alan Tingay
& Associates
Dr Vic Semeniuk - Director/Senior Scientist, VCSRG Pty Ltd
Dr Christine Semeniuk - Director/Senior Scientist, VCSRG Pty Ltd
Mr Martin Bowman - Environment Consultant : Principal, Bowman
Bishaw Gorham
Mr Jeff Anderton
Committee
Ms Barbara Wienecke - Researcher, School of Biological &
Environmental Sciences, Murdoch University
Mrs Joan Payne - Ecoplan Coordinator, Conservation Council of
Western Australia
Dr Richard How - Senior Curator, Department of Terrestrial
Vertebrates, Western Australian Museum
Dr Ian Eliot - Senior Lecturer, Department
of coastal planning branch of Department
Development
Dr Greg Keighery - Senior Research Scientist, Department of
Conservation and Land Management
Mr Jeff Saville - Senior Assistant Crown Solicitor
Dr Michael Paul - Civil Engineer: Director Technical Services,
Department of Maline & Harbours
Mr Richard Lukin - Accountant/Director, Fleuris Pty Ltd
Mr Gary Sheehan Director, Fleuris Pty Ltd
Dr Richard Martin - Consultant Hydrogeologist
Mr Robert Taylor - Consulting Engineer: Sinclair Knight Pty Ltd,
Environmental Section
Mr Richard Gorham
Beaumont Bishaw &

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*
*

*

*
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Consultants
Mr Michael Bishaw - Consulting Environmental Scientist: Principal,
Beaumont Bisham & Gorham
Mr Jack Courtis - Partner, Claudio Shaw, Barristers & Solicitors
Ms Melanie Naylor Articled Clerk, Claudio Shaw
Mr David Kennedy - Director, Richard Ellis
Professor Jorg Imberger - Centre for Water Research, University of
Western Australia
Mr Drew Haswell - Department of Conservation & Land
Management

5. The Committee also travelled to Port Kennedy on September 18, 1992 and
toured the proposed development area. It was accompanied by
representatives of Fleuris Pty Ltd, the Conservation Council of Western
Australia, the Port Kennedy Land Conservation District Committee and the
Office of Strategic State Projects. The tour group was also joined by the
Hon Mike Barnett MLA, Member for Rockingham and Chairman of the
Port Kennedy Interim Management Committee.

6. After hearing witnesses, it was clear to the Committee that it would not be
possible to analyse adequately the evidence presented and write a
comprehensive report by the required reporting date of 23 September, 1992.

7. The Committee therefore sought leave of the House for an extension of
time for reporting to October 22, 1992. Such leave was granted on
Thursday, 24 September, 1992. On October 22, the House adopted the
following recommendation from the Committee - "that in lieu of presenting
the report on the Port Kennedy Development Agreement Bill 1992 at this day's
sitting, the chairman be authorised to present the report to the President on or
before Wednesday, October 28, and that upon receipt of that report the President
be authorised to publish it and, therefore, the report be deemed to be tabled and
ordered to be printed. "

INVESTIGAnONS

8. In order to deal with the issues raised by the submissions received, this
report is divided into two sections - one discussing the environmental
considerations and the other discussing the terms and conditions of the
agreement and financial arrangements.

9. The Committee states at the outset of this section, it is not in a position to
make scientific judgements on the evidence which it has heard. That is not
within its competence. The Committee's role is to determine that those
people who are competent to make scientific judgements took into account
all matters that are properly raised and to determine the value of the
judgements reached.

10. The following analysis is based upon the Committee's understanding of the
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evidence presented to it in open and closed sessions hearings and in
writing. It must be stressed that what follows is not a complete
examination of all the geomorphological evidence which the Committee has
received. What is attempted, at the risk of over-simplification, is an
explanation of the basic issues in essentially lay terms.

11. The Committee has been told that there are three main areas of
environmental significance within the proposed Port Kennedy development
site: the Quindalup Dunes/Becher Point Cuspate Foreland, the wetlands
and Warnbro Sound and the coastal margin.

(a) Quindalup Dunes/Becher Point Cuspate Foreland

12. The Committee has received evidence that the Quindalup Dune system of
Becher Point area is significant in terms of landforms and vegetation within
the Quindalup Dune system along the Rottnest Shelf coast. The most
convincing evidence was presented by Dr Vic Semeniuk, who is recognised
as having international scientific standing and who was acknowledged as
being well qualified to speak on this subject. Dr Semeniuk has written that
the vegetation complexes at Becher Point are sufficiently different from
coastal dune vegetation in the northern coastal plain sectors to be viewed
as regionally unique.'

13. Dr Ric How told the Committee that the Quindalup Dune system contains
unique communities and the way the fauna and flora adapt to this are is
quite different. As a consequence therefore, from a conservation view point
it can be said that the dune system represents a very important area.'

14. The Australian Heritage Commission, in the Statement of Significance in its
Nomination document stated of the Point Becher area:-

"It is a good representation of the geomorphology and vegetation of the Cape
Bouvard-Trigg Island sector of the Quindalup Dune system and is one of the few
areas in the Fremantle to Mandurah Coastal region where natural processes are
able to continue. This section of coastline also supports vegetation complexes which
are not knoum to occur outside. ,,3

15. Dr Vic Semeniuk told the Committee that the Becher Point Cuspate
Foreland was not only of national but also international significance due to
its size and internal complexity, Dr Semeniuk said that the this foreland is
"the largest cuspate foreland of sand behind a barrier reef in the entire
world".'

Letter from Dr V. Semeniuk to the Chairman of the EPA dated 29.8.88 at p.3

Transcript 14/9/92: 303 at p.2

Australian Heritage Commission document dated 19/08/91 - No. 017964 5/12/022/0019/01

Transcript 7/9/92: 418 at p.1
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16. A cuspate foreland can in simple terms be described as land projecting as a
point (cusp) into the marine environment." Dr Jennings explained the
cuspate peculiarities of the Western Australian coastline in the following
terms:

"The Western Australian coast gets south westerly wind for a lot of the year, and
it sweeps sand up from Geographe Bay along the coast. We have this line of reefs
which is an extension of the Garden Island shelf and there are several other chains
of reefs. The coastal current s'weeps this sand up along the coast from Geographe
Bay and protrusions in the reef cause the current to slow down and drop its sand.
So a number of cusps have been formed along the coast at Mandurah, Port
Kennedy, Point Peron, Woodman Point and so on. ThetJ are caused by the drift of
sand along the coast within the reef system, so gradually over the last 10 000 years
this cusp has built up and one can see the old shoreline and the dunes which were
the frontal dunes hundreds of thousands of years ago still in the landscape....As a
record for scientists it is extremely exciting and valuable because most other
similar areas around the world have been destroyed or developed and here we have
a natural history laboratory, in a virtually undisturbed form. ,,6

17. Dr Semeniuk told the Committee that the reason for this area's international
significance was that its soil story shows an age sequence of land forms
from 7000 years ago to the present. Such information is not replicated in
this size anywhere else in the world'? It is claimed that the area has the
potential to provide information concerning variations in coastal
storminess, storm surge and sea-level variation over the past 300 years and
may yet provide information which will indicate directional change in
coastal storm activity over the past 1000 years."

18. It is interesting to note that the Report and Recommendations of the
Environmental Protection Authority published in 1989 (hereinafter referred
to as the "EPA Report") said that :-

"...it has recently become apparent that the site has national and international
scientific significance. This is due to the nature of the Holocene dune assemblage,
the detailed radiometric dating and stratigraphic interpretation that has been
conducted. There is then the relevance of this iniormation with respect to
understanding the response of coastal processes likely to occur as a result of
predicted climatic change.

The Environmental Protection Authority is of the oieui that these matters are of
outstanding significance, and concludes that all should be adequately safeguarded

Letter dated 12 January 1990 to the Hon 11 Pearce from Dr V Semeniuk - p.2: International Significance of the Cuspate

Foreland.

Transcript 7/9/92: 404 at p.3

Transcript 7/9/92: 418 pp.2.3

Nomination & Interim Listing of the Point Becher Cuspate forelands, Australian Heritage Commission, p.I - A.I
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as a pre-requisite to the Port Kennedy development proposal being allowed to
proceed. 119

19. It would appear that in consideration of this comment by the EPA, the
Minister for the Environment has imposed a condition on the developers
that.-

"Prior to construction, the proponent shall prepare, and subsequently implement a
geomorphological site management plan, to the satisfaction of the Minister for the
Environment on advice of the Environmental Protection Authority.

This plan shall provide for the protection of the international scientific value of the
site (eg. Holocene dune assemblage and its accumulated scientific knowledge;
potential for yielding information and predicting effects on coastal processes) and
shall provide for access (through planning and design of facilities) to the majority
of the site for scientific research purposes, in perpetuity. 1110

20. Although acknowledging the intention to protect the site, Dr Semeniuk
made clear to the Committee that the problem with determining at this
time how the area would be protected for future scientific evaluation was
that nobody knows what will happen in the future as to advancement in
technology. Therefore, what can be presently ascertained through the use of
such techniques as thermoluminescence, may be almost insignificant with
what may be ascertained with the technology of the future. Therefore,
unless the area remains in its total holistic state, it is possible that future
access to important scientific knowledge may be lost.'!

(b) Wetlands

21. The wetlands of the Port Kennedy area have been described to the
Committee as being different in form from anywhere else in Western
Australia, mainly because they vary from very old to very young following
time lines in the land form. Dr Semeniuk told the Committee that the
wetlands of this area represent an adjusted biological system, with native
grasses which are unrepresented in other reserves in this State.
Furthermore, there is a greater assemblage of vegetation in these wetlands
than in other more complicated wetlands."

22. When asked whether the wetlands were of international or merely local
interest, Dr Semeniuk toldthe Committee :-

"Port Kennedy Regional Recreation Centre" - Port Kennedy Joint Venture: Report & Recommendations of the Environmental
Protection Authority - EPA, Perth W,A. Bulletin 398 September J989 p.iii

Condition 4, p.2 - "Statement that a Proposal may be implemented (Pursuant to the Provisions of the Environmental
Protection Act 1986)' Port Kennedy Regional Recreation Centre - Becher Point, Stage 1 (hereinafter called "the Statement').

11 Transcript 7/9/92: 421 at p.2

12 Transcript 7/9/92: 491 at p.1
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"The)'! are of international interest because thet) provide a reservoir....They present
iniormation on its history - houi wetlands form, their usefulness, and how they
relate to the ecological sequences, the pollen story and hoto they relate to climate
patterns fluctuating there - is all present in the wetlands. The wetlands give a
finer resolution of some of the patterns than the large scale. When I talk about the
large body of fluctuations we have some microlaminaiions there; that is what the
wetlands are doing.

When you document an area and show the ecological principles that are not
preserved elsewhere in the world then it becomes of international significance
because people tend to look to such areas as the example of the classroom, the text
book to provide the iniormaiion that we do not have in Australia, so it becomes an
international asset. In the same zuay, the injormation here becomes internationally
significant because the infonnation coming from here is internationally applicable.
People do not have the same detail or the same system. ,,13

23. The Committee was told by Dr Semeniuk that the international significance
of the wetlands had been recognised by the fact they are caught by the
Ramsar Treaty, an international treaty for the protection of wetlands to
which Australia is a signatory. Dr Semeniuk saidr-

"Ramsar has drawn up a set of criteria that enable people to determine whether an
area is significant. I raise this matter because when one applies the Ramsar
international criteria - and one does not have to worn) about the Western
Australian or national criteria - to these wetlands they poll significantly. Strictly
speaking, Western Australia is in contravention of its Federal obligation to
preserve wetlands of signiiicance as idcniiiied btl using Ramsar criteria and not
making wise use of them. ,,14

24. The concern that has been presented to the Committee is that it is the
intention of the proposed developers, Fleuris Pty Ltd, to construct golf
courses on strategic areas of the wetlands and that such construction will
irreversibly damage the groundwater by seepage of artificial nutrients.

25. The EPA Report commented that the effect of the combined loading of all
coastal developments along the eastern margins of Warnbro Sound had not
yet been adequately addressed and that accordingly the nutrient loading
which could be expected from Port Kennedy as a component of all other
loadings could not be considered in isolation. In this respect, the
development of the golf courses at Port Kennedy was identified as a
potential source of such nutrients, especially if acceptable management
practices were not adhered to."

26. The argument was presented to the Committee that not only would the
application of additional nutrients to the golf course area affect the nutrient

13
Transcript 7/9/92, 420 at p.3

14 Transcript 7/9/92, 416 at p.3

15 The EPA Report at p.19
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loading but the additional watering of the courses would cause an artificial
rise in the watertable,

27. As a wetland is described as a dynamic system any interference would
have an impact on the various grasses, herbs and other vegetation upon
which the natural fauna feed. Furthermore, it is claimed that the
introduction of exotic grasses will also dramatically affect the existing
ground vegetation.

28. Environmental consultants argued that the wetland in Stage 1 of the
development which will be used for the golf course is a heavily degraded
area and that the intention is to build the golf course around the natural
features.This would mean, amongst other things, a careful siting of the
fairways."

29. It should be noted that the comment made regarding the wetland area to
be incorporated into the proposed golf course in the Comments and
Responses Paper to the Environmental Review and Management
Programme readr-

"One of the five larger linear 'wetlands will be incorporated unihin the golf courses.
This wetland is in Category A (degraded) condition and is specifically the worst
example of wetland degradation from previous use on the site...It has been
extensively and repeatedly burnt and used continually by off-road vehicles causing
extensive loss of vegetation and soil compaction. There is also some littering of car
bodies and domestic refuse, In its present condition it has Veri) low or negligible
conservation value and could not be returned to anything resembling its former
condition unlhout extensive rehabilitation of soil and vegetation. Realistically, this
is unlikely to be possible or economically just~fiable under any hypothetical future
regime of alternative site administration or usage,

The landscape treatment of this wetland within the context of the golf course
development will retain and restore its essential wetland characteristics but will
include modifications associated with selected deepening to create a permanent
water body to be used as a compensation basin for the irrigation system. The
wetland will also be revegetated using appropriate species. ,,17

30. It was also represented to the Committee by Mr Martin Bowman that the
area which the conservation movement was claiming were wetlands were
in fact only darnplands. Damplands are distinguished from wetlands in that
they are seasonally moist due to the seasonal cycle of the water table.

31. Mr Bowman explained to the Committee that in summer because the water
table is low the area is dry, while in winter the watertable is high and the
area either has a moist or limited surface area. As a consequence it is
argued that these such areas do not fall within the conventional category of

16 Transcript 10/9/92: 702 at p,2

17 pp,12-13 para.iii.
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a wetland."

32. The Committee considered Bowman's argument that the areas referred to
are merely darnplands. In the Committee's opinion the distinction is of no
consequences. Even should a distinction be drawn between wetlands per se
and seasonal wetlands, the reasons for conservation as presented in
evidence remain.

33. The Committee was assured by Mr Bowman that those wetlands in good
biological condition would be conserved and put in A Class reserves. He
said:»

"I would recommend that those [wetlands] in good condition be conserved in Stage
2. That has been done. As far as I am concerned this project would comply with
any treaty on that basis. The biologically degraded ueilands....could be used
sympathetically in the golf course area or in other adjacent areas. It has been
proposed that those in good biological condition be conserved and put in A class
reserves. Overall the flavour of this development should be that commercial
development funds are used for conservation and that has been proposed. There are
venJ generous allocations for conservation, and I have never seen such a generous
allocation for conservation in a project in my 10 years of experience. ,,19

34. In the Statement the following condition is mader-

"To facilitate the application of 'water conservation measures throughout the
project, during the design phase and prior to construction of either golf course, the
proponent shall prepare a preliminary landscape contingency plan which provides
for a reduction in water usage for irrigation purposes to the satisfaction of the
Environment Protection Authority, on advice of the Water Authority of Western
Australia and the Department of Agriculture. The proponent shall implement this
plan, which shall be updated within five years of the completion of construction of
the abooe-tnentioned golf course, as directed by and to the satisfaction of the
Enuironmenial Protection Authority."2O

35. A further condition has been imposed on the developers by the Minister for
the Environment, which reads>-

"The Proponent will implement fertiliser management and monitoring as described
in Section 12.8 after construction of the golf course. In the event that Westport
canals are constructed to the east of the golf course, fairways and tees adjacent to
the canals 'will be modified btJ soil amendment to reduce nutrient leakage. ,,21

ibid.

19 Transcript 10/9/92: 702 at pp.2-3

20

21

'Statement that a Proposal may be implemented (pursuant to the provisions of the Environmental Protection Act 1986)" 
Port Kennedy Regional Recreation Centre - Becher Point Stage 1 - Condition la, pA

Port Kennedy Regional Recreation Centre - Consolidated and Amended Commitments (25 May 1990): Condition 12.
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36. The Committee was assured by Mr Sheehan that as no definitive plan has
yet been devised for the golf course layout, the developers are able to take
into consideration all of the concerns of environmental groups and the
conservationists."

37. The Committee is aware of the misgivings that the Conservation movement
has about the golf courses. These misgivings largely spring from the fact
that rio-one is exactly sure where the golf courses will be located.

38. In view of the assurance which Mr Sheehan gave to the Committee, as
detailed in paragraph 32 above, the Committee is of the view that the
Conservation Council would be well advised to make a list of those
features which it believes should be protected/ preserved in the area of the
development site set aside for the construction of the golf courses. Planning
of the courses should protect areas regarded as environmentally sensitive.

39. In respect to the areas to be preserved, Dr Vic Semeniuk has provided to
the Committee "Criteria for Mapping Boundaries to Preserve the Key
Features of the Point Becher Cuspate Foreland". These features are
described as follows:-

II 1. Based on dune landiorms [regardless of state of vegetation];

2. Based on the complex history (accretion and erosion due to climate
fluctuations, storminess, varying sediment budget, and other
factors of the cusp tip [regardless of the state of vegetation];

3. Based on the types of 'wetlands, their stratigraphy, their pollen
history [regardless of the state (:f vegetation];

4. Based on the types of 'wetland vegetation [determined to some
extent on the state of vegetation];

5. Based on the types of dune vegetation and its holistic relationship
to landforms and soils [determined to some extent on the state of
vegetation, but if only one or tioo representatives of a type is
present, then it must be preserved, regardless of state of
vegetation ];

6. Based on soils and calcrete [regardless of state of vegetation].

Dr Semeniuk has stated that if boundaries for conservation are set without
taking the above-mentioned factors into consideration, such boundaries
will not be rationally based - they will be unscientific.

40. The Committee understands that it was recommended to the Minister that
prior to any development approval for Stage I being given Stage II should
be placed in a conservation estate under an appropriate management plan.
However, the Minister determined that not less than 75% of the Stage II

22 Transcript 17/9/92: 212 at p.2
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area should be placed on the conservation reserve.

RECOMMENDAnON

The Committee believes that the area designated in Stage 2 contains the most
environmentally sensitive and scientifically important features of the
Kennedy area. Action should the taken to ensure their preservation before any
development proceeds. It strongly recommends therefore that CALM and the
EPA be jointly authorised to assess this area and identify the conservation
reserve.

41. The Committee has made an amendment to the Act to reflect the Minister's
decision and to ensure that this decision becomes part of the written law of
the State, which reads:-

"20. (1) Nothunthsianding anything to the contrary in the Agreement and
section 4, land in the stage 2 area shall not be developed unless not less than 75%
of land in the stage 2 area has been reserved under Part III of the Land Act 1933
for a purpose related to nature conservation, and is classified as of class "A" under
that Part.

(2) Nothing in this section limits the operation of sections 5 and 7 or
prevents the Board from performing the functions of the land conservation district
committee referred to in section 6."

42. The reason for the section being included in the legislation is that Mr Geoff
Saville, Senior Assistant Crown Solicitor, when asked by the Hon Derrick
Tomllnson.-

"50 there is no guarantee amnohere other than in the world of politics, that the 75
per cent reserved in stage 2 as a conservation area 'will in fact be conserved if
Fleuris does not proceed.

responded:-

"Absolutely. If Fleuris does not proceed and someone else wants to do a
development it just goes back to the EPA,,23

In other words, unless the' 75% requirement is contained in legislation, the
Committee believes that there is no guarantee that should a new proposer
take over the development, the conservation reserve in Stage 2 would be
proceeded with. This is not satisfactory.

(c) Warnbro Sound and the Coastal Margin

43. The proposal by the developers, Fleuris Pty Ltd, for a rock wall marina at
the Port Kennedy development raises serious concerns as to its impact on

23 Transcript 24i9i92: 611 at pA
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the marine and coastal environment.

44. Several issues were raised by witnesses as to the impact of a marina in this
area of Warnbro Sound and they can be identified as followsr-

the impact on the whitebait colony which provides the food supply
for the penguins on Penguin Island and the seals on other islands
within Warnbro Sound;

the impact on the sea grasses and other marine life due to increased
sedimentation;

the silting of the marina so as to require regular dredging:

the blocking of the sand drift which replenishes the beaches in
Warnbro Sound to Shoalwater Bay and the resultant erosion.

The first two are essentially biological! ecological considerations while the
last two are engineering/ commercial considerations.

45. Ms Barbara Wienecke told the Committee that her research had shown that
there is a close link between the whitebait breeding in the sea grass beds of
Warnbro Sound and the viability of the penguin colony on Penguin
Island."

46. Ms Wienecke indicated that should the breeding of the whitebait colony be
disturbed there would be implications further along the food chain.
Essentially it would mean that the penguin colony would need to seek food
further afield which would then overlap with the food supply of the large
number of sea birds in the area. The resultant imbalance in the marine
ecology would be profound.

47. When asked about the impact of the marina on the environment, Ms
Wienecke responded that of all aspects of the project, the marina would
have the most pressing impact. While admitting that a balance must be
found between tourism and conservation of the environment, Ms Wienecke
said»-

"A balance can certainly be found so that people can enjoy the parks, but the
enjoyment will decrease tremendously if the seagrass beds are ruined and the birds
disappear because we shall be left with bare islands uihich. do not have much to
offer. ,,25

48. In concluding her submission to the Committee, Ms Wienecke made the
following statement>

24-
Transcript 10i9i92: 710 at p.I

25 Transcript 10i9i92: 711 at p.l
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"It is becoming quite evident that the whole bay on the northern part of the sand
bar which connects Penguin Island to the mainland is silting up very quickly.
Again, we are very much auiare that we may lose another still growing seagrass
bed which is an important nursery ground for the fish. It is not so much that the
penguins use it as a feeding ground, but more than the whole fish population in
the area benefits from the presence of the seagrass bed. It is endangered probably
more by natural events but that, again, makes the seagrass beds in Warnbro Sound
even more important. With bigger boats one tends to get pollution and people still
dump a lot of rubbish i-nto the ocean. 1 am not sure how we can get it into their
heads that the1) should stop it, because it would be an easy thing to avoid. Any
increase in boating pressure will certainly have a negative effect on the area,
whether it is from big boats or small boats. 1126

49. The Conservation Council of Western Australia has expressed the concern
that the construction of a rock wall marina would break the coastal current
resulting in sand being swept up along Warnbro Sound. It is argued that
the marina wall itself will silt up because sand cannot be transported and
as a consequence the channel will have to be regularly dredged to keep the
marina open."

50. Dr Philip Jennings told the Committee that the sand drift along the coast
from Warnbro Sound to Shoalwater Bay was 10 000 tonnes a year and any
interruption to or blocking of the sand drift would lead to severe erosion of
the coast. Such erosion would require extensive remedial work including
the building of rock walls and the replacement of sand."

51. In his evidence to the Committee, Dr Ian Elliot emphasised that the most
important issue when considering the impact of a marina in this area is that
more investigatory work needs to be done along the coast before decisions
as to impact can be made. Dr Elliot told the Committee.-

"At this point you have a couple of destabilising inJluences working further south
in terms of the construction of Dtuoesoillc Channel, the extensions to the
Mandurah entrance, and a whole swag of coastal development that really is
probably too close to the shoreline and will require in the foreseeable future
extensive shore protection works along the embayment pretty well from Mandurah
up to Peelhursi. That is without any consideration of environmental or climatic
changes or greenhouse type changes. If is almost a matter of course now that we
will have to moue towards more extensive shore protection along that coast. That
could impact upon the Becher Point area. 1129

52. At the Committee's request, Dr Mike Paul attended the Committee and

26 ibid.

27 Transcript 7/9/92: -105 at p.I

28 Transcript 7/9/92: -102 at p.2

29 Transcript 1-1/9/92: 307 at p.l



16

addressed it specifically on the implications of a marina construction.

53. He explained that the work that has been done to date at the Port Kennedy
site is in the form of a feasibility study and preliminary investigation. This
work has been done by consulting engineers well experienced in designing
marina facilities. Dr Paul indicated that the site was originally designated
by the Public Works Department as being satisfactory for the development
of a marina, as the large system of offshore reefs prevent a significant
proportion of ocean wave action from reaching the site. 30

54. Dr Semeniuk told the Committee that because the marina would interfere
with the sediment dynamics along the coast, a detailed study over a long
period of time is necessary to be undertaken. Dr Semeniuk was critical of
the information being provided by the models used by engineers examining
the sediment transport, stating that:-

"We can calculate the sediment. It is venJ simple, yet all the models coming from
the engineering quarters are not giving that information. Something is wrong.
ThetJ are not coming up unih. the same volumes of transport so I do not believe
that their model and their understanding is adequate. ,,3!

55. Dr Semeniuk said that his research had shown that:-

"....100 000 cubic metres of sand are coming north from Leschenault to here. This
cusp is virtually accreted at that rate....Any alteration to the sediment dynamics
here and any misunderstanding of it will have repercussions because this tip is
linked to sediment fluxing along here, and northern Warnbro. My predication is
that if any alteration of sediment dynamics takes place here, we will have erosion
along Warnbro and up north. So in the areas lip north where the houses are close
to or within 50 metres or so, the coast will slide into the sea because of the changed
sediment dynamics. ,,32

56. In his evidence to the Committee regarding Dr Semeniuk's evidence as to
the 100 000 cubic metres, Dr Paul saidr-

"In my view, if that 100 000 cubic metres of sediment per year was finding its
way into Warnbro Sound and this had been going on for the past 4 000 years, as
has been suggested, under the recent Holocene period, then the whole of Warnbro
Sound would be full of sand because 100 000 cubic metres per year is a lot of sand.
Some of it has certainly gone towards building out the shoreline as it is now. Some
of it has also moved along outside the reef system. If has found its way into
Cockburn Sound, and at the north end of Garden Island there are two other shoals
which come through the Stragglers and Carnac Island and have shallouied the areas
into there. Basically, the depth of water in Warnbro Sound and Cockburn Sound is
20 metres. In a geological time frame, those areas are being encroached upon by

30 Transcript 17/9/92: 201 at p.3

31 Transcript 7/9/92: ..20 at p.2

32 Transcript 7/9/92: ..20 at p.!



17

this 100 000 cubic metres of material coming up the coast, but it docs not all go
into Warnbro Sound, follow the perimeter of Warnbro Sound and then come out
the northern end and go around Shoaluiater Bay. Basically, if sand gets into
Warnbro Sound there is not sufficient wave energy to move it out the other end, so
it becomes a sink for sand. Whatever comes in, stays in. This leads me to believe
that if a large quantity of sand is going into Cockburn Sound it will stay there. If
it had been doing it for the past 4 000 years, it would be filling it up at the rate of
100 000 cubic metres per year. I do not believe that is the case. I believe that some
has leaked around Becher Point and gone into Warnbro Sound but, equally, some
has gone outside the reefs and got into Cockburn Sound. ,,33

57. Dr Paul told the Committee that he was aware that Becher Point was a
point of deposition of material but the question was of where the material
ultimately ended up and how quickly. Dr Paul told the Committee:-

"We are talking about the marina being located at Bridport Point inside Warnbro
Sound where not a large amount of material moves. If there were then Warnbro
Sound uiould be filling in much more quickly than in noticed at the present
time. ,,34

58. When asked if he was aware of how much material was being carried into
Warnbro Sound, Dr Paul said that the consultant engineers had estimated
that approximately 5 000 cubic metres per year is spread around the
perimeter of Warnbro Sound.

59. It should be noted that while Dr Semeniuk was referring to the sediment
transport right along the coast from Leschenault to Becher Point, the 5 000
cubic metres referred to by Dr Paul is that which forms the littoral drift
from the south to the north side of the cusp, on which side the proposed
marina is to be built.

60. It is this littoral drift which it is argued will contribute to the operating
costs of the marina due to the need for sand cartage from one side of the
marina to the other. In response to concerns about what cost would result
from this littoral drift, Dr Mike Paul told the Committee:-

"Current sand cartage costs to move that sand [5 000 cubic metres] from one side
of the marina - if it were necessary to do so - are about $4 a cubic metre.
Therefore, we are talking about $20 000 a year, and even) five years $100 000 may
be needed. In the context of a large development such as that necessarily must be,
that order of maintenance costs is not very large. We arc talking about the
deoelopment of a marina - I have not looked at detailed castings of it - in the
order of $10 million plus. We are talkirzg about a relatively modest operating
cost. ,,35

33
Transcript 17/9/92: 204 at p.l

34
Transcript 17/9/92: 202 at p.l

35 Transcript 17/9/92: 201 at p.3
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61. When asked whether a twelve month period for study of the area prior to
the development of the marina would be sufficient, Dr Paul told the
Committee that it is desirable to look over as long as period as possible
without unnecessarily interfering with planning processes. Dr Paul statedr-

"If you look at coastal processes in the context of anyone year....you may not have
a long enough database. However, if we took the view that with all of these
developments you needed to develop in the future another five or 10 years of data
before you did anything, that 'would have fairly serious consequences for the
planning of some of the projects.

I would suggest that you carefully analyse all of the available data; you would
certainly put in place a monitoring system of shoreline movements around the bay
and there should be a commitment on the part of the developer to keep that
monitoring program and to manage any consequences that can be attributed to the
marina."

62. He continued>-

II I believe that it would be desirable to spend more than 12 months on the detailed
planning of the marina facility. As far as I am aioare there is no commitment or
requirement for the developer to build a marina as the first element. I believe he
has sufficient time to study it in detail and to reach his final design decisions in a
timely manner. ,,37

63. In the list of further commitments required of the developer by the
Minister, several deal specifically with the development of the marina.
Condition 12 states:-

"Prior to commencing construction, the Proponent 'will initiate monitoring of the
shoreline of the marina site. Ongoing monitoring and management od sediment
transport and sand bypassing will be undertaken btJ the Proponent as described in
Section 12.3."

64. Dr Jorg Imberger, Professor of Environmental Engineering at the University
of Western Australia told the Committee that the Centre for Water Research
was asked to assess the flushing mechanisms of the harbour area at Port
Kennedy in a similar way to that study done prior to the construction of
the Hillarys Harbour.

65. Dr Imberger told the Committee>-

"The dunamics of the Western Australian coastal 'waters are not known very well.
However, this situation is somewhat simpler because uie made the assessment that
Port Kennedy will behave very similar to Hillarys Harbour. In Hillarys Harbour
the overriding flushing mechanism is the ground water seepage that goes in and
then drives what is called a gravitational circulation. In that respect, I am pretty

36 Transcript 17/9/92: 202 at p.2

37 ibid., at p.3
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comfortable about what was done...I think this [the Port Kennedy study] is about
as good as one will get, even 'with an extensive study. 1/38

66. However, Dr Imberger did tell the Committee that what is really needed in
Warnbro Sound is a long term study taking account of inter-annual and
inter-seasonal factors. He saidr-

"Thai is a major task and would require a fairly broad regional study. In normal
cases it is not warranted for a situation like this. It is part of an overall Western
Australia research program uihicli a single developer like this could not be expected
to support; that is, the coastal sediment transport question. They have been trying
to clean up the mouth in the Peel/Harvel) system and understand hoio the sediment
works for the last 20 years, but have not been successful. It is major and difficult
side of the question 'which must be borne in mind. 1/39

67. In his evidence concerning the flushing of a marina, Dr Imberger made
some very important statements concerning the wider environmental
impact of contaminants which may be flushed from the marina to the open
sea. This evidence is important to consider when one is looking at the
health of the marine ecology of Warnbro Sound. Dr Imberger saidr-

"The ecological system - the bacteria, viruses, plankton and so forth - live in the
water. Basically, the 'water docs iioo things. Firstly, it moves the matter from point
A to point B, and in this case out c:f sight is out of mind. Out of the marina means
that the marina is functioning, which globally is not a good policy, but that is the
norm these days. Secondly, the water allows the matter to mix and dilute. The
assumption is that with increased activity in a marina some pollution will occur; it
could be all the way from heavy metals in exotic paints to more nutrients etc. That
leads deterioration of the water quality 'which then has a number of consequences.
If nutrients are put in they, per se. are not dangerous but will lead to growth and
unhealthy conditions.

The underlying principal of all this is out (~f sight, out of mind. If there is
sufficient flushing of the water which was both the component of eviction out into
the ocean and away where it gets cleaned up, or perhaps just mixing out, just
diluting it with the water, there will not be a problem within the marina. There are
a number of mechanisms. The wind, waves and the tide itself can move the water
around, or in Western Australia - Western Australia is probably unique in this
respect - a tiny bit of fresh water coming in from the dunes makes the water a
little lighter, overflows and then flows out. It turns out that that is the dominant
mechanism in this situation. It is quite surprising - 0.5 parts per thousand,
something one would have II hard time measuring, is enough to do much more
than the wind or the tide docs."

68. When asked about the implications of an "out of sight out of mind" policy

38
Transcript 2419/92: GOl at p.2

39
ibid at p.3

40 Transcript 2419/92: GO 1 ,'L pA
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on the overall ecological health of Warnbro Sound and whether there was
enough information available to make adequate judgements, Dr Imberger
said that this was:-

"....almost an impossible question because the amount of environmental
information available in Western Australia is limited and the sorts of things about
which he [Derrick Tomlinson] is talking are venJ difficult to judge. That is, if one
puts a low concentration of fertiliser into that whole area, what will it do over the
next 50 years? Equally, on the other side of the matter, the community abuses the
environment so much and it copes, so provided the concentrations are kept down in
the marina level at the source, the chances are that things will be okay. The
operative words are "chances are", and an enormous amount of money will have to
be spent to prove in black and white what he wants to know. ,,41

69. The evidence of Dr Imberger contained many statements which the
Committee feel are of relevance not only to this report, but need to
considered in the wider context of the relationship between development
and the coastal dynamics of Western Australia. Accordingly, a full
transcript of Dr Irnberger's evidence to the Committee is attached as
Appendix 2 to this report.

RECOMMENDATION

Whereas the Committee accepts that a 12 month study may be long enough for
engineering considerations, on the evidence presented to it, the Committee
strongly recommends a longer term study be undertaken to assess the marina's
potential impact on the ecology of Warnbro Sound.

Construction of a Vermin Proof Fence

70. The last environmental consideration which was raised with the Committee
was the possibility of the construction of a vermin proof fence running
north to south on the land.

71. The Hon Phillip Pendal told the Parliament:-

"...when this matter is passed to the Legislation Committee, the committee should
recommend the construction, of a major feral animal fence running north to south
on this land. That would see the land below the development not only alienated for
scientific purposes, but also to keep feral animals out. Hoioeuer, no such feral fence
has been suggested in any discussions regarding this project. We are discussing a
development uihidi will return many millions of dollars to its proponents/ I do not
think it is unreasonable that the Government should come to an agreement with
the company for provision of a major anti-feral protective device. ,,42

72. The Committee sought advice from Mr John Wamsley, Secretary of Earth

41 ibid: 602 at p.I

42 Second Reading Debate: Hansard Wednesday, 2 September J992 at p. -I2;J9
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Sanctuaries, a South Australian organisation on the efficacy of such fences.
In a letter sent to the Committee (see copy attached) Mr Wamsley said :-

"Earth Sanctuaries has been involved in feral fencing since 1980. The first fox and
cat proof fence was erected around Warrawong Sanciuarv, in the Adelaide Hills, in
1980/81. It was the first successful fox and cat prooffence erected in Australia..

Rabbit, fox and cat eradication can be extremely expensive. As far as I am aware,
Earth Sanctuaries is [sic] the only people 'who have been able to eradicate vermin
from large areas....

However, there is no doubt that once an area is made feral free the results are
astounding. It has been demonstrated that the only problem our wildlife have is
faxes and cats. We did not lose our wildlife through land clearance. We did not
lose our wildlife through farming. We did not lose our wildlife through mining, We
lost our 'wildlife through faxes and cats. "

73. The Committee is convinced that if the areas set aside for conservation are
to have any prospect of being safe havens for native fauna, feral animals
will have to be eradicated from those reserves and kept out permanently.

RECOMMENDAnON

The Committee seriously recommends that consideration be given to the
construction of a vermin proof fence and that, in conjunction, an appropriate
eradication progamme be undertaken, under the guidance of the Department of
Conservation and Land Management and Earth Sanctuaries.

Port Kennedy LCDC

74. Since 1989 the Port Kennedy LCDC has been responsible for land
management and conservation of the area. The Committee was impressed
by what has been achieved in a short time.

75. The Bill proposes at Clause 6 that the Port Kennedy Soil Conservation
Reserve be excised from the Port Kennedy Development Area. This raises
two concerns: the LCDC will no longer have a role and until the
conservation areas are vested in CALM no body will be responsible for
their conservation.

76. To avoid this, the Committee proposes amendments to Clause 6 to create a
new land conservation district for the development area known as the Port
Kennedy Development Area Soil Conservation Reserve. The Port Kennedy
Management Board will form the LCDC to be responsible for the new area.
The existing Port Kennedy LCDC will continue to be responsible for the
management of Stage 2 until such time as the proponents exercise their
option or it passes into the control of the Department of CALM.

Agreement and Finances

77. Before examining the Agreement and the financial arrangements for the
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Port Kennedy project, it is appropriate that the Committee set down its
understanding of the financing and development of the project.

78. The Committee understands that the development of the Port Kennedy
Regional Recreation Centre will be undertaken by virtue of a joint venture
agreement between Fleuris Pty Ltd and a Singaporean Syndicate, in which
the Singaporean Syndicate will provide the necessary financing facilities to
enable the project to be undertaken, once the Bill is ratified. This is
confirmed in letter from David Kennedy to Mr Sheehan, a copy of which is
attached as Appendix Ib to this Report. It has been represented to the
Committee that the contribution of the proposers to the joint venture will
be in the form of the project itself.

79. It is understood that 25 hectares of freehold land will be granted to the
developers progressively in proportion to the value of their investment in
the project. A further 210 hectares will be leased to the developers for 50
years with an option for renewal for a further 25 years. Rental for the first
24 years will be a peppercorn annually, and thereafter at a rate calculated
on the market rental value of leased premises at the beginning of each year.
It is proposed that the project will include two 18 hole golf courses, a 5 star
hotel, public accommodation facilities, a town centre and other recreation
related infrastructure. Environmentally important areas are to be placed in
a conservation zone. These include 95 hectares within Stage I and not less
than 75% of the Stage II area.

RECOMMENDATION
The Committee found the language and phrasing of the lease in Schedule 4
almost unintelligible and therefore it strongly recommends that in future Crown
Law officers draft leases in plain English.

80. The Committee has been told that at this time there is no program as to the
possible staging or phasing of the development although the Committee
has been told that the construction of the hotel will not be proceeded with
in the initial stage."

State Incentives

81. The Committee believes that there is certainly a role for encouragement by
the State of development, in the State. The most well known examples of
this role have been in the establishment of the iron ore industry, where
without a State agreement it is unlikely the industry would have got off the
ground, at least within a reasonable time frame.

82. The State has provided land and privileges in return for the benefits of
infrastructure, employment, other economic activity and royalties from
sales.

83. Another case in point is the North West Shelf Project, where take or pay
purchase contracts made it possible for the project to take place by

43 Transcript 17/9/92: 210 at p,2
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providing the required base of income to justify borrowings.

84. In the case of the Port Kennedy agreement, the State had identified the
need for a regional recreational centre at Port Kennedy as early as 1971,
comprising of a yacht club, hotel, shopping facilities and holiday
accommodation."

85. In 1985, the State invited expressions of interest from prospective
developers to provide the facilities and infrastructure in return for freehold
and leasehold interest in part of the land. The justification for the proposal
was that the State would acquire a valuable public recreational asset in
return for the grant of land. This asset was to consist of two parts - one
which was expected to give a good financial return for the private investors
and the other which was to consist of public facilities to be vested in the
State.

86. If the substantial benefits to be provided by the State under this agreement
are immediately sold in whole or in part, there is a strong possibility they
will provide windfall gains to the promoters rather than benefit to the
project.

Restriction on Assignment

87. Clause 20 of the Agreement was presumably inserted to prevent onsale of
the rights and obligations of the Company without the knowledge and
consent of the State. By subclause (1), disposal (in various ways) of the
rights or obligations under the Agreement by the Company is prevented,
unless there is consent by the Minister. Disposal of any beneficial
ownership in shares of the Company or units in any unit trust is deemed,
by subclause (3), to be an assignment of the Company's interest in the
Agreement.

88. The Committee was concerned that full details of the shareholders and
unitholders of the beneficial owners of the Company be provided so that
the Committee could satisfy itself that there were no political connections to
the development.

89. The Committee therefore asked for and was provided with information
about all the shareholders in Indowest Finance, Agenda Holdings and
Caspian Holdings Pty Ltd. The Committee was also provided with details
of unit trust holders in the Caspian Unit Trust. Where the shareholders or
unitholders were companies, Messrs Lukin and Sheehan identified to the
Committee the persons who held the beneficial interest in those companies.

90. It was advised that Eric Phillip Synnerdahl is now deceased and Viewhurst
Pty Ltd, which we were told was his family company, is now the subject of
his estate.

91. The Committee found no evidence of direct financial interest of MP's,

44 Second Reading Speech - Hansard Wednesday 26 August 1992 p.38 at 1l865.
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past or present, and specifically not Han Mike Barnett MLA, the Member
for Rockingham and Chairman of the Port Kennedy Interim Management
Committee.

92. The Committee has been given evidence that these provisions concerning
assignment of interest are stricter than in any other State agreements. Mr
Geoff Saville told the Committee>

"The assignment provision, clause 20, is different from that normally found in
ratified agreement, Subclauses (1) and (2) are in much the same terms as the
normal assignment provision. However, subclause (3), which says that any change
of 5% in the shareholding of the Developer is an assignment for the purposes of
this clause, is not to be found in most other ratified agreements. In fact I am not
aware of it, or any similar restriction, being found in any other agreement ratified
by the Western Australian Parliament....45

As well as the provision in this agreement being more onerous on the Developer
than similar provisions found in other ratified agreements, it is also more onerous
on the Developer than the assignment provisions found in the Two Rocks Harbour
Agreement entered into by the State in 1974 and the Mindarie Keys Project
Agreement entered into btJ the State in 1985. These were not ratified
agreements."

93. The Committee believes that there is some justification for the provisions
being more onerous. The Committee has been told that four companies
were offered the opportunity of making detailed submissions regarding the
development of the Port Kennedy Site at the time of the original
advertisement. In his evidence to the Committee, Mr Max Poole explained
that :-

"....four groups were asked to make a more detailed submission. Of those four, one
was Clough Engineering which 'was offered $20 000 to offset the cost of doing a
detailed report which would then be considered btJ the State Planning Commission.
Clough refused that offer unless it was recompensed $60 000. John Holland
Constructions was offered the same deal of $20 000 recompense, and it wanted a
guarantee that the project was feasible before proceeding. Graeme Robertson was
also offered $20 000, and he insisted that a market surve1J be carried out before
going further. Fleuris was separated from these three but was told that if it made a
detailed submission, although it would not be recompensed any funds, its
submission would be considered. It went ahead. ,,47

94. Therefore, although 3 substantial companies requested further feasibility
studies, Fleuris believed that it had the "innovative marketing approach ,,48 to

45
Transcript 24/9/92: G08 at p.I

46 ibid., at p,2

47 Transcript 7/9/92: 405 at p.S

48 Transcript 2119/92: 213 at p,2
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be able to proceed with the project. This was despite the fact that neither
Messrs Lukin or Sheehan had substantial company support for the proposal
or any record of performance.

95. The Committee believes that it was never the intention of Messrs Lukin
and Sheehan that the substantial funds required for the project be provided
by their capital, or for that matter, equity. Mr Lukin, in his evidence to the
Committee explained that the original concept was to sell memberships in a
private golf club and associated resort. He stated:-

"When Fleuris submitted its original proposal to the State Planning Commission
in 1986, the hotel proposed for the site - like the Sheraton and Hilton Hotels 
was to sell memberships to the club. The club was to give members certain
entitlements, and the concept 'was to sell memberships both nationally and
internationally. Japan was initially targeted as a potential market as the Japanese
had disposable income to purchase memberships and a fascination with Australia
and playing golf ,,49

96. Mr Lukin continued.-

"Market research showed that the membership concept had the ability to raise
sufficient funds to develop the whole project, including all public facilities. The
membership provided the member only with the right to use certain exclusive areas
of the hotel and private golf course. International memberships ioere to provide
only a venJ small part of the total patronage of the deoelopmeni, possibly one per
cent, or less. This membership concept is no longer releoani.r'"

97. The concept of selling memberships to raise funding for the development
was an issue which caused the Committee some concern. The distinct lack
of substantiated commercial viability to the project lends itself to criticism
that the original proposal may have been acceptable during the 1980's, but
certainly not today.

98. The Committee has now been asked to accept without question that the
alternative proposal of development will be funded entirely by debt. Even
given the substantial contribution by the State, this is not the case and it
would seem therefore that Clause 20 was inserted to protect the State from
the concession being sold off allowing the proponents to exit with the
contribution of the Government, leaving the project less viable or unviable,

Joint Venture Arrangements

(a) Pleuris Pty Ltd/WADC

99. In evidence to the Committee Messrs Lukin and Sheehan revealed that the
project was originally to be financed by a joint venture with WADC.

49 Transcript 17/9/92: 207 at pA

50 ibid; 208 at p.I
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100. The proponents told the Committee that in September 1987, they entered
into a Joint Venture agreement with the West Australian Development
Corporation, which was signed on 20 November 1987.51 This Agreement
was that the proponents and the WADC would be equal participants in a
legal structure formed to acquire and develop a resort project at Port
Kennedy. The WADC was to be alone responsible for the initial financial
expenses up to a maximum amount of $200 000. Thereafter the costs were
to be borne equally by Fleuris and the WADe. The Committee was
informed that the WADC total contribution to the project was $460,000.

101. The Committee was told that in August 1991, the WADC sold its share of
Port Kennedy for the sum of $1.00 and the Port Kennedy Management
agreed to the payment of $500 000 to the State within 5 days of the
ratification of the agreement." This was to equate with all the expenses
that the WADC had put in to the project together with a profit.

102. It should be noted that this amount of $500 000 has yet to be paid to the to
the State; Fleuris Pty Ltd have merely contracted to pay that amount once
the project is ratified by Parliament.

103. Mr Sheehan told the Committee that there was a formal exiting of the
WADe. This was explained in the following way:-

"The nature was that a company called Port Kennedy Management Pty Ltd was
structured to manage the project. We purchased the Western Australian
Development Corporation shares in that company. That company would have the
rights under the agreement with the Government that had been drafted at that
stage. The Government agreement is now a schedule to the Bill. The WADC did
not have any monel) to contribute. At one stage we had to carry the WADC for
several months in terms of funding its contribution. It was not until Treasury was
in a position where it could wind up the WADe's activities that we actually
recouped those moneys.

The formal exiting entailed our entering into an agreement to pay - should the Bill
be ratified - the WADC for its involvement. At that time we actually purchased
its shares in the management company.

We were contracted to purchase them on the basis that it the Bill were ratified,
there would be something to purchase; if the Bill uiere not ratified, there would be
nothing to purchase. ,,53

104. It was also agreed that Fleuris Pty Ltd would pay to the State once the
agreement was ratified an additional amount of 0.05% of the capital cost of
all the development costs on the Site.

51 Transcript 17/9/92: 206 at p.2

52 Letter from WADe to Fleuris Pty Ltd dated 27 August 1991. See Appendix '?

53 ibid., 207 at p.I
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105. The Committee was given the following explanations for the 0.05%:-

"In addition to that there was also a 0,05% development fee to be paid on all
development that occurs on that site. That development fee is paid to the State so
that was included in the $500,000 payout to the WADe.,,54

106. In his evidence to the Committee, Mr Lukin said that since the departure of
the WADC, Fleuris Pty Ltd have provided all the expenses associated with
the Port Kennedy development.

(b) Fleuris Pty Ltd/Singaporean Syndicate

107. Messrs Lukin and Sheehan informed the Cornmittee that the financial
arrangements will be a joint venture with Singaporean interests. Mr David
Kennedy, Richard Ellis (WA) Pty Ltd, who introduced the prospective joint
venturers, advised the Committee that Fleuris was to take a free carried
interest in the joint venture.

108. Mr Lukin told the Committee:-

"The finance for the construction (~f the Port Kennedy development will come from
offshore; namely Singapore. The financiers are knoum to the Government through
the Deputy Premier, 'who has met with them in Singapore. Upon ratification of the
Port Kennedy Development Bill, the financiers will form a joint venture with
Fleuris Pty Ltd to undertake the Port Kennedy project. The financiers have
undertaken to then joint venture the necessary funds to undertake and complete the
project. The loan funds will be repaid from income streams prior to any profits
being distributed to the joint venturers, </55

109. Subsequent evidence presented to the Committee revealed that the joint
venture agreement between Fleuris and the Singaporean financiers is
proposed to be initially for Phase I only. Fleuris will assign their rights in
the joint venture entity sufficient to complete Phase 1. Phase I has yet to be
defined but the Committee was given to understand it will be a golf course
on leasehold lot G and the club house/resort hotel on freehold lot 1.
Further phases are the subject of the satisfactory performance of the
Singaporean company.

110. The Committee was told that the estimated total cost of construction was
$158.7 million" which was to be fully provided by the joint venture
financier acting as a bank. When asked what Fleuris would be providing,
the Committee was told by Mr Lukin that.»

"Our contribution to the joint venture 'will be the project itself The project has

54 Transcript 17/9/92: 206 at p.2.

55 ibid., 207 at p.4

56
Port Kennedy Regional Recreational Centre - Information Memorandum. May 1992 at p.12: Indicative Construction Coot
Summary
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gone through seven years. A value must be attached to that over seven years.1/57

111. The Committee was told later that a formal agreement has been drafted by
the solicitors representing Fleuris Pty Ltd and forwarded to the
Singaporean financiers. Copies of the proposed documentation has been
provided to the Committee, but the Committee has been asked to keep the
precise details of the documents confidential for commercial reasons.

112. Mr Kennedy has informed us of the essential terms of the agreement
between Fleuris and its joint venture partner. Mr Kennedy was cooperative
and frank in disclosing the basis of the financing. Messrs Lukin and
Sheehan were not as forthcoming as Mr Kennedy. Perhaps they themselves
did not have a firm grasp of the finer details of the financial arrangements.
Much of what we learned from them was only after persistent questioning
and insistence on the production of documents.

113. The financial basis as is now foreshadowed in quite different from that
which Parliament was led to understand was the case. Fleuris will not be
developing the land - a new joint venture will. Contrary to the impression
that Clause 20 of the Agreement might give, there will be an immediate
assignment of the entire early part of the project. All the financial
obligations would be discharged initially by the joint venture partner and
some will be always the responsibility of the joint venture partner. A copy
of a letter from Mr Kennedy concerning the present agreement is attached
to this Report as Appendix 1.

114. We do not know where this difference in understanding occurred between
Fleuris. the Department and Parliament. It may be because it is only a
recent development. We have not in the time since we became more fully
informed been able to investigate this. We believe that if deails such as
these are known, there is an obligation to disclose them to Parliament in
the Second Reading Speech. If they become known later they should be
disclosed to this Committee.

115. Under the proposed arrangements Fleuris essentially will have its
contribution to date taken out by the joint venture partner. However, they
remain in the joint venture taking an early entitlement and sharing fully
when the profits emerge. It cannot even be said that this is to compensate
Lukin and Sheehan for their time and management because they will
receive a minimum $180,000 payment per annum for this.

116. There is nothing inherently wrong with this type of financing. It is a
perfectly usual method of funding, often used in the mining industry, when
one party has a valuable asset but no capital and another has plenty of
capital but no exploitable asset. Fleuris are taking the benefits granted by
this agreement and immediately realising a good portion of the benefits by
on sale to the joint venture entity.

57 ibid., 208 at p.3
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D. CONCLUSIONS

117. It is difficult to ignore the history of this matter. We cannot look at the
financial arrangements in the same way that we would were the project
being initiated now.

118. If it were starting now and we were asked to recommend we believe we
would suggest that the State approach the matter differently.

119. However, for 10 years the proponents and people associated with them
have been allowed to believe that the arrangements would be much as they
are. The project was initiated at a time when community attitudes to
project financing were much different from those prevailing now.

120. Theoretically the State could walk away from this agreement and say that
times have changed. To do so would in all likelihood cause the loss of the
project.

121. We have not been able to address the reservations on the financial aspects
by way of amendment because it would mean a total renegotiation of the
whole project. That is neither practical nor within the scope of our
authority.

122. The remaining aspects have been dealt with in the Bill as reported by the
Committee.





Richard Ellis (Western Australia) Pty Ltd AG.N. 008912641
KPMG House 214 S1. Georqe's Terrace Perth Western Australia 6000
PO Box 7056 Cloisters Square 6850
Telephone (09) 322 4343 Facsimile (09) 481 1296

Hon Gary Kelly MLC
Parliament House
Perth WA 6000

Dear Mr Kelly
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21 October 1992

A formal Agreement has been drafted by Solicitors representing Fleuris Pty Ltd, and has
been forwarded to the Singaporean Company, and as a result any letters previously written
are no longer relevant having been superseded. As there is not one document or letter that
clearly states all the relevant points of the Agreement, the broad terms as we understand
them are listed below-

1. A new Entity ("the Joint Venture Entity") will be formed with the Singaporean
Company and Fleuris Pty Ltd. Percentages are yet to be finalised and will be
dependent upon the ratification of the Bill, any changes to it, and further negotiation.

The Directorship numbers on the Board will be pro rata to the shareholdings.

3. The Joint Venture Entity will be the assignee of the benefits of the Agreement
between Fleuris and the Singaporean Company and all issue of Leases and freehold
land will be issued direct to the Joint Venture Entity.

4. Fleuris Pty Ltd will assign their rights in the Joint Venture Entity sufficient to
complete Phase 1 (to be defined). Further phases are subject to the satisfactory
performance by the Singaporean Company.

5. The Singaporean Company will provide finance for the development of the Project by
way of loans, such loans to be repaid as follows»

a. capital firstly; then,

b. interest.

6. Profits to be divided after.-

1. Repayment of Capital and interest to the Singaporean Company.

Payment to Fleuris Pty Ltd of $1 Million.

2/...
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7. Subject to approval oft-

a. State Government passing the relevant Act.

b. Foreign Investment Review Board.

c. Plans approved by the Singaporean Company being submitted and approved
by State Government in accordance with Clause 4(1) of the Agreement.

8. Payment by the Singaporean Company to be as follows.-

a. A sum of $5,000.00 to be paid into a Trust Account of either Richard Ellis or
another nominated Company for the purpose of incorporation fo the Joint
Venture Entity.

b. Further amounts, but not exceeding $20,000.00, to be paid by the Singaporean
Company to the Joint Venture Entity for the purpose of making submissions
pursuant to the Agreement.

c. $500,000.00 to be paid within 14 days of approvals in accordance with Clause
14 (5) of the Agreement.

d. $500,000.00 payable to Fleuris Pty Ltd on settlement of the Joint Venture
Agreement.

9. Mr R Lukin and Mr G Sheehan to be engaged as the Project Managers.

10. All parties will be bound by the requirements of the State Government Agreement.

Yours sincerely
RICHARD ELLIS
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WESTERN AUSTRi\.LIAN DEVELOP:LvlENT CORPORATION
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Postal Address: Box 7237, Cloisters Square, Perth WA 6850

Telephone: (09) 4816144 Fax: (09) 481 flJ67
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FACSIMILE

Fleuris Pty Ltd
294 Rokeby Road
SUBIACO WA 6008

Att: Messrs R Lukin and G Sheehan

Dear Sirs

PORT KENNEDY JOINT VENTURE

"ve refer to our recent discussions regarding the above and
to our telephone conversation on 26 August 1991. We have
come to the conclusion that the cleanest way of resolving
this issue would be to adopt your proposal that the payment
of $500 1000 be incorporated into the development agreement
with the State. Accordingly, and subject to the approval of
Crown Law and their instructing body, we propose that:

1. the agreement of 16 May 1991 be cancelled;

2. WADC sell its share in Port Kennedy Management Pty Ltd
(PKM) to Fleuris Pty Ltd forthwith, for a consideration
of $1.00;

3. on the basis that Fleuris and PKM agree to the payment
of $500, 000 to the State wi thin (say) 5 days of the
ratification of the development agreement, WADC "...:rill
withdraw from the joint venture under clause 3.1.1(a)
of the existing joint venture agreements; and

4. prior to WADC's withdrawal from the joint venture; all
outstanding accounts be settled and the balance
remaining in the joint venture account be distributed
equally between WADC and Fleuris.



Please let us know if you aqr-ee wi, th this suggestion in
principle. If so, the formali ties can be finalised at the
meeting on Wednesday, provided that Crown Law has confirmed
by then that the arrangement is satisfactory. Please let us
know if Doug Solomon will be attending that meeting.

Yours faithfully

"---"'. ~
N F Smith
CHAIRMAN OF THE BOARD (FOR LIQUIDATION)

27 August 1991
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Mr G Sheehan
F1euris Pty Ltd
294 Rokeby Road
Subiaco WA 6008

Dear Gary

PORT KENNEDY REGIONAL RECREATION
CENTRE EQUITY PARTICIPATION
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17 September 1992

II

In accordance with our recent conversation, I wish to confirm a number of matters relating
to equity participation in the proposed development of the Port Kennedy Regional
Recreation Centre.

This will be a Joint Venture between Fleuris Pty Ltd and a Singaporean Syndicate, in which
this Syndicate will provide the necessary financing facilities in order to undertake the
project, once ratification of the Port Kennedy Development Bill occurs.

We have received the draft Joint Venture Agreement, drafted by Solomon Brothers
Solicitors, and have passed it on to the Syndicate's Solicitors, Freehill Hollingdale and Page.

I confirm that both yourself and Richard Lukin will continue as Project Managers of the
development.

This Agreement for equity participation is, of course, dependent upon ratification of the Port
Kennedy Bill which is currently before Parliament. I trust this will be ratified at the current
sitting so that this exciting tourism development can commence at the earliest possible time.
I am aware that both you and the equity participation group are very keen to proceed with
the project, and we at Richard Ellis believe the Port Kennedy Project is well placed to
succeed in the current economic climate.

Kind regards
RICHARD ELLIS

DAYID KENNEDY
Director
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Copy of fax:

FAX TO:

FAX NO:

FROM:

FAX NO:

NO OF PAGES:

MESSAGE:

Jan Paniperis
Clerk of the Legislative Committee
of the Legislative Council
Parliament of WA

09 321 9470

John Wamsley
Secretary
Earth Sanctuaries

08 388 5721

2 (including this one)

Enclose information re feral fences. Please let me know if you
need further information.

Earth Sanctuaries has been involved in feral fencing since 1980. The first fox and
cat proof fence was erected around Warrawong Sanctuary, in the Adelaide Hills,
in 1980/81. It was the first successful fox and cat proof fence erected in Australia.

A fence using a similar design was erected in Western Australia as part of the
Western Swamp Tortoise Program. In 1990 a fence using cheaper construction
methods was erected around Yookamurra Sanctuary, in the Murray Mallee. This
fence is 14 kms long and surrounds 1,113 hectares of land.

A fence has been erected, by the Useless Loop Community across Heiresson (?)
Prong. Work will shortly commence on a fence around Karakamia Sanctuary at
Cidgegannup in Western Australia. Both these fences are similar to either the
Warrawong or Yookamurra fence.

A proposal has been submitted to build a fence around Buckaringa Sanctuary in
the Flinders Ranges. This will attempt to build a still cheaper feral proof fence
and will only be 1.2 metres high.

All these fences have worked or are expected to be made to work.

A number of other projects are being planned. These include several more
sanctuaries in South Australia, three in Queensland, one in New South Wales and
a couple more in Western Australia.

A number of attempts to build feral fences have failed miserably. These include
the Marla Wallaby program in the Northern Territory, the Quarantine station at



Ngarkat National Park in South Australia and the Mount George Sanctuary
attempted by the Education Department of South Australia.

In general it would seen that Fences built by the private sector work while those
built by the public sector fail. An exception to this is the Western tortoise project.

The main problem with feral fencing is that it is not just the fence that makes the
project work but also the eradication program which goes with it. I understand
the University of Western Australia have been trying to eradicate foxes from a
block of land for 19 years. Western Mining Corporation recently gave Healesville
Zoo, in Victoria, $900,000 to build a feral fence. It failed totally because no one at
Healesville Zoo understood fox behaviour.

Rabbit, fox and cat eradication can be extremely expensive. As far as I am aware
Earth Sanctuaries is the only people who have been able to eradicate vermin from
large areas. The cost of destroying the last fox at Yookamurra Sanctuary exceeded
$100,000.

However there is no doubt that once an area is made feral free the results are
astounding. It has been demonstrated that the only problem our wildlife have is
foxes and cats. We did not lose our wildlife through land clearance. We did not
lose our wildlife through farming. We did not lose our wildlife through mining.
We lost our wildlife through foxes and cats.

The cost of feral fencing varies. The Warrawong fence costs $20 per metre, the
Yookamurra fence costs $15 per metre and the Buckaringa fence costs $10 per
metre. This is what Earth Sanctuaries build them for. If the fence is being built
by a government department you should multiply this figure by 5. The cost of
feral eradication varies greatly. The Western Australian Department of
Conservation and Land Management are Australia's leaders in fox eradication
techniques.

Please let me know if you require further information.

Yours sincerely

(signed)
John Wamsley
Secretary
Earth Sanctuaries
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IMBERGER, DR JORG

Professor, Environmental Engineering, UWA,
residing at 43 Goldsmith Road,
Dalkeith, examined:

The CHAIRMAN: Welcome to the Legislation Committee. As you
may be aware the Port Kennedy Agreement Bill has been
referred to this Committee, and one of the requirements of
the agreement Act is the potential of a construction of a
marina in Warnbro Sound. There is a requirement in the Bill
that once it is enacted a 12 month study will be conducted on
the potential impacts of the rock wall marina to be
constructed adjacent to the Port Kennedy site into Warnbro
Sound. The Committee has received evidence suggesting that
12 months is not long enough to carry out the required
studies and that a longer time should be taken. Dr Ian Eliot
suggested that it could take as long as five years to get the
data he would require to ascertain the impact on the sand,
the whitebait fishing industry and so on. I realise that you
may not have specific knowledge of the site in Warnbro Sound
but perhaps you could discuss with the Committee the general
problems of constructing marinas off the coast and other
considerations that should be taken into account.

Dr IMBERGER: I did a small consulting job in 1988 for Binnie
and Partners. The Committee probably has that report, titled
"An Assessment of Harbour Exchange for the Port Kennedy
Regional Recreational Centre ERMP". That was a long time
ago. I looked at the notes again. Our involvement was
basically to assess the flushing mechanisms of the way this
system cleanses itself, which was very similar to what we did
at Hillarys. I was not personally involved in the sediment
transport matter but I spoke to Cherie Patriarca this morning
whose specialty is sediment transport and who also works
closely with Ian Eliot. Your question about how much time
and money would be required to look at these matters is too
broad, because if you wanted to know everything there was to
know -

The CHAIRMAN: One could go on forever.

Dr IMBERGER: That is right. Tb.e dynamics of the w~ :",rn
Australian coastal waters are not known very well. f1·:'wever r

this situation is somewhat simpler because we made ':1,,,,,;
assessment that Port Kennedy will behave very simil~L to
Hillarys Harbour. In Hillarys Harbour the overri'~Li_'I':'

flushing mechanism is the ground water seepage that goes in
and then drives what is called a gravitational circulation.
In that respect, I am pretty comfortable about what was done.
r am not sure under what name this finally came to the
Government but we did the work for Binnie and Partners. I
think this is about as good as one will get, even with an
extensive study. As members of this Committee probably also
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know, Hillarys Harbour has been monitored for approximately
four years. It works very effectively and there is no
problem there. It is looking very healthy and is performing
along the lines that the designer had originally envisaged.

Sediment transport is a more difficult issue and is a bigger
issue in Port Kennedy. I do not know what has been done in
the past. Solving that problem with any degree of confidence
involves two stages. One is fairly quick, which I can only
assume somebody has done; if it has not been done it should
be done fairly quickly and traditional engineering methods
used to estimate that sediment transport. We understand in
the whole area of Warnbro Sound how the sediment moves.
Therefore, somebody like Dr John Schorer or Sylvester should
have looked at this question; if they have not, something is
wrong. If that has been done, to get anything better than
that one must look at inter-annual and inter-seasonal
factors. That is a major task and would require a fairly
broad regional study. In normal cases it is not warranted
for a situation like this. It is part of an overall Western
Australia research program which a single developer like this
could not be expected to support; that is, the coastal
sediment transport question. They have been trying to clean
up the mouth in the Peel/Harvey system and understand how the
sediment works for the last 20 years, but have not been
successful. It is a major and difficult side of the question
which must be borne in mind.

The CHAIRMAN: Perhaps the question is not how long it would
take, but would 12 months be long enough to conduct the
limited sorts of studies?

Dr IMBERGER: I think that question should be rephrased.
From the flushing aspect, what is needed now is a fairly low
key monitoring over the next five years, the sort of thing
that is being done at Hillarys. Some water samples are
taken, the water quality generally is checked, and if that
tracks according to predictions, everything looks good. It
is a longer term than 12 months but it is a very low cost
activity; one sample a fortnight or month is taken to the
chemical lab and that is it. To check the sediment transport
12 months is not a good time because there might be a year in
which there is not much sediment transport and then -

The CHAIRMAN: One may get a snapshot.

Dr U1BERGER: xes, o r; one may get a disaster in on' ,',:,ar
which will clean itself up the following year, and I,?t is
unfair as well. An implementation of a program is '~sr=tuired

hTbich perhaps is not a study per see Somebody wit], ~\" echo
8':nJ.nder could go out and check the movement of S2W' 1. !:.'erhaps
once every six months for the next five years, and an eye
could be kept on the way things were happening. That would
be my recommendation.

Hon DERRICK TOMLINSON: Can you explain to me more about the
flushing mechanisms? You referred to the health of the
harbour. Is the flushing mechanism really looking at such
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things as bacteriological, chemical or organic contamination
of the harbour and procedures and processes of ing the
harbour clean of that sort of contamination, or is about
something else?

Dr IMBERGER: The ecological system - the bacteria, viruses,
plankton and so forth - live in the water. Basically, the
water does two things. Firstly, it moves the matter from
point A to point B, and in this case out of sight is out of
mind. Out of the marina means that the marina is
functioning, which globally is not a good policy, but that is
the norm these days. Secondly, the water allows
to mix and dilute. The assumption s
activity in a marina-=s~o~m~e~~p~o~l~l~u~tLCi~o~n~w~i~lrlr-~o~c~c~u~r~,~·-c~~t~~c~o-u~l~d~

all the way from heavy metals in exotic paints to more
nutrients etc. That leads to a deter~oration of the water
quality which then has a number of consequences. ~
nutrients are put in they, per se, are not dangerous but will
lead to growth and unhealthy conditions.

The underlying principal of all this is out of sight, out of
mind. If there is sufficient flushing of the water which has
both the component of eviction out into the ocean and away
where it gets cleaned up, or perhaps just mixing out, just
diluting it with the water, there will not be a problem
within the marina. There are a number of mechanisms. The
wind, waves and the tide itself can move the water around, or
in Western Australia - Western Australia is probably unique
in this respect - a tiny bit of fresh water coming in from
the dunes makes the water a little lighter, overflows and
then flows out. It turns out that that is the dominant
mechanism in this situation. It is quite surprising - 0.5
parts per thousand, something one would have a hard time
measuring, is enough to do much more than the wind or the
tide does.

Hon DERRICK TOMLINSON:
sight, out of mind?

Could we pursue the ~ssue out of

Dr IMBERGER: That is not my policy.

Hon DERRICK TOMLINSON: I know it is not your policy, but the
Committee has received evidence relating to the marine
ecology of Warnbro Sound. A marine park is established in
the area, there is a whitebait factory located near the
proposed marina and there is a link between the h~ ~~y, the
food chain and the penguins on Penguin Island and: ~n. The
out of sight, out of mind concept might satisfy th,,= '\~;alth of
the marina, but what does it do for the health of iiJ·:,!nbro
Sound? Is there enough information available to m~~~ those
s o r t s of judgements?
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Dr IMBERGER: At the moment the whole world runs on getting
it out of sight at the point where one is doing it and
diluting it sufficiently so that the ocean and the atmosphere
can rework the dangerous materials. The whole assumption has
been that the ocean and the atmosphere are infinite sinks.
Hon Derrick Tomlinson made the point that there is a whole
ecosystem between the deep ocean and the marina which will be
the transfer zone. In that transfer zone the concentrations
can sometimes still be higher than desirable. The whole
purpose of the Perth coastal regional study and the new
Beenyup study is to check exactly what the assimilative
capacity is, not in the total sense because the material will
not be assimilated in that transition buffer zone, but
rather, can it cope with the transfer of nutrients that the
development will introduce until the matter gets into the
deep ocean?

Out in the deep ocean the Leeuwin current and the eddy
structures sweep into this transition zone and clean it out.
Therefore, the marina gets cleaned out into the transition
zone and the transition zone gets cleaned out into a further
zone. These processes' involve larger and larger systems. A
good global design introduces high concentrations, but makes
sure that the whole transfer process into the ocean is safe.
However, Hon Derrick Tomlinson asked an almost impossible
question because the amount of environmental information
available in Western Australia is limited and the sorts of
things about which he is talking are very difficult to judge.
That is, if one puts a low concentration of fertiliser into
that whole area, what will it do over the next 50 years?
Equally, on the other side of the matter, the community
abuses the environment so much and it copes, so provided the
concentrations are kept down in the marina level at the
source, the chances are that things will be okay. The
operative words are "chances are", and an enormous amount of
money will have to be spent to prove in black and white what
he wants to know.

Hon DERRICK TOMLINSON: Let us look at the peculiar
conditions of Warnbro Sound and what we know about currents,
the deposition of sand and the sediment carried, apparently
long distances, along the Western Australian coast. A
deposition of sediment exists at Becher Point, and there is
further depos ion of sediment at the other end of Warnbro
Sound at Mersey Point, Penguin Island and then further into
Shoalwater Bay, yet there is not the same sort o~3iti0D
within Warnbro Sound. The physics of that suggest me that
there is a current flowing north along the coast btl because
of the nature of Warnbro Sound there is no eddying, rr
current flowing, into Warnbro Sound. One is Loc k i.n-a <f f the
'·';=jt9rs, suggesting that the waters within Warnbr n .>'\I'ld might
In fact be stable?

Dr IMBERGER: Or stagnant? I cannot comment. The truth of
the matter is that we do not know. The judgment must be made
whether regional oceanographic questions should be solved at
the cost of small developments. This is the big question at
all times. I am always a third party in this process; there
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is the Environmental Protection Authority, the developer and
then me in between. No single development can ever justify
the cost of these complicated questions. On the other hand,
as custodians of this whole area the Government must somehow
realise that it cannot let one thing go on one after the
other because collectively they may cause a problem.

Personally, I do not think any major problems of that sort of
nature are looming in the coastal region at the moment.
There are much more severe problems for the south, such as
Wilson Inlet, where there is more a engineering type of
problem inside the inlet. Certainly, as the city grows to
the size of Los Angeles all the little developments will add
up to a gigantic input which will change the ecosystem. One
must watch out for the water becoming slightly richer and the
epiphytic material - algae that grows on sea grasses 
killing the light for the sea grasses. When the sea grasses
die the sediment begins to move. The key feature which must
be kept in mind as managers of a system like this is that
these are irreversible processes. In the Venice Lagoon where
I work in Italy, for instance, the sea grasses have died by
this fairly harmless process but now the whole sediment is
moving, and to go back and stabilise that sediment again so
that the old system can return, is a near impossibility.

Hon DERRICK TOMLINSON:
Cockburn Sound?

Do we not have something similar in

Dr IMBERGER: Yes; not as severe, but the same idea. I do
not envy the Committee's task of making decisions in an
isolated case. It must put this into context in a global
management system; then we can answer more sensible
questions. I work in many places around the world and the
sums of money that communities are putting in these days to
global questions is a factor a hundred times as large as
Western Australia's contribution. Until that happens it will
always be in no man's land; it will be a bunch of guesses.
The State can probably err on the safe side and not allow
many of these things, but the economy must also keep going.

Hon DERRICK TOMLINSON:
have tonight.

Those are the value judgments that we

Dr IMBERGER: It would be nice if the Committee had
information to make some of these judgments.

Hon DERRICK TOMLINSON: Western Australians know t l " they
have a fairly finely balanced marine ecology, and a --?ry
small change can upset that balance to the stage wh~re it is
not able to maintain its own stability.

Dr IMBERGER: Again, you must be careful with that statement.
The Swan River, for instance, has been changed radically and
yet the majority of people these days are still saying that
it should be kept the way is now, but 50 years ago was
a completely different system. I tend to agree with you that
there will be a change, but I am not sure whether it will be
a bad change. What constitutes a bad change?
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Hon DERRICK TOMLINSON: We do not have enough information to
give a proper judgement.

Dr IMBERGER: You are absolutely right.

The CHAIRMAN: It will take millions of dollars to get the
information.

Dr IMBERGER: No; all it requires is a continuity in policy
by the Government. Australia has a very bad history of
lurching from one extreme to the other. Japan has an orderly
procedure now. It has identified the process.

The CHAIRMAN: Do you mean in environmental terms?

Dr IMBERGER: Yes. In Australia, funding is received and is
then cut off again; a new centre is started up and then as
soon as that is going well it is said, "Okay, we do not need
that any more" and we lurch somewhere else. That is my
biggest problem. I am trying to provide a base for Western
Australia where these sorts of questions can be addressed in
a low key way, but continuously. A lot of money is not
required; a good policy and a commitment to keep going is
needed.

Hon DERRICK TOMLINSON: That is compounded by the ad hocery
which characterises our approach to development. A developer
moves into an area such as Port Kennedy and says, "You beaut.
Let's build a very small development here which won't affect
the environment in a great way." However, there is
considerable ad hocery in the process.

Dr IMBERGER: I agree with that absolutely but I feel sorry
for the developers sometimes because I work with them
closely. Many have their hearts in the right place but the
process does not allow them to move forward in an orderly
way.

Hon DERRICK TOMLINSON: If there was an orderly process,
would that would be to their advantage as well?

Dr IMBERGER: Absolutely. Anything at all should be done to
streamline this process. Sunland, for instance, had to wait
five years before he knew yes or no.

The CHAIRMAN: Who"

Dr IJ:A..BERGER: The Sunland development on the Murra.:; Pj_'Ter. I
could give you a dozen histories. People are told t(:, prove
that it has no impact; however, that is a nonsense ']ll'-"stion
f~r a developer. What is he or she supposed to dc' The
person should be told, "Here are the guidelines, here are the
rules, and here are the hoops you jump through." All the
research questions should not be left open ended. I stress
again that a developer of a $2 million project, or whatever
it turns out to be, cannot be expected to do a million
dollars worth of research.
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Hon DERRICK TOMLINSON: It is also not sensible to try to
monitor the effect only after the event. The Committee is
examining the establishment of a marina, and then for five
years thereafter the monitoring of the effect on the whole
marine ecology by sampling water. What happens at the end of
five years if it is discovered that the effect was not what
was anticipated and is bad news?

Dr IMBERGER: I would advocate that that would not be such a
bad thing provided that information was used when making
judgments for the others coming down the track. That is not
done in Western Australia; we do not learn as we go along.

The CHAIRMAN: Do we do things in isolation?

Dr IMBERGER: Yes. If the process were done correctly the
Government would be cautious, let a few developments go
ahead, and monitor them carefully. As you have said, that
monitoring would go into some sort of decision data
management bank so that it would make a better decision for
the next developer. Hopefully, one would come up with
something 20 years down the track which could be called good
environmental management. There is no such thing in this
State.

Hon J.N. CALDWELL: Have you any general comments to make
about marinas and what they do to the fish population nearby?

Dr IMBERGER: I am not an expert in this area but my
Observation from looking at a bunch of marinas is that a lot
are functioning very well and the sh populations are
increasing. Sometimes the fish population changes; however,
it is like a fish tank, if one abuses it, it will collapse.
I recommend a wonderful piece of ecological writing, a book
called King So~omonrs Ring by Conrad Lorenz. He talks of
exactly this question. The book was written for the general
public.
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Hon J.N. CALDWELL: You have suggested that the fish
population may change type because of the influx of human
beings?

Dr IMBERGER: Yes, because of the influx of their waste
products. That is not only fish but prawns and everything
else.

The CHAIRMAN: Has that occurred at Hillarys boat harbour?

Dr IMBERGER: No. To my knowledge very 1 le has happened
at Hillarys - no sediment accretion, no sh change. Nothing
has happened inside that is very different from what was
happening outside. Please bear in mind that the initial
calculations were the result of a two day consulting job;
that is the difficulty. They come up with a completely
strange problem and say, "Here is $1 000, now fix my
problem. "

The CHAIRMAN: They want the answer yesterday.

Dr IMBERGER: Yes, and they get what they pay for.

Hon DERRICK TOMLINSON: For $1 000 in a question of this
kind, one would get nothing.

Dr IMBERGER: One does get something. The Centre for
Research is now the leader in the world on all these
questions, but that did not come from the $1 000, it came
from a long haul. The centre's budget allocation from the
Federal Government is now $4 million a year.

Hon DERRICK TOMLINSON: It is said that reliable predictions
about unique developments such as this cannot be made from
the information the centre is developing.

Dr IMBERGER: I am pretty confident that the predictions on
flushing are reliable.

Hon DERRICK TOMLINSON:
the harbour?

That is flushing in the locality of

Dr IMBERGER: Yes. We are pretty confident that the flushing
time for this system is three days, which means the water is
renewed every three days. I am much less confident on the
.s~diment question. We axe mov i.riq offshore there. '~annot

J::aise any money in western Australia to do Western 'I<-:l:ralian
programs. The total budget for the Swan Riv'er res'? 1 '-'::h is
830 000 a year; it is bordering on the absurd.

H.':-'l1. DEREICK TOMLINSON: .:LOU are one of the leaders 1..11 the
world and you have on your staff some of the best in the
world?

Dr IMBERGER: Yes.

Hon DERRICK TOMLINSON: So good that they spend
places like California and Germany.

time in
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Dr IMBERGER: What can I do? The Japanese and the Taiwanese
ask us to come and they do not bicker about the money. Once
in Japan there is a continuity of projects. We have four or
five major projects in Japan, so I know where I stand.

Hon DERRICK TOMLINSON: In summary, sufficient information is
available on the ecological health of the marina to be
confident, but on the broader ecological questions in Warnbro
Sound we do not have information to be confident
about it?

Dr IMBERGER: I would agree with that in general, yes.

The CHAIRMAN: Thank you for your assistance.

[The witness retired]
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APPENDIX 3

WESTERN AIISTRALIA

LEGISLATIVE ASSEMBLY

A BILL FOR

AN ACT to ratify an agreement between the State
Western Australia and Pleuris Pty Ltd and to
facilitate the development of the area known as Port
Kennedy and for related purposes.

The Parliament of Western Australia enacts as follows:

No. 32-1
1003215/92



Port Kennedy Development Agreement Bill 1992

1

1-

1. This Act may be cited as the Port Kennedy Development
Agreement Act 1992.

5 Commencement

2. The provisions of this Act shall come into operation on such
day as is fixed by proclamation.

Interpretation

3. (1) In this Act, unless the contrary intention appears -

10

15

20

"Board" means the Port Kennedy Management Board
established under section 12;

"Company" has the same meaning as in the Agreement;

"Crown Grant" has the same meaning as in the Land Act
1933;

"Department of Land Administration" means the
department of the Public Service of the State
principally assisting the Minister to whom the Land
Act 1933 is for the time being committed, in the
administration of that Act;

"development area" has the same meaning as III the
Agreement;

"Environmental Approval" has the same meaning as in
the Agreement;

"member" means member of the Board;

25 area" means the area bordered in blue
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and shown as the Port Kennedy area on Plan No.
1744;

Titles" has the meaning given by the
Transfer of Land Act 1893;

2 area" means stage 2 as that term is defined in
the Agreement;

"the Agreement" means the Agreement a copy of which is
set out in Schedule };- and includes the Agreement as
amended in accordance with Schedule 3.1

3

10 (2) A reference in this Act to a plan by number is a reference
to the miscellaneous plan of that number held by the Graphic
Bank Crown Surveys within the Department of Land
Administration.

1 This is consequential on the amendment to Clause 4.

3
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4

2-

Agreement ratified implementation

4. (1) The Agreement is ratified.

5 (2) The implementation of the Agreement is authorized::-

(3) JvVithout limiting or other \!'V ise affecting the application of
the Gouel1unent Agl eements Act 1919, the Agreement shaH
operate and take effect not\!'Vithstanding any other Act or law;

4. (]) Subject to sub-section 2 -

10

15

20

(a) the Agreement is ratified;

(b) the implementation of the Agreement is
authorized; and

(c) Without limiting or otherwise affecting the
application of the Government Agreements Act
1979, the Agreement shall operate and take
effect notwithstanding any other Act or law.

(2) Subsection (1) shall not take effect until the
parties to the Agreement have entered into an agreement
amending the Agreement as provided in Schedule 3 and
notification to that effect has been published in the
Government Gazette."

2 The Committee was told that this amendment to the Agreement was adviseable and had been agreed.
to. We consider it should be provided for in the Act. It should be read with Schedule 3. We assume
the Act would not be proclaimed until after the amendment was made.

4
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5

3- OF

5

10

15

Reserve cancelled, roads closed
vested Crown

(1) On the commencement of this Act -

(a) Reserve No. 20716 classified as of Class C, containing
137.405 9 hectares and set apart as "Excepted from
sale" is cancelled; and

(b) all those portions of road within the Port Kennedy
area that are dedicated or reserved for public use
under any Act are closed.

(2) The land contained in Reserve No. 20716 cancelled under
subsection (1) (a) and the land contained in the portions of road
closed under subsection (1) (b) is, on the commencement of this
Act-

(a) vested in Her Majesty as of her former estate; and

(b) constituted Crown land within the meaning of that
expression in the Land Act 1933.

Area of Port Kennedy Soil
Conservation Reserve amerrded''

20 6. (1) The area of land comprising the Port Kennedy Soil
Conservation Reserve under the Soil and Land Conservation Act
1945 is amended by excising the development area and the
development area is constituted a Conservation Reserve under
the Soil and Land Conservation Act 1945 under the Dame the

25 Port Kennedy Development Area Soil Conservation Reserve and
subject to the provisions of that Act.

3 These amendments set up the new LCDC for the Development Area and constitute the Board as
members. The old LCDC continues for the remainder of the area.

5
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5

(2) From the commencement of this Act the members of
the Board shall constitute the land conservation district
committee for the Port Kennedy Development Area Soil
Conservation Reserve (in this section referred to as the "new

5 district committee").

(3) At a meeting of the new district committee -

(a) the chairperson of the committee shall be the
person who would preside if it were a meeting of
the Board under this Act;

10 (b) the proceedings of the committee shall be
conducted in the same manner as if they were
proceedings of the Board,

and a meeting of the committee may be conducted together with
a meeting of the Board.

15 (4) Section 23 of the Soil and Land Conservation Act 1945
does not apply to, or in relation to, the new district committee.

(5) Nothing in this section prevents the new district
committee from continuing to manage any project, implement
any programme or do any other thing commenced before the

20 commencement of this Act bv the land conservation district
committee for the Port Kennedy Soil Conservation Reserve.

(6) The area of land comprising the Port Kennedy
Development Area Soil Conservation Reserve under the Soil and
Land Conservation Act 1945 is amended -

25

30

(a) by excising the areas of land referred to in
section 8(2)(b)(e)(dl and (e) when they are
reserved or dedicated under that section; and

(b) from time to time by excising such other areas of
land which the Minister, acting on the advice of
the Board, declares are necessar..v to be excised
to enable development to proceed when

6
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cQnstruction Qf the next part Qf the project which
will affect that area is imminent.

cl. 5

structures

5

10

15

7. (1) In this section -

"cmef executive officer" means the chief executive officer
of the Department of Land Administration;

"order" means an order referred to in subsection (2);

"structure" includes a structure whether on, over Qr under
any land;

"unauthorized structure" means a structure the erection
of which was not, at the time of its erection,
authorized under any Act.

(2) The chief executive officer may by order published -

(a) in the Gazette; and

(b) in a newspaper circulating in the locality of the Port
Kennedy area,

direct the owner or any person occupying any unauthorized
structure in the Port Kennedy area to permanently remove the
structure, the contents of the structure and any materials or

20 fixtures in the area of the structure from the Port Kennedy area
before the day specified in the order, being a day not less than 90
days from the day of publication of the order in the Gazette.

(3) An order may be directed -

25
(a) to the owners or occupiers Qf all unauthorized

structures in the Port Kennedy area; or

(b) to the owner QI' occupier of one or more unauthorized
structures in the Port Kennedy area that are specified

7
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7

in the order.

(4) In addition to publishing an order in accordance with
subsection (2), the chief executive officer shall, within 14 days of
the publication of the order in the Gazette, cause a copy of the

5 order to be served upon the owner or occupier of each
unauthorized structure to which the order relates.

(5) For the purposes of subsection (4) of this section, and
without limiting the operation of section 76 of the Interpretation
Act 1984, an order shall be taken to have been duly served upon

10 the owner or occupier of an unauthorized structure if a copy of
the order-

(a) is served upon any person in occupation or apparently
in occupation of the unauthorized structure; or

15
(b) is affixed to the unauthorized structure in a

conspicuous place.

(6) Upon application by the owner or occupier of an
unauthorized structure to which an order relates, the Minister
may extend, by not more than 45 days from the day specified in
the order, the day by which the structure, contents of the

20 structure and materials and fixtures in the area of the structure
must be removed from the Port Kennedy area.

(7) An application referred to in subsection (6) shall -

(a) be made in writing setting out the grounds upon
which the extension is sought; and

25

30

(b) be served upon the Minister not later than 21 days
before the day specified in the order.

(8) The Minister shall not grant an extension of time under
subsection (6) unless the Minister is satisfied that the
applicant -

(a) is unable to remove the structure, contents, materials

8
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or fixtures from the Port Kennedy area by the day
specified in the order; and

7

5

10

15

(b) will remove the structure, contents, materials and
fixtures from the Port Kennedy area within the
extended period if such an extension is granted.

(9) Where-

(a) an order has been published in accordance with
subsection (2) and a copy of the order has been served
in accordance with subsections (4) and (5); and

(b) an unauthorized structure to which the order relates
or any part of the unauthorized structure or any
contents of the unauthorized structure or any
materials or fixtures remaining in the area of the
structure have not been permanently removed from
the Port Kennedy area by the day specified in the
order or, if an extension of time has been granted
under subsection (6), by the day fixed under that
subsection,

the structure, contents, materials and fixtures become the
20 property of the Crown and may be removed, destroyed or

disposed of in such manner as the chief executive officer thinks
fit.

(10) No compensation shall be payable to any person in
respect of the removal, destruction or disposal of any structure,

25 contents, materials or fixtures under this section.

(11) For the purposes of clause 16 of the Agreement, action
taken under this section shall be regarded as action taken
pursuant to the provisions of the Land Act 1933 but nothing in
this section prevents action being taken under that Act.

30 Subdivision, dedication and reservation
certain land in the development area

9
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8

(1) In this section -

"authorized land officer" has the same meaning as in
the Land Act 1933.

(2) When a survey of the development area has been carried
5 out in accordance with the Agreement and the plan of the survey

has been certified correct by an authorized land officer

(a) any land delineated and shown on that plan as a lot
shall be taken to have been subdivided into that lot;

10

15

20

25

(b) any land delineated and shown on that plan as a
street shall be taken to have been dedicated as a
street under the Local Government Act 1960;

(c) any land delineated and shown on that plan as a
pedestrian accessway shall be taken to have been
reserved and vested in the City of Rockingham under
Part III of the Land Act 1933 for the purpose of a
"pedestrian accessway", and classified as of Class "C"
under that Part;

(d) any land delineated and shown on that plan as public
open space and beach reserve shall be taken to have
been reserved and vested in the City of Rockingham
under Part III of the Land Act 1933 for the purpose of
"public recreation", and classified as of Class "C"
under that Part;

(e) any land delineated and shown on that plan as a
nature reserve shall be taken to have been reserved
under Part III of the Land Act 1933 for the purpose of
the conservation of flora and fauna, and classified as
of Class "A'lunder that Part,

30 with effect from the day on which the certification takes place.

(3) The City of Rockingham shall have the care, control and
management of any land that is, by virtue of subsection (2) (b),
dedicated as a street under the Local Government Act 1960.

10
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Rezorring of land granted under Agreement

(1) In this section -

5

"Metropolitan Region Scheme" has the same meaning
as in the Metropolitan Region Town Planning Scheme
Act 1959;

"Town Planning Scheme" means the City of Rockingham
Town Planning Scheme made under the Town
Planning and Development Act 1928.

(2) Where in accordance with the Agreement, a Crown Grant
10 is issued to the Company of any land in the development area,

that land shall be taken to have been zoned or rezoned (as the
case may be) -

(a) as "urban"under the Metropolitan Region Scheme;

and

15 (b) as a "development zone" under the Town Planning
Scheme,

with effect from the day on which the grant is issued.

(3) Nothing in subsection (2) shall be taken as preventing
land referred to in that subsection from being further dealt with

20 under the Metropolitan Region Scheme, the Town Planning
Scheme or under the Acts referred to in subsection (1), after the
grant is made.

Note regarding unexploded munitions to be
endorsed on register

25 10. (1) Where, in accordance with the Agreement, a Crown
Grant is issued to the Company of any land in the development
area, the Registrar of Titles shall cause a note to be endorsed on
the register book and on the certificate of title for that land and

11
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on any future certificate of title issued in respect of that land or
any part of that land to the effect that the land was formerly an
artillery range and may contain unexploded munitions.

(2) The Supreme Court may, upon application by a person
5 who is the registered proprietor of an estate in fee simple in land

referred to in subsection (1), order that the note referred to in
that subsection be removed from the register book and not be
endorsed on any future certificate of title issued in respect of that
land or any part of that land.

10 (3) The Supreme Court shall only make an order referred to
in subsection (2) in respect of any land if the Court is satisfied
that there are no longer any unexploded munitions on that land.

Registrar of titles etc. shall give effect to Act

11. The Registrar of Titles and any other person authorized by
15 a written law to record and give effect to the registration of

transactions affecting any estate or interest in land or other
property, shall take cognizance of this Act and shall record and
register in the appropriate manner such matters as are necessary
to give effect to this Act.

12
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4- KENNEDY MANAGEMENT A.>'V'rL<.".LP

Establishment and composition of
Kennedy Management

12. (1) There is hereby established a board to be known as
5 the Port Kennedy Management Board.

(2) The Board shall consist of not less than q. .8. members and
not more than 9 members appointed by the Minister.

(3) Of the members appointed by the Minister under
subsection (2), at least -

10

15

20

25

(a) 2 shall be persons who are nominated by the
Company;

(b) one shall be nominated by the City of Rockingham;

(c) one shall be nominated by the Minister to whom the
administration of the Fisheries Act 1905 is for the
time being committed;

(d) one shall be nominated by the Minister to whom the
administration of the Conservation and Land
Management Act 1984 is for the time being committed;

(e) one shall be nominated by the Minister to whom the
administration of the Land Act 1933 is for the time
being committed;

CD one shall be a person who in the opinion of the
Minister represents the local communityr;

(g) one shall be a person selected by the Minister from a
panel of 3 names submitted to the Minister by the

13



Port Kennedy Development Agreement Bill 1992

Conservation Council of Western Australia Inc."

(4) If, within 30 days of being requested in writing by the
Minister to do so, any person or body referred to in subsection (3)
(a), (b), (c), (d), er tet (el or (g) has not made any nomination for

5 appointment required to be made or submitted any panel of
names required to be made or submitted by the person or body
under a paragraph of that subsection, the Minister shall make
the appointment at his or her discretion but any person so
appointed is deemed to have been nominated under that

10 paragraph- or selected from a panel of names submitted under
that paragraph (as the case may be),

Functions of the Board

13. (1) The functions of the Board are

(a) to consider the proposals submitted to the Minister by
15 the Company under clause 4 of the Agreement and to

advise the Minister on the effect of the proposals upon
the environment;S

(b) to advise the Minister when the Board considers that
commencement of construction of the project described

20 in the Agreement is imminent;"

(d to advise the Minister on matters related to the
protection of flora and fauna in areas of vacant Crown
land in the Port Kennedy area;

4,
This was requested by the Conservation Council of Western Australia Inc to ensure a voice for the
co~rvationmovement is heard on the Board. The suggestion was acceptable to all concerned.

5 This, with paras (c) and (d), is to ensure the Board can comment on environmental matters.

6 This ensures deletions from the Soil Conservation Reserve take place in a timely fashion.

14
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Cd) to facilitate the further study of the geomorphological
features of the Port Kennedy area and to educate the
public on the environmental importance of those
features;

(a) to advise the Minister on the progress of development
of the project described in the Agreement;

(b) to advise the Minister with respect to the issue of
Crown Grants to the Company under the Agreement;

(c) to advise the Minister on any requirements for the
maintenance of land, buildings or facilities, including
marina facilities and breakwaters, in the Port
Kennedy area or waters in or abutting that area;

(d) to monitor whether the conditions and procedures
attached to the Environmental Approval have been or
are being complied with by the Company and to advise
the Minister if the Board considers that the Company
has failed to comply with any condition or procedure;

(e) to monitor the implementation by the Company of the
provisions of the Agreement and to advise the
Minister if the Board considers that the Company has
failed to comply with any provision of the Agreement;

CD to advise the Minister on the future use and
development of the stage 2 area;

(g) to advise the Minister on any future development of
the development area; and

(h) to inquire into and to advise the Minister on any
matter relating to the Port Kennedy area on which the
advice of the Board is sought by the Minister.

13

(2) Where the Board notifies the Minister of its decision on any
30 matter referred to in subsection (1) the Board shall also notify

the Minister of any dissenting view expressed by a member or

15
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members in relation to that decision and recorded in the minutes
of the meeting at which the decision was made.'

(2) The Board shall have and may exercise such powers as
are necessary for or incidental to the performance of its

5 functions.

10

(4) In exercising its functions the
practicable and in any case where the
conservation, preservation or scientific
Kennedy area, ensure that there
consuItation. 8

Board shall, where
matter concerns the
values of the Port
is adequate public

Minister to take account of Board advice

14. The Minister in exercising powers under this Act and the
Agreement shall take into account any advice of the Board and
any dissenting views notified to the Minister under section

15 .13i.3l.9

Chairperson

14. (1) The Minister shall appoint from among the members
a person to be chairperson of the Board and a person to be
deputy chairperson of the Board.

20 (2) During any vacancy in the office of chairperson, or while
the chairperson is unable to act by reason of sickness, absence or
other cause, the deputy chairperson shall perform the functions
of the chairperson.

7 This amendment is to ensure that the Minister is advised of all views on a particular issue and was
inalided to meet the needs of conservation.

8 Particularly in the case of conservation issues, early and adequate consultation is essential.

9 This reinforces the effect of Clause 13(2).

16
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cl.

Services and facilities

15. The Minister shall arrange for the Board to be provided
with such sen ices staff.and facilities as are necessary to enable
the Board to perform its functions.

5 Remuneration

16. A member, other than a member who is an officer of the
Public Service of the State, shall be paid such remuneration and
travelling and other allowances as the Minister from time to time
determines on the recommendation of the Public Service

10 Commissioner.

Protection of Board and members

17. The Board and a member shall not be liable for any thing
done or omitted to be done in good faith for the purposes of this
Act by the Board or a member.

15 Constitution and proceedings

18. Schedule 2 has effect with respect to the constitution and
proceedings of the Board.

PART 5 - MISCELLANEOUS

Restriction upon development of land in stage 2 area

20 19. (l) Notwithstanding anything to the contrary in the
Agreement and section 4, land in the stage 2 area shall not be
developed unless not less than 75% of land in the stage 2 area
has been reserved under Part III of the Land Act 1933 for a
purpose related to nature conservation, and is classified as of

17
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18

class "A" under that Part. 10

(2) Any agreement pursuant to Clause 18 of the
Agreement to expand the Project shall be by way of amendment
pursuant to Clause 21 of the Agreement. ll

5 (3) Nothing in this section limits the operation of sections
5 and 7.

Extensions under Agreement not to exceed 6 months

20. (1) Notwithstanding anything to the contrary in the
Agreement and section 4, the Minister shall not extend any

10 period or vary any date under clause 23 of the Agreement by
more than 6 months from the date of the extension or
variation."

(2) Within] 0 sitting days of granting any extension or
varying any date under clause 23 of the Agreement, the Minister

15 shall cause notice of the extension or variation to be laid before
each House of Parliament.

Assignment

10

20

21. Where under clause 20 of the Agreement the Minister
consents to the Company assigning, mortgaging, charging, sub
letting or disposing of the whole or any part of the rights or
obligations of the Company under the Agreement, the Minister
shall cause -

This was included in the Minister's determination of appeals over the ERMP and for reasons
stated in the report has been included as part of the legislation.

11

12

25 There was some doubt whether an agreement to include Stage 2 was an amendment pursuant
to Clause 21. This resolves that doubt.

These limitations ensure Parliamentary scrutiny of the progress of the project.

18
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(a) details of the assignment, mortgage, charge, sub-
letting or disposition; and

(b) a copy of any Deed of Covenant referred to in that
clause,

5 to be laid before each House of Parliament within 10 sitting days
of the Minister giving that consent,"

Regulations

22. The Governor may make regulations, not inconsistent with
this Act or the Agreement, prescribing all matters necessary or

10 cQnvenient tQ be prescribed for carrying out Qr giving effect tQ
this Act and, in particular, regulations may be made -

(a) fQr the protection of Dora and [anna in areas of vacant
Crown land in the Port Kennedy area;

13

15

20

25

(b) for the protection of the geomorphological features of
the Port Kennedy area;

(d with respect to the development of facilities for the
study of the geomorphological features of the Port
Kennedy area and for the education of the public on
the envjronmental importance of those features;

(d) with respect to the development of holiday units
additional to those provided for in the Agreement;

(e) regulating and controlling the amount that any person
may charge for the use and occupation of holiday units
(whether referred to in the Agreement or paragraph
(d)) on Crown land in the Port Kennedy area.

These limitations ensure Parliamentary scrutiny of the progress of the project.

19
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18

23. (I) The Minister shall cause to be carried out
independently of the parties to the Agreement a review of and
report on the operation and effectiveness of this Act as soon as

5 practicable after the expiration of 2 years from its
commencement, and in the course of that review and report
regard shall be had to -

(a) the progress of development of the project described in

14

10

15

20

25

the Agreement taking into account any periods or
dates specified in the AgJ'eement during or before
which any thing is required to be done under the
Agreement;

(b) the effectiveness of the operations of the Board under
this Act;

(c) such other matters as appear to be relevant to the
operation and effectiveness of this Act.

(2) The Minister shall cause a copy of the report to be laid
before each House of Parliament within 10 sitting days of
receiving the report and in any case not later than 3 years from
the commencement of this Act.

(3) Notwithstanding anything to the contrary in the
Agreement and section 4, the Minister shall not extend any
period or vary any date under clause 23 of the Agreement during
the period commencing on the expiration of 2 years from the
commencement of this Act and endi ng when the report referred
to in subsection (2) is laid befo~acl1 House of Parliament.

These limitations ensure Parliamentary scrutiny of the progress of the project.

20
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1

1

5

(Section 3)

THIS AGREEMENT is made the 10th day of February 1992

BETWEEN

THE STATE OF WESTERN AUSTRALIA (in this Agreement called
"the State") and FLEURIS PlY LTD of Unit 3, 294 Rokeby Road

10 Subiaco Western Australia.

RECITALS

15

20

A

B.

In March 1986 the State through its State Planning Commission
called for expressions of interest in the development of certain
Crown Land in the City of Rockingham known as Port Kennedy
in accordance with guidelines contained in a detailed
Development Brief prepared by the State Planning Commission.

The Company carried out extensive investigations into the
feasibility of the Project, and submitted a proposal to the State
which the State has accepted for the carrying out of the Project,
on the terms and conditions contained in this Agreement.

C. The Company has prepared an ERMP in relation to the Project
which has been accepted by the Minister for the Environment,
subject to certain conditions, as sufficient to enable the Project to
be carried out.

25 D. The State and the Company now wish to record the terms upon
which they have agreed that the Company is to carry out the
Project.
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follows -

5

10

15

20

25

30

35

1.

In this Agreement, unless the contrary intention appears -

"advise", "agree", "apply", "approve", "authorise", "certify",
"consent", "direct", "nominate", "notice", "notify", "request",
"require", or "specify" means advise, agree, apply, approve,
authorise, certify, consent, direct, nominate, notice, notify,
request, require, or specify in writing as the case may be
and any inflexion or derivation of any of those words has a
corresponding meaning;

"approved proposal" means a proposal approved or determined
under this Agreement;

"Board" means the Port Kennedy Management Board established
under the ratifying Act;

"Breakwaters" means the breakwaters shown on the Development
Plan to be constructed in accordance with approved
proposals, and includes a reference to the breakwaters as
finally constructed and surveyed;

"City" means the City of Rockingham, a municipality and body
corporate under the Local Government Act 1960;

"clause" means a clause of this Agreement;

"Company" means Fleuris Pty Ltd, its successors and permitted
assigns;

"Crown" means the Crown in right of the State of Western
Australia;

"Crown Grant" means a Crown Grant under the Land Act;

"Crown Lands" has the same meaning as is given to that term by
the Land Act;

"Development Area" means the area bordered in purple and
shown as "stage I" on Department of Land Administration
Miscellaneous Plan No. 1743;

"Development Plan" means the plan and the text in Schedule 2
as amended by agreement from time to time between the
Company and the State showing and describing the broad
concepts of the elements which constitute the Project;

"Environmental Approval" means the published statement under
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section 45 (5) of the EP Act that the Project may be carried
out;

"EPAct" means the Environmental Protection Act 1986;

"EPA" means the Environmental Protection Authority continued
by the EP Act;

"ERMP" means the Environmental Review and Management
Programme with respect to the Project prepared by the
Company and submitted to the EPA;

"Harbour" means the harbour shown on the Development Plan to
be constructed in accordance with approved proposals and
includes a reference to the harbour as finally constructed
and surveyed but does not include any jetties to be
constructed in the Harbour;

"Jetty Licence" means a jetty licence granted under the Jetties
Act 1926;

"Land Act" means the Land Act 1933;

"Land Tenure Plan" means the plans in Schedule 3 showing, in
general terms, how the land and water the subject of the
Project will be held upon the completion of construction of
the Project;

"Minister" means the Minister in the Government of the State for
the time being responsible (under whatever title) for the
administration of the ratifying Act;

"Minister for the Environment" means the Minister in the
Government of the State for the time being responsible
(under whatever title) for the administration of the EP Act;

"Mooring Licence" means a mooring licence granted under the
Western. Australian Marine Act 1982;

"parties" means the State and the Company, and "party" is a
reference to either of them;

"Project" means the project for developing a marina, harbour and
tourist development at Port Kennedy generally in
accordance with the Development Plan, as from time to
time developed in accordance with approved proposals;

"ratifying Act" means the Bill referred to in 3 when that
Bill is passed and comes into operation as an Act as
contemplated by that clause;

"Site Plan" means the plans referred to in Schedule 1 showing
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the Port Kennedy Townsite and adjacent lands and water
which are to be developed as part of the Project;

"Stage I" means the area at Port Kennedy which is the subject of
this Agreement and of the ERMP and which is shown
bordered in purple as "stage I" on Department of
Administration Miscellaneous Plan No. 1743;

"Stage 2" means the area at Port Kennedy which is shown as
"stage 2" on the Site Plan and which mayor may not be
developed by the Company, but the development of which
will in any event be the subject of a further environmental
review and management programme;

"State" means the State of Western Australia;

"Statutory Requirements" means all approvals, consents, permits,
or licences necessary for the purposes of the Project from
the State, any government department, authority,
instrumentality or local government authority, and
includes, without limiting the generality of the foregoing,
all approvals, consents, permits, and licences, for
engineering drawings, construction plans, earthworks and
structures necessary for the purposes of the Project;

"subclause" means a subclause of the clause in which the term is
used;

"subsidiary legislation" includes any proclamation, regulation,
rule, by-law, order, notice, rule of court, town planning
scheme, resolution, or other instrument, made under any
Act of the State or of the Commonwealth of Australia or
subsidiary legislation for the time being in force and having
legislative effect;

"this Agreement" means this Agreement (including its Recitals
and Schedules) whether in its original form or as from time
to time added to varied or amended;

"written law" has the same meaning as is given to that term in
the Interpretation Act 1984.

In this Agreement, unless the contrary intention appears -

(a) power given under any clause other than clause 23 to
extend any period or date is without prejudice to the power
of the Minister under 23;

(b) the plural includes the singular and VIce versa and any
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gender includes every other gender;

(c) clause headings do not affect the interpretation or
construction of this Agreement;

(d) a reference to an Act includes the amendments to that Act
for the time being in force and also any Act passed in
substitution for it and the subsidiary legislation for the
time being in force under it; and

(e) a reference to a person includes a corporation and a body
politic.

RATIFICATION AND OPERATION

(1) The State shall introduce and sponsor a Bill in the
Parliament of Western Australia to ratify this Agreement
and endeavour to secure its passage as an Act prior to 30
June 1992 or such later date as the parties may agree.

(2) The provisions of this Agreement other than this clause 3
shall not come into operation until the Bill referred to in
subclause (1) has been passed by the Parliament of Western
Australia and comes into operation as an Act.

(3) If before 30 June 1992 or such later date as may be agreed
pursuant to subclause (l) the Bill referred to in that
subclause has not commenced to operate as an Act then
unless the parties otherwise agree this Agreement shall'
then cease and terminate and none of the parties shall have
any claim against any of the others of them with respect to
any matter or thing antecedent to, or arising out of or done,
performed, or omitted to be done or performed, under this
Agreement.

(4) On the Bill referred to in subclause (1) commencing to
operate as an Act all of this Agreement shall operate and
take effect.

1

35

40

4. SUBMISSION OF PROPOSALS

(1) The Company shall on or before 30 June 1994 (or by such
extended date as the Minister may allow pursuant to
clause 23) and subject to the EP Act and the
Environmental Approval and the provisions of this
Agreement submit to the Minister to the fullest extent
reasonably practicable its detailed proposals for the
carrying out of the Project, which proposals shall include
the location, area, layout, design, materials, time
programme for the commencement and completion of
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construction or the prOViSIOn (as the case may be) of all
things necessary to complete the Project, the order in which
the works necessary to complete the Project are to be
carried out, and full plans and specifications for all
required to complete the Project.

(2) The provisions of clause 22 do not apply to subclause (1).

(3) The Company may submit separate proposals for each part
of the works necessary to complete the Project, and subject
to subclause (4) the Company may carry out each part of
the works necessary to complete the Project in such order
as the Company sees fit.

(4) At the time when the Company submits the first of its
proposals pursuant to subclause (1), it shall also furnish to
the Minister evidence demonstrating -

(a) the availability of finance necessary for the carrying
out and completion of the whole of the Project; and

(b) the readiness of the Company to embark upon and
proceed to carry out the operations referred to in
those proposals.

CONSIDERATION OF PROPOSALS

(1) The Minister shall advise the Company within 3 months of
receiving the evidence furnished by the Company pursuant
to clause 4 (4) whether or not the Minister is satisfied with
that evidence.

(2) If the Minister advises the Company pursuant to subclause
(l) that the Minister is not satisfied with the evidence
furnished by the Company pursuant to clause 4 (4), then
the Company may -

(a) within 6 months following the date of that advice
furnish to the Minister further or different evidence
of-

CD the availability of finance necessary for the
carrying out and completion of the whole of the
Project; and

(ii) the readiness of the Company to embark upon
and proceed to carry out the operations referred
to in the proposals submitted to the Minister
under clause 4 (1); or

(b) within 2 months following the date of that advice,
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advise the Minister that it does not wish to furnish
any such further or different evidence.

(3) Within 3 months of receiving the further or different
evidence furnished by the Company pursuant to subclause
(2) the Minister shall advise the Company whether or not
the Minister is satisfied with that further or different
evidence.

(4) If the Minister is not satisfied with the further or different
evidence, or if the Company has advised the Minister
pursuant to clause 5 (2) (b) that it does not wish to
furnish further or different evidence, within 2 months
following -

(a) the date of the Minister's advice to the Company
under clause 5 (3); or

(b) the date of the Company's advice to the Minister
under clause 5 (2) (b),

the Company may refer to arbitration under this
Agreement the question of the reasonableness of the
Minister's decision on the evidence, or the further and
different evidence, as the case may be, and unless so
referred to arbitration, this Agreement shall cease and
terminate on the expiry of that 2 month period, subject to
clause 25. If the Minister's decision is so referred to
arbitration, this Agreement shall cease and terminate on
the date of the arbitrator's award, subject to clause 25, if
the arbitrator upholds the reasonableness of the Minister's
decision, but if the arbitrator does not uphold the
reasonableness of the Minister's decision, the Minister is as
and from the date of the arbitrator's award deemed to be
satisfied with the evidence, or the further and different
evidence, as the case may be.
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(5) Subject to the EP Act and provided the Minister is satisfied
or deemed to be satisfied with the evidence furnished by the
Company pursuant to clause 4 (4), or is satisfied or
deemed to be satisfied with the further or different evidence
furnished by the Company pursuant to subclause (2), in
respect of proposals pursuant to clause 4 0) the Minister
shall-

(a) approve of those proposals either wholly or in part
without qualification or reservation; or

(b) defer consideration of or decision upon those
proposals until such time as the Company submits a
further proposal or proposals in respect of some other
aspect of the Project not covered by those proposals;
or

(c) require as a condition precedent to the giving of the
Minister's approval to those proposals that the
Company makes such alteration to them or complies
with such conditions in respect of them as the
Minister (having regard to the circumstances
including the overall development of and use by
others as well as the Company of all or any of the
facilities proposed to be provided) thinks reasonable
and in such a case the Minister shall give reasons for
the imposition of such conditions,

provided always that where implementation of any
proposals has been approved pursuant to the EP Act subject
to conditions or procedures, any approval or decision of the
Minister under this clause 5 shall if the case requires
incorporate a requirement that the Company makes such
alterations to the proposals as may be necessary to make
them accord with those conditions or procedures.

(6) If the Minister is satisfied or deemed to be satisfied with
the evidence furnished by the Company pursuant to clause
4 (4) or is satisfied or deemed to be satisfied with the
further or different evidence furnished by the Company
pursuant to subclause (2), the Minister shall within
3 months after receipt of proposals pursuant to clause 4
0), or where those proposals are to be assessed under
section 40 (1) (b) of the EP Act then within 3 months after
service on the Minister of an authority under section 45 (7)
of the EP Act give notice to the Company of the decision
which the Minister has made in respect of those proposals.

(7) If the decision of the Minister is as mentioned in either of
paragraphs (b) or (c) of subclause (5) the Minister shall
afford the Company full opportunity to consult with the
Minister and should the Company so desire, to submit new

28



5

10

Port Kennedy Development Agreement Bill 1992

or revised proposals either generally or in respect of some
particular matter.

(8) If the Company considers that any decision of the Minister
under subclause (5) is unreasonable the Company within 2
months after receipt of the notice mentioned in subclause
(6) may elect to refer to arbitration under this Agreement
the question of the reasonableness of the decision but any
requirement of the Minister pursuant to the proviso to
subclause (5) shall not be referable to arbitration under this
Agreement.

(9) Subject to and in accordance with -

(a) the Environmental Approval;

(b) the EP Act;

1

15
(c) any further approvals and licences required under the

EP Act;
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(d) the Statutory Requirements; and

(e) all applicable Acts of the Commonwealth of Australia
and subsidiary legislation under those Acts, and all
applicable written laws,

the Company shall implement proposals approved under
this clause 5 in accordance with their terms and in
accordance with any conditions imposed by the Minister in
giving approval, and shall implement proposals determined
on arbitration pursuant to this Agreement in accordance
with the award made on arbitration. If due to the
conditions imposed by the Minister in giving approval, or
due to the proposal as determined on arbitration differing
substantially from the proposal as originally submitted, the
finance which was available for the carrying out and
completion of the whole of the Project has been withdrawn
and is no longer available to the Company, the Company
must so advise the Minister immediately upon becoming
aware of the withdrawal of that finance. Within 6 months
following the Company giving that advice to the Minister
the Company may obtain alternative finance and within
that period furnish to the Minister evidence
demonstrating -

(f) the availability of finance necessary for the carrying
out and completion of the whole of the Project; and

(g) the readiness of the Company to embark upon and
proceed to carry out the operations referred to in the
approved proposals.
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The Minister shall advise the Company within 1 month of
receiving that evidence whether or not the Minister is
satisfied with that evidence. If the Company does not
furnish any evidence to the Minister under this subclause.
this Agreement shall cease and terminate, subject to clause
25, upon the expiry of the period of 6 months referred to in
this subclause. If the Company does furnish evidence to the
Minister under this subclause, but the evidence does not
satisfy the Minister, this Agreement shall cease and
terminate, subject to clause 25, upon the Minister advising
the Company that the Minister is not satisfied with that
evidence. The decision of the Minister as to whether or not
the Minister is satisfied with evidence furnished under this
subclause is not subject to arbitration under clause 29.

(10) Notwithstanding that under subclause (5) any detailed
proposals of the Company are approved by the Minister or
determined by arbitration award, unless each and every
such proposal and matter is so approved or determined by
30 June 1996 or by such extended date if any as the
Company is granted pursuant to the provisions of this
Agreement then the Minister may give to the Company
3 months notice of intention to terminate this Agreement
and unless before the expiration of that 3 months period all
the detailed proposals and matters are so approved or
determined this Agreement shall cease and terminate
subject however to the provisions of clause 25.

ADDITIONAL PROPOSALS

If the Company at any time during the continuance of this
Agreement desires to modify expand or otherwise vary its
activities carried on pursuant to this Agreement beyond those
specified in any approved proposal, it shall give notice of such
desire to the Minister and within 2 months after giving such
notice shall submit to the Minister detailed proposals in respect of
such modifications expansions or variations and such other
matters as the Minister may require. The provisions of clause 4
and 5 (including (for the avoidance of doubt) clause 5 (9)) shall
apply, the necessary changes being made, to proposals submitted
pursuant to this clause.

Subject to clause 23, this Agreement will automatically cease
and terminate (subject however to the provisions of clause 25)
without the need for either party to give the other any notice
whatever, on that date which is 2 years after the date upon which
the last of the detailed proposals of the Company are approved by
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the Minister or determined by arbitration award.

(1) The State hereby grants to the Company an
licence for the Company and its agents contractors and
employees to enter, with all necessary vehicles plant and
equipment, upon the lands and waters shown in the Site
Plan which are to be developed as part of the Project.

31
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1

(2) The licence granted by subclause (1) shall automatically
terminate, without the necessity for any notice or any other
action by either of the parties -

(a) upon termination of this Agreement;

(b) as to any particular area subject of the licence, upon
that area being -

CD leased to the Company pursuant to clause 9;

(ii) granted to the Company in fee simple pursuant
to clause 10;

(iii) vested in, or placed under the care control or
management of, the City or any other authority
or instrumentality of the State; or

(iv) made the subject of an easement or licence
granted to the Company under clause 11;

15 or

(c) the completion of all works necessary to implement
the Project,

whichever occurs soonest.
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(3) The Company shall permit the State by its officers,
employees, agents, and nominees to enter upon the lands
and waters the subject of the exclusive licence granted by
subclause (1) during the period of that licence to inspect the
progress of the Project, and the Company shall afford those
officers, employees, agents and nominees such assistance
and facilities as they may reasonably require.

Upon the Company completing all works necessary to implement
the Project, or at such earlier time or times as the Minister
following advice from the Board considers appropriate, the State
shall grant or cause to be granted to the Company a lease of
those areas of land shown marked A, B, C, D, E, F, and G and
bordered in green on Department of Land Administration
Miscellaneous Plan No. 1745, or a separate lease for each of those
areas, as then surveyed in accordance with approved proposals,
under section 117 of the Land Act and except as otherwise
provided in this Agreement subject to the Land Act but in the
form set out in Schedule 4, with such variations as
circumstances may render necessary in any particular case and
as are agreed to by the parties.
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(1) Subject to the Company undertaking the Project in
accordance with this Agreement, the State shall cause to be
issued at no cost to the Company, to and in the name of the
Company Crown Grants of those lots shown on the Land
Tenure Plan as freehold land, subject to those lots being
surveyed pursuant to approved proposals and not exceeding
25 hectares in area in the aggregate, and subject to the
exceptions reservations and conditions usual in Crown
Grants but otherwise free from encumbrances.

(2) The State shall cause the Crown Grants referred to in
subclause (1) to be issued at such time or times as the
Minister in the absolute discretion of the Minister thinks
fit, but following advice on the matter from the Board, it
being the intention of the parties that the Crown Grants be
issued to the Company progressively during the carrying
out of the Project.

(3) Notwithstanding anything in subclause (1) or (2) the State
shall not cause Crown Grants to be issued to the Company
such that, prior to the issue to the Company of the last of
the Crown Grants to be issued to it under this Agreement,

1

where -

-Y{L

VTBG
> JEL

$TBE

25

30

35

40

VG

VTBG

$E

$TEE

=

=

=

=

the value of the land for which a Crown
Grant or Crown Grants have been issued
to the Company in accordance with this
Agreement;

the total value of the land for which
Crown Grants are to be issued to the
Company In accordance with this
Agreement;

the amount paid by the Company in
implementing the Project following the
date the ratifying Act came into operation
as an Act;

the total amount which the Minister
reasonably estimates the Company will
have to pay to fully implement the
Project,

33



1

5 11.

10

15

20

25

30

12.

35

Port Kennedy Development Agreement Bill 1992

and references to value of the land are references to the
Valuer General's estimates from time to time of the value of
the land in question calculated as though the Project had.
been fully implemented at the time the calculation is made.

(1) The State shall in accordance with approved proposals
grant to the Company or cause the appropriate authority or
instrumentality of the State to grant, for such period and
on such reasonable terms and conditions (including licence
fees and renewal rights) as the person, authority or
instrumentality who or which makes the grant requires -

(a) Mooring Licences over the water areas of the
Harbour;

(b) Jetty Licences for the construction maintenance and
use of jetties within the Harbour; and

(c) such easements (if any) over any part of the land
within the Development Area which the Minister
considers reasonable and appropriate.

(2) The Board shall give the Minister advice in relation to the
matters the subject to subclause (1).

(3) The terms and conditions upon which licences are granted
under paragraphs (a) and (b) of subclause (1) must include
terms and conditions making the Company responsible for
complying with the Environmental Approval, and making
the Company responsible for the management of the depth
of the Harbour (i.e. requiring the Company to dredge the
Harbour), the quality of the water in the Harbour, sand by
passing across the Harbour entrance, and the maintenance
and repair of the Breakwaters and all revetments
constructed as part of the Project, during the term and any
renewed term of the lease granted to the Company
pursuant to clause 9.

For the purposes of this Agreement the Land Act is deemed to be
modified -

(a) in respect of the Development Area by the inclusion of a
power to grant the licence to enter granted by 8;
and

(b) the inclusion of a power for the Minister for Lands to grant
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a lease under section 117 of the Land Act in the form set
out in 4; and

(c) the inclusion of a power for the Governor to issue to the
Company the Crown Grants referred to in 10.

1

5 13.

The Company shall install in such location or locations within the
Development Area such navigational aids approved of by the
Minister for Transport as to design, specification and location, as
may be reasonably required by the Minister for Transport for safe

10 navigation into and from the Harbour, and shall transfer to and
vest in the Minister for Transport all such navigational aids and,
where such navigational aids are land based, the land upon which
they stand if it is owned by the Company, and provide a right of
way over such portions of land owned or leased by the Company

15 abutting in the vicinity of that area or those areas as is necessary
to allow the Minister for Transport access to any such land based
navigational aid, and shall allow any leasehold land upon which
such land based navigational aids are based to be excised from
any lease held by the Company as lessee, at no cost to the State

20 or any instrumentality or authority of the State.

14. PAYMENT BY COMPANY
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(l) In and as consideration for the State entering into this
Agreement with the Company and for the grant of the
Crown lease referred to in clause 9 and the issue of the
Crown Grants referred to in clause 10, not later than 31
January in each year the Company shall pay to the State a
sum equal to 0.5% of the total amount paid by the
Company in implementing the Project (other than such of
the Project as is on reserved land as referred to in clause 5
of Schedule 2) in the 12 months ended on 31 December
immediately preceding that 31 January, until the Company
has paid to the State under this provision 0.5% of the total
cost of the Project (other than such of the Project as is on
reserved land as referred to in clause 5 of Schedule 2).

(2) The Company shall keep proper records of and relating to
all payments made by the Company concerning the
implementation of the Project, and shall keep those records
available to the State for at least 2 years following the year
to which those records relate.

(3) The State by the Minister and officers and employees of the
State shall have the right at any reasonable time to
examine the records referred to in subclause (2) and to take
copies of them to satisfy the State as to the correctness of
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1

any payment made to the State under subclause (1).

5

10

15

(4) The Minister may cause at any reasonable time or times an
audit to be made of the records referred to in subclause (2).
If the audit discloses that any payment made to the State
under subclause (1) was less than it should have been. the
Company shall immediately pay the State the amount of
the deficiency together with the cost of the audit.

(5) In and as further consideration for the State entering into
this Agreement with the Company, within 30 business days
following the Minister being satisfied or being deemed to be
satisfied with the evidence furnished by the Company
pursuant to clause 4 (4) or with further or different
evidence furnished by the Company pursuant to clause 5
(2), as the case may be, the Company shall pay the State
$500,000. In this subclause "business days" means days
upon which the head office of the Commonwealth Trading
Bank in Perth is open for business.

15. SURVEYS

Any surveys of land and bathymetric surveys required for the
20 purposes of this Agreement within the Development Area shall be

carried out at the expense of the Company.

16. UNAUTHORIZED STRUCTURES

Within 2 months following the ratifying Act commencing to
operate as an Act the State acting through the Department of

25 Land Administration and pursuant to the provisions of the Land
Act shall commence the procedures to procure the removal of
structures that are on the Development Area without lawful
authority, and shall thereafter diligently proceed to have those
structures removed. The Company shall not be responsible for

30 any costs incurred pursuant to this provision.

17. UNEXPLODED ORDNANCE

The Company shall procure the scanning of each part of the land
in the Development Area which is to be excavated for services,
roads, or footpaths. or which will be the site of earthworks, or

35 which will become playing fields or recreation areas as part of the
Project, for any unexploded ordnance, (such scanning to be
carried out to the satisfaction of the Western Australian State
Emergency Service, Warnbro UXO project) prior to carrying out
any other work on that part of the land.
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1

18.

The State shall not sell or grant any lease or licence over the
Stage 2 area before the date or extended date by which proposals
must be approved or determined under clause I) (10) so that the

5 Stage 2 area or part of it is available for the expansion of the
Project upon such terms and conditions (if any) as may be agreed
upon by the parties prior to that date or extended date.

19. SERVICES
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(1) The Company shall, for the purposes of this Agreement -

(a) use labour available within Western Australia or if
such labour is not available then use labour otherwise
available within Australia, except in those cases
where the Company can demonstrate that it is
impracticable to do so;

(b) as far as it is reasonable and economically practicable
to do so use the services of engineers surveyors
architects and other professional consultants, project
managers, manufacturers, suppliers and contractors
resident and available within Western Australia or if
such services are not available within Western
Australia then, as far as it is reasonable and
economically practicable to do so, use the services of
such persons otherwise available within Australia;

(c) during design and when preparing specifications
calling for tenders and letting contracts for works
materials plant equipment and supplies (which shall
at all times, except where it is impracticable to do so,
use or be based upon Australian Standards and
Codes) ensure that suitably qualified Western
Australian and Australian suppliers manufacturers
and contractors are given fair and reasonable
opportunity to tender or quote;

(d) give proper consideration and where possible
preference to Western Australian suppliers
manufacturers and contractors when letting contracts
or placing orders for works, materials, plant,
equipment and supplies where price quality delivery
and service are equal to or better than that
obtainable elsewhere or, subject to the foregoing, give
that consideration and where possible preference to
other Australian suppliers manufacturers and
contractors;
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1

and

(e) if notwithstanding the foregoing provisions of this
subclause a contract is to be let or an order is to be
placed with other than a Western Australian or
Australian supplier, manufacturer or contractor, give
proper consideration and where possible preference to
tenders arrangements or proposals that include
Australian participation.

(2) Except as otherwise agreed by the Minister the Company
shall in every contract entered into with a third party for
the supply of services labour works materials plant
equipment and supplies for the purposes of this Agreement,
require as a condition of such contract that such third party
shall undertake the same obligations as are referred to in
subclause (1) and shall report to the Company concerning
such third party's implementation of that condition.

(3) The Company shall submit a report to the Minister at
3 monthly intervals or such longer period as the Minister
determines commencing from the date of this Agreement
concerning the Company's implementation of the provisions
of this clause together with a copy of any report received by
the Company pursuant to subclause (2) during that
3 month or longer period as the case may be, but the
Minister may agree that any such reports need not be
provided in respect of contracts of such kind or value as the
Minister may from time to time determine.

(4) The Company shall keep the Minister informed on a
regular basis as determined by the Minister from time to
time or otherwise as required by the Minister during the
currency of this Agreement of any services (including any
elements of the project investigations design and
management) and any works materials plant equipment
and supplies that it may be proposing to obtain from or
have carried out or permit to be obtained from or carried
out outside Australia together with its reasons therefor and
shall as and when required by the Minister consult with
the Minister with respect thereto.

20. ASSIGNMENT

(1) Subject to the prOVISIOns of this clause the Company may
with the consent of the Minister assign mortgage charge
sub-let or dispose of the whole or any part of the rights of
the Company under this Agreement and of the obligations
of the Company under this Agreement subject however in
the case of an assignment sub-letting or disposition to the
assignee sub-lessee or disponee (as the case may be)
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executing in favour of the State (unless the Minister
otherwise determines) a Deed of Covenant in a form to be
approved by the Minister to comply with and observe and
perform the provisions of this Agreement on the part of the
Company to be complied with observed or performed in
regard to the matter or matters the subject of such
assignment sub-letting or disposition.

(2) Notwithstanding anything contained in or anything done
under or pursuant to subclause (1) the Company shall at all
times during the currency of this Agreement be and remain
liable for the due and punctual performance and observance
of all the covenants and agreements on its part contained in
this Agreement but the Minister may agree to release the
Company from such liability where the Minister considers
such release will not be contrary to the interests of the
State.

(3) For the purposes of subclause (1) any change at any time or
times after the date of this Agreement (whether by transfer,
allotment, or otherwise and whether as the result of one or
more transactions) in the beneficial ownership of 5% or
more of the issued shares from time to time of the
Company, or if the Company is the trustee of a unit trust
any change at any time or times after the date of this
Agreement (whether by transfer, allotment, or otherwise
and whether as the result of one or more transactions) in
the beneficial ownership of 5% or more of the issued units
from time to time in that unit trust, other than for the
purpose of a reconstruction which the Minister has
approved, shall be deemed to be an assignment of the
Company's interest in this Agreement, and the parties now
record for the purposes of this clause that at the date of
execution of this Agreement the beneficial owners of all of
the issued shares in the Company are -

(a) Indo West Finance Pty Ltd 117,070 shares;

(b) Agenda Holdings Pty Ltd 37,779 shares;

(c) Richard Anthony Lukin 2,078 shares;

(d) Gary Kevin Sheehan 2,078 shares;

(e) Eric Phillip Synnerdahl 74 shares;

(f) Viewhurst Pty Ltd 10,000 shares;

(g) Caspian Holdings Pty 18,786 shares;
187,865 shares
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21.

(1) The parties may from time to time by agreement in writing
add to substitute for cancel or vary all or any of the
provisions of this Agreement or of any lease licence
easement grant or other title granted under or pursuant to
this Agreement for the purpose of more efficiently or
satisfactorily implementing or facilitating any of the objects
of this Agreement.

(2) The Minister shall cause any agreement made pursuant to
subclause (1) in respect of any addition substitution
cancellation or variation of the provisions of this Agreement
to be laid on the Table of each House of Parliament within
12 sitting days next following its execution.

(3) Either House may, within 12 sitting days of that House
after the agreement has been laid before it pass a
resolution disallowing the agreement, but if after the last
day on which the agreement might have been disallowed
neither House has passed such a resolution the agreement
shall have effect from and after that last day.

20 22. FORCE MAJEURE

25

30

35

40

45

(1) In this Agreement force majeure means events or
occurrences and the effects of them beyond the reasonable
control of the party claiming force majeure which affects
the ability of that party to observe and perform its
obligations under this Agreement, and includes war,
invasion, riot, civil or military disturbances, sabotage,
strikes, picketing or other labour disputes or disturbances,
expropriation, lightning, fire, flood or threats of floods,
earthquake, storm, cyclone, explosion, governmental
restrictions or other governmental actions or inactions
(unless such restrictions, actions, or inactions arise out of
the failure of the party affected to comply with any
governmental requirement), and orders or temporary or
permanent injunctions of any duly constituted court of
competent jurisdiction or any duly authorised
administrative agency or officer (unless any such order or
injunction was imposed by reason of the failure of the party
affected to observe and obey any legal requirement or
obligation under this Agreement), but does not include
inability to obtain finance on acceptable terms.

(2) If any party is unable, wholly or in part, by reason of force
majeure to carry out any obligation on it, and notifies the
other party that it wishes to claim that it is affected by
force majeure, the obligation shall be suspended so far as it
is affected by the force majeure during the period from the
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giving of the notice that force majeure is claimed until the
force majeure and the effects of the force majeure cease.
The notice claiming force majeure shall contain the
particulars of the force majeure, and so far as is known, the
extent to which the party claiming force majeure considers
that it will be unable to perform or be delayed in
performing its obligations.

(3) A party affected by force majeure shall take all reasonable
steps to remedy or remove the force majeure and the effect
of it as quickly as possible.

(4) Where a party gives a notice pursuant to this clause it
shall thereafter during the continuance of the force majeure
at least every five days give notice to the other party of the
then probable extent to which it will be unable to perform
or be delayed in performing its obligations and of any
significant changes relative to the force majeure since it
gave its last notice to the other party.

23. POWER TO EXTEND PERIODS

1

Notwithstanding any provision of this Agreement, the Minister on
20 advice from the Board may at the request of the Company from

time to time extend or further extend any period or vary or
further vary any date referred to in this Agreement or in any
approved proposal for such period or to such later date as the
Minister thinks fit whether or not the period to be extended has

25 expired or the date to be varied has passed.

24.

30

35

(l) If-

(a) (i) the Company makes default which the State
considers material in the due performance or
observance of any of the covenants or
obligations of the Company contained in this
Agreement or in any lease licence easement
grant or other title or document granted or
assigned under this Agreement on its part to be
performed or observed; or

40

(ii) the Company abandons or repudiates this
Agreement or its operations under this
Agreement,

and such default repudiation or abandonment is not
remedied or such operations resumed within a period
of 90 days after notice is given by the State as
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provided in subclause (2) or, if the default or
abandonment is referred to arbitration, then within
the period fixed by the arbitrator mentioned in
subclause (3);

(b) the Company whilst entitled to the benefit of this
Agreement goes into liquidation (other than a
voluntary liquidation for the purpose of
reconstruction to which the Minister has given prior
written consent) and unless within 3 months from the
date of such liquidation the interest of the Company
in this Agreement and in every lease and licence
granted or assigned under this Agreement (to the
benefit of which the Company is entitled at the date
of such liquidation) is assigned to an assignee or
assignees approved by the Minister under clause 20
and in the case of any leases or licences, approved by
the person who by the terms of any such lease or
licence must approve of any assignment of it,

the State may by notice to the Company terminate this
Agreement.

(2) The State in a notice given by it under subclause (1) shall
specify the nature of the default or other grounds so
entitling the State to exercise its right of termination and
where appropriate and known to the State the party or
parties responsible therefor and the State shall give the
notice to the Company and all such assignees mortgagees
chargees and disponees for the time being of the Company's
rights to or in favour of whom or by whom an assignment
mortgage charge or disposition has been effected in terms of
clause 20 whose name and address for service of notices
has previously been notified to the State by the Company or
by any such assignee, mortgagee, chargee or disponee.

(3) If the Company contests the alleged default, abandonment
or repudiation referred to in paragraph (a) of subclause (1)
the Company shall within 60 days after notice is given by
the State as provided in subclause (2) refer the matter in
dispute to arbitration, and if the matter in dispute is
decided against the Company, the Company shall comply
with the arbitration award within a reasonable time to be
fixed by that award but if the arbitrator finds that there
was a bona fide dispute and that the Company was not
dilatory in pursuing the arbitration, the time for compliance
with the arbitration award shall not be less than 90 days
from the date of such award.

(4) If the default referred to in paragraph (a) of subclause (1) is
not remedied after receipt of the notice referred to in
subclause (l) or within the time fixed by the arbitration
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award as provided in subclause (3), the State instead of
terminating this Agreement because of the default may
itself remedy the default or cause it to be remedied (for
which purpose the State by its agents, employees or

5 otherwise shall have full power to enter upon and to make
use of all plant machinery and installations upon land
owned or occupied by the Company) and the actual costs
and expenses incurred by the State in remedying or causing
the default to be remedied shall be payable by the Company

10 to the State on demand.

25. EFFECT OF TERMINATION

(1) On the cessation or termination of this Agreement -

(a) except as otherwise agreed by the Minister -

1

15

20

25

30

35

40 26.

CD the rights of the Company in or under this
Agreement; and

(ii) where this Agreement has been terminated
because of a matter mentioned in clause 24
(1), the rights of the Company or of any
assignee, mortgagee, chargee, or disponee to
any lease, licence, easement, grant or other title
or right granted under or pursuant to this
Agreement,

shall thereupon cease and terminate but without
prejudice to the liability of either of the parties in
respect of any antecedent breach or default under this
Agreement or under any such lease, licence, grant, or
other title or right or in respect of any indemnity
given under this Agreement;

(b) the Company shall forthwith pay to the State all
moneys which may then have become payable or
accrued due; and

(c) except as specified in paragraphs (a) and (b) of this
subclause and as otherwise provided in this
Agreement, neither of the parties shall have claim
against the other in respect of any matter or thing in
or arising out of this Agreement.

(2) Nothing in subclause (1) shall affect any Crown Grant
issued under this Agreement prior to the cessation or
termination of this Agreement.
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1

Nothing in this Agreement shall be construed to exempt the
Company from compliance with any requirement in connection
with the protection of the environment arising out of or incidental
to its activities under this Agreement that may be made by the

5 State or by any State department, authority or instrumentality or
any local or other authority or statutory body of the State
pursuant to any Act from time to time in force. The Company
shall comply with the conditions attached to the Environmental
Approval as though those conditions were expressly set out in this

10 Agreement as obligations of the Company.

27. APPLICATION OF STATUTE LAW

Except as expressly set out in this Agreement, nothing in this
Agreement exempts the Company from the provisions of any
applicable Act of the Commonwealth of Australia or any

15 subsidiary legislation under any such Act, or from the provisions
of any applicable written law.

28. INDEMNITY

The Company indemnifies and will keep indemnified the State
and its employees, agents and contractors in respect of all actions,

20 claims, demands, or costs of third parties, arising out of or in
connection with any works carried out by or on behalf of the
Company pursuant to this Agreement or relating to its operations
under this Agreement or arising out of or in connection with the
construction or use by the Company or its employees, agents,

25 contractors, or assignees of the Company's works or services the
subject of this Agreement or the plant apparatus or equipment
installed in connection therewith.

29.

30

35

40

(1) Subject to subclause (4) any dispute or difference between
the parties arising out of or in connection with this
Agreement, the construction of this Agreement or as to the
rights duties or liabilities of either of the parties under this
Agreement or as to any matter to be agreed upon between
the parties or under this Agreement, or as to the
reasonableness of any terms and conditions required by the
person, authority or instrumentality which is to grant any
Mooring Licence, Jetty Licence, or easement pursuant to
clause 11 (1), shall, in default of agreement between the
parties and in the absence of any provision in this
Agreement to the contrary, be referred of a single arbitrator
to be appointed (if the parties to the arbitration do not
agree upon an arbitrator) by the President for the time
being of the Law Society of W.A. (Inc.) at the request of
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either party. Any such arbitration shall be conducted in
accordance with the provisions of the Commercial
Arbitration Act 1985 and notwithstanding section 20 (1) of
that Act each party may be represented at the arbitration
by a duly Qualified legal practitioner or other
representative.

(2) Except where otherwise provided in this Agreement, the
provisions of this clause do not apply to any case where the
State, the Minister or any other Minister in the
Government of the State is by this Agreement given either
expressly or impliedly a discretionary power.

(3) The arbitrator of any submission to arbitration under this
Agreement is hereby empowered upon the application of
either of the parties to grant in the name of the Minister
any interim extension of any period or variation of any date
referred to in this Agreement which having regard to the
circumstances may reasonably be required in order to
preserve the rights of that party or of the parties hereunder
and an award may in the name of the Minister grant any
further extension or variation for that purpose.

(4) Where in respect of any matter that might otherwise be
referred to arbitration under this clause the Company has a
right of appeal under the Town Planning and Development
ikt 1928, the matter shall be determined in accordance
with that Act and the provisions of subclause (1) do not
apply.

30. NOTICES

(1) Any notice to be given under this Agreement shall be hand
delivered or sent by facsimile transmission or telex or by
prepaid post addressed as follows -

1

The State
The Minister for State Development
Capita Centre
197 St George's Terrace

35 PERTH WA 6000

The Company
Fleuris Pty Ltd
3/294 Rokeby Road
Subiaco WA

40 Attention: The Chairman

(2) Any notice so delivered or mailed or sent by facsimile
transmission or telex shall be deemed to be duly given and
received at the actual time of delivery, or in the case of a
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facsimile transmission or telex on the day after they are
respectively despatched.

(3) Any party may change its address for receipt of notices at
any time by giving notice to the other party in the manner
provided in this clause,

(4) Any notice may be signed on behalf of the party giving it by
any duly authorised representative, including its solicitors,
or in the case of the State, if signed by the Minister or by a
senior officer in the Public Service of the State acting at the
direction of or under any delegation from the Minister.

This Agreement shall be interpreted according to the law for the
time being in force in Western Australia and the parties hereby
irrevocably submit to the exclusive jurisdiction of the courts of
Western Australia and courts hearing appeals from those courts.
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SCHEDULE 1

1. DEPARTMENT OF LAND ADMINISTRATION
MISCELLANEOUS PLAN NO. 1743

5 2. DEPARTMENT OF LAND ADMINISTRATION
MISCELLANEOUS PLAN NO. 1744
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SCHEDULE 2

1

1. DEVELOPMENT STANDARDS

2. SERVICING AND INFRASTRUCTURE

5 3. PORT KENNEDY MARINA

4. DEVELOPMENT ON LEASEHOLD LAND

5. DEVELOPMENT ON RESERVED LAND

6. DEVELOPMENT ON FREEHOLD LAND
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1.1

All development, including buildings, services, excavation,
and site works, roads and pedestrian paths and landscaping
must be designed and constructed in compliance with
appropriate Australian standards, the Building Regulations
1989 and other requirements of the West Australian
Government and the City applying the following criteria -

(a) breakwaters must be designed for 0-5% damage from
the 1 in 20 year significant wave. That part of the
breakwater which is to be used for the mooring of
vessels must not be overtopped by the maximum
single wave from this design wave;

(b) wind loading design for building and other structures
must be on the basis of a 50 year return period with a
basic velocity of 40 metres/sec, with appropriate
terrain category factors being used for individual
structures; and

(c) stormwater drainage must be in accordance with the
Institution of Engineers, Australia "Australian
Rainfall and runoff' standards.

1.2 Building Design

All buildings must be of masonry construction with
appearance and layout appropriate to this seaside location

25 and its climate. Different buildings and groups of buildings
must harmonise aesthetically with each other and with
other structures and shelters.

1.3 Site Layout

The Development Area must be laid out to effectively use
30 existing landscape features rather than remould these or

change them. Pedestrian/cycle accessways must be clearly
signposted, and be differentiated from vehicle paths by
using textured or coloured paving material.

All signs must use an appropriate common lettering style
35 and colour. Street lighting and furniture must be designed

to suit the building design theme.

1.4

40

Buildings will be considered complete on the issue of the
City's Certificate of Occupancy. Other structures will be
considered complete on the issue of the Company's
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engineers notification of the completion of construction, and
by the City's certification.

1

2.

2.1

5 The Company must construct and reticulate electrical
requirements for all amenities and facilities.

The Company must construct sub-station and distribution
boards necessary to reticulate power to all Company owned
or leased facilities which provide amenities to the public.

10 The electrical installation must be to the design and
installation standards of the State Energy Commission of
Western Australia. All electrical reticulation must be
placed underground.

2.2 Water Services

15 The Company must progressively provide reticulated water
facilities within the Development Area and connection to
the existing water reticulation system as may be required
by the Water Authority of Western Australia. The Company
must provide, or pay the Water Authority of Western

20 Australia for the provision of (at the Water Authority of
Western Australia's option), all reticulation mains.
Distribution mains connecting to the Water Authority of
Western Australia's existing system must be provided in
accordance with the Water Authority of Western Australia's

25 policy and standards.

2.3 Sewerage

The Company must progressively provide sewerage
facilities within the Development Area and connection to
temporary treatment facilities as may be required by the

30 Water Authority of Western Australia. Such temporary
treatment facilities will be operated by the Water Authority
of Western Australia. The Company must provide, or pay
the Water Authority of Western Australia for the provision
of (at the Water Authority of Western Australia's option) all

35 reticulation sewers. Other facilities must be provided in
accordance with the Water Authority of Western Australia's
policy and standards.

2.4

40
The Company must progressively, at the time of building
plan approvals by the City, make headworks contributions
with respect to water supply and sewerage services, in
accordance with the policy of the Water Authority of
Western Australia.
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1

2.5

The Company must ensure that adequate telephone
services are connected, in accordance with approved
proposals.

5

10

2.6

Pathways with all weather surfaces are to be provided to
permit pedestrian and cycle access from the Town Centre to
the northern boundary of the Port Kennedy townsite, the
public golf course, and the car parking area, all as shown
on the Development Plan.

2.7 Access Roads

The Company is to construct a public access road from
Ennis Avenue to the Town Centre together with all other
roads shown on the Land Tenure Plan. All roads are to be

15 paved and drained to the satisfaction of the City.

3. PORT KENNEDY MARINA

3.1 Marina

The marina is to comprise all navigable waters,
breakwaters, revetments, and that land necessary to gain

20 access to those waters. The Company must prepare a plan,
to the approval of the Department of Marine and Harbours
showing the marina to be constructed by the Company.
The marina must be designed to optimise wave exclusion,
water circulation and exchange, and the bypassing of

25 longshore littoral drift sand, and must comply with the
recommendations of Australian Standard 3962, "Guidelines
for the Design of Marinas". On completion of construction
of the marina the Company must prepare and lodge with
the Department of Marine and Harbours an "as

30 constructed II plan of the marina, to the approval of the
Department of Marine and Harbours.

3.2 Marina Facilities

The marina facilities are to comprise all pens, moorings,
(including at least 100 moorings which will be available to

35 the general public) service facilities and landings within the
harbour. The pens and moorings must be capable of
catering for craft at least up to 15 metres length, with the
main berth being capable of handling vessels to 25 metres
length. The Company must prepare a Marina Management

40 Programme containing such provisions as the Department
of Marine and Harbours considers appropriate, and the
Company must comply with that Marina Management
Programme.
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The Company must construct a boatyard with vehicle
access and a slipway (or equivalent), fuel and water supply,
sewered sullage pumpout facilities, and ablutions, to the
satisfaction of the Department of Marine and Harbours.
The management of these facilities must be provided for in
the Marina Management Programme.

53
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1

4.

The following must be constructed in the locations shown on the
Development Plan on leasehold land.

4.1

5 60 holiday units located on the western breakwater with an
average floor area of at least 125 m2 each. These will be
self contained family units.

4.2 Beach Rental Units 1

80 holiday units located to the south south west of the
10 harbour rental units 1, with an average floor area of at

least 100m2 each. These will be self contained family units.

4.3 Beach Rental Units 2

100 holiday units located to the west of the Town Centre,
with an average floor area of at least 100 m2 each. These

15 will be self contained family units.

4.4 Town Centre

The Town Centre is to contain buildings for residential,
commercial, administrative and community uses.

(a) Residential Accommodation

20 Residential accommodation in the Town Centre is to
consist of 25 residential units of mixed size and
quality for essential staff as well as contingency
accommodation associated with the operation and
functioning of the Port Kennedy development. The

25 Town Centre residential accommodation is to be
located at first and second floor levels.
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(b) Commercial

The minimum commercial area in the Town Centre is
to be 2 OOOm2 Gross Leaseable Area (measured in
accordance with the BOMA method of measurement).

5 The Town Centre is to accommodate the following
uses-

Tavern, Restaurant, Food outlets, Newsagency,
Pharmacy, Delicatessen, Liquor Store, Boat
Brokerage, Bank, Leisurewear Boutiques, Gift/Duty

10 Free Shop, Sporting Goods.

(c) Administration Offices

Not less than 200m2 of office space is to be provided
to accommodate the Board, the Port Controller,
Rescue and Emergency Services, and staff from the

15 Fisheries Department, Department of Marine and
Harbours, the Education Department and the
Department of Conservation and Land Management.
The Company is to provide, rent free, one office of at
least 30m2 to be shared by these 4 Departments,

20 which will be responsible for their own furnishing,
and for power, telephone, water and cleaning costs.

(d) Multi-Purpose Hall

A hall and associated rooms and facilities for multi
purpose uses such as meetings, public entertainment,

25 and receptions are to be provided.

(e) Public Club Facilities

A building of not less than 500m2 floor area for a
combined surf lifesaving, sailing club, and first aid
station is to be provided.

1

30 (D Child Minding Facilities

A fully equipped child minding facility IS to be
constructed in the Town Centre.
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(g) Toilets and Change Rooms

Public toilets are to be provided within the Town
Centre.

Two eighteen hole golf courses are to be designed and
developed. One is to be a public course, the other for use by
Hotel guests.

(a) The courses are to be of Competition Standard.

(b) The design and development of both courses is to be
to a similar quality.

(c) The course layouts are to be sympathetic to the
existing land forms and be designed to retain natural
features such as wetlands and ridges.

(d) Landscaping between fairways is to be similar to the
natural vegetation of the area.

(e) Temporary planting of fast growing natural
vegetation is to be used to protect the establishment
of the long term planting.

20

4.6

(f) Earthworks are to be carried out in accordance with
the City's guidelines and are to be stabilised and
sealed immediately after formation.

25

The public golf course clubhouse is to include -

changerooms, showers, and toilets, professional shop,
restaurant, and outdoor terraces, and is to accommodate a
sprig bar and a lounge bar.
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1

4.7

A landscaped public car parking area for 950 cars paved
with unsealed laterite is to be constructed on the land
shown as leased lot E on the Land Tenure Plan.

5 5.

5.1 Generally

Reserved land consists of that land shown on the Land
Tenure Plan as -

(a) Public Open Space and Beach Reserves; and

10 (b) Conservation Zones.

5.2 Boundaries. Fencelib Paths and Protective Boundaries

Conservation zones are to be defined and protected with
fences and protective barriers. The conservation zones are
also to be protected by fire breaks. Where possible access

15 paths are to follow existing tracks unless the existing
routes damage significant or identified features. Fences,
paths and protective barriers are to be designed to be
unobtrusive elements in the landscape to standards
acceptable to the Department of Conservation and Land

20 Management.

5.3 Picnic Areas

Four areas of approximately 100m2 each are to be provided
with shelter, paving, tables and seats, landscaping and
potable water, in the locations shown on the Development

25 Plan.

5.4

A coin operated gas barbecue is to be located at each picnic
area.
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1

5.5

5

10

Two interpretation areas with walkways, and protective
barriers are to be provided in the conservation zone
adjacent to the Town Centre, in the locations shown on the
Development Plan.

5.6

Public toilets are to be provided -

(a) in the West beach area;

(b) in the East beach area; and

(c) in the Public Open Space adjacent to the car parking
area,

as shown on the Development Plan.

6. FREEHOLD LAND

6.1 Island Rental Accommodation

15 The Company is to construct serviced holiday units,
complete with vehicle access, on the land shown as lots 7
and 8 on the Land Tenure Plan.

6.2 Ho:tcl

The Company is to construct a five star hotel with exclusive
20 access to its own golf course on the land shown as lot 1 on

the Land Tenure Plan. The hotel is to consist of 225 guest
rooms with the associated lounges, bars and facilities
commensurate with a five star hotel.

The hotel is also to include the facilities for a private golf
25 club.

A Sports Centre consisting of tennis court, squash court,
gymnasium, spa, sauna and swimming pools, is also to be
provided in the hotel.
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SCHEDULE 4

LAND ACT 1933

SECTION 117 .L.I.J:J.ft.OEJ

PORT KENN'EDY DEVELOPMENT AGREEMENT ACT 1991

5 Lease No.

Elizabeth the Second, by the Grace of God, Queen of Australia and Her
other Realms and Territories, Head of the Commonwealth. To all to
whom these presents shall come, GREETING: Know ye that:

WHEREAS:

1

10

15

A.

B.

By Section 117 of the Land Act 1933 power is given to the
Minister for Lands to lease any town, suburban or village lands
on such terms as he may think fit.

By clause 9 of the Agreement, the State of Western Australia
agreed to grant this lease, or cause this lease to be granted to
Fleuris Pty Ltd of Unit 3, 294 Rokeby Road Subiaco Western
Australia.

NOW, THEREFORE, We of our especial Grace, and in consideration of
the premises, and also inconsideration of the rents hereinafter reserved
and on the part of Fleuris Pty Ltd of Unit 3, 294 Rokeby Road Subiaco

20 Western Australia its successors and permitted assigns (hereinafter
called "the Lessee") to be paid, and in exercise of the powers given by
the Act, do by these presents demise and lease to the Lessee the
natural surface and so much of the land as is below the natural surface
to a depth of 12.19 metres ALL THAT piece or parcel or ALL THOSE

25 pieces or parcels of land marked and containing
in the aggregate approximately hectares with the
appurtenances C'the leased premises") TO HAVE AND TO HOLD the
leased premises subject to the powers, reservations, and conditions
herein, and in the Schedule below, and in the Act, contained, and with

30 all the rights, powers, and privileges conferred by the Act as are
applicable hereto, unto the Lessee, for the term of 50 years, to be
computed from the day of 19 ("the
Term"), YIELDING AND PAYING therefor during the term unto Us,
our Heirs and Successors, the yearly rent of one peppercorn payable if

35 and when demanded, and also during each of the years of the Term
commencing on the 24th and each subsequent anniversary of the date
of commencement of the Term such yearly rent as is equal to the
market rental of the leased premises at the commencement of that year
of the Term, less the market rental of the leased premises at the
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1

commencement of that year of the Term calculated on the basis that the
leased premises were in the same state of development at the
commencement of that year of the Term as at the commencement of the
Term (so that, for example, if no further development had been carried

5 out on the leased premises after the commencement of the Term, no
further rent would be payable for that year pursuant to this provision)
payable to Our Minister for Lands monthly in arrears without demand
the first such payment being due one month following the date of
commencement of the Term Provided, nevertheless, that it shall at all

10 times be lawful for Us, Our Heirs and Successors all for any person or
persons acting in that behalf by Our or Their authority, to resume and
enter upon possession of any part of the leased premises which it may
at any time by Us, Our Heirs and Successors, be deemed necessary to
resume for roads, tramways, railways, railway stations, bridges, canals,

15 towing paths, harbour or river improvement works, drainage or
irrigation works, quarries, and generally for any other works or
purposes of public use, utility, or convenience, and for the purpose of
exercising the power to search for minerals and gems hereinafter
reserved, and such land so resumed to hold to Us, Our Heirs and

20 Successors, as of Our or Their former estate, without making to the
Lessee, or any person claiming under the Lessee, any compensation in
respect thereof; so, nevertheless that the lands so to be resumed shall
not exceed one twentieth part in the whole of the leased premises, and
that no such resumption be made of any part of the leased premises

25 upon which any buildings may have been erected, or which may have
been enclosed and in use as gardens, or otherwise for the more
convenient occupation of any such buildings or on which any other
improvements as defined by the Act have been made without
compensation: Provided also, that it shall be lawful at all times for Us,

30 Our Heirs and Successors, or for any person or persons acting in that
behalf by Our or Their authority, to cut and take away any such
indigenous timber, and to search and dig for and carry away any stones
or other materials which may be required for making or keeping in
repair any roads, tramways, railways, railway stations, bridges, canals,

35 towing paths, harbour works, breakwaters, river improvements,
drainage or irrigation works, and generally for any other works or
purposes of public use, utility or convenience, without making to the
Lessee, or any person claiming under the Lessee any compensation in
respect thereof; and We do hereby save and reserve to Us, Our Heirs

40 and Successors, all mines of gold, silver, copper, tin or other metals, ore,
and mineral, or other substances containing metals and all gems and
precious stones, and coal or mineral oil, and all phosphatic substances
in and under the leased premises, with full liberty at all times to search
and dig for and carry away the same; and for that purpose enter upon

45 the leased premises or any part thereof; and We do hereby save and
reserve to Us, Our Heirs and Successors, all petroleum (as defined in
the Petroleum Act 1967) on or below the surface of the leased premises
with the right reserved to Us, Our Heirs and Successors and persons
authorised by Us, Our Heirs and Successors to have access to the leased

50 premises for the purposes of searching for and for the operations of
obtaining petroleum in any part of the leased premises subject to and in
accordance with the Petroleum Act 1967 or any Act repealing and
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enacted in substitution of that Act: Provided also that if the Lessee
shall, during the Term, at any time make default in payment of the
rent hereby reserved, or shall fail or cease to use, hold, and enjoy the
leased premises for the purposes set out in this lease, or shall fail or

5 neglect to comply with, perform or fulfil all or any of the provisions of
this lease or the conditions or provisions of the Act, it shall thereupon
be lawful for Us, Our Heirs and Successors into and upon the leased
premises, or any part thereof in the name of the whole to re-enter, and
the same to have again, repossess and enjoy as if this deed had never

10 been executed, without making any compensation to the Lessee.
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1

SCHEDULE OF CONDITIONS

The Lessee hereby covenants and agrees with Us, Our Heirs and
Successors and with the Minister for Lands as follows -

1. DEFINITIONS AND INTERPRETATION

(l) Definitions

In this lease, unless the contrary intention appears

"Agreement" means the agreement between the State and
the Lessee ratified by the Port Kennedy Development
Agreement Act 1991;

"City" means the City of Rockingham, a municipality and
body corporate under the Local Government Act 1960;

"Crown" means the Crown in right of the State of Western
Australia;

"Project" means the project referred to in the Agreement;

"State" means the State of Western Australia;

"this lease" refers to this lease (including its recitals,
schedules and annexures), whether its original form
or as from time to time added to varied or amended.

(2) Interpretation

In this lease, unless the contrary intention appears -

(a) words importing one gender include all other genders;

(b) words in the singular number include the plural and
vice versa;

(c) monetary references are references to Australian
currency;

(d) clause and subclause headings are inserted for ease of
reference only and shall be disregarded in the
interpretation or construction of this lease;

(e) any agreement or obligation entered into or
undertaken by more than one person shall bind those
persons jointly and each of them separately; and

(f) reference to -

CD an Act by name is a reference to an Act of the
Parliament of Western Australia;

64



5

10

15

20

25

30

35

40

Port Kennedy Development Agreement Bill 1992

(ii) an Act whether by name or otherwise includes
the amendments to the Act for the time being
in force and also any Act passed in substitution
for it and all subsidiary legislation for the time
being in force under it; and

(iii) a person includes a corporation.

2. COVENANTS BY LESSEE

The Lessee covenants and agrees with Us, Our Heirs and
Successors and with the Minister for Lands as follows -

(a) to pay the rent reserved by this lease in the manner
specified in this lease without deduction or abatement;

(b) to duly and punctually pay all present and future rates
taxes charges assessments impositions and outgoings which
are now or during the Term are payable in respect of or
charged upon the leased premises or imposed upon the
owner occupier or tenant of the leased premises;

(c) to keep and maintain the leased premises and all buildings
structures erections fixtures plant equipment and all
improvements whatsoever now or at any time during the
Term on the leased premises in good repair and proper
working order fair wear and tear excepted and to yield up
the same in such state of repair and condition to the
Minister for Lands at the expiration or soon termination of
this lease and the Lessee agrees that on the expiration of
the Term or the sooner termination of the Term all
buildings structures or improvements whatsoever then
erected on or affixed to the leased premises shall become
and remain the absolute property of the Minister for Lands
without compensation to the Lessee and the Lessee shall
not have any tenant's rights to those buildings structures or
improvements;

(d) to duly and punctually perform observe comply with carry
out and conform with the provisions of all statutes for the
time being in force and of all rules regulations and by-laws
made thereunder and for the time being in force relating to
the leased premises;

(e) not to do or leave undone or cause or permit or suffer to be
done or left undone in or upon the leased premises or any
part of the leased premises any act or thing which may be
or become a nuisance damage annoyance or inconvenience
to the Minister for Lands or to the occupiers of any of the
adjoining or neighbouring land;

65

1



5

10

15

20

25

30

35

40

45

1

Port Kennedy Development Agreement Bill 1992

(f) to perform discharge and execute all requisitions and works
and do and perform all such acts and things upon to in
respect of or affecting the leased premises or any part of the
leased premises or the operations carried out on the leased
premises as are or may be required or directed to be
executed or done (whether by the Minister for Lands or
tenant owner or occupier) by the City and by any other
local or public authority or by order or in pursuance of any
statute (State or Federal) now or hereafter in force or by
order or in pursuant of any by-law or regulation under any
such statute;

(g) not to do or leave undone or suffer to be done or left unpaid
any act matter or thing whereby a nuisance or anything in
the nature of or which may be deemed to be a nuisance by
the City or any local or public authority body or person or
within the meaning of any statute (State or Federal) now or
hereafter in force or any regulations or by-laws made
thereunder may exist arise or continue upon or in
connection with the leased premises or any business carried
on upon the leased premises or the use or occupancy of the
leased premises AND to forthwith abate any such nuisance
or alleged nuisance and carry out and comply with all the
provisions of every such statute or by-law and of every
requisition and order of any local or other public authority
in reference to such nuisance or alleged nuisance;

(h) to pay to the Minister for Lands or as directed by it on
demand all sums of money which that Minister may at any
time and from time to time hereafter payor expend or be
called upon to repay in or about or in connection with
performing discharging or executing any requisitions or
works or abating any nuisance or alleged nuisance referred
to in the immediately proceeding paragraphs (f) and (g) and
which contrary to the agreements therein contained the
Lessee neglects or fails to perform discharge or execute;

(i) to permit any Minister of the Crown by agents servants and
workmen with or without appliances and equipment at all
times to enter into and upon the leased premises to inspect
the leased premises for the purpose of ensuring that the
Lessee is observing performing and complying with the
covenants conditions and obligations of this lease and the
Lessee shall forthwith execute all the works (including
maintenance and the removal of any obstructions) required
to be done by written notice by any such Minister
PROVIDED THAT if the Lessee does not within one month
after service of such notice commence and diligently proceed
with the execution of those works mentioned in such notice
(including where necessary and with the prior consent of
any such Minister the undertaking by and at the expense in
all things of the Lessee of any preliminary research
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investigations and studies relating to such works) it shall
be lawful for that Minister by its contractors servants
workmen and agents to enter upon the leased premises and
execute such works and the cost thereof shall be a debt due
from the Lessee and be forthwith recoverable by action;

(j) to comply forthwith with any requirement in connection
with the protection of the environment arising out of or
incidental to the operations of the Lessee hereunder that
may be made by or under any Act from time to time in
force;

(k) to indemnify and keep indemnified all Ministers of the
Crown and the Crown and all instrumentalities of the
Crown and all officers servants workmen agents and
contractors of such Ministers of the Crown and its
instrumentalities and the employees of such agents and
contractors from and against all actions claims costs
proceedings suits and demands whatsoever (whether arising
founded on or based in contract tort or statute or otherwise
howsoever or any combination of them) which may at any
time be brought maintained or made against all or anyone
or more of them -

CD in respect of any loss (including loss of use) injury or
damage of or to any nature or kind of property; and

(ii) in respect of any death or injury sustained by any
person including without limiting the generality of
the foregoing an officer servant workman agent or
contractor of any Minister of the Crown or an
employee of such agent or contractor,

directly or indirectly during the Term or any extension of
the Term caused by arising out of or in connection with -

(iii) the use or occupation of the leased premises by the
Lessee; or

(iv) any work carried out by or on behalf of the Lessee
pursuant to this lease; or

(v) the Lessee's activities and operations business or
otherwise whatsoever under this lease; or

(vi) the construction maintenance or use by the lessee Or

its servants agents or contractors of the works
facilities or services the subject of this lease or the
plant apparatus or equipment installed in connection
therewith; or

(vii) the pollution by oil or any other liquid garbage
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material refuse substance waste matter or thing of
any class kind or description whatsoever of the
waters adjacent to the leased premises and of the air
generally above those waters; or

(viii) any default by the Lessee in the due and punctual
performance, observance and compliance with any of
its covenants agreements conditions or obligations
contained in this lease,

PROVIDED ALWAYS that this indemnity shall not apply if
and to the extent that any such matter event or thing has
been caused or contributed to by any Minister of the Crown,
the Crown or any instrumentality of the Crown or any
officer servant workman agent or contractor of such
Minister of the Crown, the Crown or its instrumentalities
or the employees of any such agents or contractors;

(1) to yield up the leased premises at the expiration or sooner
termination of this lease in such state of repair and
condition as is consistent with the proper performance by
the Lessee of the covenants contained in this lease;

20
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(m) not without the prior written consent of the Minister for
Lands to build on affix to or instal on or permit or suffer to
be built on affixed to or installed on the leased premises
any building structure erection fixture plant equipment or
improvement whatever and with each application for the
consent of the Minister for Lands to submit to that Minister
plans and specifications of the proposed works buildings
structure erection fixture plant equipment or improvement
and to make complete and carry out the same strictly in
accordance with plans and specifications approved by the
Minister for Lands and (if appropriate) the City;

(n) to pay all reasonable fees and charges payable to any
architect surveyor engineer expert or consultant employed
or retained by or on behalf of any Minister of the Crown in
respect of services performed or work done relating to the
approval of plans or drawings or otherwise in connection
with the carrying out of the obligations of the Lessee under
this lease;

(0) to insure and keep insured the erections buildings and
other improvements on the leased premises at any time
against loss or damage by fire earthquake storm and
tempest and such other risks as the Minister for Lands may
from time to time reasonably require including but not
limited to damage to or destruction of the plate glass in the
windows screens mirrors doors advertisements and other
parts of such erections and buildings to their full
reinstatement and replacement (new for old) value with a

68



5

10

15

20

25

30

35

40

45

Port Kennedy Development Agreement Bill 1992

reputable and substantial insurance office approved of by
the Minister for Lands (which approval shall not be
unreasonably withheld) and to pay the premiums necessary
for the above purposes on or before the days on which the
same shall respectively become due and whenever so
requested produce to the Minister for Lands or its agents or
employees the policy or several policies of such insurance
and the receipts for the current year's premiums and cause
all moneys received by virtue of such insurance to be
forthwith laid out in repair in rebuilding or reinstating the
leased premises so damaged or destroyed and to make up
any deficiency out of the Lessee's own money provided
always that if the Lessee fails to effect and maintain any
such insurance the Minister for Lands may from time to
time at its discretion effect and keep on foot such insurance
and the Lessee shall on demand repay to the Minister for
Lands all sums of money expended by it for that purpose;

(p) not to do or permit or suffer to be done in about or upon the
leased premises any Act or thing whereby any policy of
insurance against loss or damage to the leased premises or
any part of the leased premises may become void or
voidable;

(q) to effect and keep effected in respect of the leased premises
adequate public risk insurance in an amount of not less
than $5 000 000 in respect of anyone claim or such greater
amount as the Minister for Lands at any time and from
time to time after notice to the Lessee may reasonably
require within an insurance company approved of by the
Minister for Lands (which approval shall not be
unreasonably withheld) and to notify the Minister for
Lands of the details of the public risk insurance and to
ensure that such insurance conforms with the reasonable
requirements from time to time of the Minister for Lands of
which the Lessee is given notice and -

(i) if required by the Minister for Lands to produce the
policy of insurance to the Minister for Lands;

(ii) to deliver to the Minister for Lands on or before the
expiration of each year of the Term and at any other
time upon the request of the Minister for Lands a
valid certificate of currency in respect of such
insurance policy issued by the insurance company
with which the policy has been effected; and

(iii) not to alter the terms or conditions of that policy
without the prior written approval of the Minister for
Lands and to forthwith deliver to the Minister for
Lands particulars of any change or variation of the
terms and conditions or any other matter in respect of

69

1



5

10

15

20

25

30

35

40

1

Port Kennedy Development Agreement Bill 1992

any insurance policy effected by the Lessee pursuant
to this provision;

(r) not to assign, sub-let, mortgage, charge or otherwise
encumber or part with the possession of or dispose of the
leased premises or any part of the leased premises or the
benefit at law or in equity of this lease without the prior
written consent of the Minister for Lands which it may (but
is not obliged to) give -

in respect of a sublease of the leased premises or any
part of the leased premises to a respectable
responsible and solvent person;

(ii) if the Lessee wishes to assign the whole of the leased
premises and the benefit of this lease, if-

(A) the proposed assignee is a respectable,
responsible and solvent person;

(B) the Lessee procures the execution by the
proposed assignee of a deed of assignment of
this lease to which the Minister for Lands is a
party in a form approved by the Minister for
Lands' solicitors at the cost of the Lessee or the
assignee in all respects;

(C) all rent then due and payable has been paid
and there is not any existing unremedied
breach of any covenant to be performed by the
Lessee under this lease;

(D) the assignment contains a covenant by the
proposed assignee with the Minister for Lands
that the proposed assignee shall at all times
during the continuance of the Term duly
perform and observe all the covenants in this
lease on the part of the Lessee to be performed
and observed; and

(E) the Lessee first pays to the Minister for Lands
all proper and reasonable costs, charges and
expenses incurred by the Minister for Lands of
and incidental to any enquiries which may be
made by or on behalf of the Minister for Lands
as to the respectability, responsibility and
solvency of any proposed assignee;

(iii) if the proposed assignee is a company not listed on
any Australian stock exchange or if the sublessee is a
proprietary company, if the directors of that company
guarantee to the Minister for Lands -
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(A) in the case of an assignment the observance
and performance by the proposed assignee of
the covenants in this lease to be observed and
performed by the Lessee and the payment of
any moneys by the Lessee arising from this
lease; or

(B) in the case of a sublease (the form of which
shall be subject to the approval of the Minister
for Lands) the observance and performance by
the sublessee of the covenants in this lease to
be performed and observed by the Lessee other
than the covenant by the Lessee under this
lease to pay the rent reserved by this lease; and

(iv) the Lessee agrees that the covenants and agreements
on the part of any proposed assignee or sublessee
shall be deemed to be supplementary to the covenants
of the Lessee under this lease and shall not in any
way relieve or be deemed to relieve the Lessee from
any of those covenants,

PROVIDED THAT if the Lessee is a company any change
at any time or times during the Term (whether by transfer,
allotment, or otherwise and whether as the result of one or
more transactions) in the beneficial ownership of 20% or
more of the issued shares from time to time of the Lessee,
or if the Lessee is the trustee of the unit trust any change
at any time or times during the Term (whether by transfer,
allotment, or otherwise and whether as the result of one or
more transactions) in the beneficial ownership of 20% or
more or the issued units from time to time in that unit
trust, other than for the purpose of reconstruction shall be
deemed to be an assignment of the Lessee's interest in this
lease for the purposes of this provision and it is hereby
expressly agreed and declared that the provisions of
sections 80 and 82 of the Property Law Act 1969 are
excluded from and do not apply to this lease;

at all times during the Term to ensure that the "harbour
rental units 1" and "beach rental units 1" and "beach rental
units 2" constructed as part of the Project are available for
leasing or licensing to the general public as short term (no
longer than 3 consecutive months) holiday accommodation
upon reasonable terms and conditions and at reasonable
rents or licence fees;

to use its best endeavours to ensure that the buildings
constructed as part of the Project in the town centre as
referred to in the Agreement are available for, and are used
for, the purposes for which they were constructed in
accordance with the Agreement;
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1

(u) throughout the Term to allow the Departments of Fisheries,
Marine and Harbours, Education, and Conservation and
Land Management to share one office of at least 30 square
metres floor area in the administration offices constructed
as part of the Project in the town centre, free of any rent or
licence fee, with those Departments (and their successors
however named from time to time) being responsible for
their own furnishing and for power, telephone, water, and
cleaning costs, and if required by the Minister for Lands to
grant a sublease to such person or persons as required by
the Minister for Lands to give further effect to this
provision;

(v) to use its best endeavours to ensure that the public golf
course and public golf course club house constructed as part
of the Project are used for the purposes for which they were
constructed in accordance with the Agreement;

(w) to ensure that all toilets on the leased premises constructed
as part of the Project as public toilets are fully maintained
cleaned and equipped (including the provision of toilet
paper, soap, hand towels, ete.) by the Lessee at its cost at
all times;

(x) to ensure that the public car parking area on the leased
premises is kept continuously available to the public free of
cost for the parking of vehicles, other than during periods
when with the prior written approval of the Minister for
Lands that car parking area or part of it may be closed for
repairs or other reasonable purposes;

(y) at all times during the Term to ensure that free public
pedestrian access is permitted to all parts of the leased
premises as are not from time to time the subject of any
sublease or licence.

3. IT IS HEREBY AGREED AND DECLARED by and between Us,
Our Heirs and Successors and the Minister for Lands, and the
Lessee -

(a) notwithstanding clause 2(r) the Lessee shall not require the
consent of the Minister for Lands on each occasion to any
sublease or licence of any part of the leased premises which
consists of holiday accommodation for periods less than
3 months on standard terms and conditions to which the
Minister for Lands has consented in writing;

(b) all rights other than those expressly or impliedly granted
under this lease are reserved to Us, Our Heirs and
Successors and the Minister for Lands (as the case
requires);
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(c) if-

CD the rent hereby reserved is unpaid for 28 days after
becoming payable (whether formally demanded or
not) and such default continues for a period of a
further 28 days after notice by the Minister for Lands
to the Lessee specifying the non-payment complained
of; or

(ii) a petition is lodged or a resolution is passed for the
winding up or dissolution of the Lessee, or a receiver
or a receiver and manager of the affairs and
undertaking of the Lessee or any part of the affairs
and undertaking of the Lessee is appointed; or

(iii) any process of execution is levied on any property of
the Lessee; or

(iv) the Lessee defaults in the due and punctual
performance or observance of any covenant on its part
contained or implied in this lease and fails to remedy
that default within a reasonable time after the
service on the Lessee of a notice specifying such
default,

then and in any of those cases it shall be lawful for Us, Our
Heirs and Successors and the Minister for Lands (as the
case requires) to re-enter into and upon the leased
premises or any part of the leased premises in the name of
the whole to have again repossess and enjoy the leased
premises as if this lease had never been executed without
making any compensation to the Lessee but without
prejudice to any right of action of both or either of Us, Our
Heirs and Successors and the Minister for Lands in respect
of any breach of the Lessee's covenants contained in this
lease;

(d) any notice consent request approval or other writing
authorised or required by this lease to be given or sent
shall be deemed to have been duly given or sent by the
Minister for Lands if signed by that Minister or by a senior
officer of the Western Australian Public Service acting by
the direction or with authority of that Minister and
forwarded by prepaid certified mail to the Lessee at its
registered office for the time being and by the Lessee if
signed on its behalf by a person authorised to do so and
forwarded by prepaid certified mail to the Minister for
Lands at its office in Perth AND any such notice consent
request approval or writing shall be deemed to have been
duly given or sent on the day on which it would be
delivered in the ordinary course of post;
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(e) if the Lessee performs and observes its obligations under
this Lease it will have the option, to be exercised by notice
in writing served on the Minister for Lands not later than
one year prior to termination of the Term, to renew this
lease for a further term of 25 years commencing on the
following the expiration of the Term ("the Renewed Term")
upon and subject to the same terms covenants and
conditions contained in this lease (other than this present
option of renewal) and except as to rental, which will be,
with effect on and from the commencement date of the
Renewed Term and on and from each third anniversary of
that commencement date throughout the Renewed Term,
the then current market rental of the leased premises as
agreed between the Lessee and the Minister for Lands, or
failing agreement by that commencement date or by each
third anniversary of that commencement date as
determined by the Valuer General and which shall be paid
6 monthly in advance without demand the first such
payment being due one month following the commencement
date of the Renewed Term;

(f) any dispute or difference in respect of rent to be paid from
the 24th anniversary of the date of commencement of the
Term, or in respect of review of rental under paragraph (e)
of this clause, or otherwise in respect of any matter or thing
done or which ought to have been done by any party
hereunder or concerning the interpretation hereof may be
determined by arbitration under the Commercial
Arbitration Act 1985. Either party may be represented by a
legal practitioner or other representative at any such
arbitration.
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IN WITNESS WHEREOF this lease has been executed as a Deed the

day of 19

THE COMMON SEAL of the )

MINISTER FOR LANDS was )

5 affixed to this lease by )

the Honourable )
)

the Minister for Lands for )

the time being in the )

10 presence of: )

1

15

THE COMMON SEAL of
FLEURIS PTY LTD was affixed
to this lease by authority
of the Directors in the
presence of:

Director

)
)
)
)
)

20 Director/Secretary

REGISTERED the day of 199 in conformity with
Section 81C of the Transfer of Land Aat 1893 and numbered

Registrar of Titles
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1

This PORT KENNEDY DEVELOPMENT PROJEGr AGREEMENT has
been executed below by the parties.

5

Signed for and on behalf
of The State of Western
Australia by THE HONOURABLE
CARMEN MARY LAWRENCE MLA
Premier in the presence of:

Ross Love

)
)
)
)
)

Carmen Lawrence

10 WITNESS

197 St. Georges Tee

ADDRESS

Public Servant
15

OCCUPATION
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1. Except as provided in clause 2, a member shall hold office
for such term, not being more than 3 years, as is specified in the
member's instrument of appointment, but may from time to time
be reappointed.

2. (1) A member may resign from office by notice in writing
delivered to the Minister.

(2) A member may be removed from office by the
Minister -

2

10 (a) for mental or physical disability, incompetence, neglect
of duty or misconduct that impairs the performance of
his or her duties;

(b) if the member is an insolvent under administration, as
that term is defined in the Corporations Law;

15 (c) if the member is absent without leave of the Board
from 3 consecutive meetings of the Board of which the
member has had notice;

(d) if the member ceases to hold the position or
qualification by virtue of which he or she was

20 nominated for appointment;

or

(e) for any other act or omission that in the opinion of the
Minister may cause prejudice or injury to the Board.
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2

(1) The procedure for convening meetings of the Board and
the conduct of business at those meetings shall, subject to this
Act, be as determined by the Board.

5 (2) A quorum for a meeting of the Board is 4 members.

(3) The first meeting of the Board shall be convened by the
chairperson.

Chairperson

4. At a meeting of the Board -

10 (a) the chairperson, or in his or her absence the deputy
chairperson, shall preside; or

(b) in the absence of both of those members, a member
elected by the members present shall preside.

Delegation by KI'll,,,,, ...1f1I

15 5. (1) The Board may, by resolution, delegate any function
specified in the resolution, other than this power of delegation, to
a member or any committee consisting of 2 or more members.

(2) The performance of a function by a delegate under this
clause is deemed to be the performance of the function by the

20 Board.

6. (1) A decision of the majority of members at a meeting of
the Board at which a quorum is present is the decision of the
Board.
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(2) If the votes of members present at a meeting and voting
are equally divided the presiding member shall have a casting
vote in addition to a deliberative vote.

5 ill The Board shall cause accurate minutes of its
meetings to be recorded and preserved.

(2) The minutes shall in addition to any other matters
properly contained in the minutes record any minority or
dissenting view expressed by a member if the member so

10 requests. 15

2

SCHEDULE 3 (Section 4(2»16

15

16

Amendments to be made to the Agreement prior to ratification,
implementation and taking effect.

Clause 1 defmition of Stage 2

15 The definition is amended by adding at the end thereof the
following:

"and under the direction and control of the Board."

This is necessary for Clause 13(2) to have effect.

Follows from Clause 4(qv).
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