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SUMMARY CF ~Mims 

As a result of the Committee's review of the present arrangements 
relating to the accountability of government agencies in Western 
Australia, the Committee recommends: 

1 • that more attention should be paid to the question of 
sectional representation on government agencies' boards and 
the constitutional arrangements that should accompany such 
representation (para 7 .6); 

2. that all government agencies should give more attention to 
developing and implementing mechanisms of direct public 
accountability such as open days, public exhibitions and 
meetings, and the publication of management plans (paragraph 
7.12); 

3. that a high priority should attach to the development of a 
more extensive committee system by the Parliament (para 
8.16); 

4. that Parliament should be provided with sufficient 
information to enable it to consider whether the purported 
advantages of establishing a new agency can be justified in 
terms of cost and disruption to existing administrative 
arrangements (para 9. 7) ; 

5. that Parlia.ment should use the opportunity presented by the 
introduction of legislation to establish a new agency to 
question the rationale and purpose for government 
participation in the particular area, and to promote, where 
appropriate, the greater use of uniform legislative 
provisions ( para 9 .10) ; 

6 • that in the absence of demand for an agency's services, the 
agency should be abolished rather than have its activities 
extended into new fields, unless such extension is 
specifically approved by the Parliament (para 10.2); 

7. that the Government should issue policy guidelines for each 
related group of agencies (para 10 .11); 

8. that each agency should publish short-term performance 
targets (one to five years) in its corporate plan and annual 
report (para 10.16); 

9. that each agency should develop performance indicators 
designed to demonstrate the extent to which its objectives 
have been achieved (para 10 .18); 

10. that all government agencies should be established by 
legislation rather than by regulations or Orders in Council 
(para 10.23); 
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11. that members of agency boards should be subject to 
obligations similar to those imposed by sub- section 14(1) of 
the Public Service Act, and sections 228 and 229 of the 
Companies Code (para 10.28); 

12 • that communication between an agency and its minister should 
be conducted through the agency's Chairman and not through 
board members appointed from within the Public Service (para 
10.50); 

13. that agency board members should possess, collectively, a 
blend of skills and qualifications of relevance to the agency 
(para 10.55); 

14. that agency board members' appointments be staggered so that 
greater continuity is achieved, and that provisions for the 
dismissal of board members from office should be extended 
(para 10.58); 

15. that the power to employ and to dismiss an agency's chief 
executive should lie with the agency board and not the 
minister (para 10. 70) ; 

16. that, where appropriate, agencies should establish procedural 
manuals for the guidance of staff, copies of which should be 
made available for public scrutiny (para 10. 76); 

1 7. that all ,quasi-judicial agencies should be 
comprehensive, and substantially uniform, 
arrangements (para 10. 77); 

subject to 
procedural 

18. that the Government should promulgate a policy in relation to 
the availability of appeals from administrative decisions by 
agencies (para 10. 82); 

19. that the Government should consider enacting legislation 
dealing with appeals from administrative decisions by 
agencies (para 10. 82) ; 

20. that enabling legislation for new agencies should make 
specific provision for: 

a) the agency's objectives; 
b) the duties of board members; 
c) ministerial directives; 
d) ministerial access to information and assistance; 
e) the Auditor General's powers in relation to the 

f) 
g) 
h) 

i ) 
j ) 

agency; 
rights of appeal 
delegation of the 
the terms and 
agency's board; 

from administrative decision; 
agency's powers; 
conditions of appointments 

the sources of the agency's funds; 
banking rights and obligations; 

to the 
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k) the investment of the agency's funds; 
1) the availability of funds and any repayment 

obligations; 
m) the treatment of profits; 
n) the liability for taxes and government charges; 
o) the rights attaching to agency staff; 
p) the ministerial approval of estimates; 
q) the ministerial approval of high value contracts; 
r) the procedure for board meetings; and 
s) the periodic review of the agency's functions (para 

10.83); 

21 • that ministers should be required by an agency's enabling 
legislation to consult with the agency before issuing any 
directives to the agency (para 11. 6) ; 

22. that ministerial directives should be binding (para 11.7) 

2 3. that any binding directions from a minister should be given 
in writing. detailed in the agency's annual report and tabled 
in Parliament within seven sitting days unless the 
publication of the direction would clearly damage the 
interests of the agency or members of the public (para 
11.8); 

24. that the Government should compensate an agency for any costs 
which have been directly incurred as a result of the agency 
complying .with a ministerial directive (para 11.11); 

25. that each agency's capital and operating budgets should be 
approved by its minister and. where they do not form part of 
the budget papers, tabled in both Houses of Parliament (para 
11.23); 

2 6. that an agency's corporate plan should include: 

a) an analysis of the agency's present position and recent 
performance, the environment in which it is operating 
and of the future environment it expects to face; 

b) a statement of the agency's corporate objectives, both 
general and specific, and information on particular 
obligations imposed on it by, for example, legislation, 
ministerial directives or other government 
instruction; 

c) details of the corporate s trategies for achieving the 
agency's objectives and details of the particular 
policies to be used in implementing those strategies; 
and 

d) details of the financial commitments required to 
implement those s trategies (para 11.25); 
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2 7. that an agency's corporate plan should be approved by its 
minister and tabled in Parliament (para 11.26); 

28. that each minister should be 
promote policy development 
undertake monitoring of, 
portfolio (para 12.6); 

provided with adequate staff to 
and co-ordination among, and 
the agencies within his/her 

29. that the opportunity presented by the need to make 
appointments to agency boards should be used to review the 
composition of the board and to evaluate the performance of 
any member(s) who may be seeking re-appointment (para 12 .9); 

30. that continued use be made of outside inquiries into agency 
management and performance and the services of the Public 
Service Board should be made more readily available to 
ministers who wish to consult about the organisation of the 
agencies within their portfolio (para 12 .11); 

31. that ministers should be made responsible for undertaking a 
periodic review of the mandate and performance of each agency 
within their portfolio (para 12.13); 

32. that all legislation establishing agencies or substantially 
altering their form should be referred by the Legislative 
Council to the Standing Committee on Government Agencies for 
inquiry and report (para 12 .19); 

33. that the Government make a commitment to respond to the 
recommendations made by all Parliamentary Committees within a 
reasonable time frame (para 12.22); 

34. that the current procedure for Parliamentary scrutiny of 
estimates of expenditure by government agencies be extended 
to overcome the defects which presently exist (para 12.23); 

35. that all government agencies, except those acting in a quasi
judicial capacity, should be subject to the jurisdiction of 
the Parliamentary Commissioner for Administrative 
Investigations (the Ombudsman) (para 12 .26); 

36. that the Workers' Compensation Board and any Supplementary 
Board, the Coal Mine Workers' Pensions Tribunal and the 
Government Employees Promotion Appeal Board, as quasi
judicial agencies, should be removed from the jurisdiction of 
the Parliamentary Commissioner for Administrative 
Investigations (para 12.26); and 

37. that the Government's attention be directed to the 
establishment of a universal right of appeal against agency 
decisions, the implementation of uniform appeal procedures, 
the introduction of a uniform right of appeal to the Supreme 
Court on questions of law, and the requirement that appellate 
bodies must account for their decisions (para 12 .30). 
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CHAPrER 1: INI'OODUCTION 

1.1 Concern about non-departmental, public bodies, in this Report 
termed government agencies, (often misleadingly referred to as 
QUANGOS) has become something of a world-wide phenomenon as both their 
extent and their importance within particular jurisdictions have come 
to be recognised. This concern has centred on the issue of 
accountability and the degree to which these organisations are 
perceived to be free from many of the traditional checks and balances 
that normally circumscribe the role of nonelected administrators in a 
democratic society. In this Report the Committee addresses the issue 
of accountability of government agencies in Western Australia. It 
seeks to demonstrate the inadequacies of the existing accountability 
arrangements and to show what, in its opinion, must be done if these 
agencies are to be subjected to a framework of accountability 
appropriate to the society in which they operate. The Report 
highlights the issues that will have to be addressed if accountability 
is to be improved and indicates the particular areas in which it 
believes that significant reforms have been long overdue. 

1.2 It is the Committee's view that many government agencies 
operate largely free from any significant form of public scrutiny. 
Little is known about what they do, or how or why they do it, whether 
they do it economically, efficiently or effectively or indeed whether, 
in some cases, there is a need to undertake the task at all. For too 
long, in too many cases, the operations of government agencies have 
been shrouded in ~ degree of mystery. Secrecy and an absence of 
information have been the hallmarks of agency operations and neither 
the Parliament nor the public has been afforded much of an opportunity 
to assess their organisational performance. 

1.3 Until the Committee presented its Second Report in 
July 1983 ( Second Edition May 1985) no public information on the size 
and scope of the agency sector existed. More importantly the data on 
which an evaluation of an individual agency's performance might be 
made has not generally been available. It is difficult not only to 
obtain significant operational information but also to discover the 
goals or objectives against which an agency's performance might be 
assessed. The relevant enabling statutes usually deal only with 
functions. Annual reports, as the Committee's Third and Fifth Reports 
(December 1983 and March 1985) demonstrated, are often woefully 
inadequate, especially in relation to performance measurement matters. 
Policy manuals or detailed corporate plans are either non-existent or 
else restricted documents. To compound matters, the estimates of 
expenditure make no reference to individual programmes and hence from 
the available documentation the observer can often discern little more 
than the quantums of money that were expended in undertaking the 
general functions of the agency. 
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1.4 Under these circumstances the main loser, the Committee 
believes, is public accountability. In accounting for stewardship the 
board of an agency should not only have to show what it has done (for 
example, provided services, constructed buildings, issued licences) 
and to justify the way in which it did it (for example, by calling for 
public tenders, by allowing time for appeals, by using designated 
heads of power) but also to detail why it was done (that is, to what 
end or purpose it was directed and why this particular action rather 
than another), and to indicate the degree to which the actions have 
contributed to the realisation of an agency's goals. Above all else, 
public accountability rests upon the need to explain. Without 
explanation there is unlikely to be understanding and if the public 
and Parliament are not in a position to understand then in no sense of 
the term can an agency be discharging its responsibility to account. 
Much of this Report is thus concerned with the specific means through 
which an understanding of an agency's arrangement, behaviour and 
performance can lead to an appropriate level of agency 
accountability. 

1. 5 However, before these issues are considered in any detail, the 
Committee wishes to make a number of observations about the use of the 
government agency form. Although in the exported Westminster model of 
government the ministerial department has generally been the norm, 
much use has been made in Western Australia, as in most similar 
jurisdictions, of government agencies as an alternative form of 
administration. With the exception of the period of the Scadden 
Government (1911-1916) when numerous and often controversial 
government commercial enterprises were set up, the use of the agency 
type of organisation has generally enjoyed bipartisan support. There 
have been disputes over particular details (for example, the form of 
the revised Government Railways Commission after the Second World War) 
but on the whole governments of all parties have contributed to the 
steady expansion in the size and importance of the agency sector. 

1.6 This fact is not without importance in considering the 
measures that might be taken to increase accountability. The agency 
sector has expanded not by default but as a consequence of deliberate 
action which recognises the particular advantages of the 
organisational form. Any endeavour to contain the agency sector (by 
means of greater emphasis on the accountabililty of agencies or 
efforts to reduce the number in operation) must recognise and take 
account of the significant political and organisational factors that 
have brought it to its present size. 
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1. 7 The first of these is the opportunity that an appointed board 
provides for a government to give representatives of particular groups 
or organisations a formal executive or advisory role in the conduct of 
government. A certain symbiosis is the result: the groups involved 
increase their status (especially over rival groups not so chosen) and 
enjoy a guaranteed access to the decision-making machinery. For its 
part the government not only receives advice and information (which it 
might not otherwise have been able to obtain) but it is also able to 
point to the fact that it has taken ad vice and can, in some cases, 
actually associate important groups with specific decisions as a way 
of generating support. 

1.8 More generally, and equally importantly in a complex society 
where there is a substantial overlap between the public and private 
sectors, the agency board is an important interface; a locus for 
bargaining and general communications in the policy area covered by 
the agency's specific remit. The complexity of modern society means 
that successful policy implementation frequently depends upon a 
considerable number of accommodations being made. Bringing together 
the interested parties in an advisory, executive, regulatory or 
deciding capacity on the board of an agency provides an opportunity to 
generate a measure of support before any decisions are made or 
policies are introduced. Patronage may be given to particular groups 
or to individuals whom the government chooses to reward. This permits 
the appointment not only of persons with a high degree of political 
commitment or record of past services but also of people with 
expertise not avail~ble in the public sector or of individuals who do 
not care to work full-time for the government but are prepared to 
serve on a part-time basis. In this way the traditional barriers 
between the public and private sectors are to an extent broken down 
and the government enjoys the services of outsiders often at much less 
than market cost. 

1.9 Thirdly, agencies permit governments to extend the range of 
executive activity, yet distance themselves from the immediate 
undertaking. Separation might be sought for a number of reasons 
ranging from a wish to avoid the political odium of any unpopular 
decisions through the genuine desire to see a policy carried out free 
from immediate political interference, to the sponsorship of an 
activity (for example, administrative appeals) where any form of 
political involvement would be considered inappropriate. Agencies 
may, for example, be given corporate status and, freed from any direct 
relationship with the Crown, in this way assume a degree of autonomy 
not normally associated with the traditional departmental 
organisation. 



6 

1 .10 These factors ( not all of which may be applicable in any one 
particular case) go some way towards explaining the magnitude of the 
accountability problem presented by government agencies. Not only 
because of their deviation from the organisational norms of the 
ministerial department do the agencies present a significant 
challenge to the traditional accountability arrangements, but perhaps 
more importantly the political utility of the form provides an 
indication of both the source and the strength of the likely 
resistence to any substantial change. Agencies present a challenge 
both in relation to the particular mechanisms by which accountability 
might be achieved and in the sense that whatever the result of any 
inquiry into an agency's efficiency, economy or effectiveness, 
political expediency will nevertheless be an important arbiter of its 
future. 

1.11 Under such circumstances, where the widespread culling of 
government agencies is an unlikely event, it is important that 
attention should be focussed on the containment of the agency sector 
and measures designed to ensure a proper level of accountability. 
Greater consideration must be given not only to the agencies' 
operating arrangements but also to the decisions to create agencies in 
the first place and to the procedures designed to demonstrate that 
their continued operation is warranted. However, while information on 
an agency's performance will be crucial to such an activity it will 
never, itself, be the complete answer. 

1.12 The Committee believes that while much attention must be paid 
to the performance of individual agencies it is also crucial that 
governments give more consideration to their overall priorities and to 
the relative importance that they place on the agencies in operation. 
In a system which places 15 Cabinet Ministers at the head of the 
executive, the continued and unchecked expansion of the agency sector 
can lead to the diminution of the significance of the role of the 
elected representative. The Committee wishes in no way to challenge 
the right of the government to receive external advice or to delegate 
certain executive activities, however, it does want to draw attention 
to some of the dangers of over- using these arrangements. At greatest 
risk are the capacity to exercise democratic control and the ability 
to see that a proper account of stewardship is rendered . 

1.13 In this Report the Committee gives consideration to the 
problems caused by the form, size and importance of the agency sector 
and indicates a number of particular ways in which it believes that 
these might be reduced or contained by developing a more systematic 
and comprehensive framework of accountability. In this way, the 
Report will provide a framework within which much of the Committee's 
subsequent work will be pursued. 
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CHAPI'ER 2: ACOOUNTABil.JTY - THE COMMITTEE'S APP.IDACH 

2 .1 There are almost as many definitions of accountability as there 
have been writers on the topic, yet as with all such attempts to 
reduce complex concepts to shorthand expressions, the results are 
almost invariably ambiguous or obscure. Accountability is necessarily 
a value-laden concept which, if it is to be made intelligible, must be 
considered within a particular political and cultural context. 
Understandings and expectations will vary between times and places and 
will depend not only upon the nature of the particular political 
arrangements but also on the capacity of those insisting that a proper 
account be rendered to understand. process and evaluate the available 
information. 

2 .2 It is possible that in the late-nineteenth century agency 
accountability was adequately provided by means of a minister's 
performance in Parliament. In 1985, with the huge growth in the 
number of agencies, the size of their s taffs and scope of their 
activities. this is less likely to be the case. The changed situation 
requires a substantially different approach and in this Report it is 
the Committee's intention, after exammmg the existing accountability 
arrangements and the problems posed by the particular form of the 
agencies in Western Australia, to outline and explain the kinds of 
arrangements that it believes will have to be made if a degree of 
accountability. appropriate to both the time and the place. is to be 
achieved. 

2. 3 The Committee's approach has been based on the premise that in 
a democratic society it is incumbent upon all those who have been 
placed in positions of authority to provide a public report on what 
they have done together with whatever explanation may be necessary to 
justify the actions performed. the methods used and the ends pursued. 

2 .4 A number of preliminary observations may be made about this 
approach to accountability. Firstly. there is no attempt to be 
specific about the locus of accountability. For a number of reasons, 
which will be considered further below. the Committee believes that it 
is unreasonable to expect that Parliament should be the sole forum for 
expressions of accountability. Parliament has a crucial role to play. 
and on some issues it must always be the final arbiter, but it is the 
Committee's view that because of the complexities of the issues 
involved. a satisfactory level of accountability will require the 
involvement of a number of separate groups and individuals. Parliament 
has neither the time nor the resources to monitor and evaluate all 
aspects of a comprehensive accountability scheme, but it is in a 
unique position to see that all the necessary arrangements are made 
and that they are properly adhered to . 
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2 .5 A second point is that accountability is not solely concerned 
with questions of finance. The Committee does not accept the argument 
that only those agencies in receipt of parliamentary appropriations 
should be subjected to a rigorous form of accountability. Such a view 
demonstrates not only an unnecessarily narrow conception of 
accountability but also an extremely limited understanding of the role 
of government agencies operating outside the Consolidated Revenue Fund 
arrangements. The Committee believes that accountability involves 
very much more than merely demonstrating how duly-appropriated funds 
were employed, and further there is no reason to make exceptions just 
becauses an agency enjoys its own revenue base. Such a base might 
permit the agency some greater freedom of action, but it does not 
reduce its obligations to account for performance: indeed it might be 
argued that financial autonomy increases rather than reduces such an 
obligation. But whatever the revenue source, the fact remains that 
government agencies have been set up by successive administrations to 
achieve certain public policy objectives and that, because of this, 
their obligation to explain and account for their performance is quite 
clear. If agencies have no public policy role then there can be 
little justification in them either receiving public funds or 
maintaining their status as statutory bodies. 

2 .6 The third point is the emphasis the Committee places on 
explanation in relation to accountability. It is not enough merely to 
detail what was done and when it occurred. Accountability also 
requires an explanation of why action was taken or resources committed 
and an explanation~ if appropriate, of why the expected results were 
not achieved. In providing an explanation, the agency must put the 
Parliament, and others in valved in the accountability process, in a 
position not only to understand but also to evaluate an agency's 
behaviour and achievements. This view presupposes that an agency's 
objectives will be well known and understood (which is certainly not 
the case at the moment) and that there should be a substantial 
improvement in the quality and quantity of information available. 

2. 7 The final point relates to the fact that emphasis is placed 
not only on post facto explanations but also on what may be termed 
'process' accountability. This is not to imply that the pursuit of 
accountability should include parliamentary involvement in the day-to
day management of an agency but it is to suggest that some 
considerable attention must be given to the standards of an agency's 
behaviour, especially in its relations with members of the public. The 
accountability arrange men ts must be such that agencies recognise that 
it does matter how they deal with both their own staffs and people 
outside the organisation. Agencies are under an obligation both to 
act within the law and, because of their privileged status as part of 
the executive, to exhibit some sensitivity in undertaking their day
to-day activities. In many cases citizens enjoy much less 



9 

protection in their relations with a government agency than with a 
private firm: powers of entry, search, inspection and subpoena have 
been liberally bestowed by statute and in many cases a monopolistic 
situation obtains. Under these conditions, the Committee believes, 
justification of the manner in which an agency behaves and has 
behaved should be an integral part of the accountability 
arrangements. 

2 .8 Together, these four points about accountability - that it 
should not be confined to the Parliament alone; that it should involve 
much more than financial considerations; that there should be much 
greater stress on explanation: and that it should involve process as 
well as post facto considerations - form the initial thrust of the 
Committee's approach to the topic. It is the Committee's intention to 
build on these criteria to construct, in Part 4 of this Report, a 
framework of accountability that it believes is both practical and 
necessary if proper scrutiny of government agencies is to be achieved. 
It is the Committee's view that, at the present time, the 
accountability arrangements are generally inadequate and that in some 
important respects they are quite lamentable. Thus as a prelude to 
consideration of the changes that need to be introduced reference will 
be made first to the particular problems that the government agency 
form presents for accountability and secondly to the specific 
shortcomings of the present accountability arrangements. 
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CHAPIBR 3: OOVERNMENI' AGENCifS IN WFBTERN AUSTRALIA 

3 .1 In Western Australia, as in many other jurisdictions, the 
administrative arm of the executive comprises a complex mix of 
different kinds of organisations which display little uniformity 
either in the source of their authority or in their personnel and 
financial arrangements. Organisations may be set up by statute, by 
regulation, by Order in Council, by Cabinet decision or on the 
initiative of an individual minister. The result is a bewildering 
array of departments, commissions, boards, councils, committees, 
tribunals, trusts, trustees, authorities, institutes and corporations 
that is almost impossible for the uninitiated outsider to comprehend. 
Until the publication of the Committee's Second Report (July 1983: 
Second Edition May 1985) there was no comprehensive public guide to 
the organisations in operation and there is still no Government 
Directory or equivalent document to provide details of services 
available. All in all there has to date been little evidence from 
within the government of any substantial appreciation either of the 
need for information on the operation of its agencies or of the 
difficulties that its absence engenders. 

3 .2 The absence of such information presents particular problems 
for the development of a systematic and comprehensive approach to 
accountability. It has already been argued that the accountability 
framework must be appropriate for the agencies involved, and if this 
is to be achieved , it is important that the characteristics of the 
different kinds of agencies be widely understood. 

3 .3 The first issue to be addressed is the basic difference 
between government agencies and the other forms of public 
organisations, the most important of which is undoubtedly the 
traditional ministerial department. Although not always easily drawn, 
the distinctions are, in the Committee's opinion, quite significant in 
so far as most of the existing accountability arrangements have been 
developed with ministerial departments in mind. The use of the agency 
form thus presents a number of accountability problems which have not 
yet been satisfactorily resolved. 

3 .4 The three major characteristics that give the wide variety of 
organisations their shared identity under the generic title 
'government agencies' and contrasts them with the traditional 
departments are: 

Ci) a basis in statute or subordinate legislation; 

(ii) a limited-tenure board, council, commission 
collegiate- type arrangement rather than 
permanent, career officer at their head; and 

or other 
a single 
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(iii) specific functions or powers vested by statute or 
regulations in the board rather than the minister. 

In listing these particular attributes however it should also be 
noted that there are some exceptions, especially in relation to the 
composition of the agency boards which are sometimes constituted by a 
single person. Nevertheless in general terms the arrangements can be 
contrasted with those of the traditional departments which are not 
normally set up by statute (although there are some exceptions such as 
the Department of Conservation and Land Management), which have a 
single, · career public servant at their head directly responsible to a 
minister for the general management of the department, and which 
normally exercise powers vested in a minister of the Crown rather 
than the department itself. 

3 .5 The Committee is mindful both of the fact that the number of 
exceptions means that it is not possible to formulate definitive rules 
of differentiation between the two kinds of organisations and that the 
boundaries are much less distinct than those applying in many other 
comparable jurisdictions. Hence the determination of whether an 
organisation falls within one group or the other will be to a certain 
extent subjective. This seems inevitable in view of the lack of 
uniformity that exists and it is a subject that the Committee intends 
to examine further. However, for the moment it must be treated as 
part of a wider information problem, pertinent to the issue of 
accountability, caused by the complexity and diversity of arrangements 
made to establish a,dministrative organisations in Western Australia. 

3 .6 In its Standing Orders the Committee has been given 
jurisdiction over: 

" ••• statutory corporations, primary produce boards, regulatory 
and quasi-judicial bodies, trustees of government agencies, 
advisory committees and local and regional bodies (excluding 
municipal authorities) that are the subject of legislation of the 
Western Australian Parliament, with the exception of those 
agencies listed in the Schedule to these Orders" 

The Schedule comprises, by and large, traditional ministerial 
departments and offices set up within those departments. Placing a 
fairly wide construction on the term 'legislation' to include 
subordinate legislation as well as statutes, the Committee found a 
total of approximately 603 government agencies for which legislative 
provision existed at the time of the publication of the Second Edition 
of its Second Report (May 1985). 
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3.7 For purposes of analysis, but also to emphasise the Committee's 
view that the same accountability arrangements will not be appropriate 
for every kind of organisation, the agencies have been divided on the 
basis of their major kind of work or mode of operation into the eight 
groups detailed below: 

Group 1 
Group 2 
Group 3 
Group 4 
Group 5 
Group 6 
Group 7 
Group 8 

Business, Commercial and Trading Authorities 
Marketing Authorities 
Executive Authorities 
Educational, Cultural and Research Authorities 
Regulatory Authorities 
Quasi- Judicial Authorities 
Trustees 
Advisory Committees 

A full list of the agencies to make up each of these groups, together 
with details of their legislative prov1s1ons and a description of 
their functions, can be found in the Standing Committee's Second 
Report,' Government Agencies in Wes tern Australia' Second Edition ( May 
1985). 

3 .8 The important point here is to consider the particular 
problems for accountability presented by the different characteristics 
and functions of the agencies within the eight groups. The Committee 
is conscious of the fact that the pursuit of accountability might, 
under certain circumstances prove to be dysfunctional: that the 
costs, seen perhaps, in terms of disruption to every day management and 
the use of resources in providing unnecessary data could outweigh the 
benefits that might accrue from improved control systems. 
Consequently, the Committee is strongly of the view, not only that the 
form of the accountability arrangements must be appropriate for the 
kind of organisation involved, but also that it must show some 
sensitivity towards the particular activities in which the agency is 
engaged. Some indication of the kinds of factors that should be 
considered is given in the next few paragraphs. 

3 .9 In terms of accountability the major problem presented by the 
agencies listed in Group 1 is the maintenance of the delicate balance 
between sufficient independence to enable efficient operation in a 
commercial manner and a desirable level of public scrutiny over 
organisations which, in many cases, have a monopoly over the supply of 
particular goods and services. There is a danger that increased 
parliamentary demands for information will res ult in greater 
ministerial involvement in agency management and a derogation of the 
operating autonomy which justified the organisation's separate status 
in the first place. On the other hand, in relation to matters such as 
the setting of fees and charges and authorisation of 'uneconomical' 
services, the Parliament needs to be able to identify who was 
responsible for particular decisions so that it might know who should 
properly be called to account. 
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Losses incurred by an organisation might result from political 
decisions and it is important that these be recognised. But at the 
same time it is also important that an organisation's inefficiencies 
should not be concealed behind spurious claims of undue political 
interference. Operation in a largely commercial manner should 
facilitate the employment of some of the techniques developed within 
the private sector to measure performance and efficiency and hence put 
the agencies in a position to document and thus account more fully for 
their activities. However, while such attempts at measurement are 
particularly relevant in monopoly situations where the 
consumer/customer has no other obvious means of judging the fairness 
of the price of the goods or services he or she is rece1vmg, 
recognition must also be given to the social and moral obligations 
upon government which may in turn be reflected in agency performance. 
The maintenance of a proper balance between those factors is not 
something that can easily be reduced to a single equation. 
Nevertheless, the Committee believes that a number of significant 
advances can be made, not least of which would be a much more 
substantial contribution to the public debate, by the agencies 
involved, on the issues facing them and affecting their performance. 
These matters are taken up in more detail in Part 4 of this Report. 

3.10 The second group of agencies, the marketing authorities, 
present a number of different problems for accountability. All are 
self-financing but they have different capacities to acquire 
(compulsorily) the produce in which they deal. The existence of a 
monopoly means in many cases that the customer has to buy products 
through a board a~ prices fixed by the board while the producer, in 
most cases, has no option but to sell to the marketing authority not 
only at prices set by the authorities but also in quantities 
determined by it. Furthermore, in some instances, the agency is also 
empowered to determine growing or production quotas and to decide who 
is to be entitled to a licence to produce. In this way, the Committee 
believes, the agencies are under a particular obligation to account 
for both their performance and their methods (especially in relation 
to decision- making on quotas, licences and prices) to producers and 
consumers alike, as well as a more general obligation to justify their 
administration of statewide distribution schemes. There is likely to 
be conflict in relation to the pursuit of objectives that are to some 
extent mutually inconsistent and an important part of the 
accountability arrangements will be the provision of an explanation of 
how these conflicts have been resolved. 



15 

3 .11 The executive authorities which form Group 3 tend to be 
rather more reliant than the agencies in the previous two groups on 
direct government funding. In general they are involved in areas 
where self-financing is not possible and where measurement of 
performance is often more problematical. On the whole they do not 
have much direct contact with the public though quite a number service 
or deal with fairly specific clienteles. Many agencies have close 
relationships with particular departments, often enjoying the use of 
common facilities, and in a substantial number of cases the 
departments have representatives on the agencies' boards. In such 
circumstances there must be some doubt as to whether the 
responsibility of the officers serving on the boards lies to the 
particular agency or the parent department. In terms of 
accountability, the central difficulties lie with performance 
measurement and the resolution of the relative responsibilities of the 
minister, the department and the agency. 

3.12 In most cases the agencies in Group 4 are in a similar 
financial position to those just discussed, with little or no direct 
income of their own and hence a high dependence on public funding. The 
organisations have been put in a separate group because of the issues 
that their traditional claims to independence present for the pursuit 
of accountability. Independence from direct political involvement has 
been seen as a necessary prerequisite for the conduct of complex 
research programmes, for the making of decisions with a high 
subjective content (e.g. a choice between two different paintings) and 
for the administration of tertiary institutions whose course contents 
might be critical of particular government programmes or policies. 
Nevertheless with the high levels of funding involved in these areas 
there is a clear responsibility to account for performance and 
behaviour: the challenge lies in achieving this without unduly 
interfering with the non-political character of the agencies' 
activities. 

3.13 The fifth group consists of agencies which have been given 
authority to exercise control over entry to and often practice in, a 
particular form of employment. Many of the agencies, particularly 
those associated with the professions, which are usually self
financing, enjoy a great deal of power in relation to registration (a 
necessary prerequisite for practice), disciplinary matters and the 
hearing of complaints. Fines may be imposed or an offender suspended 
or barred from practice. Those agencies which are more closely 
related to particular departments and in receipt of parliamentary 
appropriations generally enjoy less autonomy in such matters but 
nevertheless present the same overall problems for the issue of 
accountability. As well as a general responsibililty for the 
regulation of the employment area the agencies also have a particular 
responsibility both to those who are regulated and to their clients, 
customers or patients, to account for the way in which decisions are 
made, disputes handled and complaints dealt with. In other 
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words, it is essential from the point of view of accountability, that 
the agencies maintain the confidence of all parties and are not 
identified with one particular interest. 

3.14 The organisations within the sixth classification vary from 
those that meet frequently and enjoy the assistance of support staff 
to those whose members are appointed only when a specific appeal or 
issue is to be considered. However, the agencies share the function of 
meeting to make an independent decision, usually but not always, in an 
appeal situation. In this way the emphasis in terms of accountability 
must be on the fairness of the procedures followed, the quality of the 
decisions made and the explanations given of them . 

3.15 The trustees which constitute the seventh group can be treated, 
from an accountability point of view, in the same way as the executive 
agencies in group three. They have been given a separate category 
because of the narrowness of their functions and the fact that their 
funds can usually only be expended on particular and well-defined 
purposes. 

3.16 The final group, the advisory committees, generally present 
the least problems in relation to accountability in so far as they 
have no executive functions and are not generally involved in the 
expenditure of public funds. Nevertheless, their recommendations and 
advice can have important ramifications and they are thus under an 
obligation to account for the quality of their work and advice. 

3.17 The need to recognise and make due allowances for these 
differences in the agencies' functions and methods of operation is, in 
the Committee's opinion, quite crucial to the successful establishment 
of an appropriate frameworkof accountability. In the chapters that 
follow an examination will first be made of the existing 
accountability arrangements, which make few allowances for the variety 
of public organisations in operation before, in Parts 3 and 4, 
consideration is given to the way in which a more appropriate 
framework of accountability might be constructed. 
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P.ARr 2 

The Present Accountability Arrangements 
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CHAPTER 4: MINISI'ERJAL RESPONSIBllJTY AND ACCOUNTABILITY 

4 .1 The present accountability arrangements will be considered 
under four main heads: the provisions associated with the convention 
of ministerial responsibility; the formal financial procedures; the 
administrative law prov1s1ons dealing with the responsibilities of 
agency board members, procedural considerations and the facilities for 
hearing appeals and investigating alleged incidents of 
maladministration; and a residual category dealing with other forms 
of accountability. It is proposed in this and the following three 
chapters to examine these arrangements with a view to assessing their 
adequacy in securing an appropriate level of accountability from the 
State's government agencies. 

4 .2 Although the convention of ministerial responsibility has 
been crucial to both the organisation and practice of government in 
Western Australia, it is by no means easy to state, with any degree of 
certainty or precision, what it actually involves. However, it is 
generally accepted that the convention can be 'read into' the 
constitutional arrangements in legislative passages such as: 

"There may be fifteen principal executive offices of Government 
liable to be vacated on political grounds and no more". 

and 

"The said offices shall be such fifteen offices as shall be 
designated and declared by the Governor in Council, from time to 
time ••. 111 

Except for the provision that one of these offices shall be held by a 
member of the Legislative Council, there is no constitutional 
requirement that office holders should be parliamentarians, though 
again the expectation, and the practice, has been that they always 
are. In this way the holding of executive office is related to 
election results and more importantly from the point of view of this 
study , ministers are available in the Parliament to deal with matters 
relating to administration within their portfolios. 

4. 3 However, the absence of a strong and explicit constitutional 
base means both that the principle of ministerial responsibility is 
non-justiciable and that in terms of providing guidelines for 
behaviour, it is subject to changing interpretations. There can be 
little doubt that in the late nineteenth century ministerial 
responsibility to Parliament for the conduct of public administration 

1 Constitution Acts Amendment Act 1899-1981 ss.43(1) and (2). 
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was a wholly viable proposition: departments were small, the ministers 
probably knew most of their public servants and were in a position to 
supervise all their work while the legislature had sufficient time to 
scrutinise the government's behaviour. Under these circumstances the 
responsibility of individual ministers for the administration of their 
portfolios was fairly straightforward and taken as such by the 
legislative draftsmen. In 1985, with over 6,000 employees and a 
consolidated revenue fund expenditure alone approaching $200 million 
per minister, the situation is by no means as clear. In particular, 
expectations about the personal liability of individual ministers have 
undergone significant change. In this regard the Committee is 
inclined to agree with the following view expressed by the Royal 
Commission on Australian Government Administration 

"In recent times the vitality of some of the 
traditional concepts of ministerial responsibility has 
been called in to question, and there is little evidence 
that Minister's responsibility is now seen as requiring 
him to bear the blame for all the faults and 
shortcomings of his public service subordinates, 
regardless of his own involvement, or to tender his 
resignation in every case where fault is found. The 
evidence tends to suggest rather that while ministers 
continue to be held accountable to Parliament in the 
sense of being obliged to answer to it when Parliament 
so demands, and to indicate corrective action if that 
is called for, they themselves are not held culpable -
and in consequence . bound to resign or suffer dismissal 
- unless the action which stands condemned was theirs, 
taken on their direction, or was action with which they 
ought obviously to have been concerned 111 

4 .4 Under these circum stances there must be some doubt about the 
extent to which the convention of ministerial r es ponsibility has 
contributed to the achievement of a satisfactory degree of 
accountability. If an obligation to answer is the present extent of a 
minister's contribution to an account of stewardship then the 
Committee believes that Parliament must give serious consideration to 
other means by which accountability might be achieved. 

4 .5 It is the Committee's view that responsibili.ty for acts and 
omissions in admin istration should be taken more seriously and that 
arrangements appropriate to both the time and th circumstances must 
be developed. In particular, in the case of governm ent agencies , the 
relative responsibilities of the minister and the age ncy board s hould 

1 Royal Commission on Australian Gov rnment Administration, Report 
(Canberra AGPS, 1976) para 4.2.1 

( I 
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be made clear so that the pursuit of accountability can be properly 
directed. Ministerial responsibility to Parliament remains the 
corner-stone of the present constitutional arrangements but there are 
circumstances when, in the Committee's view, it needs strengthening by 
the adoption of other approaches to accountability . 

4.6 However, if the convention is imprecise as a behavioural 
prescription, its influence on the form of the administrative 
arrangements in Western Australia is much more obvious. Formal 
responsibility for the administration of the public statutes is 
divided among the 15 ministers; consolidated revenue fund 
appropriations are made in the names of the individual ministers and 
ministers answer questions and present annual reports to Parliament on 
behalf of the organisations within their jurisdiction. In this way 
the ministers act as a direct link between the Parliament and the 
various administrative organisations of the executive in an 
arrangement which also emphasises the separation of political and 
administrative functions. The anonymity of the career public servants 
who are expected to serve and advise successive governments is 
maintained as they do not become readily identified with particular 
lines of policy. The ministers act on behalf of the Crown and their 
officials are treated as Crown Servants with no political persona in 
their own right. The Public Service Act 1978 refers specifically to 
ministers 'for the time being administering the Department' and makes 
the permanent head 'responsible to the Minister for the general 
management of the Department'. In these ways, even if the extent and 
the nature of the minister's responsibilities are not clear, his / her 
identification as the focus of accountability is quite 
s trai g h tforw ard • 

4.7 It is not the Committee's intention to comment on the 
adequacy of these arrangements in so far as they apply to departmental 
organisations but it is intended to examine their relevance to the 
operation of the government agencies within the Committee's 
jurisdiction. For although, as has already been shown in Chapter 3, 
the agencies differ in a number of significant respects from the 
departments, the arrangements made for ministers to account to 
Parliament for both agencies' and departments' activities are 
fundamentally the same. This raises a number of questions about the 
appropriateness and effectiveness of the present ministerial 
responsibility arrangements. 

4.8 The fact is that the convention of ministerial responsibility 
presumes a degree of ministerial control which may not always be 
available in the case of government agencies. While the Public 
Service Act 1978 and the department arrangements are designed to 
facilitate such a level of control it is doubtful whether the same can 
be said of the organisation of government agencies. It is the 
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Committee's view that if the accountability arrangements for 
government agencies are to be premised on the principle of ministerial 
responsibility then it is only proper that the extent of that 
responsibility should be related to the measure of available control. 
The failure to relate responsibility to control and to merely assume 
that the present arrangements are adequate not only raises doubts 
about the likely effectiveness of the accountability procedures but 
begs the whole question of whether the existing forms of ministerial 
control are appropriate. Hence in examining the issue of ministerial 
responsibility it is essential that some consideration should be given 
to the particular limitations on a minister's capacity to control 
government agencies and the consequences of this for accountability. 
Four main issues will be considered here: limitations on the 
minister's powers of appointment and dismissal; the minister's powers 
of direction and the extent to which agencies should take cognisance 
of questions of public interest; the minister's access to information; 
and the specific powers given to agency boards. 

4 .9 Membership of an agency board can be obtained in a number of 
ways: by appointment by the Governor on the advice of a minister; by 
appointment by a minister; by appointment by a minister from a short 
list of nominees drawn up by an outside organisation; by election; or 
by virtue of holding another designated position. In addition some 
positions require specific qualifications: usually either professional 
degrees or diplomas or else experience in a particular field. The 
important point to note. though. is that in a significant number of 
cases the minister is either restricted. or in some cases has no say 
at all. in the appointment of members to the board of an agency for 
which he or she is nominally responsible. The question that then 
arises is whether it is reasonable to expect that a minister should be 
called to account for the behaViour of an organisation over which he 
or she may well have been denied the important controlling device of 
appointment and also. in many cases, the capacity to dismiss. In 
addition it is quite possible, under the existing arrangements, that a 
new minister might find amongst the board members of the agencies 
within his or her portfolio a number of persons appointed by the 
previous government who were party members or at least people with 
known sympathies towards the views of that party. This may or may not 
bring problems of control for the minister. but the point that must be 
raised is that it represents a situation which is significantly 
different from that of the minister's relationship with public service 
departments whose officers are under an obligation to maintain a 
neutral political stance. 
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4.10 It is the Committee's view that too little attention 
has been paid to these kinds of issues (though of course they 
frequently make a splash in the media under accusations of 'jobs for 
the boys') because too little consideration has been given to the 
variety of tasks that government agencies undertake. There is a 
tendency to lump together as a single group all appointed boards, 
whether they undertake executive, advisory or adjudicatory functions, 
with little consideration either in their legislation or in the pre
vailing attitudes towards them, of the important differences that 
exist. It is the Committee's belief that there may well be areas 
where direct political patronage is quite justifiable and acceptable, 
but it is also the case that there are a number of tasks undertaken by 
government agencies, where such obvious political involvement would 
seem to be inappropriate. It is the Committee's view that until these 
differences are recognised (possibly by the use of specified 
classifications of agencies to which particular conditions might 
apply) confusion will continue to exist over the methods of making 
appointments to government agency boards and much effort will be 
wasted in claims and counter claims of undue partisanship. If 
ministerial responsibility is to be enhanced it will be necessary to 
give much greater consideration to the purpose of particular 
government agencies and the appropriateness of the relevant 
appointment and dismissal procedures. 

4.11 The second issue concerns the extent to which ministers may 
give directives to agencies and the degree to which individual boards 
should be bound by, considerations of the general public interest. The 
relationship between a minister and an agency is substantially 
different from that between a minister and a department. Compliance 
in the relationship between a public servant and the Crown, and more 
importantly the minister responsible for the exercise of particular 
powers vested in the Crown, is achieved, inter alia, through the 
master-servant nature of their contractual agreement in which the 
Crown has substantial prerogative powers over such matters as 
transfers, discipline and dismissal. In respect of the relationship 
between a minister and an agency board the matter is by no means so 
straightforward. In a strict legal sense it will depend upon the 
provisions of the relevant statute and instrument of appointment but 
in a more political sense it will be affected by such factors as the 
characters of the individuals involved, the strength of the interests 
represented (where appropriate) by the board member, the need to win 
the support of particular pressure groups, the need to attract 
ministerial support for budgetary allocations and a whole range of 
other factors which will generally not be known outside the immediate 
ambit of the agency and the minister's office. However, in many cases 
the minister has also been given specific powers of direction. 
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4.12 In Western Australia the statutes pertaining to 
government agencies contain a wide range of provisions in this regard. 
Nevertheless, there has been a strong indication in recent 
legislation that attempts are being made to reduce the uncertainties 
that exist by making explicit reference to the nature and extent of 
the minister's powers and the circumstances under which they might be 
exercised. For example Section 9(2) of the Water Authority Act 1984 
states that: 

"(2) the Minister, either generally or in relation to 
a specific matter, may give directions in writing 
to the Authority -

(a) requiring the Authority or a committee 
of the Authority to undertake, or to 
abstain or cease from undertaking, under 
this Act or any relevant Act any function 
or particular operation specified in the 
direction; 

(b) as to policy and the implementation of 
policy; 

(c) as to the furnishing of reports, 
documents, papers and information to the 
Minister; 

(d) setting forth req uirem en ts for 
Ministerial approval in relation to 
aspects of the operations of the 
Authority specified in the directions; 

(e) as to the operations of the Authority or 
the proceedings of the Board or 
committees of the Authority; or 

( f) otherwise to the exercise of the powers 
of the Authority or the discharge of its 
duties, 

and the Board shall cause effect to be given to any 
such direction." 

In addition, the Act provides that ministerial directions having a 
continuing affect shall be recorded in writing by the Authority and 
that whenever a new minister assumes responsibility for the Act he or 
she will be provided, within 28 days, with a full record of all 
ministerial directions in force and that unless, again within 28 days, 
the new minister confirms in writing the continuance of these 
directions, they shall be deemed to be no longer effective. 
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4.13 However, while the clarity with which those directive powers 
have been drafted represents a substantial improvement on the existing 
confused and confusing situation in which differ ent provisions apply 
in respect of almost every agency, a number of questions still remain 
to be considered. The first is the issue of whether in fact such 
powers are appropriate in all cases; the second is whether all such 
directions given should be public knowledge; and the third is whether 
in fact agencies should concern themselves with considerations of the 
'public interest' in the absence of specific ministerial directives . 
These three issues will be considered here in terms of the questions 
they raise about accountability. 

4.14 It would, in the Committee's view, be singularly inappropriate 
for ministers to enjoy these powers of direction in respect of all 
aspects of the behaviour of all government agencies . The point has 
already been made that agencies undertake a wide variety of functions 
and, where these involve matters of adjudication or choosing between 
the claims of competing individuals, it would not, in the Committee's 
opinion, be reasonable for a minister to issue a specific direction . 
Indeed, it has been held that ministerial involvement in decisions of 
this kind renders them null and void. 1 However, it might be quite 
appropriate for ministers to issue general policy dir ectives . The 
problem with the existing arrangements is that the situation is 
uncertain. Can the minister issue directives? Have individual 
ministers done so? Under what circumstances? The answers are by no 
means clear due to the ad hoc nature of the legislative provisions, 
and the uncertainty presents a number of problems in the pursuit of 
accountability. 

4.15 The second question stemming from the issue of ministerial 
directives concerns the extent to which they should be made public 
knowledge. Under the existing arrangements contact between ministers 
and agencies is largely undisclosed (although the Western Australian 
Coastal Shipping Commission is required to report specifically upon 
'the operation of the Commiss ion in relation to any service in respect 
of which a directive by the Governor under section eighteen of this 
Act was in force during the year and the financial statement shall 
show separately the financial results of those operations•) 2 and it is 
not possible to tell, for example, the extent to which an agency's 
policy decisions or financial performance have been affected by 
ministerial directives. If it is not possible to identify who is 
responsible for a particular policy. action or decision, then the 
pursuit of accountability will be rendered all the more 
difficult. 

1 . Bosnjak's Bus Service P /L v Commissioner for Motor Transport 
(1970) 92 W. N. (NSW) 1003 at 1016 - 1017 

2. Western Australian Coastal Shipping Commission Act 1965, 
S34(2). 
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4.16 For example, a minister may intervene in the running of a 
transport agency and direct that it undertake the provision of a 
particular service which cannot be justified on strictly commercial 
grounds. In consequence, the agency, instead of perhaps breaking-even 
financially, starts to run at a loss. If the minister's directive is 
not publicly known, the failure of the agency to maintain its previous 
financial record is likely to attract criticism which, under the 
circumstances, will probably be misdirected. The cause of the loss 
may well not be the agency's inefficiency, but the direction that it 
undertake an uneconomical service. It is not possible to provide a 
full account of its performance without reference to the minister's 
actions and the consequences that flowed from it. 

4 .17 A third issue relating to ministerial directives is whether, 
in cases where ministerial direction leads to economic costs, central 
government should reimburse the particular agency for the expenditure 
incurred and whether, in fact, government agencies should themselves 
take social considerations into account, in the absence of any 
political direction, when their policies are being developed. Such 
matters have received widespread attention around the world but very 
little is known about these problems in Western Australia. 

4.18 Details are provided under Division 18 of the Estimates of 
'Subsidies and Concessions' totalling almost $16 million in 1983/84 
which are met from the vote of the Premier and Treasurer. 
Approximately two t,hirds of this amount is paid to government agencies 
in respect of such matters as pensioner concessions with the 
Metropolitan Water Authority, the Metropolitan Transport Trust and 
Westrail, school children's travelling concessions and freight 
subsidies. However, it is by no means clear whether this represents 
the full extent of costs recouped by agencies for maintaining socially 
desirable but commercially unviable programmes or services. The 
significant drop (from $1.789 million in 1982/83 to $54,000 in 
1983/84) in the reimbursement for pensioner concessions paid to the 
Metropolitan Water Authority suggests that this agency at least is now 
being required to meet the costs of this social policy from its own 
funds. 

4.19 Even less is known about the degree to which agencies make 
social policy decisions (us ually of a redistributional kind) in 
implementing particular programmes. Differential charging and pricing 
arrangements, the use of profitable services to subsidise those 
running at a 'loss, the exercise of regional priorities and the 
provision of more or less frequent services or concentrations of 
facilities are just some of the ways in which agencies might be 
involved in social policy considerations. Under the existing 
arrangements little or nothing is known about the extent to which such 
decisions are made by the agency rather than by the minister with the 
result that it is by no means obvious at whose door responsibility 
should properly be laid. 

1 Western Aus tralian Coastal Shipping Commission Act 1965, S34(2). 
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4 .20 These then are the central problems associated with ministerial 
directives. In the case of a department its identification with the 
minister is sufficiently strong to obviate separate consideration, but 
with government agencies, especially at a time when there is 
considerable pressure to utilize such techniques as efficiency and 
management audits, the relative responsibilities of the minister and 
the agency assume some considerable degree of importance. It is the 
Committee's view that in the absence of information on ministerial 
involvement in the running of a particular agency (a situation which 
obtains at the present time) it will not be possible to draw any 
significant conclusions about its operating performance. 

4.21 The third problem associated with ministerial control of 
government agencies centres on the minister's right or ability to 
obtain information about an agency, its policies or endeavours. Again 
the situation is characterised by a lack of clarity caused by an 
absence of uniformity in the drafting of legislation. However, the 
tendency in recent years has been to make the minister's position in 
this matter reasonably clear. Thus section 19 of the State Energy 
Commission Act 1979 provides that: 

"(1) The Commission shall furnish the Minister with 

(a) all such reports, documents, papers, and 
information as are required pursuant to 
any Act or pursuant to any order or 
resolution of either House of Parliament; 
and , 

(b) full information on all business of the 
Commission as to which he himself requires 
to be informed, or enable answers to be made 
to all questions asked in Parliament 
concerning the Commission, or to enable the 
Minister to furnish returns required by 
Parliament. 

( 2) The Minister shall be at all times entitled to see 
all documents, papers and minutes in the possession 
or control of the Commission which he requires 
either for Parliament or for himself for the proper 
conduct of his public business, and to be supplied 
with copies thereof, and also to avail himself for 
such purposes of the services and assistance of 
any officer or servant of the Commission". 

But while this is relatively clear and specific (though it does seem 
to imply a residue of matters which might remain untouched) it is by 
no means the norm. More commonly agency legislation lacks explicit 
provisions on this matter with the result that there is confusion over 
a minister's right of access to agency information. This raises 
questions not only of whether a minister should take responsibility 
for a situation of which he or she was ignorant but also of the 
desirability of permitting ministerial access to agency information 
in all circumstances. 
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4.22 Again the issue centres on the tension between the demands 
for autonomy and control and it is the Committee's view that a 
satisfactory balance on this issue will only be achieved when the 
different kinds of agency are explicitly recognised and when 
appropriate and, where possible, standard, legislative provisions are 
included in the relevant statutes. As with the issue of ministerial 
directives, the degree to which ministers may appropriately demand 
information will vary from one type of agency to another. The 
Committee believes that if ministerial responsibility is to be a 
workable concept then ministerial access to information is one of a 
number of issues that will have to be given much greater 
consideration. If governments wish to exercise greater control over 
particular agencies then they will need to understand how they 
operate. Such understanding is unlikely to be achieved without a 
substantial and regular flow of information from the agency to the 
minister. On the other hand there may well be areas where this degree 
of control and flow of information will not be justified. The 
Committee believes that the enabling legislation must be much more 
explicit on these matters. 

4.23 Perhaps the most significant manifestation of this problem 
can be seen in relation to the management arrangements adopted by the 
particular agencies. While it is generally accepted that an agency 
board, acting through its chief executive, should assume 
responsibility for the day to day running of the organisation the 
present legislation does little to emphasise this point. Generally 
speaking the minister is identified with the managerial competence or 
otherwise of the agency if for no other reason than the absence of 
alternative accountability arrangements. 

4 .24 Whereas under the Public Service Act 1978 the Public Service 
Board is charged with the promotion and maintenance of the 'effective, 
efficient and economic management and operation of the Public Service 
of the State11 there are no similar provisions relating to government 
agencies. While the Public Service Board does attempt, within the 
limitations of its resources, to assist government agencies with their 
establishment and management problems, no single body is thus charged 
with the oversight of the complete range of governmental management 
practices. It has also been found that few statutes lay any great 
stress on the responsibility of either the board or the chief 
executive for managerial efficiency or effectiveness. The minister is 
thus left in the invidious position of having to accept responsibility 
yet being provided with few opportunities or resources to consider the 
adequacy of the arrangements for which he or she is required to 
account. This, in the Committee's view, is a major shortcoming of the 
present arrangement, especially in cases where one minister may have 
quite a number of agencies within his/ her portfolio whose relatively 
small size and technical orientation means that it is unlikely that 
they will employ many, if any, management specialists. 

1. Sl4(1) 

I I 
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4.25 The fourth issue affecting the exercise of ministerial 
control concerns the extent to which powers have been granted to 
particular agencies by statute. If certain powers can be exercised 
independently of the minister, is it then reasonable that the minister 
should take responsibility for the ramifications of decisions in which 
he or she played no part? There is also the question of whether an 
agency on which particular powers have been bestowed, should be bound 
by government policy if this is known. This issue has been brought 
before the High Court on a number of occasions and in the Ansett 
Transport Industries Operations Pty Ltd v the Commonwealth of 
Australia and Others the Chief Justice argued that a statutory 
authority (in this case the Comptroller General of Customs): 

"Would be bound, in my opinion, to carry out the 
communicated policy of government in deciding 
whether or not to grant his consent to importation. 
The vesting of a discretion in an official in an area 
such as the control of entry into Australia of goods or 
persons does not, in my opinion, give him a power to 
ignore or to depart from government policy in the 
t xercise of this discretion in relation to such entry". 

However, notwit.hs tan ding the importance of this judgment there remain 
the questions of what is to be taken as an authoritative statement of 
government policy and whether in all cases it is appropriate that 
agencies should be bound, in the conduct of individual cases, by 
external considerations. 

4.26 Again, the Committee believes that the present situation is 
characterised by a degree of uncertainty which is inconsistent with 
the maintenance of an appropriate degree of accountability. How does 
an agency, particularly one involved in the areas of adjudication and 
regulation, balance its legal obligations against government policies? 
How is the content and import of such a policy conveyed to the agency? 
The answers to questions like these are not widely known. Until they 
are, the allocation of responsibility in the pursuit of accountability 
can only be made on extremely tenuous grounds. 

4.27 While the Committee remains strongly committed to the 
convention of ministerial responsibility as a central principle of the 
political system in Western Australia, it nevertheless believes, for 
the reasons already discussed in this Chapter, that the present 
arrangements, especially in so far as they apply to government 
agencies, leave a lot to be desired. Not only is there a great deal 
of confusion about the relative responsibilities of the agencies and 

1 (1977) 139 C L R, 54 at 61. 



the Minister but there 
appropriate controlling 
ciroumstances. In this 
obvious casualty. 

30 

must also be some doubt about whether the 
powers are available to ministers in all 

general confusion public accountability is an 

4.28 Much of this confusion can be traced back to a failure to 
consider the particular roles to be played by government agencies, to 
recognise the very significant differences that exist between them and 
to pay attention to the circumstances in which direct ministerial 
involvement in an agency's affairs may or may not be seen as 
appropriate. Government agencies have been appointed over the years 
on an ad hoc basis and neither the Parliament nor the Government has 
ever risen to the height of considering general propositions in 
relation to their construction. It seems to the Committee that there 
are a number of instances where ministers should properly distance 
themselves from government agencies and a number of others where their 
regular involvement would be quite justified. In between there are 
many situations in which involvement might be justified on some 
grounds and not on others. The Committee recognises that there will 
never be complete agreement on the details of these kinds of 
arrangements but it does believe that some considerable progress can 
be made by paying more attention to the purpose or purposes for which 
an agency or a group of like agencies are set up and then providing 
them with what are judged to be appropriate administrative 
arrangements. It is the Committee's view that until this is done the 
lines of responsibility will remain confused and a systematic and 
comprehensive sche!De of accountability will never be realised. 

4.29 Up to this point consideration of the problems associated 
with ministerial responsibility has centred on the individual 
responsibility of minis ters for the agencies within their portfolios. 
It remains to consider the arrangements associated with collective 
ministerial responsibility, which is generally understood as the 
responsibility accepted by Cabinet for the acts and omissions of the 
government as a whole. In addition to questions of cont rol t his also 
brings, particularly in the case of government agencies, problems of 
co-ordination. With so many agencies and few ministers, some 
considerable effort will be required merely to ensure that agencies 
act with some degree of concert and do not unnecessarily impinge on 
each other's activities or else go against government policy. 

4.30 In view of the relatively autonomous position of a number of 
the agencies there will be obvious tensions generated by any attempt 
to improve co-ordination, which in practice is, in many cases, little 
more than a synonym for control . Nevertheless the Committee believes 
that collective responsibility must imply a r esponsibility to ensure 
that the best possible use is made of all the resources available to 
the government. There must be some doubts as to whether, under the 
existing arrangements, this is being achieved . 
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4.31 The adequacy of the existing arrangements varies 
considerably from subject to subject. In matters dealing with loan 
funds there is a high degree of central control and co-ordination 
through the Borrowings for Authorities Act 1981 under which the 
Treasurer, as the Central Borrowing Authority, obtains funds on behalf 
of the individual organisations. On the other hand, in relation to 
personnel, there appears to be much less by way of formal machinery to 
co-ordinate matters of classification and establishment. The Public 
Service Board undertakes a monitoring role but has no authority to 
intervene. Similarly there seems to be little central co-ordination 
of the use of funds held by government agencies away from the 
Treasury. However, the development of the computer-based Land 
Information System should permit a fairly high degree of co-ordination 
in the use of land owned by the separate agencies. 

4.32 It is not the Committee's intention to provide an exhaustive 
list of the different areas where co-ordination might be appropriate 
but merely t o point out that, in a considerable number of areas 
involving government agencies, the government does not appear to be in 
a position either to control or co-ordinate the whole range of 
resources available within the public sector. Under these 
circumstances some doubt must exist about the realities of collective 
ministerial responsibility. 

4 .33 This raises quite starkly the question which has been 
present throughout . this Chapter, of the proper relationship between a 
minister and an agency board. It is the Committee's view that in 
approaching this problem Western Australia is well behind many other 
similar jurisdictions and that agencies have been, and continue to be·, 
tacked on to the existing arrangements with little regard for the 
coherence of the whole. Until some of the obvious confusions ca.used 
by this practice are resolved it seems unlikely that an adequate and 
appropriate framework of accountability will be achieved. 

4 .34 The Committee believes that much more attention must be paid 
to the purpose behind the establishment of an agency and its position 
in the overall organisation of government. Only in this way is it 
likely that sufficient consideration will be given to the areas or 
issues in which, on the one hand ministerial involvement and, on the 
other, agency autonomy are needed to ensure both the adequate 
functioning of the agency and a proper degree of overall co-ordination 
and control. It is the Committee's view that the matter cannot just 
be reduced to a question of an agency being either autonomous or 
subject to a high degree of minis terial control: rather more 
sensitivity needs to be shown in recognising that any one agency might 
reasonably enjoy a number of different relationships with i.ts minister 
across the range of its activities. The Committee's recommendations 
on this matter are contained in Part 4 of this Report. 
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CHAPI'ER 5: FINANCIAL ACOOUNTABll.,ITY 

5 .1 In historical terms accountability has always been clearly 
associated with financial scrutiny: indeed the term derives from the 
verb 'to account' which in its original usage meant 'to count' or 'to 
count up'. This gave rise t o the noun 'account' - 'a statement of 
moneys received and paid, with calculation of the balance' - in which 
those responsible for financial management demonstrated the sources 
and applications of all moneys handled. Used in this sense the 
provision of a record of public expenditure, the term has had both 
an extensive political lineage and, in recent times, a close 
association with the political arrangements of democratic societies. 

5 .2 Aristotle was an early and enthusiastic advocate: 

"... to make assurance • • . and to prevent the 
embezzling of public funds, the outgoing officers 
should hand over such funds in the presence of the 
whole civic body; and inventories of thef1 should be 
deposited with each clan, ward and tribe". 

Almost 2,000 years later the same concern with financial probity 
was a central pre-occupation of the authors of the United States' 
Constitution. Article 1, Section 9 declared that: 

"No money shall be drawn from the Treasury but in 
consequence o~ Appropriation made by Law; and a regular 
Statement and Account of Receipts and Expenditure of 
all public money shall be published from time to 
time". 

In a manner of which Aristotle would httve approved the 
executive was thus required, by the Constitution, not only to 
explain to the legislature the purpose for which it wished to 
appropriate funds but also, subsequently, to document the precise 
manner in which they had been used. 

5 .3 A century later similar 
Western Australian Constitution 
no means as strong or explicit. 
64 and 72 require as follows: 

provisions were incorporated in the 
Act 1889, though the language was by 

In matters of appropriation, sections 

"64. All taxes, imposts, rates and duties , and all 
terrritorial, casual and other revenues of the Crown 
(including royalties) from whatever source arising 
within the Colony, over which the Legislature has 
power of appropriation, shall form one Consolidated 
Revenue Fund to be appropriated to the Public Service 
of the Colony." 

1 • Sir Ernest Barker, The Poli tics of Aristotle (Oxford, Clarendon 
Press, 1948) p.268. 
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"72. All the Consolidated Revenue Fund shall be 
appropriated to such purposes as any Act of the 
Legislature shall prescribe " 

On the question of subsequent accounting, section 65 of the 
Constitution Act 1889 makes specific provisions for 'costs, charges 
and expenses' on the Consolidated Revenue Fund to be audited: 

"... as is indicated by the Audit Act, 1881 [now 
Audit Act 1904] or as may from time to time be 
directed by any Act of the Legislature". 

5 .4 While the general principles involved had any number of 
antecedents the specific nature of the Western Australian provisions 
derived ultimately from a series of British developments which 
included the Bill of Rights, the establishment of a single 
consolidated revenue fund and the Gladstonian Exchequer and Audit 
Department Act 1866. The Bill of Rights (I Will and Mar 2,c.2) saw 
the Lords Spiritual and Temporal, and Commons, declare 'that levying 
money for or to the use of the Crown, by pretence of prerogative, 
without grant of Parliament, for longer time or in other manner than 
the same is or shall be granted is illegal'. The Customs and Excise 
Act 1787 provided for a fund 'into which shall flow every stream of 
public revenue, and from whence shall issue the supply of every public 
service' while Gladstone's legislation, enacted in 1866, following 
the establisment of the Public Accounts Committee in 1861, completed 
what the British Prime Minister called the 'circle of financial 
control' by which the House of Commons 'as the real authoritative 
steward of public moneys' could discharge its duties. In the words 
of one recent comm en ta tor: 

"Gladstone's expenditure circle started with the 
Executive's presentation to the House of Commons of 
annual and comprehensive estimates; it ran through 
the long and tedious procedures for parliamentary 
vote and legal appropriation, the departmental 
spending process, and the keeping of annual cash 
accounts; the next point was the audit of accounts, 
on behalf of Parliament, by the Comptroller and 
Auditor-General, to ensure that money had been spent 
in accordance with the appropriations made; and 
finally, the circle returned to Parliament via the 
House's Committee of Public Accounts and its follow
up enquiry into the criticisms made in the auditor's 
report" •1 

1. Gordon Reid, The Politics of Financial Control 
(London, Butchinson, 1966) p. 58 
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The general result of these arrangements, Dicey noted with approval, 
was: 

"that in England we possess accounts of the national 
expenditure of an accuracy which cannot be rivalled 
by the public accounts of other countries, and that 
every penny of the national income is expended under 
the authority and in accordance with the provisions 
of some Act of parliament.111 

However, in contrast, Professor Gordon Reid could only conclude that 
while 'Gladstone's circle metaphor, even a century · later, still 
explains the formalities of the control system • • • as a definition 
of realities it is now sadly deficient'. 2 

5 .5 The historical considerations are important because, in 
following the British example, Western Australia has developed, 
through the provisions of the Audit Act 1904 and Treasury Regulations 
as well as by means of the Constitution Act 1889, the Constitution 
Acts Amendment Act 1899 and Parliamentary Standing Orders, a system 
of formal financial procedures equivalent to those of late nineteenth 
century Britain in which the greatest emphasis is placed on the 
correct appropriation and proper accounting for all moneys used. The 
question to be asked is whether, in 1985, this represents a sufficient 
basis for a comprehensive scheme of financial accountability. 

5 .6 From its examination of the matter the Committee has had little 
hesitation in concluding that there are a number of serious 
deficiencies which result partly from the failure to adopt the 
arrangements to changing circumstances, and partly from the fact that 
they were introduced and developed with traditional departments, 
rather than government agencies, in mind. 

FSI'IMATES 

5. 7 The first problem stems from the fact that a number of agencies, 
and this includes many of the major business, commercial, trading and 
marketing authorities, have their own revenue base and hence do not 
depend upon money appropriated by Parliament to meet their running 
costs. Consequently their operating budgets do not form part of the 
Appropriation Bill and although in some cases estimates are provided 
in the Treasurer's Financial Statement, little detail is provided. 
There is no opportunity for Parliament to consider these estimates 
and consequently no detailed explanation of expenditure which amounts 
annually to more than $1 billion, is offered. Parliament is therefore 
denied the prospect of considering, in advance, the spending 
programmes of a number of major agencies. Further, it is extremely 
difficult to gain a comprehensive picture of the projected expenditure 
and economic impact for the government sector as a whole. 

1. 

2. 

A .V. Dicey, Introduction to the Study of the Law of the 
Constitution (8th ed, London, MacMillan, 1926) p/319 

Reid, op cit p.58 
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5 .8 A second problem, which also relates to the estimates, 
concerns the details provided on the Consolidated Revenue Fund 
appropriations made to individual agencies. While many are afforded 
the same treatment as departments there are a number of instances 
where the style of the appropriation provides no real indication of 
how the money will be used. For example, in the 1983-1984 Estimates 
a single line appropriation provided the sum of $359,959,000 in 
subsidies for public hospitals: nothing whatever was said about the 
allocation of this very considerable amount of money. In fact it 
represented the major source of income (frequently over 80% of the 
total) for over 50 hospitals run by individual boards and in the case 
of the allocation of the State's largest hospital, Royal Perth, the 
figure involved is close to $80 million. In other areas the real cost 
of running an agency cannot be discerned because particular items are 
incorporated in the votes of parent departments and where 
appropriations are made under Division 18 (Miscellaneous Services) 
of the vote of the Premier and Treasurer, the estimates consist of 
but a single line. For example, the Country High Schools Hostels 
Authority received $856,000, the Metropolitan Region Planning 
Authority received $3,516,000 and the Western Australian Mining and 
Petroleum Research Institute received $300,000, all without further 
explanation. The point is, in ea.ch of these cases, that the form of 
the estimates severely prejudices the pursuit of accountability. On 
this matter the Committee is content to echo the sentiments expressed 
by the Canadian Royal Commission on Financial Management and 
Accountability : 

"In their present form _the Estimates fall short of 
establishing · a suitable base for accounta.bililty. 
They fail to disclose clearly why the Government 
wants to spend money, how it will spend it, and what 
the benefits will be 11 .l 

Contrary to the spirit that has pervaded the financial management of 
public monies since at least the time of Aristotle, the legislature, 
under the present arrangements, is authorising public expenditure with 
only the most rudimentary understanding of the uses to which it will 
be put. 

1 • Royal Commission on Financial Management and Accountability, 
Final Report (Quebec, Minister of Supply & Services Canada, 
1979) p.94 
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5 .9 A third problem with the financial procedures relates to the 
way in which the estimates are considered by Parliament. At the 
present time, the revenue and expenditure budget, which in fact means 
the Appropriation ( Consolidated Revenue Fund) Bill, is introduced in 
the form of a second reading speech by the Treasurer. At its 
conclusion three papers are tabled: the Consolidated Revenue Fund 
Estimates, a Financial Statement and a document entitled 'The Western 
Australian Economy' which provides details of a number of important 
economic indicators. The progress of the budget through the 
Legislative Assembly then follows the normal course for a Bill, with 
considerable time (usually between 15 to 20 hours) spent on the second 
reading followed by more detailed discussion in Committee. However, 
because of the time this takes, the Legislative Council, rather than 
waiting for the Bill, debates a motion put by the Leader of the 
House: 

"That pursuant to Standing Order Number 152 the 
Council take note of tabled paper • • • -Estimates of 
Revenue and Expenditure and related papers for the 
financial year ••• - laid upon the Table of the House 
on ••• 11 

Consequently the second reading, the Committee stage and the third 
reading in the Council tend to be dealt with extremely quickly after 
the above motion has been debated. 

5 .10 The major deficiency with these procedures is that they provide 
only the most limited opportunity for consideration of individual 
heads of expenditure. Second reading budget speeches in the Assembly 
and speeches to the motion in the Council have traditionally been used 
to give expression to a wide range of issues of only marginal 
relevance to the substance of the budget and although the Assembly 
moves into Committee to examine the individual divisions of the Bill, 
it is a Committee of the whole House where time restrictions mean that 
only a small proportion of the Members have the opportunity to speak. 
Consequently, and especially towards the end of session when the 
pressure of time becomes particularly acute, many divisions or items 
are put and passed without debate . For example, in the 1983-1984 
Estimates, over 30 major separate heads of expenditure dealing with 
government agencies passed without comment or inquiry . In the Council 
no attempt at all is made to consider the individual parts of the 
budget. The Council's role in examining the budget is of course 
constrained by section 46 of the Constitution Acts Amendment Act 1899 
which provides that the Council may not amend appropriation Bills. 
Significant amounts of money are thus appropriated without 
consideration and Members lose one of the few opportunities they have 
to examine agency behaviour in anything but a post facto way . 
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5.11 A fourth problem with the estimates concerns the form in 
which the financial material is presented. The heads under which the 
estimated expenditures are detailed hardly constitute an adequate 
basis for considering the work and objectives of particular agencies. 
Members of Parliament are not afforded any breakdown of the costs of 
different programmes or any indication of the priorities being 
followed. Hence they are left in no real position to make any kind 
of judgment or comment on the way in which the money they are 
appropriating is being used. 

5.12 Altogether then, the procedures associated with the estimates 
provide a shaky foundation for an adequate system of financial 
accountability. Money is appropriated from the Consolidated Revenue 
Fund on the basis of a minimum of information and explanation and of 
course in the case of those agencies with their own revenue base, no 
debate at all takes place. Moreover, no opportunity is provided to 
take questioning beyond the minister to the officials of the agencies 
concerned. While ministers are undoubtedly responsible for all 
aspects of the performance and behaviour of the departments within 
their portfolios, the same cannot be said for the government agencies 
within their jurisdiction. The board of an agency may well make 
decisions with budgetary consequences which, under the present 
arrangements, they will not be called upon to defend. The Committee 
believes this to be a most unsatisfactory state of affairs. 

AUDIT 

5 .13 A fifth problem area in respect to financial accountability 
relates to the limitations on the powers of the Auditor General over 
government agencies. Not only do a number of agencies escape 
the Auditor General's jurisdiction altogether, but there is also 
some doubt as to the extent of his/ her powers in other cases. 
Under the prov1s1ons of the Audit Act 1904 the jurisdiction of 
the Auditor General extends only to the departments and sub
departments of the public service unless specific legislative 
provision has been made. Consequently for most agencies the extent 
of the Auditor General's powers will depend upon the wording of 
the particular statute. In evidence to the Committee the Auditor
General, Mr Rolston, has stated that it was his intention to try to 
secure the introduction of uniform financial and audit procedures 
in the legislation of all government agencies •1 He cited the 
Metropolitan Water Authority Act 1982 as a good example of a 
desirable form of legislative drafting with respect 

1. Evidence, September 2, 1982 p .12 
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to its audit provisions. As well as providing the Auditor Gereral 
with (all the powers conferred on him by the Audit Act 1904) the 
Act specifically lists his duties in relation to the Authority. Thus 
he is required to inspect and audit the accounts and records of the 
financial transactions and to bring to the attention of the Authority, 
and if he thinks fit, the minister, any irregularities disclosed. 
In addition he is required to report to the Authority, and again if 
he thinks fit, the minister, as to whether the financial statements 
are based on proper accounts and records; as to whether the accounts 
and records are drawn up using generally accepted accounting standards 
so as to provide a true and fair view of the transactions that took 
place and the financial position at the end of the year; and as to 
whether the Authority is exercising adequate controls in respect of 
its financial transactions. In addition he is authorised to report 
on any other matter arising out of the financial statements as he sees 
fit. 

5.14 In contrast the legislation of many other agencies is very much 
less explicit. For example, in relation to the Western Australian 
Egg Marketing Board, the Marketing of Eggs Act 1945 requires only 
that the accounts shall be audited by the Auditor General and that 
all members and officers of the Board shall do all things necessary 
to enable the audit to be made. No reference is made to the auditor's 
powers or to the specific issues on which he/ she might report. The 
Auditor General has informed the Committee that while his officers 
would always undertake the same audit procedures, in accordance with 
accepted auditing standards, the different provisions do create 
uncertainties and ,could, under certain circumstances, inhibit the 
resolution of problems relating to accounting and auditing standards. 2 
The Committee believes that until the audit provisions of all the 
major government agencies are made similar to those applying to the 
Metropolitan Water Authority, significant gaps will remain in the 
State's formal financial accountability procedures. 

5.15 A sixth problem area, which also relates to the Auditor 
General, concerns the kinds of audit that may be undertaken. Under 
the existing legislation, which was enacted in 1904, there is no 
opportunity to extend audits beyond a concern with financial 
regularity and compliance with the law to consider such issues as 
efficiency, value for money and the effectiveness of particular 
policies or programmes. The Committee believes that this is a very 
serious shortcoming in the existing arrangements and that without the 
kind of information such studies could provide, accountability will 
never be realised except in a most truncated form. However, it also 

1. S.61(4) 

2. Letter from Auditor General August 10 1983. 
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recognises the point made in evidence by the Auditor General that the 
conduct of an efficiency audit is at least in part dependent upon the 
availabililty of basic data 1 which itself depends upon such factors 
as the accounting principles used, the level of computerisation of 
financial information and the form of the estimates. The point only 
serves to emphasise the need for a fundamental and comprehensive 
revision of the financial and related procedures in the public 
sector. 

5.16 The Government announced on February 25 1985 that it intended 
to introduce new auditing legislation into the Parliament this year 
with the intention of having the legislation operating by July 1 1986. 
The new legislation will provide the Auditor General with extensive 
new powers to investigate and report on financial management in 
government departments and government agencies. The Committee looks 
forward to the introduction of new audit legislation in accordance 
with the Government's stated intention. 

FINANCIAL INFORMtn'ICN 

5. 1 7 A seven th and related point concerns the absence of uniformity 
across the government agency sector in relation to matters such as 
the accounting principles used and the form and presentation of 
financial statements and other financial information. Not only does 
this make the exai;nination of the performance of individual agencies 
an extremely tortuous activity but it also works against the direct 
comparison of like agencies . While the Committee acknowledges the 
importance of agency autonomy it nevertheless feels that on the 
grounds of promoting accountability there is considerable scope in 
this area for far greater central government involvement to encourage 
uniformity and comparability. 

5 .18 Some gov er nm en t agencies have recognised the difficulty 
associated with non-uniform financial statements. The Port Hedland 
Port Authority Annual Report 1983 /84 included two sets of financial 
statements; one set prepared in accordance with general commercial 
practices, and one set prepared in accordance with standard government 
format to allow for direct comparison with other port authorities. 

1. Evidence September 2 1982, p7. 
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5 • 19 Finally, in regard to the financial ac co un ta bility 
procedures, a number of problems are presented by the operation of 
the Public Accounts Committee (PAC) in Western Australia. The PAC 
was a crucial element in the Gladstonian circle of financial control, 
yet it was not until 1970 that such a Committee was appointed in this 
State. Whereas in the United Kingdom, 'every appropriation account 
shall be examined by the Comptroller and Auditor General on behalf 
of the House of Commons • • • ', the Western Australian Audit Act 1904 
makes no equivalent provision for such a direct relationship with the 
Parliament . This difference is reflected in the arrangements made 
for the provision of assistance to the Public Accounts Committees . 
At Westminster, in the words of a former Comptroller and Auditor 
General (C and AG) : 

"The Committee is entitled to the assistance of the 
and AG in its examination of the Departments, and 
before each meeting of the Committee it is customary 
for the chairman to consider the agenda with the C 
and AG and to discuss with him the matters arising in 
the report in order that he may be better able to 
bring out all the essential facts for all 
practical purposes , the C and AG is treated as an 
officer of the House of Commons and is given the 
rights and privileges enjoyed by officers of the 
House 11 • 

In contrast the Western Australian PAC enjoys no such access to the 
resources of the At1dit Department. Of the 23 reports it has presented 
five have related specifically to government agencies. This means 
that, at least in regard to the organisations within the Standing 
Committee's jurisdiction, the circle of financial accountability is 
by no means complete. 

5.20 To raise the questions about the operation of the formal 
financial accountability arrangements is not to deny the significant 
contribution they have made to the development of a soundly based 
system of public financial administration in this State. The 
Committee does question, though, whether in light of such factors as 
the pressures on public expenditure, the overall scope of agency 
expenditure and the availability of technology to process and analyse 
complex data, the existing arrangements constitute a satisfactory 
accountability regime. The procedures concentrate on quantums of 
money, correct calculations and the legal availability of funds for 
particular purposes (see Audit Act 1904, S41) but provide little or 
no opportunity to consider the desirability of the different heads 
of expenditure, the value that has obtained from money spent or the 
consequences of spending money in particular ways. The Committee 
believes that if government agencies are to be held properly 
accountable then the arrangements made will have to go well beyond 
those that presently exist. 
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CHAPI'ER 6: ADMINISI'RATIVE LAW AND ACCOUNTABILITY 

6 .1 While the Committee believes that the convention of 
ministerial responsibility together with the formal financial 
procedures discussed in Chapter 5 must constitute the essential 
nucleus of the accountability arrangements for government agencies, 
it is also aware that a number of other developments, particularly 
in the area of administrative law, have extended the focus of 
accountability beyond the bounds of its traditional location, the 
Parliament. 

6 .2 The two most obvious developments have been the appointment 
of the Parliamentary Commissioner for Administrative Investigations 
(the Ombudsman) and the increasing number of legislative provisions 
for instituting appeals against administrative actions or decisions. 

6 .3 In the first case, in situations where incidences of mal
administration have been alleged, the Ombudsman seeks from the 
agencies involved, an account of their actions so that he might 
determine whether, in his opinion, the complaint is justified. In 
the second case, the appellate provisions within certain Acts will 
normally require an agency to provide an account of its actions or 
decisions to either a court of law or a specially constituted 
tribunal. In both situations the agency is required to explain and 
justify its behaviour to a body other than Parliament. Moreover, in 
the case of many of the tribunals, but not the Ombudsman, the power 
exists to modify or reverse the original decision. 

6.4 In these instances the concept and the mechanisms of 
accountability have been extended to a position where a minister may 
neither be involved in an inquiry into a particular incident nor 
implicated by its findings. This represents a major shift away from 
traditional practice in which the responsibility to account for 
administrative actions fell squarely and wholly on the minister in 
Parliament. 

6 .. 5 Because of this reduced emphasis on ministerial responsibility 
by no means all of these administrative law developments have enjoyed 
unqualified support. However, given the present size of the 
government machinery and the extent of the discretionary powers 
available to individual officers, it seems probable that recourse to 
administrative law remedies will remain an integral part of the 
political arrangements. For this reason, the Committee believes, they 
must be included in any examination of the existing accountability 
arr a ngem en ts. 

TIE CM3UISM\N 

6 . 6 Established under the Parliamentary Commissioner Act 1971, the 
Parliamentary Commissioner for Administrative Investigations was the 
first Ombudsman to be appointed in Australia. His jurisdiction is 
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delineated in the Schedule to the Act, while Section 13 lists a number 
of specific exclusions. These include judges, magistrates, coroners 
and the Auditor General. Section 14 covers the matters that the 
Ombudsman might investigate: 

"any decision or recommendation made, or any act done 
or omitted, that relates to a matter of adminstration 
and any person or body of persons in his or its 
personal capacity in or by any government department 
or other authority to which this Act applies in the 
exercise of any powers or function". 

6. 7 Specifically this includes 'a failure to perform any act; the 
formulation of any proposal or intention; and the making of any 
recommendation (including a recommendation to a Minister of the 
Crown)' but excludes investigation of 'any decision made by Cabinet 
or by a Minister of the Crown' or questioning of 'the merits of any 
such decision' as well as any matter on which an appeal might be made 
to a tribunal or to a court of law. 

6 .8 If, as a result of investigations, the Ombudsman believes 
that a complaint is justified ( S25 of the Act enumerates the possible 
heads of justification), he/she is empowered to report this opinion 
with reasons and such recommendations as he/she thinks fit, to the 
principal officer of the organisation concerned together with a copy 
to the minister. If, after a reasonable time, the Ombudsman judges 
that no appropriate action has been taken, he/she may send a copy of 
the report to the Premier and to both Houses of Parliament. By 
possession of these powers (which amount essentially to the capacity 
to investigate and communicate an agency's shortcomings to a wider 
audience) it is hoped that the Ombudsman will not only be able to 
resolve particular cases of mal-administration but will also encourage 
agencies to act in a more accountable manner. In evidence to the 
Committee the Ombudsman put great store by the fact that the 
initiation of an inquiry by his office was sufficient in itself, in 
many cases, to see a matter resolved. For the year ending June 30 
1984, 171 investigatioqs were discontinued because the matter had been 
rectified or settled. 

6 .9 While the Office of the Ombudsman has enjoyed both political 
and public support for its work (an average of 1,200 complaints 
annually in the last three years), it is clear that from the point 
of view of accountability a number of issues have not been wholly 
resolved. 

1. Parliamentary Commissioner for Administrative Investigations 
Annual Report, 1983-1984, p.62 
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6.10 The first is the question of public knowledge and understanding 
of the Ombudsman's existence and activities. Successive Ombudsmen 
have obviously been conscious of the need to increase public awareness 
of the role of their office. In his 1981-1982 Annual Report the then 
Omubdsman, Mr IM Evans, commented that: 

"Despite the wide publicity given to the Office of 
Parliamentary Commissioner over the years since its 
inception, it appears that there are many in the 
community who are either unaware of the existence 
of the office or do not understand its role ••• 
[consequently] • • • the staff and I embarked on a 
publicity programme involving newspaper articles, 
radio talk-back programmes, country tours and the 
like • • • The campaign bore fruit from its 
inception •111 

This approach has been continued by the present Ombudsman, Mr Eric 
Freeman, who, in his 1982-83 Annual Report, provided details of the 
particular efforts made to further the general understanding of his 
work. In the Committee's view a full appreciation of the work of the 
Ombudsman is vital to the comprehensive accountability framework and 
the Committee strongly supports the moves by the Commissioner to 
increase the awareness of the services offered by his office. 

6 .11 The second issue concerns the extent of the Ombudsman's 
jurisdiction. Whereas all departments of the Public Service are 
included unless specifically exempted (at the present time only the 
Agent General, his staff and the staff of the establishment of the 
Governor have been so excluded), the situation with respect to 
government agencies is quite the reverse. They become subject to 
the Ombuds man's jurisdiction only if they are specifically listed 
in the Schedule to the Act or declared in the Rules of 
Parliament. The Rules have only been used once (in 1976) for this 
purpose and thus the Ombudsman's jurisdiction is confined 
essentially to the list of agencies published in the Schedule to the 
Act. By no means all of the possible agencies have been included. 
Some, for example, the Rural and Industries Bank, were purposely 
excluded but the absence of certain others is not so easily explained. 
Referring to this point in evidence · to the Committee, Mr Freeman 
suggested that the list defied logical analysis and that this may 
have been due, at least in part, to the way in which the Act was 
introduced. 

"The 1971 Act was based on the Tasmanian Bill which 
wasn't proceeded with until many years later, and 
the Tasmanian Bill was based on the New Zealand Act, 
which was the first Act in the Commonwealth of 
Nations. A Minute I've read from Parliamentary 
Counsel some years ago indicated that the compilation 
was largely left to the imagination of t~e 
Parliamentary Draftsman. That is one explanation". 

1. Parliamentary Commissioner for Administrative Investigations 
Annual Report, 1981 - 1982, p.7 

2. Evidence September, 1983 p. 3 
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Mr Freeman went on to comment . that the debates in Parliament did 
little to lift the confusion and that he believed 'that people were 
not very clear at that time on the [Ombudsman's] role, and one should 
also bear in mind that Western Australia was the first State to have 
an Ombudsman'. 

6.12 The result, whatever the explanation, is a Schedule which 
omits a number of agencies for no apparent reason. For example, while 
the two Universities and the Western Australian Institute of 
Technology are 'in' the Colleges of Education are 'out'; the Western 
Australian Potato Marketing Board is 'in' but the Western Australian 
Lamb Marketing Board is 'out'; the Government Employees' Housing 
Authority is 'in' but the Industrial and Commercial Employees' Housing 
Authority is 'out'. Also absent are the Eastern Goldfields Transport 
Board, the Western Australian Overseas Projects Authority, the Boards 
of Parks and Reserves, the Industrial Lands Development Authority and 
the W~stern Australian Arts Council amongst many others. 

6.13 In the Committee's view there is little to commend these 
inconsistencies, though there may be an argument that certain agencies 
should not fall within the Ombudsman's net. This is considered in 
paragraph 6 .16 below. The question to be addressed here is that of 
how a more even jurisdiction might be achieved. 

6.14 The problem, with the existing arrangements of the Schedule is 
that it is unnecessarily cumbersome. Not only is it incomplete but 
also, because of infrequent revisions, it quickly becomes out of date 
as new agencies are appointed. Two questions are thus posed: how to 
ensure that all agencies in existence at a particular time are 
included and how to include new agencies as they are established? 

6.15 Given the work of the Standing Committee and the publication 
of its Second Report detailing the government agencies in Western 
Australia, the first question should be easily resolved. The issue 
of additions to the Schedule might be more problematical. One 
possible way would be to make greater use of the Rules of Parliament 
to add new agencies as they are established while another would be 
to incorporate, in each enabling statute, a clause indicating the 
agency's inclusion within the jurisdiction of the Ombudsman. This 
practice is followed in a number of other jurisdictions. The 
Committee favours this second alternative which is considered further 
in Chapter 10 below. 

6.16 The third issue to be considered in relation to the Ombudsman 
and accountability concerns the question of whether all government 
agencies should be included within the Ombudsman's jurisdiction. 
Amongst the more important agencies the greatest claims for exclusion 
are heard from the quasi-judicial bodies and those agencies operating 
largely in a commercial environment. 
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6.17 The argument in respect of the quasi-judicial bodies centres 
on the question of whether the Ombudsman should be engaged in a review 
of a body which itself is either reviewing an administrative action 
or else making a decision on quasi-judicial grounds. While 
specifically excluding judges and the courts of law from the 
Ombudsman's jurisdiction, the Parliamentary Commissioner Act 1971 
makes no reference to quasi-judicial bodies generally or to those 
bodies on which it is possible that a judge might sit. An obvious 
anomaly is the Workers' Compensation Board which is a court of record 
with a judge as its chairman. Under the terms of the Schedule to the 
Parliamentary Commissioner Act 1971 the Board, along with any 
Supplementary Board, has been specifically included within the 
Ombudsman's jurisdiction. Other quasi- judicial bodies included are 
the Promotions Appeal Board (Government Employees (Promotions Appeal 
Board)) Act 1945 whose chairman is the Public Service Arbitrator and 
the Coal Mine Workers' Pensions Tribunal. All the other quasi-judical 
authorities have been excluded. 

6.18 It is obviously very difficult (as the Working Party of the 
Administrative Review Council found) 1 to devise a jurisdictional test 
which gives due regard both to the independence needed for quasi
judicial decision-making and to the general view that the Ombudsman 
should have the capacity to investigate all bodies intended to serve 
a public purpose. In other jurisdictions the Queensland legislation 
excludes tribunals, the Victorian legislation excludes 'any 
administrative action taken by a judge, magistrate, barrister or 
solicitor presiding . as such by virtue of the statutory requirements 
of appointment' while the New South Wales legislation excludes from 
the Ombudsman's jurisdiction the conduct of a body before whom persons 
may be compelled to give evidence. The obvious intention of each of 
these provisions is that quasi-judicial bodies should not be included 
in the Ombudsman's jurisdiction, though there must be some doubts 
about the efficacy of the legal tests applied. One advantage of the 
otherwise cumbersome Schedule system used in Western Australia is that 
it avoids the difficulties involved in trying to apply uniform tests 
of this kind. However, it does not do away with the need to decide 
which agencies should and should not be included in the Ombudsman's 
jurisdiction. 

6.19 The Committee strongly believes that the Ombudsman is not the 
appropriate authority to investigate the actions of quasi-judicial 
government agencies. However, the Committee is not advocating that 
quasi-judicial bodie s should escape a proper framework of 
accountability: rather that more sp cialised arrangements will be 
needed. These are considered in paragraph 6. 31. 

1. Administrative Review Council, Working Party Report to Council 
Jurisdiction of the Ombudsman (Canberra, AGPS, 1980) paras 37-
51 
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6 .20 In respect of the agencies which act mainly in a commercial 
field, a number of arguments have been advanced in support of the case 
for their exclusion from the Ombudsman's jurisdiction. These include 
the costs, not borne by their competitors, of being subject to 
investigation; the danger to their commercial position if confidential 
information were disclosed as a result of an Ombudsman's 
investigation; the fact that they operate in a competitive field in 
which customers who are dissatisfied can take their business 
elsewhere; and the fact that they will not be able to compete on an 
equal commercial footing, (for example, in building up consumer 
confidence) if their actions may be subject to an Ombudsman's 
investigation. 

6.21 After discussing these issues with the Ombudsman who expressed 
his confidence in being able to conduct appropriate inquiries without 
damaging an agency's commercial position, the Committee has concluded, 
in light also of evidence from other jurisdictions, that the arguments 
are largely specious. Whatever the degree of commercial activity, 
government agencies still remain public bodies, established with 
particular public policy goals in mind and as such they should be 
exposed to the full panoply of public accountability. Some 
sensitivity will need to be demonstrated by the Ombudsman in dealing 
with complaints which intrude upon an agency's commercial dealings. 
But such an approach is consistent with the whole tenor of this Report 
which has emphasised the need for the accountability arrangements to 
recognise and to make allowances for the differences among the 
existing government agencies. 

ADMINJSTRATNE APPEAI.S 

6. 2 2 The second main development in the area of administrative law 
has been the increased provision of facilities for instituting appeals 
against administrative decisions. These provisions are of interest 
here not only because they extend the notion of accountability by 
requiring an agency to account for its actions in a judicial or quasi
judicial forum but also because the bodies dealing with the appeals 
(other than the courts) are, in many cases, themselves a form of 
government agency. Some 54 quasi-judicial authorities are listed 
in the Committee's Second Report ( Second Edition: May 1985) and to 
these can be added a number of other agencies which, under particular 
circumstances, perform this kind of function. 

6 .23 In the Committee's view the administrative law prov1s1ons for 
the hearing of appeals represent an integral part of the total 
accountability arrangements, especially in so far as they require an 
agency to render a fairly explicit account of its performance on a 
specific issue. However, the Committee believes that there are a 
number of shortcomings with the existing arrangements with respect 
to the availability of avenues of appeal, the manner in which they 
are heard and the general supervision of the work 
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of administrative tribunals. In forming these views the Committee 
has drawn heavily upon the work of the Western Australian Law Reform 
Commission, which, in its Project No 26, has made a comprehensive 
examination of the mechanisms for reviewing administrative decisions. 

6 .24 With regard to the availability of appeal procedures there 
appear to be two main problems: a lack of uniformity and consistency 
in the legislative provisions and a general lack of public knowledge 
and understanding about possible avenues of appeal. On the first 
issue the Law Reform Commission reported that: 

11The present arrangements are the result of ad hoc 
legislation over a long period of time without an 
apparent overall plan • • • as a result, the present 
arrangements incorporate inconsistencies and, in the 
Commission's view, variations in the rights of appeal 
from the decisions of . bodies with similar 
responsibilities which are difficult to justify" .1 

Thus, for example, appeals on matters relating to the registration 
(and hence the qualification to practise) for particular occupational 
groups may be heard by the Supreme Court, the District Court or a 
Local Court. 

6.25 Furthermore in some cases there is no right of appeal at all. 
Such a right depends upon specific legislative enactment and in the 
absence of such provision no automatic right of appeal exists. There 
is of course scope for the Supreme Court to hear matters by way of 
judicial review, but not only is this likely to be an expensive remedy 
but also the Court has no power to substitute its own decision for 
that of the original decison- maker . In such cases the Supreme Court 
would be concerned only with the question of whether or not a decision 
had been made lawfully and not with its merits. 

6 .26 Thus a situation exists where not only is there no automatic 
right of appeal against an administrative decision but also where 
appeals are available they may be to one of several different 
authorities including the courts of law, specialist administrative 
tribunals, the Governor, ministers of the Crown, a designated 
individual (for example, the Public Service Arbitrator or the 
Commissioner of Public Health) or a particular government agency (for 
example, the Public Service Board or the State Energy Commission). 
Furthermore, in particular cases under the Metropolitan Region Town 
Planning Scheme Act 1959 ( S35F) and the Town Planning and Development 
Act 1928 (S44) an appellant may choose to appeal either to a 
specialist tribunal (Town Planning Appeal Tribunal) or to the 
minister. 

1. Law Reform Commission of Western Australia, 
Report on Review of Administrative Decisions 
Appeals (Project No. 26, Part 1, Perth 1982), 
paras. 2.19-2.20 . 
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6.27 This confusion is compounded by the general lack of public 
knowledge about the existence of appeal procedures. In the absence 
of a general right of appeal it is necessary to be familiar with each 
relevant statute to determine whether an appeal may be pursued. 

6.28 On the question of the operation of the appellate machinery, 
there also appear to be two main problem areas. The first is the lack 
of uniformity in the procedures governing appeals. There is little 
consistency in such matters as the provision of notices of appeal, 
time limits, the use of counsel and the giving of reasons for 
decisions. Apart from Order 65 of the Supreme Court which governs 
the procedures of administrative appeals to the Supreme Court and 
District Courts, there is no code dealing with procedural matters for 
the other appellate authorities. To a limited extent the individual 
statutes provide some guidelines, but in most cases these are not 
comprehensive let alone consistent with those of other similar 
bodies. 

6.29 Clearly these differences raise a number of questions about 
accountability, especially where the appellate body concerned is a 
government agency. The point was made in Chapter 2 (paragraph 2.7) 
that 'process' accountability is a necessary element of the 
framework of accountability and that it was important that agencies 
recognise that it does matter how they deal with issues before them. 
The Committee believes that this consideration is particularly 
relevant when it comes to hearing appeals. In the absence of a more 
codified approach .to the hearing of appeals the Committee is not 
convinced that adequate standards of procedural accountability are 
being maintained. 

6 .30 A second and equally important issue relating to the conduct 
of appeals concerns the provisions for questions of law to be 
determined ultimately by the Supreme Court. In many cases the 
legislation establishing appellate tribunals makes no such provisions. 
Addressing the issue the Law Reform Commission reported that: 

"It is anomalous that the legislature has not 
provided for the Supreme Court, which is the most 
appropriate body in the State to determine questions 
of law, to be the ultimate appellate court on such 
questions in all cases in which rights of appeal have 
been created. This is particularly so as general 
rules and principles, such as the "rule of law" and 
the rules of natural justice, might be overlooked 
or under-estimated by a decision maker or a special 
appellate tribunal concerne~ with dealing with a 
particul_ar factual problem". 

In the Committee's view this is a very serious shortcoming with 
considerable implications for the maintenance of an appropriate degree 
of accountability amongst the appellate tribunals. 

1 • Report on Review of Administrative Decisions: 
Appeals, para 2. 21. 
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6.31 These two last issues, the absence of a codified set of 
procedures and the inadequacies of the Supreme Court's authority on 
questions of law, point to the third major problem with the existing 
arrangements, namely the general lack of superv1s10n of their 
performance. While the Committee believes that a high degree of 
independence from the executive is a necessary requirement if the 
tribunals are to function properly, it does not follow that they 
should then escape the framework of accountability. The tribunals fall 
between the arrangements made for the majority of government agencies 
(to which ministers may usually issue directives and appoint members 
and which in many cases have to provide an annual public account of 
their performance) and the judiciary which, although independent of 
the executive, acts within a particular framework established in terms 
of the common law, the Constitution, the Evidence Act 1906, 
Interpretation Act 1984 and other Acts and provides a public account 
of its performance through its published judgments. In addition, of 
course, individual members of the judiciary can ultimately be removed 
upon an Address to Her Majesty of both Houses of Parliament 
( Constitution Act 1889 S55). While there are provisions for the 
appointment and removal of tribunal members in Western Australia, the 
relationship between ministers and tribunals is ambiguous, procedural 
constraints are minimal and in many cas es no public record of their 
activities is maintained. The Committee is strongly of the view that 
these arrangements need to be substantially altered if the 
contribution of administrative law to the general framework of 
accountability is to be fully realised. The changes advocated by the 
Committee are considered in Par t 4 of this Report. 
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CHAPrER 7: OfHER .AS'ECfS CF ACCXXJNTABILITY 

7 .1 Although accountability is normally understood in terms of 
the procedures discussed in Chapters 4. 5 and 6, there are a number 
of other senses in which particular agencies might be said to be 
accountable. These include accountability to sectional or local 
interests, accountability to government organisations other than those 
already considered, and accountability directly to the public. Each 
of these relationships is considered in this Chapter. 

ACCDUNrABILirY TO SFCTIOOAL OR I.DQ\L INTERFSI'S 

7 .2 Accountability to sectional or local interests is promoted in 
two main ways: through the representation of those interests on 
agency boards and through attempts by the agency to communicate 
directly with the people or groups involved. 

7 .3 At the present time a number of different groups including 
producers, manufacturers. employees, distributors, consumers, 
contributors, local government councillors and local residents are 
represented on agency boards. For example, the Totalisator Agency 
Board directors represent racing clubs throughout the State, lamb 
producers are represented on the Western Australian Lamb Marketing 
Board, abattoir employees sit on the Western Australian Meat Industry 
Authority, and the Animal Resources Authority includes representatives 
of all major user groups. Consumers are represented on the Western 
Australian Egg Marketing Board and the Potato Marketing Board. while 
contributors are represented on the Superannuation Board. The 
Management Authorities of the Waterways Commission are selected, as 
far as possible, 'from amongst persons resident in the local community 
to which the Authority relates,' 1 • Local government representatives 
sit on the Metropolitan Region Planning Authority, the Library Board 
of Western Australia and the Eastern Gold fields Transport Board. This 
list is by no means comprehensive and serves only as an indication 
of the attempts that have been made to provide sectional or local 
representation on agency boards. 

7 .4 A considerable number of agencies have indicated to the 
Committee that this kind of representation acts as an accountability 
mechanism in so far as it requires the agency continually to justify 
its performance to the groups involved and it provides those groups 
with a formal opportunity both to contribute to the agency's 
deliberations and to monitor its activities. 

7 .5 In general, the Committee supports these attempts 
to widen the concept of accountabililty by involving particular 
interests in the administration of public policies. However, there 

1. Waterway's Conservation Act 1976 S14(3) 
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is one feature of these arrangements which may present some 
difficulties. This is the question of the position of the persons 
appointed to boards as representatives of particular interests. Are 
they delegates receiving instructions from the appointing authority, 
or trustees, appointed to represent a particular interest, but free 
to exercise their own judgment in the conduct of the agency's 
business? While in most cases individual board members will not be 
troubled by such a distinction, possible conflict may arise between 
the positions held by the appointing authority and the agency board. 
Just such a conflict became the subject of litigation in the New South 
Wales Supreme Court. Here Justice Street was in no doubt about the 
proper course of action: 

"Each of the persons on such a board owes his 
membership to a particular interested group; but a 
member will be derelict in his duty if he uses his 
membership as a means to promote the particular 
interests of the group which chose him." 

"The object of providing for interes ted groups to 
nominate the members of such a board as this might 
be said to be threefold: first, one can be confident 
that an interested group will select a man whose 
personal qualities and competence equip him for 
membership; second it promotes the confidence of that 
particular group in the board, and provides a means 
of liaison between the group and the board; and third, 
ensures th~t the board, as a single entity. has 
available in its deliberations the views of all the 
interested groups." 

"It is entirely foreign to the purpose for which this 
or any other board exists to contemplate a member of 
the board being representative of a particular group 
or a particular body. Once a group has elected a 
member he assumes office as a member of the board and 
becomes subject the to over- riding and predominant 
duty to serve the interests of the board in 
preference, on every occasion upon any conflict may 
arise, to servirg the interests of the group which 
appointed him." 

7 .6 The Committee acknowledges the thrust of this argument and its 
applicabµity to many government agencies, however, it is nevertheless 
of the view that only the finest of lines can be drawn between 'being 
representative of a particular group' and being responsible for 
ensuring that the views of the group, as an interested party, are 
properly presented. In quite a number of cases the composition of 
agency boards has been deliberately arranged to permit the 

1. Bennetts v Board of Fire Commissioners of New Sou th Wales and 
Others (1967) 87WN (NSW) 307 at 310 - 311. 
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participation and involvement of the major interested parties. 
Presumably this has been done not only to facilitate communication 
between the interested parties and the government but also to increase 
the likelihood that any decisions made, or actions taken, have the 
support of, or at least represent an acceptable compromise to, the 
parties involved. The Committee does not wish to pursue this matter 
too far but the point must be raised that there will clearly be 
tension in some instances between accountability to the minister, and 
subsequently Parliament, and accountability to the interests 
represented on the agency board. The Committee recommends that more 
attention should be paid to the question of sectional representation 
on government agency boards and the constitutional arrangements that 
should accompany such representation. Particular reference should be 
made to the circumstances in which a minister might intervene in an 
agency's affairs, especially when, for example, the agency's actions 
threaten to run counter to established government policy. 

7. 7 The second way in which accountability to sectional or local 
interests is maintained is through direct communication by means 
of special meetings, annual meetings, the circulation of newsletters 
and the publication of the results of research. For example, 
quite a number of agencies make a point of sending representatives 
to local or regional meetings: the Library Board holds monthly 
meetings of public librarians; the Grain Pool has an annual meeting 
of growers; and many agencies publish periodical newsletters 
dealing with their activities and affairs. The Universities, the 
Solar Energy Research Institute and the Western Australian Mining 
and Petroleum Research Institute regularly publish details of 
their research. In each of these ways the agencies have been 
attempting to develop links with particular client or interest groups 
and in so doing are providing an account of their performance. 

ACOOUNrABILII'Y TO OfHER OOVEmMENI' ORGANJ.SMICNS 

7 .8 In addition to their accountability to the Auditor General, 
several agencies have indicated to the Committee that they were 
accountable through a number of other government organisations. The 
Treasury and the Public Service Board were frequently mentioned, while 
it was argued in specific instances that the Eastern Goldfields 
Transport Board was accountable through the Commissioner of Transport; 
the Totalisator Agency Board through the Commissioner of Police; the 
Metropolitan Transport Trust through the Coordinator General of 
Transport; the hospitals through the Department of Health; the Legal 
Aid Commission through the Barristers' Board and the courts: the 
Universities and the Western Australian Institute of Technology 
acknowledged their accountability to the various Commonwealth granting 
bodies and accrediting agencies; and the Local Government Grants 
Commission provides the Prime Minister with a copy of its annual 
report for tabling in the Federal Parliament. In each case the agency 
involved was conscious of the scrutiny being made by the separate 
government organisation and its need to account for its performance. 
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7 .9 The Committee supports the use of these arrangements as 
necessary checks and balances contributing to the overall 
accountability process but it wishes to emphasise that accountability 
to other government organisations should not be seen as an alternative 
to accounting to Parliament and the public generally. 

ACXX>UNrABJLITY TO THE PUBLIC 

7 .10 Accountability directly to the public is maintained in a number 
of ways. Many agencies, including most of those engaged in commercial 
activities as well as the major hospitals, indicated that they were 
accountable in terms of the standards of service they provided. The 
Totalisator Agency Board felt that their financial results were an 
integral part of the accountability process. Agencies such as the 
Western Australian Museum and the Western Australian Art Gallery 
argued that the highly visible form of their activities provided the 
best possible account of their performance. 

7 .11 Other mechanisms of direct public accountability in use include 
open days (the universities and the hospitals); public exhibitions 
and demonstrations of work (the Metropolitan Region Planning Authority 
and the Western Australian Fire Brigades Board); annual open meetings 
(hospitals); the publication of development and management plans (the 
Metropolitan Water Authority and the Environmental Protection 
Authority); the publication of research and other material together 
with an invitation for public comment (the Metropolitan Region 
Planning Authority and the Law Reform Commission); and, more 
generally, the exposure of agencies' activities to media coverage. 

7 .12 All these activities provide an opportunity for the public to 
scrutinise and become informed about the work of individual agencies. 
The Committee believes that this represents an important adjunct to 
the more formal accountability arrangements discussed in the previous 
three chapters. The Committee recommends that all government agencies 
should pay more attention to developing and implementing mechanisms 
of direct public accountability such as open days, public exhibitions 
and meetings, and the publication of management plans. 
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PART 3 

The Role of Parliament 



58 



59 

CHAPI'ER 8: PAILIAPENT AND ACXOUNTABILII'Y 

8 .1 It is quite clear that the arrangements that have just been 
discussed in Part 2 fall some way short of meeting the criteria of 
accountability that were considered in Chapter 2: the financial 
procedures presently followed are both inadequate and incomplete, the 
administrative law arrangements lack consistency and, in many cases, 
are fairly obscure; while the limitations on the use of the minister 
as almost the sole conduit for information on agency performance and 
behaviour should by now be obvious. The present arrangements are thus 
not, in the Committee's view, anything like sufficient to effect a 
degree of accountability appropriate to the operation of government 
agencies in Western Australia in the 1980s. Much of the remainder 
of this Report will be concerned with the details of how a more 
appropriate framework of accountability might be realised. 

8 .2 While the Committee is anxious to see the existing 
accountability arrangements strengthened and improved it is mindful 
of the limited potential for such reform. In particular it is 
conscious of the likelihood that any attempt to increase the direct 
responsibility of ministers to Parliament for the agencies within 
their jurisdiction will lead to pressure for greater ministerial 
involvement in the day-to-day management of those organisations. Such 
a change would abrogate much of the justification for their original 
grants of autonomy. On the other hand it might be recognised that 
the agencies form part of the executive involved in the implementation 
and administration of public policies and that, under the existing 
constitutional arrangements, some ministers must, ultimately, be 
responsible to Parliament for their performance. The key to 
constructing an appropriate framework of accountabililty lies in 
effecting a sensible and practical compromise between the demands for 
agency autonomy and those for ministerial control. 

8 .3 In this regard two points which have already been made, should 
be briefly reiterated. The first is the Committee's view that 
Parliament should not itself be the sole forum for expressions of 
accountability and the second, that in view of the diversity of 
agencies that constitute the agency sector, no single approach will 
ever be suitable for them all. Consequently the framework of 
accountability must extend beyond the legislature and be sufficiently 
flexible to deal appropriately with the wide variety of organisations 
involved. 

8 .4 It is the Committee's view that this framework should not only 
facilitate the traditional 'upward' accountability of agencies to 
Parliament but that it must also encourage the development of 
'horizontal' accountability to peer, interest and other groups and 



60 

'downward' accountability to clients, customers, and people affected 
by agency decisions and policies generally. However, in seeking to 
extend the framework of accountability beyond the immediate confines 
of the legislature, the Committee has no wish at all to downgrade the 
role of that body. Rather it wishes to acknowledge the fact that 
Parliament neither has t he resources, nor is always the most 
appropriate forum for expressions of accountability, and that a number 
of significant constitutional changes, most obviously the much greater 
involvement of outside interests in executive government by means of 
agency board membership, the increasing use of administrative 
appellate tribunals, and the establishment of the office of Ombudsman 
have already extended the traditional horizons of accountability. 

8 .5 It is important, the Committee believes, in view of the 
changed circumstances and the inadequacies of the existing 
accountability arrangements, that Parliament should not be over
zealous in insisting on its complete primacy in matters of 
accountability and that it should demonstrate greater flexibility in 
extending the scope of its traditional roles in relation to 
legislation, executive scrutiny, and publicity and education. 

8 .6 In suggesting this the Committee believes that Parliament has 
both a direct and an enabling role to play in the pursuit of 
accountability. In respect of upward accountability Parliament has 
an obvious and direct role in debating legislation and exercising 
scrutiny over the p~rformance of government agencies through the work 
of its committees; in questioning ministers responsible for particular 
agencies; and in supporting the work of certain public officers such 
as the Auditor General and the Ombudsman. In addition Parliament has 
a less direct, but nonetheless important, role to play in facilitating 
the exercise of judgment on agency performance either by those with 
particular e x pertise or those affected by agency policies or 
deci.sions, and by providing a forum in which matters of importance 
can · be raised. Gover nm en t in Western Aus tralia is, in the Committee's 
view, an unnecessarily closed activity whose techniques and methods 
in some areas appear to lag significantly behind developments made 
in both the private sector and public sectors elsewhere. The 
Committee believes that Parlia ment should actively encourage work, 
by outside groups or persons on matter s r elating to the operation of 
government agencies , and that it should take s t eps to bring the 
results of these s tudies to the Governme n t 's attention. These matters 
are considered in more detail below . 

PAm..IAMENT AND IBGISI&'ION 

8.7 1'raditionally, parliamentary involvement in the accountability 
process has centred on the v arious arran gements and procedures, 
discus sed in Part 2, for exercisin g scrutiny over executive behaviour . 
While the Committee b elieves th at these a rran geme nts mus t be 
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strengthened and extended it is also of the view that much more 
attention should be given to Parliament's legislative function in 
respect of government agencies. It will not be possible, in the 
Committee's opinion, to undertake a proper level of scrutiny without 
a carefully laid legislative base covering such matters as the 
behaviour of agency board members, financial practices, reporting 
requirements, the disclosure of information and administrative law 
matters generally. 

8 .8 It is the Committee's view that decisions to set up new 
agencies have been taken too lightly, and that often the case for 
a separate body, rather than an extension of the existing facilities. 
has not always been well made . The decision that a function should 
be performed by a non- departmental body involves recognition that the 
body should enjoy some independence from government in performing 
these functions; but at the same time it means that to some extent 
the onus on the minister to account for the agency's behaviour has 
been reduced. It is the Committee's strong belief that if the 
Parliament is to sanction this state of affairs then it is necessary 
that the enabling legislation makes a full and substantial reference 
to how appropriate standards of accountability are to be achieved. 
The matters that need to be considered are examined in some detail 
in Part 4 below. 

8 .9 In addition to its oversight of the legislative prov1s1ons of 
individual agencies. the Committee also believes that Parliament has 
an extremely important role to play in considering the adequacy of 
legislation governing either the agency sector as a whole or groups 
of agencies undertaking similar functions. At the present time it 
is probably true to say that individual agencies are usually too busy 
with their own affairs to look much beyond their walls, that ministers 
tend to confine their attentions to matters within their own 
portfolios, while the traditional central co-ordinating agencies 
(Treasury, Public Service Board, Department of Premier and Cabinet) 
have demonstrated only a limited capacity to co- ordinate the 
activities of government agencies. It is the Committee's view that 
this situation leaves a lot to be desired and that in the 
circumstances it is incumbent upon Parliament to pay close attention 
to issues extending beyond the confines of a single agency. 

8.10 There are, for example, a number of areas where a single 
piece of legislatio·n, applicable to all or to particular classes of 
agencies, would be appropriate. A good example of this kind of 
legislation is the Canadian Financial Administration Act (R.S.c.116) 
which is described as : 

"An Act to provide for the financial administration 
of the Government of Canada, the audit of public 
accounts and the financial control of Crown 
corporations". 
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Part VIII of this Act, which applies to all Crown Corporations, makes 
provision for such matters as operating budgets, capital budgets, 
details of the reporting year, bank accounts, the awarding of 
contracts, annual reports, auditors' reports and so on. (The State 
Government has announced its intention to introduce similar 
legislation in Western Australia . ) In the absence of direct central 
controls, such legislation not only promotes uniformity and 
facilitates the comparability and aggregation of data but it also 
reduces the general level of uncertainty over just what might be 
expected of a particular organisation. If, as the Committee believes, 
accountability is heavily dependent upon understanding, then 
Parliament has an important role to play in bringing some coherence 
to a confused scene: the encouragement of legislation of widespread 
application is an obvious place to start. 

8.11 A similar approach might also be taken towards encouraging 
uniform provisions in the legislation of agencies that undertake 
similar functions. Not only is it felt that the Parliament should 
ensure that individual agencies are subject to appropriate 
accountability arrangements but also that it should take a wider view 
and consider the proposals for a new agency in the context of similar 
ones that already exist. This is not to suggest that there should 
not be provisions particular to a specific board, however, 
the Committee believes that Parliament should pay rather more 
attention to standardisation than it presently does . 

8 .12 The particular matters with which legislation pertaining to 
individual agencies, groups of agencies or the agency sector as 13-

whole might deal, are considered in some detail in Part 4 below. Here 
it is sufficient to stress that in the Committee's view the 
achievement of a systematic and comprehensive approach to 
accountability will depend heavily upon a number of specific 
legislative enactments designed to facilitate the exercise of scrutiny 
at all levels. In the Committee's view the present procedural 
arrangements are insufficient to ensure that this is achieved. The 
treatment of matters of detail in a Committee of the whole House 
provides insufficient time for consideration of the often complex 
arrangements contained in Bills dealin g with government agencies. 
The Committee believes that Parliament's obligations to establish an 
adequate legislative mandate will only be achieved when individual 
Bills are subject to scrutiny by an adequate Standing Committee 
system. 

PARLIAMENT AND EXF.a.TfIVE SCRUTINY 

8 .13 Parliamentary scrutiny of government agencies. their finances 
and their performance is undertaken in three main way s: through the 
work of Parliamentary Committees; through the participation in the 
legislature of the ministers of the Crown individually responsible 
for the agencies; and through the work of certain officers such as 
the Auditor General and the Ombudsman. 
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8.14 The work of Parliamentary committees as a means of 
exercising scrutiny over the executive is clearly in its infancy in 
Western Australia. The shortcomings of the present arrangements were 
highlighted in Part 2 above and the Committee notes both the 
Government's expressed intention to expand and strengthen the role 
of the Public Accounts Committee and the setting up in the Legislative 
Council of a Select Committee to examine and report on the need for 
an expanded committee system. In view of this last development the 
Committee intends to restrict its comments on the potential of an 
integrated committee system to such remarks as are necessary to 
emphasise its contribution to the framework of accountability. 

8.15 Parliament not only has a traditional responsibility 
but also a unique opportunity to exercise scrutiny over the executive 
in relation to the parliamentary appropriation of money, through the 
requirement that all legislation be sanctioned by Parliament, and 
through the Parliament's considerable powers to call for persons, 
papers and records. It is the Committee's view that in undertaking 
these activities Parliament's efforts need be supplemented by the work 
of a number of parliamentary committees. There are two main reasons 
for this: first, the inability of the individual Houses, sitting in 
plenary sessions, to deal with matters of detail and second, the sheer 
volume of material, emanating from the executive, that needs to be 
considered. It is the Committee's opinion that proper and detailed 
scrutiny will oniy be achieved through the use of an integrated 
committee system. 

8.16 In respect of government agencies there is a particular need 
for much greater attention to be paid, by means of committees, to 
proposals for legislation and subordinate legislation, estimates, 
capital works programmes, expenditure and the comments made in the 
Auditor General's Reports . Committees provide the opportunity to seek 
detailed explanations, to undertake extensive research, to examine 
the agency staff involved in the implementation and administration 
of particular policies and to consider at some length the questions 
and issues that arise. Perhaps more importantly, if it is accepted 
that the use of the agency form divides responsibility between a 
minister and the agency board, committees provide the only opportunity 
for parliamentarians to question individual board members about the 
tenure of their stewardship. It is this Committee's view that matters 
relating to economy, efficiency, effectiveness, the legality of 
expenditures and personnel management practices should be the sole 
responsibility of the agency board and that as such they be directly 
accountable to Parliament. In the absence of a committee system there 
is no way that this can be achieved. The Committee th us recommends 
that a high priority should attach to the development of a more 
extensive committee system by the Parliament. A detailed 
consideration of the particular issues that these committees might 
examine is provided in Part 4 below. 
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8 .1 7 The second opportunity for parliamentary scrutiny is provided 
by the chance to question the minister constitutionally responsible 
for the individual agencies . The most obvious approach is by means 
of the parliamentary question but this can be supplemented by the 
examination of ministers in the course of debate and further 
strengthened by the appearance of ministers before parliamentary 
committees. The Committee is conscious, in calling ministers to 
account, of the need to maintain an appropriate balance between the 
minister's responsibilities and those of the board members of a 
particular agency. In this regard it is important that the relative 
positions of the agency and the minister be clearly understood and 
that Parliament should be made aware of any political interference 
in the management of an agency which might have affected its 
performance. It is the Committee's view that the development of an 
adequate framework of accountability must include the establishment 
of criteria determining the relative responsibilities of the minister 
and the agency board. This issue is considered in some detail under 
the heading 'Mandate' in Part 4 below. 

8.18 More generally, Parliament must ensure that ministers meet the 
responsibilities statutorily vested in them in relation to such 
matters as the appointment of board members, the presentation of 
estimates, accounts and annual reports, the issue of ministerial 
directives and measures taken to monitor their implementation. The 
situation must not be allowed to develop where the relative autonomy 
of the agency encourages an abrogation of ministerial responsibility. 
Parliament must be vigilant in ensuring that ministerial obligations 
are properly met . 

8 .19 The third focus for parliamentary scrutiny of the agency 
sector is the work of particular public officers of whom the Auditor 
General is the most important. It is the Committee's view that 
Parliament should pay more attention to the work of the Auditor 
General and that he should be given greater powers to extend the scope 
of his audits beyond the traditional concerns with financial 
regularity and compliance. This matter is taken up in more detail 
in Part 4 below. Action by Parliament or one of its committees 
following comments made in the Auditor General's Report is a good 
illustration of the point made a number of times already in this 
Report, that, while the legislature itself may not have the resources 
necessary to undertake all the tasks associated with a comprehensive 
approach to accountability, it is in a unique position both to see 
that all the required checks are made and to initiate any further 
inquiries that it deems necessary. 

8. 20 Through the work of its committees, the participation of 
ministers in its proceedings, and the reports of officers such as the 
Auditor General, Parliament is provided with a number of opportunities 
to exercise a degree of direct scrutiny over the work of the agency 
sector. It is essential for the development of a comprehensive 
framework of accountability that Parliament should exploit these 
opportunities to the full. This is ce rtainly not being done at the 
present time. 
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P.ARJAWNI' AND PUBLICITY 

8.21 Parliament's third contribution to the accountability process 
is through its traditional role as a forum for consideration of 
matters of public importance and interest. In this way it has the 
capacity both to sponsor public debate on matters pertinent to 
government agencies and to pursue particular issues that might be 
raised. This can be done in a number of ways: by raising questions 
with the appropriate ministers in the Parliament; by the appointment 
of select committees to examine and report on particular issues; by 
considering issues within the existing committee system; by 
organising seminars or similar meetings to which a wide variety of 
interested persons might be invited; by giving publicity to particular 
reports or items within reports (for example, those of the Ombudsman); 
and by means of legislative provisions which require agencies to be 
more open about their activities. This could include not only 
legislation relating to such matters as reporting requirements and 
freedom of information but also to provisions similar to that included 
in the State Energy Commission Act 1979 1which requires the 
Commission to inform the public of the relative efficiency, advantages 
and disadvantages of different methods of energy use. The Committee 
believes that there are quite a number of areas where it would be 
appropriate for an agency to be required to engage in public debate 
on matters relating to its performance and priorities. 

8 .22 It is the Committee's view that Parliament has a key role to 
play in encouraging substantial change in a system which at present 
is characterised by an unnecessarily high degree of secrecy and a very 
low level of public debate. This can be effected in a number of ways: 
by insisting on legislative provisions relating to matters such as 
reporting and accounting principles; by making sure that the 
legislature exercises, through all the means available to it, a proper 
degree of scrutiny over the executive; and by sponsoring and 
publicising ·· studies and debate on matters relating to government 
agencies. The key to success in reforming the present arrangements 
lies as much in changing attitudes as it does in changing procedures. 
Procedural reform will be worthless unless it is matched by a 
determination from members of Parliament to see that the issue of 
accountability is taken seriously. If Parliament and, more 
importantly, individual parliamentarians are not prepared to make the 
commitment then it is unlikely that the individual agencies will 
afford the issue of accountability the priority it must enjoy. 

1. S27(8)(d) 
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PARI' 4 

A Framework of Accountability 
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CHAPTER 9: THE NEED FOR A FRAl\EWORK OF ACCOUNrABILITY 

9 .1 The bulk of the evidence presented in Part 2 points 
unequivocally to the fact that the government agency sector has grown 
on an ad hoc basis without any systematic attempt to develop 
appropriate accountability arrangements . Neither the Government nor 
the Parliament has, on any occasion in the past, stood back to 
consider the principles which might form a framework of accountability 
for government agencies. Individual agencies have been established 
on an 'as and when needed' basis and pressure on parliamentary time 
has meant that their introduction has rarely been accompanied by any 
public consideration of either how the new agency will fit into the 
organisation of government as a whole, or whether its aims and 
objectives are consistent with those organisations already operating 
in the area. The result is that the laws relating to government 
agencies are what Professor Geoffrey Sawer once described as a 
'wilderness of single instances' in which there is little consistency 
in the provisions made for like organisations and much confusion over 
the accountability arrangements. The Committee thus believes that 
reforms in this area have long been overdue and it is intended, in 
the remainder of this Report, to consider the arrangements necessary 
to establish a systematic and comprehensive framework of 
accountability. 

9 .2 Whereas departmental accountability arrangements are relatively 
straightforward (though not necessarily effective) those pertaining 
to government agencies are complicated by the independence that is 
the characteristic feature of the agency form . The response, in 
accountability terms, to the particular problems posed by the agency 
form, has been an attempt to stretch the existing arrangements in an 
effort to accommodate the new organisations. Sufficient evidence was 
presented in Chapters 4 and 5 to suggest that the adaptation has been 
by no means wholly successful. The central dilemma, evinced both here 
and in numerous reports in other jurisdictions, is how to balance the 
demands for political control and accountability against those for 
a working independence for the agency board. Without such a degree 
of independence there can be little justification for the use of the 
agency form: a ministerial department would be both more appropriate 
and less problematical . 

9. 3 The key, in the Committee's view, to finding an appropriate 
balance, lies in minimising the amount of discretion available to 
ministers and boards by establishing coherent and comprehensive ground 
rules governing agencies' operations. At the present time such rules 
are few and far between and both ministers and agencies enjoy a great 
deal of freedom in interpreting them. As a result accountability is 
reduced not only because of the difficulties over the 
ministerial/agency relationship but also because of the confusion 
about what an agency should be doing and how it should be doing it . 
However, in proposing the establishment of such ground rules the 
Committee is not advocating a reduction in the operating independence 
of agencies . Rather that the parameters within which this 
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independence is allowed should be more clearly defined and that the 
relationship between each agency and its minister should be more 
precisely stated. Only in this way, in the Committee's opinion, will 
it be possible to achieve a satisfactory standard of accountability. 

9 .4 Such a view has led the Committee to favour a three-element 
framework of accountability consisting of mandate, political control 
and evaluation and review, in which the first and last elements are 
emphasised as a way of reducing the difficulties encountered in 
attempting to resolve the control/independence dilemma which has 
already been documented. It is the Committee's view that if rather 
more attention were paid to an agency's mandate (that is the framework 
within which it will operate) and to the mechanisms of evaluation and 
review, then many of the difficulties associated with political 
control, which present such problems for accountability, could be 
reduced to manageable propositions. 

9 .5 Before moving to consider the separate elements in Chapters 
10, 11 and 12 the Committee wishes first to make some comment on the 
use of the government agency form. The point has already been made, 
and it is worth reiterating, that the use of government agencies with 
their grant of independence. presents a challenge to ministerial 
responsibility which is the central principle of the State's political 
arrangements. The Committee thus believes that any attempt to move 
away from this principle by employing the agency form must be 
justified by refer~nce to the particular advantages that can be 
expected to accrue from the use of an agency rather than a ministerial 
department. The Committee is not denying that there are real 
advantages to be gained but it believes that too frequently agencies 
are established, to meet a perceived policy need, without a real 
consideration of the problems that may result. It is the Committee's 
view that Parliament should seek satisfactory answers to the questions 
detailed below before it is prepared to sanction the establishment 
of a new government agency. 

9 .6 There are a number of areas where the agency form has 
traditionally been preferred to that of the department (for example, 
in undertaking business activities or quasi-judicial or adjudicative 
functions) and the Committee does not feel the need to catalogue all 
of them. However, given that there are cases where the use of 
government agencies has been accepted, it still remains important to 
justify each individual decision. Two main questions need to be 
addressed: 

Can the costs of establishing a new agency be 
justified? 

Does the new agency complement the work of those 
organisations already operating in the area and 
can its policies and programmes be 
satisfactorily co-ordinated with those already 
in existence? 
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Each of these questions is considered in a separate section below. 

THE COSTS CF fSTABLJSHING A NEW AGENCY 

9. 7 While a new agency is sometimes established in response to a 
completely new policy initiative, more often than not the new 
organisation takes over functions, and with them staff and other 
related resources, from instrumentalities already operating in the 
area. In both cases significant costs may be involved. Where an 
agency is established to take government administration into a 
completely new field the costs range from relatively mundane items 
such as furnishings and stationery to the more significant items 
required for new staff such as accommodation and capital equipment. 
It is likely that at least some of these costs could be reduced if 
the existing machinery was employed. In the case of agencies taking 
over functions from existing organisations there will not only be 
financial costs in the purchase or lease of accommodation and 
equipment, stationery and the like but also costs in making 
adjustments to legislation, official manuals, and telephone 
directories; costs in revising financial appropriations and 
allocations, and adjusting accounts; costs in re-arranging support 
services such as libraries, secretarial and computer facilities; costs 
in terms of adjusting the organisational and staffing framework and 
arranging for the transfer of staff; costs in terms of disruption to 
client and community groups with established relationships with the 
existing organisations; costs in the disruption of personnel 
management programmes and the career patterns of individual officers; 
and costs in terms of the time spent by senior officers in 
establishing a new organisation rather than administering and 
implementing particular policies. While not all of these costs can 
be readily measured, they may be quite significant, especially when 
the obvious purpose of establishing a new agency is to get new 
policies and programmes into action as quickly as possible. The 
Committee recommends that Parliament should be provided with 
sufficient information to enable it to consider whether the purported 
advantages of using a new and separate agency can be justified in 
terms of cost and disruption involved. 

OO-ORDINAI'IOO WII'H OfHER ORGANJSAI.'101'5 AND POLICIFS/PROORAMMES ALREADY 
IN PIACE 

9 .8 In its Second Report (Second Edition: May 1985) the Standing 
Committee showed how extensive the network of government operations 
now is. In excess of 600 agencies are involved (an average of 40 per 
Cabinet Minister) and although the number of major instrumentalities 
is rather less than this figure, the potential problems can be readily 
seen. Each time a new agency is added the problems are enhanced and 
the costs associated with co- ordination can become quite significant. 
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They can be one of two sorts: costs related to the establishment and 
operation of co-ordinating mechanisms and those resulting from the 
failure to achieve any satisfactory level of co-ordination. The first 
might be seen in terms of delays caused by inter-organisational 
communications and the need to develop committees and other mechanisms 
and arrangements designed to ensure that agencies complement each 
other's work. In the second instance the costs might be seen in terms 
of overlap and duplication of effort and in some cases direct conflict 
between the policies and work of separate agencies. This is 
particularly likely if the agencies' terms of operation are not 
clearly defined and they become subject to re-interpretation with the 
passage of time. From the evidence presented to the Committee such 
changes in the agencies' goals and functions are the rule rather than 
the exception. 

9 .9 The greater the expansion of the agency sector the greater the 
likelihood that both the costs of co-ordinating and the costs of not 
co-ordinating will rise. It is important to consider these costs when 
advocating the establishment of a new agency. It may well be that 
the costs of fitting the new agency to the existing machinery (the 
measurement of which will probably not be quantifiable) may well. in 
the long run, be much more significant than the material and 
quantifiable expenditures that are likely to dominate any public 
estimate of costs. The Committee thus believes that Parliament, when 
considering the establishment of a new agency. should be provided with 
such information as will enable it to see how the agency and its 
programmes will be . dovetailed into those already in existence. 

9.10 In particular the legislature might seek to relate the 
personnel and financial arrangements for the new agency to those 
already in existence and, more importantly, to compare both the 
general form of the legislation and the particular powers to be 
granted with those of similar agencies already operating. The 
Committee recommends that the Parliament should use the opportunity 
presented by the introduction of legislation to establish a new agency 
to question the rationale and purpose for government participation 
in the particular area and to promote, where appropriate, the greater 
use of uniform legislative provisions. 

9 .11 The Committee's view is not that the problems of co-ordination 
should rule out any expansion of the agency sector but rather that 
any plans to establish a new agency should be accompanied by an 
analysis of the existing arrangements documenting just how the 
problems of co-ordination will be overcome. 

9 .12 Both these issues of costs and co-ordinat ion are matters which 
cannot appropriately be dealt with in legislation in so far as they 
involve in tangibles and other agencies and organisations. Answers 
must be sought from the ministers involved during the course of debate 
and the information received should form a background against which 
the particular arrangements for mandate, political control 
and evaluation and review can be assessed. These is sues are 
considered separately in Chapters 10, 11 and 12. 

( 
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CHAPrER 10: MANDATE 

10 .1 The first of the three key elements in the framework of 
accountability proposed by the Committee is the concept of mandate . 
An agency's mandate is the framework within which it operates and 
includes such factors as its s pecified functions, duties and 
objectives, its relationships with other organisations, its powers, 
its structural characteristics and its operating parameters. The 
construction of a detailed mandate is, in the Committee's opinion. 
an essential prerequisite for establishing not only a workable balance 
between the competing demands for managerial autonomy and political 
control but also for ensuring that a comprehensive evaluation of the 
agency's performance may subsequently be undertaken . The mandate, in 
other words, sets the ground rules deter mining the behaviour of the 
agency and those most closely involved with it and provides the 
background against which the performance of all parties can be 
assessed. In this chapter it is pr oposed to examine the various 
factors that a mandate mus t include . 

FUNCTICNS AND OBJF.CI'IVES 

10. 2 In the Committee's view it is crucial that an agency should 
have a particular set of objectives and that these objectives should 
be widely known and understood. The possible consequences of a failure 
to establish clear . objectives are at least three- fold. Firstly. it 
is likely to prejudice evaluation. If it is not known what an agency 
is trying to achieve then it is impossible to judge whether it is 
succeeding. Evaluation requires a clear statement of objectives. 
Secondly. the absence of objectives means that the initiative in 
interpreting its role is passed to the agency which may assume a 
degree of latitude in its operations that may not be appropriate for 
a public body. While a private organisation, faced with a downturn 
in the demand for its goods or services, might reasonably endeavour 
to diversify and pursue other markets, it is much less certain whether 
this is an appropriate course of action for a government agency. There 
would be dangers in this development : the agency might begin to 
duplicate the work of other public bodies; it might enter into areas 
of activity which have not been sanctioned and for which there may 
be little support; and this in time could contribute to what is often 
seen as a major problem of the agency sector, the relative immortality 
of individual agencies. The Committee recommends that in the absence 
of demand for an agency's services, the agency should be abolished 
rather than have its activities extended into new fields, unless such 
extension is specifically approved by the Parliament. Finally, the 
third consequence of the failur e to establish clear objectives lies 
in the difficulties it presents to establishing workable and proper 
relationships with other organisations and the executive. If it is 
not known what an agency is trying to do then it will be difficult 
to gauge the appropriate levels of suppor t that it should be accorded 
and the degree of independence it should enjoy. 
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10 .3 A major difficulty in this area has been the failure, on the 
part of many agencies, to distinguish between functions and 
objectives. In responding to the Committee's questionnaires a 
considerable number of agencies recognised no difference between the 
two concepts with the result that the agencies' objectives often 
amounted to nothing more than continuing to do what they were already 
doing. This means, for example, that agencies involved in, say, 
registration procedures become totally immersed in the orderly 
administration of that task at the expense of any consideration of 
the work or the utility of its continuation. Without objectives and 
measures designed to determine the degree of their attainment, an 
agency's contribution to the government's overall policy objective~ -
will remain largely unknown. 

10.4 Some measure of blame for the generally low level of concern 
with objectives must lie with the agencies' enabling statutes which 
rarely indicate more than the functions that should be undertaken. 
But some of the blame must also be shouldered by ministers and the 
agencies themselves for the failure to develop and publicise 
appropriate criteria. While the Committee can understand a certain 
reluctance to be too explicit in the setting of objectives lest 
failure to achieve should attract unwanted opprobrium, it nevertheless 
believes that where the expenditure of public money is involved, 
accountability requires not only a full explanation of purpose but 
also a high regard for the relationship between costs and benefits 
achieved. It may well be that in some cases the provision of 
objectives may not be straightforward: an agency might, for example, 
be involved in the pursuit of a number of objectives which are not, 
on the face of it, compatible, or it might be that frequent 
ministerial involvement and direction is experienced. The Committee 
recognises the difficulties that such factors introduce but it 
believes that they are by no means insurmountable. The failure to 
effect significant changes in these areas is likely to prejudice 
severely any attempt to improve accountability. 

10.5 At the present time there is little evidence in Western 
Australia of any concern with the establishment of objectives for 
government agencies. The majority of the agencies' statutes in 
Western Australia provide only a most rudimentary outline of the 
agencies' functions and remain almost totally silent on the question 
of objectives. The reason for this is probably the general acceptance 
of the argument that since agencies are subject to government controls 
they will be affected by the way politicians make policy and thus 
there will be a propensity to react to a situation in a manner 
determined by the political realities of the moment rather than a pre
determined set of objectives. Furthermore, given evolving priorities 
over time, especially after a change in government, and the political 
and economic significance of the major agencies, there is little 
likelihood that they will be insulated from short-term pressures. In 
such an environment there is little point in attempting to enumerate 
an agency's overall objectives. 
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10 .6 To accept this argument is to deny many of the premises upon 
which the use of the agency form was predicated. Many government 
agencies were deliberately established with a degree of independence 
to remove them, at least in part, from the pressures of every-day 
politics. This grant of independence was seen as essential to 
facilitate the particular activities being undertaken by the agency, 
whether these were operating in a commercial environment, undertaking 
adjudication on a quasi-judicial basis or conducting research free 
from immediate political pressures. If the agencies are to be 
susceptible to continual political interference then the use of the 
agency form can hardly be justified and the more flexible departmental 
organisation should be used . 

10. 7 This is not to suggest that the objectives of an agency should 
not be subject to politically motivated change: rather that the 
circumstances surrounding any s uch change should be subject to a 
degree of control . If an agency's overall objectives (which will be 
expressed in quite general terms anyway) require change, then the 
legislation will have to be amended. However, less radical 
alterations can be made by means of changes to the agency's short term 
targets. If ministers wish to initiate policies contrary to an 
agency's established objectives (for example, to require an agency 
committed to making a profit to undertake a commercially non-viable 
service) then this should be a matter for public knowledge and 
appropriate financial compensation from central funds. In other 
words, the question of the agencies' status has to be sorted out. 
Either an agency assumes a degree of independence, subject to known 
political controls .and published ministerial directives, in which 
objectives are explicitly stated and the agency board takes 
responsibility for their attainment, or else it is accepted that an 
agency is subject to any involvement the minister may care to make, in 
which case the use of objectives becomes much more problematical and 
the responsibility of an agency's board for its performance is much 
less clear-cut. In this last case there can be little point in 
employing the agency form . 

10 . 8 It is the Committee's view that objectives should be set at 
three separate levels. The first should relate to the performance of 
a specific group of agencies (for example, business, commercial and 
trading organisations or regulatory authorities); the second should 
refer to the particular goals of individual agencies; while the third 
should specify short-term performance targets. At the first level the 
establishment of objectives should be the province of government and 
should find expression in white papers, strategic policy documents and 
the like. At the second level general objectives s hould be written 
into the individual agency's statutes and should, therefore, be the 
subject of parliamentary debate. Finally, the short - term performance 
objectives are a matter for establishment after negotiation between 
the minister and the agency involved and should be incorporated into 
the agency's corporate plan which s hould be regularly revised and, at 
least in an abbreviated form, widely available. 
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10 .9 The Committee believes that at the first level there ought to 
be specific statements of objectives from the government in respect of 
particular groups of agencies. For example, in relation to trading 
agencies, there should be a clear identification by the government of 
its policy in relation to such matters as profitability, rates of 
return on investment, the requirement that agencies undertake 
activities that are not commercially viable in support of social 
policy commitments, and the granting of s ubsidies from central revenue 
where this is done. In addition the government might also introduce 
general objectives on matters such as the introduction of standard 
accounting and depreciation principles, the use of data processing 
equipment and a uniform approach to the imposition of rates and taxes 
on government agencies. 

10.10 Examples of the kinds of objectives and the documents in 
which they might appear are the three British White Papers, 'The 
Financial and Economic Obligations of the Nationalised Industries' 
(Cmnd.1337), 'Nationalised Industries : A Review of Economic and 
Financial Objectives' (Cmnd.3437) and 'The Nationalised Industries' 
( Cmnd. 7131), published in 1961, 1967 and 1978 respectively. These 
papers are important government statements on matters such as 
investment appraisal, pricing policies, capital structure, industrial 
democracy, consumer relations and corporate planning. Together, the 
contents constitute an overall set of objectives, applicable to one 
group of agencies, in this case the nationalised industries. They are 
important not only as a concise expression of government policy but 
also as a backgrQund against which agency performance may be 
considered. 

10 .11 In the same way, overall objectives might also be 
established for other groups of agencies such as those involved in 
regulation or quasi-judicial decision making. Both these groups of 
agencies have grown on an ad hoc b asis with the result that there are 
wide variations both in the powers available to the individual 
agencies and in the procedural arrangements followed. The Committee 
recommends that the government iss ue policy guidelines for each 
related group of agencies. For example, those agencies charged with 
hearing appeals should be guided by an overall policy on 
administrative law matters while those involved in regulation should 
be required to operate within the confines of an established policy 
designed to improve standards in the area of service provision. 
General objectives like these, to which an agency would have to show 
that it was contributing, would do much not only to reduce the 
incoherence of certain parts of the agency sector but also to 
facilitate judgment on the need for an agency's continued existence. 

10.12 To the best of the Committee's knowledge there are very few 
documents in existence in Western Australia designed to provide a 
policy background for particular groups of agencies. In consequence, 
while the functions of individ u al agencies may be s traightforward 
enough, it is by no means obviou what related groups of agencies, 
collectively, are trying to achieve. 
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10.13 At the second level, the Committee believes that objectives 
should be stated, at least in a general way, in an agency's statute. 
It should be possible to look at the legislation and determine what an 
agency is trying to do. At the present time, as has already been 
noted, many statutes contain only an extremely rudimentary outline of 
the agency's functions and most avoid, altogether, the question of 
objectives. These statutory objectives should then be fleshed out in 
the agency's corporate plan which the Committee believes needs to be a 
public document. Objectives here should be stated in both agency and 
programme terms. A corporate plan is crucial to an agency's mandate. 
Not only will it be the source of the agency's detailed programme 
objectives but it will also indicate how it is expected that these 
objectives will be realised. 

10. 14 As an example of the kind of work the Committee is 
advocating, reference will be made to the stated corporate philosophy 
and objectives of the Metropolitan Water Authority. (The Western 
Australian Water Authority as from July 1 1985 .) The Authority has 
adopted the following general statement of its corporate philosophy: 

"The Authority is a public business undertaking, 
unsubsidised by Government, providing services to 
its customers at a price which reflects their full 
costs". 

Major objectives in 10 key areas have then been adopted. 

These are: 

1. Provision of Services: 
"To provide services according to customer 
demands, both quantitative and qualitative, at 
least cost". 

2. Public Understanding and Contribution: 
"To promote public understanding of, and 
contribution to, the many interdependent 
factors which affect water, sewerage and 
drainage services". 

3 • Conservation of Resources: 
"To encourage efficient use of physical and 
financial resources". 

4. Land - Use Planning: 
"To work closely with planning authorities to 
co-ordinate the provision of s rvices and to 
advise them of the implications of various 
community planning alternatives". 
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5 • Environmental Consideration: 
"To assess the environmental effects of 
proposals, and to promote public understanding 
of environmental factors and the implications 
of alternative courses". 

6. Investigation and Development: 
"To promote investigation and development of 
relevant new ideas and operational 
improvements". 

7. Human Resources: 
"To ensure that all staff are skilled and 
motivated, aware of the organization's 
objectives, policies and activities, and 
responsive to customer demands". 

8 • Efficiency ~I}d . Effectiveness: 
"To promote organizational efficiency and 
effectiveness by reviewing standards, staffing 
arrangements and operating procedures in the 
light of continual advances in technology and 
improvements in methods" . 

9 • Financing: 
"To fund assets by the most economic means 
available so as to ensure continuity of 
services". 

10. Charging: 
"To develop charging structures which promote 
economic efficiency and reflect the true cost 
of providing services to customers". 

10 .15 These objectives are not action-statements but statements of 
intention, important as guides to both the agency's managers and to 
those charged with evaluating its performance. They are crucial in 
developing an agency's mandate and with it a proper framework of 
accountability. 

10 .16 At the third level, the Committee believes, objectives 
should take the form of short-term performance targets covering 
periods from one to five years. They are not appropriately included 
in an agency's statute and are essentially a matter for consultation 
between an agency's board and its minister. The Committee recommends 
that each agency should publish short-term performance targets (one
five years) in its corporate plan and annual report. 
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10 .17 Examples of the kind of objectives envisaged might include 
the completion of a specific project within a particular time period; 
the achievement of a specified reduction in the subsidy paid to the 
agency by the government; a reduction in the time taken to process 
applications; or a specified increase in activity per agency employee. 
Objectives at this level can be either of a financial or non-financial 
type, though of course the latter will be more difficult to monitor. 

10.18 To assist in this matter the Committee recommends that each 
agency should develop performance indicators designed to demonstrate 
the extent to which the objectives have been achieved and also other 
factors important to any evaluation of the agency's performance. 
These include matters relating to both efficiency and effectiveness. 
To support the feasibility of this suggestion the Committee draws 
attention to the British White Paper on the Nationalized Industries 
(Cmnd.7131,1978), the Canadian Treasury Board Circular (1976-25) on 
'The Measurement of the Performance of Government Operations' and the 
Diagnostic Study entitled 'Fjnancial Management Improvement Program' 
undertaken jointly by the Australian Public Service Board and the 
Department of Finance. All of these documents, in advocating the 
introduction of performance indicators, accept both the need for the 
development and the practicality of the concepts involved. In its 
White Paper the British Government stated it had: 

"asked each [ nationalised] industry, in 
consultation with its sponsoring department, to 
select a , number of key performance indicators, 
including valid international companies, and to 
publish prominently in their annual reports. They 
would be supported by an explanation of why they 
had been chosen and of significant trends. The 
indicators will vary from industry to industry ••• 
[but] there will probably be some indicators 
common to most including, for example, labour 
productivity, and standards of service, where 
these are readily measurable. 
• • • The Government believes • • • that the 
nationalised industries should be prepared to 
make public suitable aims in terms of performance 
and service, and it has asked them to do this in 
their reports and accounts". 

10.19 Under these instructions, British Railways, for example, 
now incorporates in its annual report, five year trends for a 
considerable number of performance indicators involving resources, 
reliability and capacity. These include figures for freight revenue 
per wagon; passenger trains arriving on time, or less than five 
minutes late, as a percentage of total passenger trains; total 
administration costs per loaded train mile; and Public Service 
Obligation Contract per passenger mile. Similar measures are now 
employed by a number of Commonwealth agencies, but their use, 
particularly in Western Australia, is by no means widespread. 
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10 .20 By way of conclusion to this section the Committee wishes 
to draw attention to the continuity that runs through the different 
levels of objectives considered. Starting with policy for particular 
groups of agencies, the Committee believes that it should be possible 
to see how this has been translated into the general policy objectives 
of an individual agency and then, finally, in to the short-term targets 
amenable to measurement by carefully chosen indicators. It is the 
Committee's view that while much of the work done already in this area 
has concentrated on commercial-type public organisations there is no 
reason why the techniques cannot be applied right across the agency 
sector. 

AGENCY REI.ATIONSHIPS: PARLIAMENT 

10.21 A second important aspect of an agency's mandate lies in the 
relationships it enjoys with other organisations. It is the 
Committee's view that the major features of these relationships should 
be laid down in the agency's legislation. In this and the following 
two sections consideration will be given to an agency's relationship 
with Parliament, with the executive and with other governmental 
organisations. 

10 .2 2 In terms of its mandate there is not a great deal that needs 
to be written into an agency's legislation concerning its relations 
with Parliament. By and large Parliament's relationships with 
organisations of the executive are covered by a number of conventional 
rules supplemented by the Parliamentary Privileges Act 1891 and the 
Standing Orders of the individual Houses. However, there are two 
major areas where the Committee believes that an agency's relationship 
with Parliament should be clarified by means of legislation. 

10 .23 The first of these relates to the establishment of agencies; 
the Committee recommends that all agencies should be established by 
legislation rather than regulation or Order -in-Council. The reason 
for this is simply that Parliament should be involved in the 
establishment of each agency and that it should be in a position to 
consider the administrative and other provisions being made. If 
agencies are established by other means, Parliament will be largely 
denied this important supervisory role. 

10.24 The second issue, which is essential to the construction of 
an effective mandate, is an explicit legislative statement of an 
agency's responsibility to report annually to Parliament. This matter 
was considered at some length in the Committee's Third Report, 'Annual 
Reporting Requirements for Government Agencies', and here the 
Committee wishes only to reiterate its belief in the fundamental 
importance of annual reporting to the establishment of a comprehensive 
framework of accountability . It is the Committee's view that there 
should be annual reporting legislation in which the standards and 
criteria of reporting are laid down, but in addition, extra emphasis 
might be obtained by writing the basic reporting requirements into 
each agency's statute. 
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AGENCY .REIATIONSHIPS: THE EXECUTIVE 

10.25 If, in terms of mandate consideration, an agency's 
statutory relationships with Parliament are relatively 
straightforward, the same cannot be said of its relationships with the 
executive. The lack of established theory in the area of 
agency /minister relations (especially in comparison to that pertaining 
to department/minister relations) has already been commented on in 
this Report (see Chapter 3) and in the Committee's view the failure to 
develop a coherent body of theory can be put down to a systematic 
failure to appreciate the significance of the accountabililty versus 
independence dilemma. In Western Australia there are neither 
generally accepted principles nor consistent statutory prov1s1ons 
governing the relations between agencies and their ministers. The 
agency sector has developed on the basis of opportunistic pragmatism 
with little consideration for the coherence of the sector as a whole. 
The result is a high degree of uncertainty about the appropriate locus 
of responsibility for agency performance which presents an almost 
insurmountable barrier to the achievement of an appropriate level of 
accountability. 

10.26 While the Committee is aware that it will never be possible 
to reduce all aspects of the relationship between a minister and an 
agency to a series of straightforward, universally applicable, 
legislative propositions, it nevertheless believes that there are a 
number of importaD.t issues that are amenable to clarification in this 
way. In other words it is held that an agency's mandate should 
provide at least a basic outline of its relationship with its 
minister. In particular, it ought to be possible, from an examinatio·n 
of the mandate prov1s1ons, to determine both the degree of 
independence that the agency might expect to enjoy and the particular 
areas in which ministerial involvement has been sanctioned. 

10 .27 The particular framework will vary from agency to agency 
and the specific provisions should be determined by a number of 
criteria, including the kind of activity t o be undertaken by the 
agency, the composition of its board and its relationship with the 
Crown. The general objective should be to establish an operating 
framework in which the need for independence is appropriately balanced 
against the requirements for political control. The starting point 
for such a mandate will be the legislative provisions dealing with the 
relative responsibilities, duties and powers of the minister and the 
agency board. 
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10.28 The Committee believes that an agency's statute should 
include a comprehensive statement of the duties of the agency's board 
members and that it should define, as far as possible, what should be 
answered for by the agency's board. In comparison with the boards of 
private companies, government agency boards remain strangely 
unfettered by statutory obligations . The Committee has already 
recommended, in its Third Report, that an Annual Reporting Act should 
make provisions for the financial statements in an agency's annual 
report to be accompanied by a certificate, similar to that required by 
section 269 of the Western Australian Companies Code, signed by at 
least two board members (or the chief executive if acting alone) and 
the principal finance or accounting officer, attesting that in their 
view, the financial statements show fairly the operatings and state of 
affairs of the agency. In addition to this. the Committee recommends 
a number of other requirements should be added. Firstly, managerial 
obligations. similar to those incorporated in section 14(1) of the 
Public Service Act 1978 relating to the effective, efficient and 
economic operation of the agency. Secondly. obligations, similar to 
those required by section 229 of the Western Australian Companies 
Code, to act honestly and in good faith. with a view to the best 
interests of the agency, to exercise a reasonable degree of care and 
diligence and not to make improper use of the position held to gain 
directly or indirectly any advantage personally or for another person 
or to cause detriment to the agency. Thirdly, obligations, similar to 
those required by section 228 of the Western Australian Companies Code 
or section 174 of the Local Government Act 1960, to disclose any 
interest in any matter being consider ed or any contract being 
negotiated by the .agency. Finally. the Committee believes that there 
should be an explicit statement of the obligations of the board 
members to comply with the Act and regulations and with any directives 
issued by the relevant minister to the board. · 

10.29 While intrinsically important, such provisions would also 
serve to emphasise the responsibility of board members, both 
individually and collectively. for the performance and behaviour of 
the agency. In the Committee's view the board should see itself as 
responsible for all aspects of the agency's operations except those 
matters that have been specifically alienated to the minister either 
by legislation or as a result of a specific directive. If the scope 
of the board's duties and responsibilities are defined in this way. 
then it will be possible, subject to consideration of the extent of 
ministerial involvement, to establis h an appropriate level of 
accountability. However, such an achievement will depend upon the 
extent to which ministerial involvement is publicly known. 

10. 3 0 Ministerial in vol vemen t in an agency's affairs should, in 
the Committee's view, be confined to two particular forms: the 
granting of approvals (or otherwise) on matters required by law to be 
brought to the minister's attention, and the issue of ministerial 
directives on policy and other matters . 
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10 .31 The number of matters requiring ministerial approval will 
vary from agency to agency depending upon the nature of the functions 
being undertaken and the degree of independence which it has been 
deemed appropriate to grant. Thus, for example, ministerial approval 
for all contracts above a certain figure might be written into the 
legislation of one agency while the need for approval of any rises in 
prices or charges may be contained in another. But over and above 
these examples there are, the Committee believes, two matters relevant 
to all agencies, for which ministerial approval must always be sought. 
These are an agencys budget (both operating and capital) and its 
corporate plan. The submission of matters for ministerial approval is, 
in effect, a form of political control, and as such will be considered 
in some detail in the next chapter. Nevertheless, the Committee wishes 
to point out the need to establish in the agency's mandate just what 
matters will need to be submitted in this way. Not only does this 
clarify the agency's position from an accountability point of view but 
it also provides a more general indication of the level of 
independence the agency is expected to enjoy. 

10.32 The question of ministerial directives is much less 
straightforward and it will receive detailed consideration in the next 
chapter as an important part of the 'political control' element of the 
framework of accountability, although the Committee also believes that 
the general principles of the directive powers should, form part of an 
agency's mandate and hence be written into its statute together with 
any qualifications which may be deemed to be appropriate. These 
qualifications are considered in full in Chapter 11. 

10 .33 Finally, in this section dealing with agency /executive 
relationships, consideration must be given to the minister's right to 
obtain information, advice and assistance from individual agencies. 
If a minister is to be approached to grant approval and to be 
empowered to issue directives, then it will be necessary to ensure 
that the kind of information on which these might be based is readily 
available. In the Committee's view the minister's access to 
information and assistance is a matter for inclusion in an agency's 
mandate by means of specific legislative provision. 

10.34 The Committee is aware that it will never be possible to 
reduce or to confine the relationships of agencies with their 
ministers to a fixed number of legislative propositions. Informal 
contact will be maintained and there can be little doubt that there 
are a number of ways in which each party can and will endeavour to put 
pressure on the other. 
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AGENCY REI.AI'IONSHJPS: OTHER ORGANISATIONS 

10.35 In respect of an agency's relationships with other 
organisations there are four main areas which the Committee believes 
should be covered in an agency's mandate. These are its relationships 
with the Auditor General (and any other auditor involved with the 
agency); the Parliamentary Commissioner for Administrative 
Investigation (the Ombudsman); any administrative tribunals or other 
bodies to whom an appeal against an action or decision of the agency 
may lie; and finally other governmental organisations. Each of these 
is considered in turn below. 

10.36 Attention has already been drawn (see paras 4.13 and 4.14) 
to the inadequacies of many of the auditing provisions in agency 
statutes and to the potential problems that these may bring for the 
Auditor General. The Committee believes that the Auditor General's 
powers should be clearly set down in each agency's constituent statute 
and that they should include provisions similar to those incorporated 
in the Water Authority Act 1984. Under this Act, in addition to 
having his powers under the Audit Act 1904 confirmed, the Auditor 
General is specifically required to inspect and audit the accounts and 
to draw to the attention of the Authority and, if he thinks fit, the 
minister, any irregularities disclosed. In addition, the Auditor 
General is required to examine the financial statements and report to 
the Authority and, if he thinks fit, to the minister, whether in his 
opinion, the statements are based on proper accounts and records, 
whether the accounts and records are drawn up in accordance with 
generally accepted accounting standards so as to present a true and 
fair view of the transactions in the period and the financial position 
at the end of the period, and whether the controls exercised by the 
Authority are sufficiently adequate to provide reasonable assurance 
that the receipt, expenditure and investment of moneys and acquisition 
and disposal of assets was in accordance with the provisions of the 
parent Act. Finally, the Auditor General may report to the Authority 
and, if he thinks fit, the minister, on any other matter arising out 
of the financial statements that he feels ought to be brought to their 
attention (see Water Authority Act 1984 S47(3)). 

10 .37 To supplement these powers of compliance and regularity 
audit the Committee believes that the Auditor General should also be 
authorised to undertake audits dealing with efficiency, effectiveness 
and value for money. However, this, in the Committee's view, is a 
matter for inclusion in the Audit Act 1904 rather than the legislation 
of individual agencies and as such will be considered further in 
Chapter 11 which deals with methods of evaluation and review. 

10 .38 Generally the Committee subscribes to the view that all 
government agencies should be subject to audit by the Auditor General. 
However. if it has been decided that private auditors should be used, 
the Committee believes that the agency's mandate should include a 
number of specific provisions governing their work. 
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10.39 The Committee has already referred, in Chapter 5, to the 
inconsistencies which characterise the Ombudsman's jurisdiction over 
government agencies and to the problems of incorporating newly 
established agencies within his remit. The wider question of which 
agencies should be included is considered in Chapter 12 and here, in 
considering the characteristics of an agency mandate, reference will 
be made only to the question of ensuring that newly created agencies 
fall immediately within the Ombudsman's jurisdiction. At present, as 
was discussed in Chapter 5, agencies are included either by 
declaration in a Rule of Parliament or by amendment to the Schedule to 
the Parliamentary Commission Act 1971. The Rules have rarely been 
used and revision of the Schedule is only undertaken occasionally. 
Th us changes in the overall jurisdiction of the Ombudsman are made 
only infrequently . The Committee believes that these delays should be 
avoided by incorporating within every new agency's constituent Act, a 
provision indicating the inclusion of the agency in the Ombudsman's 
jurisdiction. 

10 .40 A number of the particular shortcomings of the existing 
administrative law procedures have already been identified in Chapter 
6 of this Report. It is the general conclusion that the system of 
administrative justice extant in the State is in need of substantial 
overhaul. By and large this will require legislation and policy 
statements applicable to most appellate bodies but there are a number 
of matters that the Committee believes should be clearly established 
in an agency's legislation. In the absence of the general right of 
appeal (which was , recommended, for example, by the Report of the 
Commonwealth Administrative Review Committee in 1971) and which has 
been partially achieved in the Commonwealth by the Administrative 
Appeals Tribunal Act 1975 and the Administrative Decisions (Judicial 
Review) Act, 1977 reference needs to be made, in the agency's 
statute, to the circumstances under which an appeal may be initiated, 
the appellate body responsible for hearing the appeal (whether a 
tribunal or a court of law) and the particular capacities of the body 
to deal with the appeal (for example, in relation to such matters as 
the modification of the original decision and the awarding of costs). 

10 .41 The final item in this section concerns an agency's 
relationships with other governmental organisations. The extent to 
which such relationships are included in an agency's statute will 
depend upon a number of factors, including its field of operations and 
the degree of independence and the general operating framework that it 
has been held appropriate s hould apply. It is not the Committee's 
intention here to canvass the range of arrangements that might be made 
other than to note that an agency's relationships with the Treasury, 
the Public Service Board and any sponsoring or co- ordinating 
department are the mos t likely to receive attention. These 
relationships are considered further in the section on operating 
framework below. 
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THE AGENCY'S POWERS 

10 .42 The powers that an agency has been granted are another 
matter which, in the Committee's view, must be clearly specified in 
its enabling statute. Care must be taken to ensure that the agency 
has powers appropriate to its mandate. In this regard particular 
consideration must necessarily be given not only to the functions of 
the agency but also to the kind of work in which it is involved. 
Where, for example, an agency undertakes both an executive and a 
quasi-judicial function, it is important that the powers attaching to 
each are clearly delineated. 

10 .43 It will not be possible to establish in advance of a 
particular situation just what the appropriate powers might be, but as 
a general rule the Committee believes that powers granted should 
neither unduly trespass upon the rights of citizens established by law 
or conventional practice nor make such rights unduly dependent upon 
insufficiently defined administrative powers or non-reviewable 
administrative, rather than judicial, decisions. 

10 .44 In addition the Committee believes that the legislation 
must also state explicitly the circumstances under which the board of 
an agency may delegate its powers to another person or organisation 
and under the condition which the board may either interfere with the 
exercise of that power by the delegate or revoke altogether the power 
of delegation. 

APPOlNI'MENI' OF BOARD MEMBERS 

10.45 The terms and conditions under which its board members are 
appointed are important aspects of any agency's mandate. The 
Committee believes that the basic framework for appointments must be 
established by the agency's enabling statute which should include 
specific reference to the methods by which appointments will be made 
and to the conditions attaching to them. The central concern must be 
to establish appointment procedures and conditions that are 
appropriate to the particular agency involved. Again, the Committee 
would like to emphasise the differences that exist between the kinds 
of agency in operation and the consequent need in defining this aspect 
of their mandate to pay due regard to the purposes for which the 
agency was established. 

10 .46 At the present time a number of different appointing devices 
are used. Appointments are made by the Governor, by ministers, by 
a minister from a list of names submitted by particular 
organisations, by means of an election among prescribed 
participants, by organisations statutorily entitled to a nominee 
on the board and by virtue of holding a particular • office. 
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Clearly not all of these procedures will be appropriate for all 
agencies and it is important, in the Committee's view that they should 
be carefully chosen. In this section it is proposed to examine some 
of the issues that need to be considered in establishing the kind of 
appointments to be made and the conditions that will attach to them. 

10 .47 Central factors influencing the kinds of appointments made 
will be the degree of autonomy the agency is expected to enjoy and the 
particular purposes for which it has been established. The issues 
might be considered first against a background of the use of 
representatives of particular groups on agency boards. Such 
appointments undoubtedly reduce the level of political control over an 
agency by denying the minister the important power of appointment. A 
minister must accept the nominees of the organisations concerned 
(unless the legislation provides for the exercise of choice or a veto, 
and this in itself may introduce further complications) and must 
retain them irrespective of whether confidence in them has been 
retained. Secondly, the use of representatives or nominees raises the 
question of _ the extent to which the responsibility of board members to 
act together as a homogeneous and accountable body is reduced. 
Throughout this Report the Committee has stressed the view that 
responsibility for an agency's performance and behaviour (except 
where specific matters have been alienated to the minister) should 
rest solely with the agency's board. If board members are mere 
delegates for other interests then it is difficult to see how this 
clear identification of responsibility can be realised. If it is not, 
then it is likely that the accountability situation will remain 
confused. There may well be areas where delegate-type appointments 
are appropriate but this of course raises the future question of just 
which interests should enjoy agency board representation. 

10.48 It will not be possible, in the Committee's view , to lay 
down hard and fast rules on these subjects but nevertheless they must 
be addressed and the particular choices justified and defended when 
the enabling statute of a new agency is being considered. 

10.49 A particular example of the representation problem is 
presented by the practice of appointing public servants to government 
agency boards. A number of reports in other jurisdictions have come 
down strongly against such appointments on the grounds of an 
irreconcilable conflict of interest. The Canadian Royal Commission on 
Financial Management and Accountability reported that they found it 
difficult: 

"to see how a senior official from a central agency can 
serve on the board of (a) commercial Crown Corporation 
when he must also serve in his own departmental capacity 
as an adviser on financial and operating decisions that 
involve that corporation". 
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In a similar vein the Review of Commonwealth Administration reported 
in 1983 that they did: 

"not like much the inclusion of a departmental 
officer as a nominee on the board. He undoubtedly 
has a conflict between his duty to the (statutory) 
authority, and that to his Minister and department 
there is no resolving that. The fact of his having 
a vote or not; or his duty to report specifically on 
certain matters to the Minister, clouds, not 
clarifies, the issue. The conflict remains". 

Amongst the major 
approximately 30% of 
among the business, 
very much less. 

government agencies in Western Australia 
all board members are public servants, although 
commercial and trading authorities the figure is 

10. 50 Throughout this Chapter the Committee has argued the need 
for a clear distinction between the responsibilities of a minister and 
those of an agency board so that accountability might be enhanced. 
The presence of numerous public servants on agency boards can only 
serve to confuse the lines of responsibility and for this reason the 
Committee largely endorses the criticisms quoted above . There may be 
situations where wholesale public service membership may be warranted 
but by and large the Committee believes that their inclusion 
compromises the managerial autonomy of the agency. While the act of 
appointment is its.elf an important aspect of political control the 
Committee does not believe that the on- going presence of public 
servants on agency boards should be seen in the same light. The 
Committee recommends that communication between an agency and its 
minister should be conducted through the Chairman and not through 
board members appointed from within the Public Service. 

10.51 Similarly, the Committee rejects the view that the presence 
of public servants on boards facilitates the communication of general 
government policy to the board and ensures that the board adopts 
practices and standards of conduct that will be acceptable to the 
government. In each case there are more appropriate means of 
achieving the same ends. 

10.52 The Committee also does not support the present widespread 
use of ex officio appointments to agency boards. While there may be 
cases where they are warranted, the Committee's general view is that 
great stress should be laid upon the responsibilities, both collective 
and individual, of agency board members for the performance of their 
agency and therefore it is important that named individuals rather 
than office-holders should be the subjects of appointments. 
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10 .53 The issues of an agency's independence and its particular 
functions should also be considered in relation to the balance of 
skills and interests brought to an agency's board. Matters to be 
considered include possible mandatory qualifications for board 
members; the achievement of a blend of relevant skills across the 
membership; the use of managerial and non- managerial board members; 
the range of interests to be represented (if this kind of approach is 
to be followed); special provisions that might attach to the position 
of chairperson; and whether any particular arrangements should be made 
in respect of the consumers of the services provided where this is 
appropriate. Again, the Committee is conscious of the fact that it 
will not be possible to formulate definite rules on these matters but 
they nevertheless remain issues that must be considered when an 
agency's mandate is being established. 

10 .54 Whether or not board members should possess particular 
qualifications will depend not only upon the kind of work undertaken 
by the agency but also upon the role which the board is expected to 
assume vis a vis the management of the agency. The need for 
appropriate qualifications will need to be balanced against the danger 
that in a small community such as Western Australia it may not always 
be possible to find people with narrowly defined qualifications who 
are in a position to serve on an agency board. Special consideration 
might also be given to the qualifications of the Chairman of the board 
especially if the agency acts in a quasi-judicial capacity. 

10.55 It is particularly important that agencies dealing 
predominately with a technical or a professional area should number 
amongst their board members people with skills in other areas such as 
finance and management. However, this should not be taken to imply 
that such expertise should necessarily be drawn from the staff of the 
agency itself. The Committee's general view is that managerial board 
members should be in a minority. Consideration should also be given, 
to the appointment of staff representatives to boards. The Committee 
recommends that agency board members should possess, collectively, a 
blend of skills and qualifications of relevance to the agency. 

10 .56 If it has been decided, as will clearly be the case in 
many instances, that the board should include representatives of 
particular interests, then some consideration must be given to the 
claims of the different groups involved in the area. The Committee 
would like to draw attention to the possible representation of the 
interests of consumers or clients on agency boards. A number of 
agencies (for example, the Potato Marketing Board and the Motor 
Vehicle Dealers' Licensing Board) already have s uch members but by and 
large the practice has not gained wides pread acceptance. The reasons 
usually given centre on the difficulty in identifying people both 
willing and able to undertake s uch a role and the difficulty in 
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undertaking a rather ill- defined task. Nevertheless, in view of the 
near monopolistic position of many agencies, such an appointment would 
represent, in the Committee's view, an important addition to the 
accountability arrangements. However, more generally, the Committee 
believes that the interests would be better served by minimising 
representation on the boards of the commercial and marketing agencies 
and placing much greater stress on the responsibility of the 
individual boards for their agency's performance and requiring them to 
demonstrate, through their reports and financial statements, that 
their obligations were discharged with maximum efficiency and due 
regard for the well-being of their customers. 

10 .57 Turning to the question of the terms and conditions of 
appointment, there are a number of matters which the Committee 
believes must be covered by an agency's statute. These include the 
length of appointments, prov1s10n for re-appointments, the 
remuneration and allowances applicable to the positions and the 
conditions under which an appointee might be removed from office. By 
and large there is little that should be controversial here, although 
there are a number of matters which the Committee believes are worthy 
of rather more attention than they presently receive. 

10.58 At the present time the prov1s1ons relating to 
dismissal vary enormously among the statutes, but in cases where the 
matter receives attention, 'bankruptcy', 'permanent incapacity', 
'misconduct' and persistent failure to attend meetings are the most 
common grounds for removal from office. In the Committee's view there 
is a need both for greater uniformity and an extension of the range of 
disqualifying factors. In this regard the Committee largely endorses 
the view of the recent Review of Commonwealth Administration which 
argued that: 

"There should be an enlarged list of disabling 
personal qualities or acts of unacceptable behaviour 
going beyond the present restricted list, to enable 
the Minister to remove people who in the course of 
their membership of the authority, were party to 
breaches of arrangements for communication and 
accountability". 

While there need to be safeguards against unwarranted dismissals, the 
Committee believes that in placing greater emphasis upon board members 
for the performance and behaviour of their agency, the performance of 
board members themselves should be subject to closer scrutiny. An 
obvious corollary of this move will be to increase a number of 
conditions applicable to the continuation in public office. The 
Committee recommends that agency board members' appointments be 
staggered so that greater continuity is achieved, and that the 
provisions for the dismissal of board members from office should be 
extended. 
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CPERAl'ING ~RK 

10.59 The final matters to be considered in relation to an 
agency's mandate are the arrangements made to cover its day-to-day 
operations. Attention should be given, in the Committee's view, to 
the following issues at least: financial arrangements, personnel 
arrangements, procedural matters, the life-expectancy of the agency, 
its relations with other public organisations, and administrative law 
matters. 

10 .60 In advocating a greater level of definition in an agency's 
operating framework, the Committee is conscious of the danger of 
unduly restricting managerial autonomy and hence limiting the supposed 
advantages for which the statutory form was originally chosen. In 
many instances, the most important aspect of an agency's operating 
framework will be the financial arrangements. While not all the 
matters considered here will be equally relevant to every new agency, 
the matters discussed represent those that the Committee believes 
Parliament should examine in considering the legislation establishing 
a proposed new agency. 

10 .61 Sources of Funds. The first issue concerns the or1gms of 
the funds, both capital and operating, to which the agency might have 
access. The Committee believes that agency legislation should be 
quite explicit on these matters dealing not only with the possible 
sources of operating finance but also with the conditions under which 
money can be borrowed, any limits that might apply and the extent to 
which such loans may be guaranteed by the State. The need for, and 
the occasions when, the minister's or the Treasurer's approval is 
required should also be clearly stated. 

10.62 Bank Accounts and Accounting. The legislation should 
indicate clearly whether the agency may operate its own bank account 
or whether its banking should be done through the Treasury. 
Similarly, where appropriate, the legislation should also specify the 
circumstances under which the agency might invest funds standing to 
its credit and whether it may operate reserve accounts and sinking 
funds. In the absence of an Annual Reporting Act, an agency's 
legislation should, in the Committee's view, also deal with reporting 
practices, accounting principles and, where appropriate, more specific 
matters such as depreciation policies. 

10 .63 Operating Capital. The Act should show clearly what funds 
will be available to the agency at its inception and the terms and 
conditions, if applicable, under which this money will be repaid. 
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10 .64 Operating Surpluses or Profits. Where any agency is 
involved in commercial dealings. the Committee believes that there 
should be provisions in its Act for the treatment of any profits or 
surpluses after due allowance for interest payments, depreciation and 
sinking fund contributions. 

10 .65 Liability for Taxes. Rates and Other Charges. The Committee 
believes that an agency's liability or otherwise for taxes, rates and 
other governmental charges should be clearly established by 
legislation. especially when the agency may be seen to be in 
competition with private sector organisations. Reference should be 
made to income tax (or a contribution to the State Treasury in lieu). 
local government rates, payroll tax, financial institutions duty, 
stamp duties and motor vehicle licence charges. 

10 .66 Audit. Further to the comments in paragraphs 5 .13 and 
5 .14 above. the Committee believes that the legislation of each agency 
should establish the audit requirements for the agency which should be 
similar to those included in the Water Authority Act 1984 which 
provides an unambiguous statement of the powers and responsibilities 
of the Auditor General. 

10.67 Estimates. Irrespective of whether an agency receives 
funds from the Consolidated Revenue Fund, the Committee believes that 
its legislation should include the requirements that estimates for the 
next financial year must be submitted to the minister for approval. 
Together with the agency's corporate plan, the estimates are an 
important means of communicating the agency's priorities to the 
minister and it is thus important that they should be received at the 
earliest possible opportunity. 

10 .68 Contracts. The Committee believes that prov1s1on should be 
made in the legislation for contracts of particularly high value 
(perhaps in excess of a million dollars) to be referred to the 
minister for approval as a means of ensuring compliance with 
government policy in the area in question. 

10 .69 Public Service Act. The legislation should clearly state 
whether the Public Service Act 1978 applies to some or all of the 
agency's employees. If it does not then the capacity of the agency 
board to determine the terms and conditions of employment, including 
superannuation entitlements and any rights of appeal, should be 
established. There may be a case, in situations where the Public 
Service Act 1978 does not apply. for requiring that the salary levels 
of senior management shall be submitted to the minister for approval. 



93 

10.70 Chief Executive. The Committee recommends that the power to 
employ and to dismiss the chief executive should lie with the agency 
board and not with the minister. While the minister has the instrument 
of appointment to control the composition of the board, the board 
must, with its responsibilities, be in a position to change key 
personnel so as to best promote its objectives. The capacity to 
appoint would not only emphasise the board's responsibilities but 
would also leave no doubt about the line of accountability of the 
chief executive to the board and nowhere else. 

10. 71 Questions of procedure can be divided into two main 
categories: those applying to the operations of agencies generally and 
those . specifically introduced to regulate the behaviour of agencies 
acting in a quasi-judicial capacity. In this regard procedural 
matters represent, from the perspective of accountability, a crucial 
aspect of the agency's behaviour. General questions of procedure to be 
covered by legislation centre on the conduct of agency board meetings 
and the agency's day-to-day administrative routines. 

10. 72 Matters to be considered in providing a procedural framework 
for board meetings include provisions dealing with: 

(i) 
(ii) 

(iii) 
(iv) 
(v) 

(vi) 
(vii) 

( viii) 
(ix) 
(x) 

(xi) 

(xii) 

the calling of meetings ; 
the maximum time between meetings; 
quorums; 
the -qse of committees or sub-committees of the board; 
voting and making decisions; 
the taking of minutes; 
the keeping of records; 
the position of deputy or temporary chairperson; 
the use of deputy members; 
the granting of leave to members; 
holding meetings and transacting business when not all 
positions are filled; and 
declarations of interest by board members on matters 
under consideration. 

10.73 The establishment of such a procedural framework lays the 
groundwork for accountability without unduly interfering in the 
affairs of the individual boards. Beyond these considerations, the 
Committee believes, the boards should be statutorily empowered to 
determine their own procedure. 

10. 7 4 While these arrangements are generally s traigh tforw ard, the 
question of procedural regulation of the agency's day-to-day 
administration is more problematical. In many cases agency statutes 
are silent on the subject, thus implying that the matter should be 
left to the agency board, while in a number of other statutes the role 
of the board in this regard is explicitly spelt out. The State Energy 
Commission Act 1979, for example, provides that: 
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"Subject to this Act the Commission may make rules for 
or with respect to the regulation of its own procedure 
or providing for any other administrative matters where 
there is no provision or no sufficient provision, in 
this Act in relation to such matters".(S17) 

As it is unlikely (and probably undesirable) that all possible 
administrative practices will be considered by the legislative 
draftsperson, it follows that the individual boards will have 
considerable freedom to develop and determine their own administrative 
procedures. With this the Committee has no argument except in so far 
as it raises the question of the extent to which the agency is 
accountable for the procedures used. 

10.75 The internal workings of government agencies are generally 
little known to outsiders yet it is important, from the point of view 
of accountability, that an individual may feel confident that his or 
her business with an agency is being treated in a proper manner. At 
the present time such a judgment must be based on presumption, and 
while the Committee believes that in most cases consideration of 
fairness and equity will prevail, this will not always be verifiable. 

10. 76 It would clearly be impractical and undesirable for every 
step in the administrative process to be opened up to the public gaze 
yet such processes should not be clouded in mystery. The Committee 
recommends that, where appropriate, agencies should establish 
procedural manuals . for the guidance of staff, copies of which should 
be available for public scrutiny in the agency concerned. 
Accountability must involve explanation, and this in turn must be 
carried down to the levels of administrative procedures. The Committee 
believes that the greater use, and public knowledge, of procedural 
manuals would do much to improve the accountability of government 
agencies in the important area of their direct dealings with the 
public. 

10. 77 The Committee believes that a similar approach should be 
taken to the procedural defects, identified in Chapter 6 above, of the 
existing quasi - judicial authorities. Two main problems were 
identified: the lack of uniformity among the different agencies and 
the general absence of statutory guidance in procedural matters. The 
Committee believes that in developing mandates for quasi-judicial 
government agencies rather more attention needs to be paid to 
questions of procedure which should either be incorporated within the 
individual statutes or else contained in a more general procedure Act, 
applicable to all agencies of this type. The Committee recommends that 
all such agencies should be subject to comprehensive procedural 
arrangements and that, as far as is practicable, these arrangements 
should be substantially uniform. 
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10. 7 8 It is not the Committee's intention to canvass all the 
matters that such an Act might include but it does wish to draw 
attention to the principle of the 'rule of law' and its possible 
application in respect of quasi-judicial authorities. Particularly 
since Dicey, agreement as to the content of the rule of law has been 
hard to achieve, but nevertheless the Committee believes that the 
comments of the eminent British jurist Lord Reid serve to draw 
attention to the major issues involved in undertaking quasi-judicial 
work 

"The Rule of Law in terms of powers, rules and 
Erocedures: 
Any matter except a matter of government policy, which 
might affect the interests of a person must be 
determined after due notice to the parties, by a 
professional adjudicator, independent and 
disinterested through, a process involving a hearing of 
the parties in public, evidence on oath, the right of 
parties to subpoena, examine and cross - examine 
witnesses and present arguments, the publication of the 
adjudicator's decision and his reasons therefore in 
writing, the decision being based on the evidence 
adduced, the parties having equal access to evidence, 
and equal access to the adjudicator, and suggest to an 
appeal under the same conditions". 1 

10.79 There ar<:1 some who would question the relevance of a number 
of these criteria for agencies specifically set up as alternatives to 
the formal judicial arrangements, yet the Committee believes that if 
Parliament is to sanction the establishment of quasi-judicial bodies, 
it should consider very seriously any attempt to move away from the 
safeguards that characterise the operation of the courts of law. 
Flexibility, relative cheapness and decisions made on the merits of a 
particular case, are all good reasons for moving away, in certain 
circumstances, from the traditional courts, but such a move should 
not, in the Committee's view, tempt the legislators to ignore 
important procedural questions. 

10.80 Life expectancy of the agency. The Committee believes 
that the legislation of each new agency should contain provisions 
(often rather misleadingly referred to as sunset provisions) which 
will require that the need for the agency's continued existence should 
be assessed after a fixed period of time. The particular mechanisms 
involved are discussed in some detail in Chapter 12 below and here, 
the Committee believes, it is necessary only to stress the importance 
of the review process. Policy priorities change over time, demands 
change and it is important, in the Committee's view, that the 
machinery of government should be adaptable. There is no reason why 
government agencies should be immortal, though the emperical evidence 

1. Quoted by Wickham, J., 'Power without Discipline the "Rule of 
No-Law", in We tern Australia' University of Western Australia 
Law Review VII 1 (1964) at p.91. 
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frorri both Australia and overseas suggests that, historically, the 
review provides a vital opportunity to consider the adequacy of the 
agency's mandate in the light of the experience of several years' 
operation. Reviews should be seen not as a direct threat to the 
agency concerned but rather as an opportunity to match its 
organisation to current needs. 

10 .81 Administrative Law Questions. A general right of appeal 
against administrative decisions does not exist in Western Australia 
and for appeals to be heard, a specific right must be created or be 
authorised to be created by statute. The work of the Western 
Australian Law Reform Commission has shown that the result of this 
approach is a huge diversity in both the availability of the right to 
an appeal and in the arran gem en ts made for them to be heard. The 
Committee has already referred to the unsatisfactory nature of these 
arrangements and it believes that more consideration should be given, 
in establishing the mandate of a government agency, to administrative 
law matters. 

10 .82 The Committee recommends that a government policy in 
relation to the availabililty of administrative appeals should be 
promulgated and consideration given to the enactment of legislation of 
a general nature establishing the principles involved. For example, 
in relation to appeals against appointments and promotions, the 
Committee's questionnaire revealed a wide disparity in the 
arrangements made.. A number of different tribunals were involved and 
in a number of cases no right of appeal existed. The Committee 
believes that this is a kind of area where there ought to be an 
established government policy reflecting the government's view of the 
role and function of the agencies involved. It may be that in a 
number of cases, perhaps where an agency operates in a commercial 
environment, there should be no right of appeal at all. This kind of 
matter needs, in the Committee's view, to be treated in a general 
rather than an ad hoc way. However, in the absence of such a general 
policy on legislation, the Committee believes that some attempt should 
be made to bring some uniformity to the appellate provisions of the 
individual agencies. 

MANIY(IB: &ThMARY 

10 .83 The Committee has paid considerable attention to mandate 
because the Committee believes that the establishment of an agency's 
mandate is central to the concept of accountability. The following 
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recommendations flow from the Committee's consideration of agency 
mandate: 

in the absence of demand for an agency's 
services, the agency should 
unless specific Parliamentary 
given t o the extension of 
activities (para 10. 2); 

the Government should 
guidelines for related 
(para 10 .11); 

issue 
groups 

be abolished 
approval is 

the agency's 

clear policy 
of agencies 

an agency should include short- term Cone
five year) performance targets in its 
corporate plan and annual report (para 
10 . 16); 

all agencies should develop performance 
indicators to demonstrate the extent to 
which objectives have been achieved (para 
10.18) ; 

members of agency boards should be subject 
to obligations similar to those imposed by 
subsection 14(1) of the Public Service Act, 
1978 and sections 228 and 229 of the 
Companies Code (para 10.28); 

communication between an agency and its 
minister should be through the Chairman and 
not through board members appointed from 
within the Public Service (para 10. 50); 

board members should collectively possess 
skills and qualifications relevant to the 
agency (para 10.55); 

appointment of board members should be 
staggered to ensure continuity, and 
dismissal prov1s1ons should be extended 
(para 10 . 58); 
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the power to em ploy and dismiss the chief 
executive should rest with the agency board 
and not the minister (para 10. 70); 

where appropriate, agencies should prepare 
procedural manuals for staff and make these 
manuals available for public scrutiny (para 
10 .76); 

all quasi-judicial agencies should be 
subject to substantially uniform procedural 
arrangements (para 10. 77); 

the Government should promulgate a policy 
relation to the availability of appeals from 
administrative decisions by agencies (para 
10.82); and 

the Government should consider enacting 
legislation dealing with appeals from 
administrative decisions by agencies 
(para 10.82). 

10 .84 The Committee has given particular consideration to the 
matters relevant to mandate which should be included in an agency's 
enabling Act. The Committee recommends that an agency's enabling Act 
should make specif~c provision for: 

the agency's objectives, as well as functions 
(para 10.5); 

the duties of board members (para 10 .28); 

ministerial directives to the agency's board 
(para 10 .32); 

access by the minister to information and 
assistance from the agency (para 10 .33); 

the Auditor General's powers in relation to 
the agency (para 10 .36); 

(in the absence of a general right of appeal) 
the rights of appeal from administrative 
decisions by the agency (para 10 .40); 

the circumstances under which powers of the 
board may be delegated (para 10 . 44); 

the terms and conditions of appointments to 
the board (para 10 . 45); 
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the sources of funds available to the agency 
(para 10. 61); 

the agency's banking rights and obligations 
(para 10.62); 

the circumstances under which an agency may 
invest funds (para 10 .62); 

the funds available to the agency at its 
inception and any repayment obligations (para 
10.63); 

the treatment of profits or surpluses from 
commercial operations (para 10.64); 

the liability for taxes, rates and other 
government charges (para 10.65); 

the preparation and ministerial approval of 
estimates (para 10.67); 

ministerial approval of high value contracts 
(para 10.68); 

the rights attaching to the agency's staff in 
relation to superannuation, appeals and the 
operation of the Public Service Act 1978 (para 
10.69); 

the procedure for board meetings (para 10. 7 3) ; 
and 

the periodic review of the agency's functions 
(para 10.80). 
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CHAPI'ER 11: PCLITICAL COOI'ROL 

11.1 The arrangements made to maintain an appropriate level of 
political control are the second key element in the framework of 
accountability. The point has already been made that this is 
potentially the most problematical aspect of the accountability 
arrangements and the dilemma is plain enough to see. On the one hand 
each control, externally imposed, impinges upon the independence which 
originally justified the agency's separate status. On the other hand 
it is equally clear that agencies have been established as instruments 
of public policy and as such should be cognizant of, and responsive 
to, changes in government policy. The problem lies in finding a 
workable balance between the competing demands of the two positions. 
In the Committee's view this is best approached by seeking to 
establish, as far as possible, comprehensive mandate and evaluation 
and review procedures, so that the number of areas in which on-going 
political controls may be legitimately exercised can be reduced to a 
minimum. Over and above the issues of appointments and dismissals 
which were considered in Chapter 10, the areas in which control might 
be exercised should be confined, in the Committee's view, to 
ministerial directives and ministerial approvals of matters 
statutorily referred by an agency board to its minister. 

MINISTERIAL DIRECTIVES 

11.2 The incl\lsion, in an agency's statute, of a ministerial 
power of direction, is recognition of the view that in some matters an 
agency must always be subordinate to the policies enunciated from time 
to time by the government. However, in approving this power the 
Parliament should not, in the Committee's view, leave its scope 
unfettered. There are circumstances where, notwithstanding the 
importance of political control, direct ministerial involvement would 
not be appropriate. The central problem, then, is to determine the 
extent of the appropriate directive power in the case of each new 
agency. 

11. 3 While it will not, in the Committee's opm1on, be possible 
to formulate universally applicable rules on this matter, there are, 
nevertheless, a number of general considerations which should be 
included in any discussion of the appropriate directive power. The 
major determining factor should be the nature of the work undertaken 
by the agency. Th us in the case of an agency involved in a commercial 
undertaking the directive power should normally, in the Committee's 
view, be confined to matters of a general nature and should not 
impinge upon the actual management of the agency. In the case of an 
agency involved in processing applications (for example, in respect of 
registration or grant allocation), or in making a determination in a 
quasi- judicial capacity, or hearing an appeal, the Committee believes 
that the directive power should again be limited to matters of general 
policy and that intervention in respect of particular applications, 
determinations or appeals should be expressly proscribed. 
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11. 4 These are two general areas where the Committee believes 
that the directive power should be inhibited. There will be other 
cases where, owing to the particular work of the agency, it may be 
thought appropriate to introduce a similar qualification. Such 
provisions are in widespread use in other jurisdictions. A number of 
examples of Commonwealth legislation might be briefly cited. The 
Australian Housing Corporation is required to: 

"comply with any directions as to matters of general 
policy given to it by the Minister with respect to the 
performance of its functions and the exercise of its 
powers" (Australian Housing Corporation Act S91 (1)) 

Under the Postal Services Act the relevant minister may: 

"after consultation with the (Postal) Commission, give 
to the Commission, in writing, such directions, with 
respect to the performance of its functions and the 
exercise of its powers, as appear to the Minister to be 
necessary in the public interest" (Postal Services Act 
S8(1)) 

However, this power is specifically restricted by section 8(3) of the 
same Act which specifies that: 

"Sub-section (1) does not authorize the Minister to 
give directions with respect to rates of postage on 
fees referred ~o in section 18 11 • 

Similarly section 20( 1) of the Ind us trial Research and Developmen_t 
Grants Act empowers the Minister: 

"from time to time, by notice in writing delivered to 
the Chairman ••• (to) give directions to the Board with 
respect to the policies and practices to be followed by 
the Board 11 • 

But section 20(4) adds that: 

"Nothing in this section authorizes the Minister to 
give a direction to the Board in relation to a 
particular company or a particular application". 

11.5 It is the Committee's view that provisions such as these, 
adjusted according to the circumstances of the particular agency, 
should be incorporated in the enabling Act of every new government 
agency. 
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11.6 Having established the nature and the extent of the 
directive power, the Committee believes that a number of other matters 
should also be addressed in the legislation. The first is the 
obligation on the minister to consult with the agency before a 
directive is issued . A number of Commonwealth Acts, including the 
Postal Services Act , cited above, make this mandatory . The Committee 
recommends that ministers should be required by an agency's enabling 
legislation to consult with the agency before issuing any directives 
to the agency . In the Committee's view this kind of consultation is 
essential if workable relationships are to be maintained and equally 
importantly if the directive power is to be seen in its proper 
context, not as an instrument of the last resort but as a proper form 
of communication between minister and board used to clarify the 
agency's mandate and convey changes in government policy. It should 
be possible, for example, for an agency's board to seek a directive 
from the minister in situations where it is uncertain of the 
government's views or intentions. 

11. 7 The second issue concerns the force of a minister's 
directive: the Committee believes that any doubt on this matter should 
be avoided by explicit reference in the statute to the agency's 
obligation to comply . For example, the Australian Coastal Shipping 
Commission is subject to directives from its minister and the Act 
provides that 'So long as such a direction remains in force, the 
Commission shall comply with the direction' ( Australian Coastal 
Shipping Commission Act 1965 Sl 7( 2)) The Committee recommends that 
ministerial directives should be binding although the minister's 
directive power should be limited to matters that are properly within 
the agency's jurisdiction (see for example, Western Australian 
Coastal Shipping Commission Act 1965, S18(3)). 

11.8 The third issue relates to the publication of directives 
issued by a minister to an agency board. Major political decisions 
such as the closing and subsequent re- opening of the Fremantle to 
Perth railway have, because of their importance, become public 
knowledge but by and large directives have remained largely a private 
matter between the minister and the agency concerned . Statutory 
disclosure provisions are rarely found in Western Australian statutes 
despite the widespread directive powers although in a number of 
instances particular decisions do become public knowledge. For 
example, section 34(2) of the Western Australian Coastal Shipping 
Commission Act 1965 requires that any directive issued under section 
18 of that Act shall be specifically dealt with in the Commission's 
Annual Report and it has become the practice for ministerial 
directives issued pursuant to section 30 of the Dairy Industry 
Authority Act 1973 to be published in the Government Gazette.The 
problems stemming from a failure to reveal the extent of ministerial 
involvement in an agency's affairs have already been considered in 
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paragraphs 4.15 and 4.16 above and here it is only necessary to re 
iterate the Committee's view that it will not be possible for an 
agency to provide a full account of its performance without reference 
to the minister's actions and the consequences that flowed from it. 
Further to its view that the relative responsibilities of the agency 
and the minister should be clearly established, the Committee 
recommends that directions from a minister should be given in writing, 
detailed in the agency's annual report, and tabled in Parliament 
within seven sitting days unless the publication of the direction 
would clearly damage the interests of the agency or members of the 
public. 

11. 9 The final issue in relation to the use of ministerial 
directives concerns the question of whether those agencies whose 
income derives principally from the sale of goods and services should 
be compensated for the costs involved in providing services, at 
ministerial behest, which they would not otherwise have undertaken. 
This practice, sometimes referred to as the 'recoupe principle', has 
had a controversial history in Australia and has never really been 
applied with any consistency. In general the Committee supports the 
use of the principle though it recognises that there are a number of 
practical difficulties involved in its application. 

11.10 The principal arguments against the practice are that its 
use is likely to encourage an unnecessarily high emphasis on 
commercial performance in agencies where a greater social orientation 
would be more appropriate and that it will not be possible to 
calculate with any degree of accuracy the additional costs involved. 
The Committee's view is that if commercial practice is to be 
interpreted solely as the pursuit of profit and rate of return on 
investment then the first criticism is well founded but that if the 
term is understood more generally as an expression of a high degree of 
concern for the efficient and economic management of an organisation 
then it must be seen as an appropriate goal. The point has already 
been made in Chapter 10 that an agency must operate within the terms 
of its mandate which will include a number of goals and objectives 
incorporating social and other non-commercial considerations. The 
agency board is responsible for ensuring that the agency operates 
efficiently within these particular parameters and for indicating, 
where appropriate, its belief that this may not be possible. The 
addition of politically directed obligations over and above its 
mandate introduces an entirely new element for which the Committee 
believes separate consideration should be made. A similar case can be 
made against the second objection. The Committee believes that each 
agency, as a matter of course, and as an important aid to decision 
making, should be able to cost each of the individual services it 
provides. There may be situations where this is difficult but the 
general trend in both budget preparation and accounting is towards 
this end. The costing of a politically directed service should 
provide no additional problems. 



105 

11.11 The Committee's support for the 'recoupe principle' derives 
primarily from its support for the view that, in general, 
responsibility for the management and performance of an agency must be 
placed squarely on the shoulders of the agency board and that the 
board alone should take responsibility for decisions affecting the 
agency's financial performance. To the extent that a ministerial 
directive dilutes this responsibility, the Committee recommends that 
the government should compensate the agency for any costs that have 
been directly incurred as a result of complying with the terms of the 
directive. The Committee recognises that in many cases (especially 
where agencies are already running at a deficit) this will amount to 
no more than a bookkeeping entry, but it believes that this should not 
detract from the importance of the principle involved. 

11 .12 The Committee believes that the requirements that agencies 
be compensated for services undertaken at ministerial behest will make 
governments much more aware of the financial implications of their 
policies and will do much to emphasise, on the other hand, the 
responsibilities of agency boards in situations where no directives 
have been made. In other words the agencies will not be able to hide 
behind unfounded claims of political interference. 

MINISTERIAL APPROVAIS 

11 .13 The second half of the suggested scheme of political control 
centres on the development of procedures under which agencies are 
required to seek, from their respective ministers, explicit approval 
before undertaking particular courses of action. 

11.14 The issues on which approval will need to be sought will 
vary considerably from agency to agency, depending upon the nature of 
the operations undertaken (see paragraph 10 .33 above), but there are 
two matters common to almost all agencies on which, in the Committee's 
view, the minister's approval must always be sought. These are an 
agency's budget and its corporate plan. Both provide important 
opportunities for the development of communications between an agency 
and its minister. On the one hand the government should be apprised 
of the agency's general objectives and the methods and strategies by 
which it intends to achieve them. On the other the agency should be 
made clearly aware of the political environment in which 'it is to 
operate, and of the government's plans, policies, priorities and 
expectations of the agency. The budget and the corporate plan should 
represent an agreed accommodation of the positions of the government 
and the agency, which updates and refines the basic position 
established by an agency's legislative mandate. As such, both 
documents should be publicly available. The need for the active 
involvement of both parties in the preparation of the budget and the 
corporate plan should be self- evident, as should the requirement that 
they must be acceptable to the government before they are implemented 
or introduced. This approval process should be sufficient to ensure 
that, without unduly interfering with the management of an individual 
agency, appropriate political control over its activities is 
maintained. 
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11.15 The degree and nature of ministerial involvement in the 
budgetary . process will vary amongst the different kinds of agencies, 
but the general point can be made that whether the agencies generate 
their own revenue or receive parliamentary appropriations, the 
formulation of both their capital and operating budgets raises 
important questions about priorities in the allocation and 
distribution of public resources, and that as such the budgetary 
process must be subject to a degree of political control. 

11.16 It is not the Committee's intention to consider. in any 
detail, the budgets of individual agencies but rather to draw 
attention to a number of factors which highlight the importance of the 
need for ministerial involvement. 

11 .17 The first point, which applies primarily to agencies with 
their own revenue- raising capacity. is that the level of expenditure 
in an agency's budget will be governed primarily by the amount of 
revenue it will be able to generate but that this in turn will depend, 
in a large part, upon the level of charges levied. The importance of 
the services provided (for example, gas, water and electricity), 
together with the monopoly or near-monopoly position of the suppliers, 
means that public sensitivity to the level of charges will be high and 
that alterations to the pattern of charges may well have significant 
electoral consequences. It is quite clear that under these 
circumstances no government will be prepared, or should be prepared, 
to give agencies a , free hand in major decisions about revenue, and 
that decisions in respect of matters such as rates and charges must 
receive ministerial approval. 

11.18 A second and related point is that agency budgets, and 
particularly their charge components, have important ramifications 
for the economy as a whole, especially in so far as they represent a 
significant item in the consumer price index. In this way the 
question of an agency's budget cannot be wholly addressed in terms of 
the individual organisation's plans and aspirations: regard must also 
be had to the economic implications of any decisions in which the 
government, rather than the agency, must be the judge of the 
appropriate course. 

11.19 A third point justifying ministerial involvement in the 
budgetary process, centres on capital budgets and the extent to which 
future obligations are placed upon the public purse, and restrictions 
are placed upon future courses of action. Decisions on capital 
expenditure not only involve commitments to meet loan repayments but 
they include commitment of future revenue to operate and utilise the 
capital work involved. Decisions of this kind must, in the 
Committee's view, be made by governments rather than individual 
agencies. 
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11 .20 Closely related to this point is the question of the 
economic impact of government agency borrowings and the extent to 
which they may be seen to put pressure on interest rates and prejudice 
the levels of private sector borrowing. Again, in the Committee's 
view. decisions on macroeconomic matters such as this are not the 
province of individual agencies and must be made in terms of wider 
governmental considerations. 

11.21 A fifth point in support of the need for political control 
of the budgetary process is the need to ensure that the allocation of 
resources amongst government agencies matches the government's stated 
policy priorities. This cannot be left to the individual agencies and 
must involve ministerial scrutiny of their budgets. 

11 . 22 Thus far, each of the points raised in support of the need 
for political control of the agencies' budgets has been primarily 
concerned with the quantums of money involved. Consideration must 
also be given to the issue of ministerial approval of the internal 
divisions in an agency's budget, the moneys actually allocated to 
different policies and programmeso The requirement that such approval 
must be sought presents a more significant challenge to the managerial 
autonomy of the agency's board, and it will be considered with 
reference to agencies' corporate plans in paragraph 11.24 below. 

11.23 While the Committee believes that political control over 
those aspects of the agencies just discussed is necessary to effect 
the right balance between autonomy and accountability, the quid pro 
quo for the ministers involved must be their complete association with 
the decisions made . Thus in setting charges or planning major capital 
works it will be clear, under these arrangements. that the agency is 
acting with the approval of the minister and that, in the final 
analysis. the minister is responsible for the decisions made and will 
not be able to dissociate him or herself from the individual agency's 
overall financial plans . The Committee therefore recommends that each 
agency's capital and operating budgets should be approved by its 
minister and, where they do not form part of the budget papers, tabled 
in both Houses of Parliament. 

11.24 The second matter which, in the Committee's view, should 
always be subject to ministerial approval is the agency's corporate 
plan. As was noted above (paragraph 11. 14), the development of the 
corporate plan, including its approval by the minister, should provide 
an opportunity for the development of communications between the 
agency and the minister in which accommodations on particular matters 
are reached and in which refinements to the agency's mandate may be 
made. It was argued above ( paragraph 10 • 8) that an agency's 
objectives should be set at three levels: firstly, general economic, 
financial and other objectives, pertaining to agencies within a 
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particular group (for example, commercial and trading authorities) 
which might be expressed in a strategic policy document or white 
paper; secondly, particular objectives for individual agencies which 
would be incorporated in its statute; and thirdly, short-term 
objectives, which would be detailed in an agency's corporate plan. In 
this way the corporate plan would demonstrate, in terms of the 
programmes being undertaken, how the agency proposes to meet its 
stated objectives within the wider context provided by the 
government's general policies and priorities. At any one time an 
agency will be operating subject to a number of obligations and 
restrictions and may indeed be required to pursue courses of action 
which on the face of it are contradictory. In the Committee's view 
the corporate plan should be the place where the agency explains how 
it intends to resolve any such contradictions, and to meet its 
obligations within the limitations that are imposed upon it. 

11.25 The particular contents of corporate plans will need to 
vary from agency to agency but in general terms the Committee 
recommends that they should include: 

a) an analysis of the agency's present position and 
recent performance, the environment in which it is 
operating and of the future environment it expects 
to face; 

b) a statement of the agency's corporate objectives 
both general and specific, and information on 
particular obligations imposed on it by, for 
example, legislation, ministerial directives or 
other government instruction; 

c) details of the corporate strategies for achieving 
the agency's objectives and details of the 
particular policies to be used in implementing 
those strategies; and 

d) details of the financial commitments required to 
implement those s trategies. 

11.26 Such a document is important not only because it requires 
the agency involved to face up to an analysis of its situation and the 
options available to it, but also because, in requiring it to be 
submitted to the minister for approval, an opportunity is provided to 
ensure that the agency's planned activities complement the 
governments' overall policy objectives and that they reflect the 
priorities of the time. The Committee therefore recommends that an 
agency's corporate plan should be approved by its minister and, once 
approved, it should be tabled in both Houses of Parliament. 
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11.27 In the Committee's view the requirement that ministerial 
approval of budgets and corporate plans be sought should not unduly 
interfere with the general management of the agency. which must always 
remain the responsibility of the agency board, and should in fact 
facilitate the practice of such management by increasing the certainty 
of the political environment in which the agency operates. The need 
for a dialogue between agency and minister on these matters provides 
an important opportunity for the agency to ascertain the government 
expectations of it and seek clarification on matters upon which there 
may be uncertainty. 

11.28 Together, then. the opportunities to exercise ministerial 
directives and ministerial approvals provide, in the Committee's view, 
the essential basis for maintaining political control over the 
activities of government agencies. Such control represents a vital 
adjunct to the areas of mandate and evaluation and review which, as 
the Committee has consistently argued, represent the nucleus of a 
framework of accountability. While the Committee believes that within 
the limitations set by an agency's mandate, its board should be 
substantially free to manage the agency's affairs, there is 
nevertheless a need to make provision for political controls on an on
going basis. Within the environment provided by a comprehensive 
mandate and adequate arrangements for evaluation and review, the 
techniques just described provide, in the Committee's view. the 
opportunity for the exercise of a degree of political control 
consistent with the relative autonomy on which the need for the 
government agency form was premised. 
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CHAPTER 'IWLVE: EVALUMION AND REVIEW 

12 . 1 The third and final part of the framework of accountability 
is the development of arrangements to evaluate and review the 
performance of government agencies. In the Committee's view the 
review function must be shared amongst a number of interested parties, 
although the executive and the legislature must necessarily play the 
major roles. 

12. 2 The successful conduct of any comprehensive evaluation and 
review will depend in a large part upon there being a thorough 
understanding of an agency's objectives and its strategies for 
achieving them, together with the availability of information 
pertaining to its performance. If there are neither benchmarks nor 
data, the concept of evaluation loses much of its meaning. It is for 
this reason that the Committee has placed so much emphasis, in 
developing its framework of accountability, on the concept of mandate 
and the determination of just what is expected of an agency, what its 
responsibilities are, and what resources are available to it, so that 
appropriate criteria for evaluation and review might be developed. The 
point has been made repeatedly throughout this Report that 
responsibility must be related to capability and that there is simply 
no point in holding an agency responsible, and hence accountable, for 
matters over which it has no control. An agency's mandate and the 
recommended publicity associated with the exercise of political 
control, should establish unequivocally the parameters within which it 
is appropriate to judge its performance. 

12.3 In the Committee's view the evaluation and review procedures 
should be divided into three main streams: those undertaken by the 
executive; those undertaken by the Parliament; and those based on 
administrative law . Each of these is considered in turn below. 

EXEOJTIVE REVIEW 

12c4 The point has already been made that all government agencies 
are instruments for the implementation of particular public policies 
and hence that they should be amenable to a degree of executive 
direction and control. These procedures have been discussed at length 
in the previous two chapters. By the same argument it is also 
important that the executive has the opportunity to evaluate and 
review the work of its statutory instruments. There are three main 
ways in which the Committee believes that this can be achieved: 
through the procedures associated with ministerial approvals; through 
the opportunities to appoint people to agency boards; and through 
management reviews of an agency conducted either by the Public Service 
Board or outside consultants. 
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12 • 5 The procedures associated with ministerial approvals ( of 
budgets, corporate plans and a number of other matters) were 
considered in the previous two chapters and they provide an obvious 
opportunity for the minister to consider the work being done by an 
agency. But to make the most of this opportunity it is important that 
the minister should have the capacity to make a comprehensive review 
of the agency's performance. At present, in the Committee's view, it 
is doubtful whether this is always the case. Such reviews will 
require the assistance of staff with expertise in the particular area 
who are not themselves employed by the agency concerned. Furthermore, 
given that there are usually a number of related agencies within the 
portfolio of any particular minister, it is important that he or she 
should also be provided with information of a comparative nature so 
that the evaluation and review of an individual agency can be placed 
in a wider perspective. At present the administrative arrangements 
are quite varied in this regard and while in a number of portfolios 
(for example, health and agriculture) the ministers can call upon 
expertise within the resources of their ministerial departments, there 
are a number of others (for example, energy and the arts) where no 
such intermediary arrangements exist. 

12 06 This is in marked contrast to the arrangements in most 
comparable jurisdictions where ministers are provided with ministries, 
departments or other such organisations to support them in the 
relations with the agencies within their portfolios. The Committee 
has no wish to see either burgeoning ministerial bureaucracies or the 
development of organisations that merely mirror those already in 
existence, but it does believe that in relation to policy development 
over the range of the minister's responsibilities, and the monitoring 
and co-ordination of agency activities, the minister should have 
access to advice and support facilities other than those provided by 
the agencies themselves. The Committee thus recommends that each 
minister should be provided with adequate staff to promote policy 
development and co-ordination among, and undertake monitoring of, the 
agencies within each portfolio. 

12. 7 The second avenue open to the executive to make an evaluation 
and review of an agency's operations is presented by the periodic need 
to make appointments to agency boards. The Committee has noted the 
Government's stated intention to use appointment opportunities to 
ascertain whether the agency and its functions are still relevant 
(Hansard, 14 September 1983 p1899) but believes that wider 
considerations should be made when these opportunities arise. 
Firstly, that where the minister is provided with some discretion in 
relation to appointments, the balance of people on the board should be 
assessed to determine whether the skills appropriate to the particular 
agency are available. It may be that this has not been reflected in 
the composition of the board. Similarly, consideration might also be 
given to the appointment, where appropriate, of women, consumers, or 
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persons from various minority groups, to reflect changing social and 
political values. Although there is only limited evidence of any 
large-scale overlapping in the membership of agency boards, the 
statutory requirements often act to restrict the kind of people that 
may be appointed. Agencies, particularly those involved in the 
provision of advice, offer an opportunity to broaden the scope of 
public involvement in government activities. and the need to make 
periodic appointments provides the occasion to review the composition 
of individual boards. 

12.8 Secondly, the need to make appointments. provides the 
opportunity to make an assessment of any board member who might be 
seeking re-appointment. It is the Committee's view, that contra to 
the practices that prevail in the senior echelons of the Public 
Service, little attention is paid to the performance of government 
agency board members. It may be that in certain instances the minister 
will be closely involved with the board and its members, but given the 
large number of agencies involved, this is unlilcely always to be the 
case. The Committee then believes that consideration should be given 
to mechanisms, either formal or informal, perhaps involving 
consultations with the board chairpersons, by which the performance of 
board members may be assessed before re-appointment is considered. 

12.9 The Committee is pleased top note that during the preparation 
of this Report the Government announced the introduction of a register 
of persons interested in serving on government boards and committees. 
This register should provide a greater choice for ministers reponsible 
for appointments to agency boards and go some way to reducing the 
existing ad hoc nature of appointments · to agency boards. The 
Committee thus recommends that the opportunity presented by the need 
to make appointments to agency boards should be used to review the 
composition of the board and to evaluate the performance of any 
member(s) who may be seeking re- appointment. 

12.10 The third way in which the executive, or at least an 
individual minister, should be able to evaluate the performance of an 
agency is through a review of its management and operating procedures. 
While in general the Committee subscribes to the view that the 
management of an agency is properly the province of its board and not 
the minister, it does believe that the ministers should have the 
right, on an occasional basis, to satisfy themselves that their 
agencies' management and operating procedures are satisfactory. Under 
the Public Service Act 1978, while a permanent head is responsible for 
the running of his or her department, the Public Service Board has an 
overall responsibility for the 'effective, efficient and economic 
management and operation of the Public Service of the State' (see 
paragraph 4.24 above). No single qrganisation has a similar 
responsibility in relation to government agencies. While it can be 
argued that this is appropriate in view of the grant of independence 
which is the hallmark of the agency form, the Committee also believes 
that in view of the limited managerial and financial expertis e of the 
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staffs of some agencies and the high percentage of professional 
employees in others, a minister ought to be able to call upon 
outside expertise to comment upon the managerial arrangements of a 
particular agency. 

12.11 In many cases such assistance might be sought from the 
Management Consultancy Division of the Public Service Board, but in 
other cases it may be appropriate to look beyond the public sector for 
assistance. Decisions on matters such as this will depend upon the 
size and complexity of the agency, the skills available within the 
Public Service Board and the resources that they may have available at 
the particular time. The Committee is aware that considerable use is 
already made by the executive of outside inquiries, but it believes 
that advice should be available on a less formal basis without the 
publicity that would normally attach to a large-scale outside inquiry. 
The Committee therefore recommends that continued use be made of 
outside inquiries into agency management and performance and the 
service of the Public Service Board should be made more readily 
available to ministers who wish to consult about the organisation of 
the agencies within their portfolio. 

12 .12 The Committee believes that individual ministers should 
establish timetables for undertaldng reviews of all the agencies 
within their portfolios. The discovery of agencies that have not met 
for substantial periods of time bears witness to the inadequate 
arrangements at present. While changes in ministers and alteration of 
portfolios will complicate any systematic review by the government of 
its agencies it should not, in the Committee's view, provide an excuse 
for any agency to go more than about eight or 10 years without a 
comprehensive review of its functions, objectives and relevance. 
Priorities change over time and it is important that the executive 
should establish that all its instrumentalities are contributing to 
its common purpose. This will be achieved only by systematically 
reviewing, over a period of years, the performance of all agencies. 

12.13 The Government has begun incorporating ministerial review 
procedures in its legislation. Section 37 of the Secondary Education 
Act 1984 provides as follows: 

"37. (1) The Minister shall carry out a review of the 
operation of this Act 5 years after the commencement of this 
Act, and in the course of such review the Minister shall 
consider and have regard to-

(a) the effectiveness of the operations of the 
Authority and the Committee; 

(b) the need for the continuation of the functions of 
the Authority and the Committee; 
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and 

(c) such other matters as appear to him to 
be relevant to the operation and 
effectiveness of this Act. 

( 2) The Minister shall prepa1--e a report based on 
his review of the Act and shall, as soon as 
practicable after the preparation thereof, cause 
the report to be laid before each House of 
Parliament." 

Similar provisions have been incorporated in the Small Business 
Development Corporation Act 1983, the South West Development Authority 
Act 1984, and the Western Australian Development Corporation Act 1983. 
The Committee supports the inclusion of such provisions and 
recommends that ministers should be made responsible for undertaking a 
periodic review of the mandate and performance of each agency within 
their portfolios. 

PARLIAMENfARY REVIEW 

12 .14 While parliaments traditionally have played a major role in 
scrutinising the work of the executive, the Parliament in Western 
Australia has, in the Committee's view, been somewhat remiss in the 
exercise of this function. Sufficient evidence has been presented 
already in this Report to demonstrate the particular shortcomings of 
the existing arrangements which, in the Committee's view. can only 
really be rectified by an extension of the work of the parliamentary 
committee system. In view of the work being done by the Select 
Committee on Committees at the present time, the Committee does not 
propose to canvass the general arguments in favour of the greater use 
of committees but rather to concentrate on those aspects that the 
Committee believes to be central to the effective parliamentary 
evaluation and review of government agencies. 

12.15 In line with the general philosophy of accountability that 
has been adopted in this Report, the Committee believes that 
Parliament should not seek involvement in the day-to-day running of 
government agencies but rather content itself with ex ante and ex post 
facto roles. The Committee believes that government agencies should 
be provided with reasonably specific goals to be met under known 
operating conditions and that their performance should then be judged 
on this basis. It should be for the agency itself, and more 
particularly its executive board, to determine the methods and 
strategies by which these goals might be realised. Parliament's role, 
operating mainly through its committees, should be to review the 
adequacy of the agencies' mandates and then to evaluate the 
performance made. In each of these activities the Committee will have 
a crucial role to play, supplemented by the work of other committees. 
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12.16 An agency's mandate comprises provisions made in its enabling 
legislation together with other conditions established by government 
policy document or contained in the agency's own annual report. The 
review and evaluation of a mandate will thus involve both legislative 
scrutiny and the examination of other material pertinent to the 
agency's performance. The importance of this scrutiny should be 
axiomatic: the mandate establishes the basis for subsequent evaluation 
and review and if it is neglected the possibilities of making any 
significant comment about an agency's operations will be very much 
reduced. For example, if it is not clear what an agency is attempting 
to achieve then it will be extremely difficult to say whether it is 
being successful, and if there is no requirement that an agency 
provide information about its performance then problems of evaluation 
will become well- nigh insurmountable. For these reasons the Committee 
cannot emphasise too strongly the importance of an agency's 
legislative provisions and the other conditions which go to make up 
its mandate, and the crucial need for the Parliament to scrutinise 
them. 

12.17 Three main tasks are involved: a review of the legislative 
provisions relating to the agencies' operational frameworks; a review 
of the relevant government policy document s which establish goals or 
ground-rules for particular agencies or groups of agencies; and a 
review of short-term goals or targets set by the agencies themselves 
or by their ministers. 

12 .18 The Committee believes that all legislation establishing a 
new agency or amending the operating conditions of an existing one 
should be referred to the Committee for examination and report. This 
was done, the Committee believes successfully, in the case of the 
Commercial Tribunal Bill 1984. Such reviews do not challenge the 
executive's decision to establish new agencies but rather seek to 
clarify their operating conditions and to ensure that the Parliament, 
in sanctioning the use of an instrument at least partly removed from 
the traditional ministerial arrange men ts, retains the ability to 
exercise effective scrutiny over it. The particular matters to be 
considered were detailed at some length in Chapter 10 and it is not 
proposed to repeat them here . There will obviously be a need to 
conduct such review with sufficient speed so as not to interfere too 
greatly with the legislative process. 

12.19 Reviews of the mandate considerations emanating from 
government policy pronouncements s hould be combined, in the 
Committee's view, with the work already being done on agency annual 
reports. These report s , whose contents and pres entation were examined 
in the Committee's Third and Fifth Reports should contain details of 
any government policy direct ives , position s tatements or specific 
target s which may affect t he work of the agency in question. Such 
information s upplement s the bas ic leg is lative framework and 
facilitates developments in an agency's mandate, without recourse to 
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lengthy legislative amendment, to keep it in line with the changing 
political, economic and social environment. In examining those reports 
the Committee must satisfy itself and, ultimately, the Legislative 
Council, that the conditions and ground-rules provided are sufficient 
to ensure that a comprehensive evaluation of an agency's performance 
may subsequently be made. In advocating this the Committee cannot 
stress too highly the importance of agency reports as vehicles of 
accountability. Thus in relation to government agencies' mandates the 
Committee recommends that all legislation establishing agencies or 
substantially altering their form should be referred by the 
Legislative Council to the Committee for inquiry and report. 

12 .20 If superv1s1on of the adequacy of the agencies' mandates 
comprises Parliament's primary ex ante review activity, its post facto 
work centres on evaluating the agencies' performance in terms of the 
goals and operating conditions established by these mandates. In this 
regard the agencies' annual reports are crucial documents in so far as 
they contain, or should contain, the information necessary for a 
preliminary analysis. The need for the reports to be timely and 
comprehensive should be self-evident. In undertaking this evaluation 
much of the work will necessarily be delegated to parliamentary 
committees which have the time and resources to commit to this kind of 
task. It is not proposed to detail here the kind of evaluative work 
that might take place other than to note that it should centre on the 
determination of whether an agency has provided a satisfactory account 
of its performance and activities. This will involve concentration on 
a wide range of different issues depending on the nature and purpose 
of the particular agencies concerned. Such evaluations may involve a 
number of different parliamentary committees. The Committee has 
already begun a number of reviews of this kind. The initiative in 
making such review has been taken in some instances by the Committee 
itself, (for example, in relation to the contents of annual reports of 
certain agencies) and in others by the Legislative Council, which has 
referred a particular agency (for example, the Urban Lands Council) to 
the Committee for inquiry and report. 

12.21 Clearly it will not be possible to undertake a regular, 
comprehensive review of every agency in operation . However, the 
Committee believes that by a process of establishing criteria for 
accountability, paying considerable attention to the question of 
mandate and conducting reviews of agencies' operations and 
performance, the importance the legislature attaches to an 
understanding of the work of the executive will be made clear, and 
properly accountable agencies will become the rule rather than the 
exception. If this is to occur, parliamentary committees will have to 
demonstrate an awareness of the problems faced by the agency, a 
comprehension of the type of work it undertakes and an ability to malrn 
judgements on other than immediately beneficial, political grounds. 
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To do this Committees may sometimes need to employ outside 
consultants, and at others to involve in the evaluation process, 
individuals or groups who have a particular interest or specific 
expertise in the matter under review. This will both enable 
parliamentarians to enter into areas where they may be wary to tread 
through lack of expertise and make agencies aware that their 
performance will be judged not just by the legislature but also by 
those whom they might consider their professional peers. But 
ultimately the success of the whole exercise, the improvement of 
agency accountability, will depend upon the ability of parliamentary 
committee members to show that they know what they want and that they 
intend to get it. The forensic skills of the short sharp question and 
the rapid evaluation of the answer may not come easily to members used 
to lengthy speeches, yet they will be needed if parlimentary scrutiny 
is to come to have sufficient meaning to ensure an appropriate degree 
of accountability. 

12.22 In addition the Committee believes that the Parliament must 
also take steps to ensure that the Government responds to its 
committees' reports within a reasonable period of time. This has been 
achieved with a fair degree of success in other jurisdictions; for 
example, the Federal Government has agreed to reply to parliamentary 
committee reports within six months of their presentation. The 
Committee notes that amendments to the Standing Orders of the 
Legislative Assembly Public Accounts Committee require Ministers to 
report to the Legislative Assembly, within three months of that 
Committee's reports., on action they have taken in response to the 
Committee's findings. The Committee recommends that the Government 
make a commitment to respond to the recommendations made by all 
Parliamentary Committees within a reasonable time frame. 

12 .23 The Committee has already highlighted the defects in the 
present estimates procedure as a means of parliamentary review of the 
performance of government agencies (see para 5. 7 to 5 .12). 
Because of the examination of the role of committees by the Select 
Committee on Committees, the Committee has decided not to make 
specific recommendations concerning reform of the estimates procedure. 
However, the Committee recommends that the current procedure for 
parliamentary scrutiny of estimates of expenditure by government 
agencies be extended to overcome the defects which currently exist. 
The review of expenditure is a necessary element of parliamentary 
review. 

12 .24 At paragraph 12 .13 the Committee recommended the enhancement 
of executive review by means of periodic ministerial review of the 
mandate and performance of government agencies. The Committee noted 
that the Government has included ministerial review provisions in the 
legislation establishing some government agencies. To some extent, 
these provisions will also enhance parliamentary review because the 
minister is required to report to Parliament. Parliamentary review 
could be further enhanced by the implementation of 'sunset clauses' in 
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legislation establishing government agencies. Although the exact 
nature of sunset clauses varies according to individual 
interpretations, the Committee does not consider the ministerial 
review clauses to be sunset clauses because they do not make any 
provision for automatic termination of the agency subject to the 
review, and they do not ensure an independent review of the agency 
either by Parliament or an independent review committee. The Committee 
intends to report separately on sunset clauses and until doing so, the 
Committee wishes only to note that sunset clauses provide scope for 
enhancing parliamentary review . 

ADMINISl'RATIVE IAW REVIEWS 

12. 2 5 The third form of review. vital to the overall framework of 
accountability, is provided by the administrative law arrangements 
which centre primarily upon the operation of the Parliamentary 
Commissioner for Administrative Investigations (the Ombudsman). and 
the various statutory. quasi- judicial Tribunals. The deficiencies 
that the Committee perceived in their operating practices were 
considered in Chapter 6 and while, it is not the Committee's intention 
to canvass here the wholesale changes that it believes should be made 
to the existing administrative law arrangements, reference will be 
made to a number of matters that will require attention if a 
comprehensive framework of accountability is to be established. 

12.26 In the case of the Ombudsman the changes are relatively 
straightforward. For the reasons set out at paragraphs 6.17 and 6.18, 
the Committee believes that all government agencies. except those 
involved in quasi-judicial proceedings, should come within the 
jurisdiction of the Ombudsman. It rejects the argument that those 
agencies operating in a commercial environment should not be subject 
to a form of review which does not apply to their private- sector 
competitors, and reiterates the point already made that government 
agencies are instruments for the implementation of executive policy 
and that as such they should be subject to such scrutiny as Parliament 
sees fit. The present arrangements, wherein some agencies are included 
and some excluded from the Ombudsman's jurisdiction, can. to a degree. 
be explained by the ad hoc growth of an essentially new instrument. 
The Committee believes that now, with the data available on the scope 
and range of government agencies, and the experience gained by the 
Ombudsman in undertaking his task of review, there is no reason why, 
other than the quasi-judicial bodies, there should be any exclusions 
from his jurisdiction. The Committee thus recommends that all 
government agencies, except those acting in a quasi-judicial capacity. 
should be subject to the jurisdiction of the Parliamentary 
Commissioner for Administrative Investigations. The Committee 
therefore also recommends that the Workers' Compensation Board and any 
supplementary Board, the Government Employees' Promotion Appeal Board 
and the Coal Mine Workers' Pensions Tribunal be removed from the 
jurisdiction of the Parliamentary Commissioner for Administrative 
Investigations. 
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12.27 With respect to review conducted by tribunals the situation 
is rather more complex. The Committee believes that there are a 
number of principles of review which must be established to effect a 
comprehensive framework of accountability. The first is a general 
right of appeal against the decisions of government agencies. The 
Committee accepts that there are cases where a right of appeal is not 
essential or even desirable . However. the Committee believes that 
there ought to be greater uniformity in relation to when. and on what 
grounds, a right of appeal exists. 

12 .28 The second principle of review concerns the manner in which 
appeals are heard. Under the existing arrangements there is little 
uniformity either in the procedures for hearing appeals or in the body 
that hears them. It was shown in Chapter 6 that appeals on similar 
matters could be heard by different tribunals in accord with different 
practices. with the possibility of quite different results. The 
Committee believes that there should be a muich greater degree of 
uniformity in these matters (for example, in relation to 
representation by counsel and the application of the rules pertaining 
to evidence) and that the procedures involved should be such as to 
guarantee that a particular decision receives a fair and comprehensive 
review. It is the Committee's view that this is not the case at the 
present time, expecially where the review body is a minister of the 
Crown, and that in such circumstances acceptable criteria of 
accountability are not being met. 

12.29 The third issue concerns the right of appeal to the Supreme 
Court on a question of law from a decision of a government agency'" 
It was shown in Chapter 6 that the legislature has not. in many 
cases. made any such provision and that in some cases it has been 
specifically denied. As with the general right of appeal, the 
Committee believes that there ought to be greater uniformity, whether 
through legislation or policy statements, in relation to the right to 
appeal to the Supreme Court of a question of law from a decision of a 
government agency. 

12 .30 The final matter to be considered is the question of the 
accountability of the quasi- judicial bodies themselves. It was argued 
in Chapter 6 that unlike the courts, the administrative tribunals are 
under little pressure to account for the manner in which they have 
exercised their powers of review. The Committee believes that this is 
a matter that needs to be rectified. The particular means adopted 
will depend upon preferences about the structure of a reformed 
administrative law system, (the options are canvassed in the Western 
Australian Law Reform Commission's, Report on Review of Administrative 
Decisions : Appeals) a matter on which the Committee does not believe 
it would be appropriate to comment at the present time. The Committee 
thus recommends that, if a comprehensive framework of accountability 
is to be introduced, the Government's attention s hould be directed to 
the establishment of uniform rights of appeal against agency 
decisions, the implementation of uniform appeal procedures, the 
introduction of a uniform right of appeal to the Supreme Court on 
questions of law, and the requirement that appellate bodies mus t, 
themselves , account for decisions made. 
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ClJAPTER 13: CXNCLUSION 

13 .1 The Committee is concerned that as government has developed 
in Western Australia over the past one hundred years and as the style 
of administrative practice has changed, little consideration has been 
given to the implications for accountability of the widespread use on 
non- departmental government agencies. Parliamentary government was 
based on, and remains firmly wedded to, the use of ministerial 
departments as the administrative arm of the executive. Few 
concessions have been made to the use of alternative arrangements, 
such as government agencies, which are, in many respects, quite unlike 
departments. The Committee believes that under these circumstances it 
is not surprising that there should be uncertainty and some cause for 
dissatisfaction with the burgeoning growth of the agency sector. 

13. 2 In this Report the Committee has attempted to draw attention 
to the shortcomings of the accountability arrangements that have 
resulted from the wholesale use of the government agency form, before 
making recommendations on a framework designed to ensure that in 
sanctioning the establishment of executive instruments on the fringes 
of the ambit of ministerial control, the Parliament does not lose the 
opportunity to effect an appropriate degree of scrutiny. The major 
problem with government agencies has, in the Committee's view, always 
been in finding the appropriate balance between the demands of 
independence and accountability. The Committee believes that this 
dilemma is best met by its recommended framework based on the notions 
of mandate, political control and evaluation and review. 

13. 3 The establishment of the mandate is the key, both for the 
agency and those seeking to keep it accountable. Not only does it 
establish the raison d'etre of the agency but it also details the 
framework in which it is to operate. This acts to reduce the 
uncertainties which presently exist, particularly over the question of 
the degree to which it is subject to political control. Agencies 
must, in the Committee's opinion, be sensitive and responsive to the 
policies and priorities of the government, but direct executive 
involvement in the affairs of an agency must be made under known 
conditions. Unless this is done the lines of responsibility will 
remain confused and the achievement of any degree of accountability a 
mere chimera. Finally agencies must be required to provide sufficient 
information on their operations to facilitate judgements on their 
performance. This whole approach is based on the belief that agencies 
should, within a known framework, be largely free from external 
interference and hence directly res ponsible for their behaviour. The 
Committee believes that only if such a framework of accountability is 
established can the Parliament and the public be confident that 
government agencies are operating in the best public interest. 




