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The Constitution of the State of Western Australia has languished; out of sight and far from 
the minds of the citizens of this State. 

Western Australia's centenary of Responsible Government in 1990 sparked a small but 
widening interest in matters constitutional. 

The establishment of this Committee initiated a review of the Western Australian 
Constitution and raised the possibilities of constitutional reform. The time is none too soon 
to revise and modernise our Constitution. There is need to address the deficiencies and 
problems which are now evident. 

Our State Constitution requires reform if it is to serve us well into the next century. The 
current review of State-Commonwealth relations and the present low ebb in the public 
regard for the political system suggest the need for reform. Improvements must not only 
take account of today's concerns but look to the longer term. Our system of government 
has over the last hundred years shown great strengths which must be preserved and 
enhanced. The revolutionary political and economic changes taking place in other parts of 
the world are evidence of this. 

We have the opportunity of establishing broad common goals and a spirit of cooperation 
which would enable us to pursue a process of constitutional reform. 

This Committee has worked in this spirit of co-operation with a respect for contrary points 
of view. For this I wish to thank all members of the Committee and the staff who have 
supported our work. 

The work of this Committee was not to find the answers to problems which will be difficult 
to resolve but more to find a way of constructively addressing such issues. There is reason 
to hope that this can be a first step in establishing a process which will convince the 
community of the need for reform and generate the co-operative approach necessary for it 
to proceed. 

JOHN KOBELKE, MLA 
CHAIRMAN 
JOINT SELECT COMMITTEE ON THE CONSTITUTION 
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REPORT OF THE 
JOINT SELECT COMMITTEE ON THE CONSTITUTION 

RECOMMENDATIONS 

1. The Committee recommends that its draft Consolidated Constitution of 
Western Australia be the basis of a Bill to be brought before the Parliament for 
its approval and that its assent be decided by a referendum of the people of 
Western Australia. [3.7] 

2. There be a period of public consultation and debate prior to the introduction of 
such a Bill into the Western Australian Parliament. [3.7] 

3. The Committee recommends the establishment of a Joint Standing Committee 
for Constitutional Reform to facilitate the updating and ongoing reform of our 
State Constitution. [2.12] 

4. The Committee recommends that a Joint Standing Committee for 
Constitutional Reform: 

(a) promote wide public understanding of the draft Constitution of Western 
Australia and assist with the preparation of the final form of the Bill to 
be introduced into the Parliament. [3.7] 

(b) initiate debate and promote greater awareness of the need for 
constitutional reform and the possible avenues for change both amongst 
Members of Parliament and in the wider community; [2.12] 

(c) recommend to the Parliament specific constitutional reforms; [2.12] 

(d) seek support in the Parliament and the community for its proposals for 
reform; [2.12] 

(e) report at least annually to Parliament. [2.12] 

5. The Committee recommends that material be made readily available to give 
the people of Western Australia a better understanding of our State 
Constitution. As the form of existing Statutes is not judged to be conducive to 
attracting a wide readership it is recommended that the following be made 
widely available: 

(a) This report; and 

(b) A booklet containing The Constitution Act 1889 and the Constitution 
Acts Amendment Act 1899 with an explanation to clarify for a general 
readership the significance of particular provisions and the nature of 
the Western Australian Constitution. [4.5] 





CHAPTER 1 

INTRODUCTION 

1.1 ESTABLISHMENT AND MEMBERSHIP OF THE COMMITTEE 

Formal notice was given in the Legislative Assembly of plans to establish this Committee 
on Tuesday 8 May 1990. Membership of the Committee was drawn from both the 
Legislative Council and the Legislative Assembly. The members of the Committee have 
been: 

Mr J.C. Kobelke, M.L.A. (Chairman) 
Mr H.J. Cowan, M.L.A. 
Hon. G.K. Kelly, M.L.C. 
Hon. A. Mensaros, M.L.A. (until 16-5-91) 
Hon. P.G. Pendal, M.L.C. (until 29-8-90) 
Hon. R.J. Thomas, M.L.C. 
Hon. D.G. Tomlinson, M.L.C. (from 29-8-90) 
Mr L.H. Watt, M.L.A. (from 5-6-91) 

Mr P.J. McHugh, Clerk of the Legislative Assembly, Mr Barry Whitehorn, Mr David 
Robinson and Mr Keith Kendrick have all given their services as Clerk to the Committee at 
different times throughout its operation. The Committee . is very appreciative of the 
valuable services that they have all performed. Mrs Jennifer Westaway worked as the 
Committee's Research Officer until her resignation at the end of October 1990. Mrs 
Westaway was replaced by Mr Keith Hair. The excellent work of both these officers is 
acknowledged with thanks, as is the assistance given by Ms Kirsten Williams at different 
times throughout the life of the Committee. Mrs Patricia Roach, Secretary/Stenographer 
has been very efficient and supportive in the work she for the Committee. Mrs Gerda Slany 
and Mrs Catherine Leach have also made substantial contributions. Thanks is also given to 
the staff of the Parliamentary Library for their assistance in searching for and obtaining 
background material on the various subjects considered by the Committee. 

1.2. TERMS OF REFERENCE 

The Terms of Reference of the Committee were: 

(1) 

(2) 

(3) 

1.3 

to create opportunities for community discussion concerning possible areas 
of constitutional reform and to provide the Parliament with a reasoned 
summary of proposals for reform; 

to give consideration to consolidating the law, practice and statutes 
comprising the constitution of Western Australia; 

to make recommendations concerning making this body of law and practice 
more readily accessible by the citizens of this State. 

MEETINGS 

The Committee has met on a regular basis since its establishment. Verbal submissions 
were taken at some meetings with the assistance of Hansard Reporting staff. Their 
assistance and the work of the Hansard typists is much appreciated. 
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1.4 PUBLIC SEMINAR 

A Public Seminar was held on the 15 August, 1990. This was regarded as a successful 
exercise with the floor and public galleries of the Legislative Assembly filled to capacity. 
The seminar marked the one hundredth anniversary of Queen Victoria's assent to the 
Constitution Act 1889. 

The Chief Justice of Western Australia, the Hon. Mr Justice Malcolm gave the opening 
address. He outlined the constitutional history of Western Australia and discussed areas of 
possible reform. His address was followed by personal perspectives on the Constitution by: 

Dr Campbell Sharman - Lecturer in Politics, University of Western Australia 

Emeritus Professor Martyn Webb - Retired Professor of Geography 

Ms June Williams - Equal Opportunity Commissioner 

Mr Clive Brown - Secretary, Trades & Labour Council of W.A. 

The five speakers provided a variety of views, with audience participation directed 
primarily at the proposals of Professor Martyn Webb. 

1.5 CENTENARY JOINT SITTING OF THE LEGISLATIVE COUNCIL 
AND LEGISLATIVE ASSEMBLY 

The Centenary Joint Sitting of the Legislative Council and Legislative Assembly was held 
on Sunday 21 October 1990. This Sitting commemorated the one hundredth anniversary of 
the proclamation of the Constitution Act which gave Western Australia self-government. 

1.6. INTERIM REPORT 

The Committee presented and tabled an Interim Report 1 at the Centenary Joint Sitting of 
the Legislative Council and the Legislative Assembly on Sunday 21 October 1990. The 
Interim Report indicated "that whilst considering the broad ambit of the Terms of 
Reference, the initial direction of its work should be towards achieving a draft 
consolidation pursuant to its second term of reference". A draft of a consolidation of the 
Constitution Act 1889 and the Constitution Acts Amendment Act 1899 was included in the 
Interim Report. Their provisions were left unaltered except that obviously obsolete and/or 
spent provisions were left out and at a few places the style and language were improved. 
No section or clause numbers were included in this draft of the consolidation. 

1.7 SUBMISSIONS 

Ninety-four Submissions were received by the Committee. A copy of the newspaper 
advertisement calling for submission is appended (Appendix 1). The above mentioned 
Public Seminar, Centenary Joint Sitting of Parliament and The Interim Report all helped to 
give a greater public profile of the State's Constitution and thus encouraged those interested 
to make submissions. They were received from a variety of people and organisations. The 
matters covered were extremely diverse. They ranged from brief hand written letters to a 
well thought out and detailed alternative constitution for Western Australia. Verbal 
evidence was taken by the Committee on a number of occasions. All matters raised were 
given consideration by the Committee. The following headings indicate the range of issues 

Western Australia. Parliament. Joint Select Committee on the Coostitution. Report. - Perth: Legislative Assembly, 1990. 
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arising from submissions which were considered by the Committee. 

" Amendments in relation to Local Government; 
• Amendment of Section 36 of the Constitution Act which deals with the 

privileges of both houses; 
" Citizen Initiated Referendums or Citizen's Veto; 
" Consolidation of the existing Constitution Acts; 
,. Dissatisfaction with the political system; 
" Electoral system; 
" Introduction of a Bill of Rights; 

Obsolete sections in the existing Constitution Acts; 
" Proposals for a major change to a new Constitution; 
" A range of matters contained in other legislation; 
" Referendum or entrenchment considerations; 
" Role of public servants; 
" Security of Judicial tenure; 
" Status of the Constitution; 
" Supply or relations between the two Houses. 

A complete list of organisations and people who made submissions is included in 
Appendix 2 to the report. 

1.8. PROFESSIONAL ADVICE COMMITTEE 

The Committee wishes to express its appreciation of the assistance and advice given by the 
following people who have considerable experience and knowledge in various areas 
directly related to its work: 

Associate Professor David Black 
Mr Greg Calcutt 
Mr Alex Gardner 
Mr Laurie Marquet 
Mr Bruce Okely 
Mr Kevin Parker OA, QC 
Dr Harry Phillips 
Mr Neville Smith 
Dr Jim Thomson 
Ms Christine Wheeler 

The submission and advice from the Law Society of Western Australia was particularly 
appreciated by the Committee. 

While these people most willingly gave of their time and expertise, and some on several 
occasions, to help clarify matters for the Committee there is no suggestion that this report 
reflects their personal points of view or considered advice. 

The Committee members, not having professional expertise matters of constitutional 
law, relied on the assistance of these people to help explain the broad issues involved and to 
answer specific questions of legal interpretation. 
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CHAPTER2 

Term of Reference 1 

"To create opportunities for community discussion concerning possible areas of 
constitutional reform and to provide Parliament with a reasoned summary of proposals for 
reform". 

2.1 APPROACH TAKEN BY THE COMMITTEE 

Through the activities mentioned above the Committee set about "creating the opportunities 
for community discussion" required by this term of reference. 

The Committee prepared a list of issues or areas of discussion relevant to this term of 
reference from the submissions received. 

The issues were generally complex and some were politically divisive. The Committee had 
to find an approach to them which would be productive in reaching the objectives of the 
term of reference and possibly go beyond to the improvement of our present system of 
Government. 

Given the record on constitutional reform at both the State and Commonwealth levels the 
Committee was of a mind to proceed slowly and cautiously. The hope was to make real 
progress rather than to aspire to great changes which would most certainly flounder against 
the political and constitutional realities. Major changes to the Constitution Acts would 
require wide political support for passage through both Houses of Parliament and their 
acceptance by the people of Western Australia at a referendum. Success with this process 
is highly unlikely unless the proposed change has a high degree of community and political 
acceptance. 

In keeping with this approach the Committee has worked by consensus. This approach has 
enabled discussion on politically difficult issues without the requirement to decide what 
may be majority and minority points of view. It allowed for the presentation of conflicting 
points of view and for their recognition as such. Where a divergence of views existed the 
Committee sought to present these alternatives fairly. 

A report of this nature is not intended to present the Parliament with simple answers to 
questions which are difficult and politically contentious. Rather it is intended to assist the 
Parliament through the identification of the issues and the preparation of a limited range of 
possible responses with reasoned arguments for taking such paths. 

The decision as to what action may be taken to address the issues arising under this term of 
reference rests with the Parliament. It will take the action it judges most appropriate. 

2.2 MAJOR CHANGES TO A NEW CONSTITUTION 

A number of submissions proposed or in part supported the adoption of a Constitution 
radically different from this State's existing statutory Constitution. After close 
consideration of this possibility and with a particularly well presented example given in one 
submission, the Committee decided that it did not favour such a major change at this stage. 

The Western Australia Constitution is a complex arrangement of statutes, traditions and 
conventions which balance the needs and interests of the people and provide for the "peace, 
order and good government of the State". 

While it has deficiencies, it has enabled Western Australia to develop a vibrant political 
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system and a system of government that has seen our State grow from a struggling colony 
to a free, stable, democratic and prosperous State. Without denying the blemishes, we have 
a system of government of which the people of Western Australia justifiably can be proud. 

There is no guarantee that the moulding of a radically new form of Constitution and an 
alternative system of government would work any better than the existing system. Indeed, 
there are very real dangers that such a massive alteration of the system would create many 
more problems than it would solve. 

To establish the set of rules and conventions that provide a good, workable Constitution is 
far more complex than providing a shopping list of good ideas. 

The proposal by Professor Webb also tries to be comprehensive by prescribing in the fine 
detail of constitutional provisions how every eventuality is to be handled. These 
constitutional provisions could be amended only by referendums. 

A Constitution of this form lacks flexibility. At a time of rapid social and technological 
change and needing to stand the test of time, a Constitution must be adaptable to meet the 
unforeseen. Other countries have found out, much to their detriment, the major 
constitutional problems which can arise through a detailed and inflexible Constitution. 

To change this State's system of government to a system different in style from the 
Commonwealth and the other Australian States would raise major constitutional questions. 
What would be the implications of the Australia Acts 1986 (Commonwealth and United 
Kingdom) for any such change? Would a major change in the role of the Governor require 
legislative support from the Commonwealth? 

There is wide public acceptance and respect for our home grown adaptation of the 
Westminster system of government. Given that democratic governments can work well 
only with wide public support this is a factor which should not be underestimated. 

2.3 RIGHTS 

Proposals for a Bill of Rights to be included in the Constitution were considered by the 
Committee. Following is a summary of arguments on the matter. 

A Bill of Rights as a protection of human rights and freedoms sets out in an authoritative 
and systematic statement the basic values of a society. The Commonwealth government 
attempted to do this with the Australian Bill of Rights Bills introduced into Parliament in 
1985. 

The question as to whether Australia should have a Bill of Rights has been the subject of a 
great deal of public discussion and debate. Following a strong and lengthy debate in the 
Federal Parliament the Federal government decided not to proceed with its proposed Bill of 
Rights legislation on 18 August 1986 

The arguments for and against the inclusion of a Bill of Rights have been well expounded 
in the Report of the Advisory Committee to the Constitutional Commission on Individual 
and Democratic Rights. ·2 

2 
Australia. Advisory Committee on the Individual and Democratic Rights under the Constitution. Report . Canberra: AGPS, 1987, 
p.13-20. 
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The Advisory Committee's 3 arguments in favour of a Bill of Rights can be summarised as 
follows: 

1. 
2. 
3. 
4. 

6. 
7. 

Inadequacy of present Constitutional provisions; 
Inadequacy of the Common Law; 
Statutory erosion of rights upheld by the Common Law; 
Enhancement of democratic government; 
Education role: heightened awareness of Constitutional rights; 
An additional guide for judicial interpretation; 
A means meeting Australia's treaty 

Among the difficulties of a written Bill of Rights is that many rights may be left out and 
over the course of time, those that are left out may be perceived as being of lesser value and 
consequently more readily susceptible to extinction. 

Another perceived problem with a written Bill of Rights is that rights and freedoms tend to 
be stated in very general terms. Many of the articles in the defeated Australian Bill of 
Rights granted "rights" or "freedoms" in very general terms without qualification. The 
United States allow influences such as the political philosophy or values of the person 
called upon to interpret such legislation to result in widely differing interpretations. This 
have often been used as an example of the danger inherent in broad statements of principle. 

When legislation such as the proposed Australian Bill of Rights gives very wide powers to 
courts to decide questions of social policy, with results that differ according to the social or 
political philosophy that decides each case, uncertainty and injustice are introduced into the 
law. 

"Perhaps the most fundamental argument against Constitutional entrenchment of 
rights presented to the Committee related to the notion of the supremacy of 
Parliament, and the inherently democratic nature of the operation of the 
Parliamentary system. This argument proceeds upon the basis that broad written 
principles entrenched in a Constitution will probably result in incompatibility with 
the present structure of the common law and will involve judges in the policy and 
politics of the nation to an excessive extent". 4 

"Reference was made to cases in the U.S.A. which were said to illustrate that a 
considerable amount of policy decision-making by the Courts is inevitably required. 
This in tum would lead to more politicised decision-making in the High Court, and 
a move away form the doctrine of "strict legalism" which has prevailed to date. "5 

"Another view strongly put by many of those opposed to any inclusion of further 
protections in the Constitution was a forceful rejection of the notion that 
governments may grant rights". "It was argued that governments should legislate on 
what citizens are forbidden to do, not what they are permitted to do".6 

The Senate Standing Committee on Constitutional and Legal Affairs in its exposure report 
"A Bill of Rights for Australia?"7 published in November 1985 considered that if a Bill of 
Rights were drafted "it should be drafted in such a way which vitalises parliaments by 

3 

4 

5 

6 

7 

Australia Constitutional Commission. Advisory Committee on Individual and Democratic Rights Under the Constitution. Report. -
op. cit. 

ibid. p.24. 

ibid. p.25. 

ibid. p.26. 

Australia. Parliament. Senate Standing Committee on Constitutional and Legal Affairs. A Bill of Rights for Australia: An 
Exposure Report for the Consideration of Senators. - Canberra: AGPS, 1985. 
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keeping them aware of fundamental rights and freedoms and which requires elected 
parliaments to take public responsibility for their adherence to or departure from any of the 
provisions of such a Bill of Rights" .8 

The Constitutional Commission9 recommended that the Commonwealth Constitution be 
amended to expand and entrench specified human rights. 

In 1988 the Federal Government proceeded with a referendum question which would have 
declared certain citizen's rights in the Australian Constitution. This referendum question 
was defeated, winning only 31 % approval. 

For those who have doubts about the traditional "Bill of Rights" format, the Constitution 
(Declaration of Rights and Freedoms) Bill which is still before the Parliament of Victoria 
offers an alternative. 

In 1985, and 1987 the Victorian Parliamentary Legal and Constitutional Committee 
published three reports on human rights10 in that State. In its final report of April 1987 
"Report on the Desirability or Otherwise of Legislation Defining and Protecting Human 
Rights", the Committee did not advocate a fully enforceable Bill of Rights. They 
recommended that a "Declaration of Rights and Freedoms" be enacted and entrenched in 
the Victorian Constitution Act. The list of rights includes rights to life, liberty etc. The 
Declaration would not be enforceable at law, nor should it be construed as a complete 
statement of the rights and freedoms of people in Victoria or as limiting the supremacy of 
Parliament. It anticipated that the declaration would have the "moral and educative effect" 
of a clear statement of human rights considered important in Victoria. The Committee also 
recommended a system of review of Bills and subordinate legislation for consistency with 
the Declaration. 

Political observer, Beth Gaze, has written that "Opponents of a legally enforceable Bill of 
Rights should find this proposal acceptable." 11 "The fundamental questions raised by this 
proposal do not concern methods of enforcement, but whether it is desirable to have any 
fixed, and to some extent frozen, list of rights considered to be basic in the community, and 
if so, whether the list proposed by the Committee is the correct one. It can be argued that 
listing civil rights in this way creates the false impression that theses rights are actually 
protected by law and enjoyed by all individuals in Victoria". 12 

ABORIGINAL PEOPLE 

The opportunity for acknowledgment of the indigenous people of Western Australia was 
considered by the Committee. 

As it stands Western Australia's Constitution does not recognise or affirm the existence of 
Aboriginal people as the inhabitants of Western Australia before European settlement. 

Section 70 of the Western Australian Constitution Act 1889 acknowledged the existence of 

8 

9 

10 

11 

12 

ibid. p.28. 

Australia. Constitutional Commission. Final Report. Canberra: AGPS 1988, p. 461 - 463. 

Victoria. Parliament. Legal and Constitutional Committee. A Bill of Rights for Victoria: Some Issues. - Melbourne: Government 
Printer, 1986. 

Victoria. Parliament. Legal and Constitutional Committee. Are Human Rights Adequately Protected in Victoria? Some 
Preliminary Examples. - Melbourne: Government Printer, 1986. 

Victoria Parliament. Legal and Constitutional Committee. Report on the Desirability or Otherwise of Legislation Defining and 
Protecting Human Rights. - Melbourne: Government Printer, 1987. 

Gaze, Beth. A Bill of Rights for Victoria? Legal Service Bulletin, Vol. No., 12 (5) October 1987. p. 225. 

ibid. p. 225. 
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Aboriginal people, but was repealed in 1905. This provision sought to guarantee that one 
per cent of the colony's expenditure was to be for the welfare of Aborigines. 

Consideration has been given to whether a preamble acknowledging the prior habitation by 
Aboriginal people should be included in the Constitution. The inclusion of such a preamble 
was suggested in a number of submissions received. 

The intent of such a preamble would be to provide a more complete history of the State and 
in doing so would be part of the development of a more positive relationship between 
Aboriginal and Non-Aboriginal Australians. In a comprehensive article about the history of 
Section 70 Peter Johnston 13 has noted that several submissions to the Aboriginal Land 
Inquiry conducted in 1984 by Paul Seaman QC raised the issue of the removal of that 
section. Peter Johnston argues that "that evidence presented to the Seaman Aboriginal Land 
Inquiry bears witness to the smouldering sense of deprivation that members of the 
Aboriginal community still feel about the loss of the one per cent guarantee" .14 

The issue of acknowledgment of Aboriginal people in a Constitution was considered in the 
Final Report of the Constitutional Commission tabled in the House of Representatives on 
30 June 1988.15 The Commission's Advisory Committee on Individual and Democratic 
Rights16 suggested the addition of a preamble with an acknowledgment of the prior 
habitation by Aborigines, arguing that "the legitimacy of the Australian Constitution 
derives from its origins as an instrument approved directly by the people, for the purpose of 
creating a new nation." 17 The Commission itself recommended against the inclusion of 
such a preamble, for reasons outlined later. 

The Commission's Advisory Committee suggested a new preamble of the following form: 18 

" Whereas the People are drawn from a rich diversity of cultures yet are one in 
their devotion to the Australian traditions of equality, the freedom of the 
person and the dignity of the individual; Whereas Australia is an ancient 
land previously owned and occupied by Aboriginal peoples who never 
ceded ownership: Whereas the Australian people look to share fairly in the 
plenty of our Commonwealth; Whereas Australia is a continent of immense 
extent and unique in the world demanding as our homeland our respect, 
devotion and wise management". 

Submissions to the Commission critical of the Advisory Committee's recommendations 
were divided into four broad categories. 19 

13 

14 

15 

16 

17 

18 

19 

"1. First, there were those who argued that the words did not go far enough towards 
recognising the position in 1788 and since then". 

"2. Secondly, there were those who argued that the suggested words misrepresented the 
historical or legal position since 1788". 

Johnston, Peter W. "The Repeals of Section 70 of the Western Australian Constitution Act 1889: Aborigines and Governmental 
Breach of Trust". University of Western Australia Law Review, Vol.19 No.2, Dec 1989: 318-351. 

2. Ibid. p.347. 

3. Australia. Constitutional Commission. Final Report of the Constitutional Commission. Volume One. - Canberra: AGPS, 1988 
p.101-110. 

Australia. Constitutional Commission Advisory Committee on Individual and Democratic Rights. op. cit. p. 30. 

Australia. Constitutional Commission. Final Report. op. cit. p.109. 

Australia. Constitutional Commission. Advisory Committee on Individual and Democratic Rights. op. cit. p.104. 

Australia. Constitutional Commission. Final Report.op. cit. p.109-110. 
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"3. Thirdly some people argued that to include such words in a preamble to the 
Constitution would be divisive rather than representative of the beliefs of most 
Australians and so would not assist Aborigines". 

"4. Fourthly, it was submitted that such a preamble would have undesirable legal 
consequences. One academic lawyer argued for example, that it would make 
Australia probably the only nation in the world to acknowledge in its basic law that 
its legal title to its territory is allegedly doubtful. In the Federal Government's 
submission, this part of the suggested preamble is (neither factual nor inspirational) 
and (could be construed as a constitutional rejection of the terra nullius doctrine and 
lead to unintended and unfortunate) consequences." 

The range of criticisms indicates the sensitivity of these issues. Problems inherent in 
preparing an appropriate preamble (which would almost certainly have to be approved as a 
separate question at a referendum) could be a source of passionate debate which would 
distract from other substantive and more important proposals submitted to the electors.20 

The same arguments could apply in respect to the inclusion of a similar preamble in the 
State Constitution. The Commonwealth Government has, with the support of all political 
parties, initiated a reconciliation process with Aboriginal people to seek a resolution by the 
Centenary of Federation in 2001. 

The Committee did not see itself as a able to make a decision on such a controversial and 
difficult matter as prior ownership of this State by Aboriginal people. The preamble to the 
draft Consolidated Constitution does suggest a reference to Aboriginal people. 

2.5 ELECTORAL SYSTEM 

Western Australia's electoral system is based on a system of vote weighting with non
metropolitan electorates constituted with approximately half the number of electors as in 
comparison with electorates covering the Perth metropolitan area. The Committee was 
unable to reach a unanimous position on the principle of equal value voting power for all 
electors. 

The Committee did not give consideration to the large range of possible electoral systems 
with their limitless range of variations. Such a task, while of considerable interest to the 
members of the Committee, would have been a major undertaking with little likelihood of 
reaching a consensus. 

2.6 COMPULSORY VOTING 

The question of compulsory voting is a more clearly defined issue which presently is under 
discussion in the community and was considered by the Committee. 

"Compulsory voting" as it is commonly referred to arises in Western Australia by virtue of 
Section 156 of the Electoral Act 1907. (See Appendix 3). 

The following summary of arguments, both for and against, draws heavily on an excellent 
article by Colin Hughes, Compulsory Voting, published in Readings in Australian 
Government. 21 

20 
Australia. Constitutional Commission Final Report. op. cit. p.109-110. 

21 
Hughes, C.A. Compulsory Voting in Readings in Australian Government - crl;• 0 d hv C' ,'•. ·' · .,hes. - St Lucia: University of 
Queensland Press, 1968. p. 225. 
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(f) 

(g) 
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(i) 

(j) 

(k) 

(1) 

(m) 

(a) 

(b) 

(c) 

JO 

Democratic government means maJonty rule and the expression of an 
opinion by a majority of electors. If 25 per cent of the people who are 
entitled to vote do not vote, it is not possible to determine what the majority 
want. The biggest poll possible is desired, so that the people will understand 
that the majority of the people who vote are in favour of the policies of the 
successful party. 

Voting is analogous to other duties society requires of citizens, such as 
giving evidence in court proceedings, jury service, paying rates or 
compulsory education. 

Voting is the most important civic duty, yet the burden is extremely light: 
once or twice every three or four years. 

The voter is not compelled to vote for anybody and can always spoil the 
ballot paper. The voter is merely compelled to go to the polling booth. 

Compulsory voting is a necessary corollary of compulsory enrolment 
without which the expense and penalties of compulsory enrolment would be 
pointless. 

Compulsory voting promotes political education of voters. 

The franchise has been fought for, and therefore should be retained by its 
full use. 

As individual liberty consists in exemption from legal control, so political 
liberty consists in participation in legal control. 

As voting at Commonwealth elections is compulsory, non-compulsory State 
elections would suggest that the State Parliament was inferior to the 
Commonwealth Parliament. 

Compulsion emphasises the responsibilities of members of Parliament to 
electors. Individuals can feel that the fact of voting being compulsory adds 
to the prestige of the performance, as it is obligatory rather than a matter of 
choice. 

Compulsory voting gives a more stable political system by reducing the 
impact of single issue or extremist groups. 

Non-compulsory voting can undermine the secrecy of the ballot as political 
parties are forced to identify their supporters. 

Compulsory voting helps maintain greater accuracy of electoral rolls. 

Arguments Against Compulsory Voting 

Compulsion cannot ensure a formal vote or an intelligent vote. 

Compulsory voting is an infringement of liberty. The State does not have 
the right to compel a person to vote for a candidate with whom he or she 
does not agree or in whom he or she does not believe. 

It is difficult to decide what constitutes a sufficient or valid excuse for not 
voting. 
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(d) 
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(f) 

(g) 

(h) 
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Compulsory voting is not the same as compulsory enrolment. Compulsory 
enrolment makes it possible for a person to vote whenever he or she wishes. 

In the early years it was argued that compulsion would not work and that the 
burden on electors in remote areas would be excessive. 

It can be difficult for a person to be politically aware and therefore feel that 
he or she is making a well considered judgment when voting. 

Compulsory voting results in higher administrative costs for elections. 

The proportion of informal votes cast is increased with compulsory voting. 

ROLE OF THE GOVERNOR 

The Committee considered as to whether or not it was appropriate to more explicitly define 
the role of the Governor. It is an area where complex legal interpretations become 
enmeshed in politics. In relatively recent Australian politics we have several precedents to 
consider: 

.. the 1975 Commonwealth supply crisis leading to the dismissal of Prime 
Minister Whitlam; 

• the 1989 Tasmanian elections in which both major parties claimed that the 
other party did not have the support of a majority of seats in the Legislative 
Assembly; and 

the 1990 threat in Western Australia to block supply as a means of bringing 
down the government of the day. 

In situations such as these the role of the Governor is central yet it is nowhere defined. 

As they stand the two Constitution Acts only create the office of Governor. They give very 
little indication as to the extent of the powers of the Governor and therefore the specific 
role that the Governor plays in the working of the Constitution of the State. This appears to 
be the case in most constitutional situations where a Governor is acting as the Monarch's 
representative. 

Sir Mark Oliphant, who was Governor of South Australia from 1971-1976 reflecting on his 
period as Governor has observed "that a Governor can avoid trouble best by being a mere 
figurehead, a ceremonial figure. Although he is able to open flower shows ... with a few 
well chosen words which have very little meaning as to avoid all those difficulties that 
might in the end lead him into trouble, he is the representative of the Queen ... " 12 

Coming back to a constitutional view of the Governor, R.D. Lumb has divided the 
Governor's powers into.three groups. 

1. "Where powers are conferred on the Governor-in-Council by the Constitution Act, 
this means that the governor will exercise the power so conferred with advice of the 
Executive Council". 

2. "Where the power is conferred on governor alone, the power is regarded as a" 
prerogative power (in the formal sense) exercisable on the advice of ministers, 
usually the premier, without the requirement of an executive council meeting to 

22 
Oliphant, Sir Mark. The Power of Governors, Governments and the Public Service. (Unpublished monograph). 
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tender that advice." 

3. "However it is accepted by most authorities that the governor is not obliged to act 
on the advice of his ministers in all cases. Where a prerogative power is involved 
(e.g. appointment and dismissal of ministers, dissolution of parliament) he possesses 
certain reserve powers." 23 

Lumb outlines a number of situations which a governor may have to address. 

"A premier and his fellow ministers, i.e. the Government, may be defeated on the floor of 
the Parliament or, following an election, may be in a minority government situation 
without any other party having a majority of seats or being willing to enter into a coalition. 
Another scenario is that a premier may lose the support of his Cabinet or parliament~ 
colleagues. In situations such as this, he may request a dissolution from the governor". 
Lumb asks the question as to what criteria would govern the exercise of the governor's 
power. Lumb has listed criteria which he feels should be followed, but concedes that "in so 
far as the exercise of reserve powers depends on conventions which are unwritten law and 
therefore not enforceable by the courts, the question has arisen as to whether the principles 
operating through the doctrine of reserve powers should be codified". 25 

Dr H.V. Evatt highlighted the problems that surround the role of the Governor in his work 
"The King and his Dominion Governors" 26 written in 1936. Although over 50 years have 
passed since then, the question that Evatt was examining in his work still exists. When may 
the reserve powers of a governor be exercised? Evatt highlighted "the immense amount of 
sheer uncertainty and confusion in which the whole subject is involved". 21 Indeed, what are 
the Governor's "reserve powers"? 

Lumb concluded that "it is more appropriate to leave the principles of responsible 
government in their (mainly) uncodified, non-statutory form in order to allow for the 
accumulation of further precedents in this area before the task of codification is 
undertaken." 28 

Evatt on the other hand argued "the best methods by which the constitutional practice, 
determining the relationship between the Crown, the first and other Ministers, the 
Parliament and each House thereof, and the electorate may be defined is by the passing of 
legislation by the Parliament possessing jurisdiction within the appropriate constitutional 
unit". 29 

The uncertainty of the way in which reserve powers may be used is emphasised in a highly 
regarded work by Dr Eugene Forsey. His book "Royal Power of Dissolution of Parliament 
in the British Commonwealth" 30 published in 1943 disagrees with Evatt's conclusions 
about actual occurrences in which reserve powers were or were not exercised. 

The diversity of interpretations in respect to reserve powers has given risen to the situation 
where the most helpful precedent is chosen and least helpful is disregarded, despite a 

23 
Lumb, R.D. The Constitutions of the Australian States. - 5th ed. - St Lucia: University of Queensland Press, 1991. pp 71 - 73. 

24 
ibid. p. 79. 

25 
ibid. p. 79. 

26 
Evatt, H.V. The King and His Dominion Governors. - 2nd ed. - London: Frank Cass, 1967. 

27 
Bailey, K.H. Introduction to The King and His Dominion Governors by H. V. Evatt. op.cit. at p. xxxvii. 

28 
Lumb, R.D. op.cit. p.79. 

29 
Evatt, H.V. op. cit. p.289. 

30 
Forsey, Eugene. Royal Power of Dissolution of Parliament in the British Commonwealth. - Toronto: Oxford Press, 1968. 
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similarity of facts in the precedent. 

The situation is further complicated by the fact that the passing of the Australia Acts has 
given the governors of the Australian States complete independence from the United 
Kingdom Parliament. 

The Committee was not in a position to resolve such profound issues but sees the following 
questions as relevant to further consideration of this matter. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

2.8 

Does a defeated premier have a right to call a meeting of Parliament? 

From whom may a Governor receive advice? 

What power does a Governor have to dissolve Parliament? 

When should such a power be exercised? 

What should a Governor do if Supply is blocked by a Legislative Council? 

What effect has the passing of the Australia Acts had on the reserve powers 
of the Governor? 

What effect has the passing of the Australia Acts had on the overall role and 
powers of the Governor? 

Should the conventions related to the exercise of reserve powers by the 
Governor be codified? 

SUPPLY AND RESOLUTION OF DEADLOCKS BETWEEN THE 
TWO HOUSES OF PARLIAMENT 

This is a matter of divergent political points of view and one which the Committee did not 
pursue given that a Royal Commission was held on this issue in 1984 and to date there has 
not been progress in implementing its findings. 31 

In brief the two opposite points of view can be summarised as: 

2.9 

• While the Western Australian Constitution does not set out any mechanism 
for resolving impasses between the Legislative Assembly and the Legislative 
Council, one hundred years of responsible Government do not suggest there 
is any need to codify a set of procedures for the purpose of resolving 
deadlocks, given that a Conference of Managers is an established procedure 
under Standing Orders. 

The Western Australian Parliament needs to follow most other bicameral 
Parliaments in the Westminster tradition and establish clear and 
unambiguous mechanisms for the resolution of deadlocks between the 
Legislative Assembly and the Legislative Council. The recommendations of 
the Edwards Royal Commission of 1984 are a basis of reform but given that 
they have failed to gain the necessary support it would be opportune to 
investigate alternative arrangements to be implemented. 

CITIZEN INITIATED REFERENDUMS 

A large number of submissions were received that advocated the introduction of Citizen 

31 
Western Australia. Royal Commission into Parliamentary Deadlocks. Report. -Perth: Government Printer, 1985. 
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Initiated Referendums or Citizen's Veto. Cases for and against proposals for Citizen 
Jnitiated Referendums or Citizen's Veto were considered by the Committee and in keeping 
with its general approach the arguments are presented without a recommendation. 

The issue of Citizen Initiated Referendums or Direct Legislation has been debated 
vigorously in Australia over the last decade. Professor Geoffrey de Q. Walker has become 
c,ne of the most prolific and most quoted writers in support of Citizen Initiated 
Referendums. Professor Walker has outlined the various mechanisms of direct legislation. 

"There is no universally agreed terminology for describing the main types of direct 
legislation that exist in Switzerland, Italy and 24 of the American states, but the 
principle is simple enough. It is that a government may be compelled to hold a 
binding referendum on the possible adoption, vetoing, or repeal of a particular law if 
a prescribed number of voters (usually about 4 per cent of the electorate) sign a 
petition to that effect". 32 

2.9.1. Arguments for Citizen Initiated Referendums 

32 

33 

34 

(a) The political system is unable to accurately reflect the will of its citizens to 
the maximum extent on all issues. 

Issues can be dealt with separately. The result can give the views of voters 
on each point. e.g. the taxation propositions in California. 

(b) They would provide (although possibly be a source of irritation) an extra 
check and balance to the authority of the executive. 

(c) They provide the opportunity for small or special interest groups which do 
not have representation in Parliament to put forward proposals. At present 
the only course of action open to these groups is via petitions to Parliament. 
They provide an opportunity for citizens to express their point of view when 
no political party has that point of view as part of its platform. For example 
the situation arose in the United Kingdom in the 1970s where all political 
parties supported entry into the European Economic Community. There was 
no opportunity for a substantial number of the electorate to indicate that it 
was opposed to entry into the E.E.C. 

(d) A Citizen Initiated Referendum enhances democracy where elected 
representatives do not reflect the view of a large section of the population. 
This argument was used when the Hawke Government tried to introduce the 
Australia Card. The Coalition and the Democrats were elected with 5 
million primary votes as opposed to 4.3 million primary votes for the 
Government. Polls showed a growing majority of people swinging against 
the Australia Card despite the fact that the Government had been 
"democratically elected". 3 

(e) Citizens can take an initiative where the Government hasn't done so, is 
unlikely to do so or is unable to do so. eg. the vote in Switzerland for the 
introduction of compulsory military training. 34 

(f) Where voters have political cohesiveness on only one issue they are able to 
collect together to give legislative impact to their will. eg. environmental 

Walker, Geoffrey de Q. "Why Not the People's Law?". CIS Policy Report, Vol.4 No.3, June/July 1988 at p.7. 

Champion, Rafe "The People•s Vote". Island Magazine, nos 34-35, Autumn 1988 at p.169. 

Mason, Colin "Should Australians Have Citizen Initiative?" in For and Against? : An Anthology of Public Issues in Australia" edited 
by Richard Giles. - Milton, Qld: Brooks Waterloo, 1989 at p.87. 
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(a) 

(b) 

(c) 
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issues, moral issues etc. 

Governments by necessity delegate decisions to statutory bodies or public 
service officials. This has the effect of removing discussion of some issues 
from the public arena. Citizen Initiated Referendums provide an opportunity 
for bringing some issues back into the public arena. 

"In Westminster-style democracies the conceptual link between 
parliamentary law making and public opinion is the theory of the mandate". 35 

However it has been argued36 that in a modern two party democracy, the 
mandate theory gives governments an unjustifiable warrant to legislate in 
ways which voters have not consented to. 

Citizen Initiated Referendums give voters an incentive to take an interest in 
public issues. Some groups advocating particular changes in the law will 
promote an initiative knowing it has poor prospects of success, but in the 
belief that the educational impact of the initiative will strengthen their 
position in subsequent lobbying for legislation. In California, a group that 
proposed the decriminalization of marijuana in 1972 did not expect to 
succeed at the polls but hoped better-informed public opinion would be 
amenable to relaxing some of the stringency of the existing law. The 
initiative was in fact defeated, but subsequently the legislature did move to 
modify some provisions of the relevant statute. It knew however, that public 
opinion would not tolerate the outright legalization of the drug. 

Arguments Against Citizen Initiated Referendums 

The issues with which governments have to deal with are not as simple as 
when Citizen Initiated Referendums were devised. Important issues 
particularly those involving the allocation of community resources and the 
raising of revenue are especially complex. It is difficult for citizens to make 
well considered decisions. This is one reason why so many referendums in 
Australia have been rejected. 

The cost of Citizen Initiated Referendums to groups or parties introducing 
and then promoting or arguing against that proposition is high. It has been 
argued that the defeat of a Californian initiative proposal for a ban on 
smoking in public places was primarily due to massive $5 million 
advertising campaign by the tobacco industry. Because of the need to have 
money to put forward a case, well funded groups are advantaged and poorer 
groups disadvantaged. 

Popular measures can also be denied to the community by vested interests 
abusing citizen initiated referendum procedures. A recent initiative 
proposition to introduce a 'no-fault' motor vehicle insurance scheme in 
California was thwarted by those opposed to the scheme successfully 
petitioning to have four other insurance options placed on the ballot. The 
electorate was totally confused and the referendum resulted in an insurance 
system that satisfied no-one. 

Two lessons can be drawn from the way in which the no-fault insurance 
initiative proposition was frustrated. Firstly, it is not difficult to get people 
to sign a petition and it is probably fair to say that many signatories do not 
have a clear understanding of what it is they are agreeing to. 

Walker, Geoffrey de Q. Initiative and Referendum. - Sydney : Centre for Independent Studies, 1987 p.41-42. 

36 
ibid p.41. 
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Secondly, while people may agree to an individual proposition, they may 
either change their minds or become confused when faced with several 
different options on the same subject. 

It is frequently suggested that Australians already have too many elections 
with which to concern themselves. This is reflected in the low interest in 
Local Government polls. 

Citizen Initiated Referendums are not an effective way for politicians to 
answer to the community. This can best be done at a general election. 
Electors could lose their function of selecting a set of programmes and 
policies for a four year period and the lines of responsibility could be 
blurred. 

A means would be provided that would give Members of Parliament or 
Governments the opportunity to decide not to take up important issues 
saying they are more appropriately dealt with by Citizen Initiated 
Referendums. 

Initiatives could be taken up by groups whose leaders are responsible to no
one, with the result that the propositions that are put forward could be quite 
irresponsible. 

Marjorie Mowlam's37 analysis of the Swiss system is that the existence of 
Citizen Initiated Referendums reinforces the power not only of elected 
representatives but also of the established interest group leaders. "The 
existence of popular referenda and initiatives does not increase elite 
responsiveness to public demands. Rather, it takes power away from the 
elected representatives of smaller parties". 

R.D. Lumb38 in considering the use of Citizen Initiative Referendums 
throughout the States in the United States which have adopted it, considers 
the success rate as being unencouraging. Only 30 per cent of propositions 
put had passed until 1982. 

2.9.3 Report of the Australian 

The issue of Citizen Initiated Referendums was considered by the Constitutional 
Commission (Australia, 1988)39 and in its final report the following recommendations were 
made: 

37 

38 

39 

40 

"13.58 (i) By majority, we do not recommend an alteration to the Constitution to 
provide for the initiation by electors of referendums to alter the Constitution". 

(ii) We unanimously do not recommend an alteration to the Constitution to 
provide for initiation by electors of referendums with respect to ordinary 
legislation. "40 

Mowlarn, Marjorie "Popular Access to the Decision Making Process in Switzerland", Government and Opposition, Vol.14 No.2, 
Spring 1979 p.193·195. 

Lumb, R.D. "Methods of Alteration of State Constitutions in the United States and Australia" Federal Law Review, Vol.13 No.1, 
June 1982 at p.7. 

Australia. Constitutional Commission. Final report of the Constitutional Commission. Volume Two. - Canberra: AGPS, 1988. p. 
864 872. 

ibid p.864. 
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In its report the Commission used the term "electors' 
initiated referendum". 

" to indicate "citizen 

Some of the arguments which are relevant to the majority viewpoint (Sir Maurice Byers, 
Professor Enid Campbell and Mr Gough Whitlam) are as follows: 41 

"13.75 Responsible government. In our political tradition, good government is associated 
with responsible government. This involves regular and free elections at which the 
electors choose between contending political parties on the basis of alternative and 
coherent sets of policies which reflect genuinely different views on a wide range of 
economic, social and political matters. Fundamental to the system is the notion of 
accountability. At election time, governmental decisions are subject to review by 
the electors". 

"13.76 Under the present system, any proposal to alter the Constitution must first be 
deliberated in Parliament, with due regard for the proposal's consistency with the 
existing and foreshadowed legislation of the Government of the day. With the 
electors' initiative it is not inconceivable that a proposal for altering the Constitution 
could be put to referendum which, if passed, would undermine a vital part of the 
Government's platform, thus compromising its authority. In practical terms, the 
Government of the day would be left to deal with consequences of the decision, even 
though it contradicted a central part of its philosophy". 

"13.77 A healthy pluralism, with vigorous interest group activity, is essential to democracy. 
Its proper functioning is to be welcomed. The problem inherent in the electors' 
initiative is that it would encourage sectionalism. There are a number of facets to 
the argument. First, there is the danger that the electors' initiative would allow 
extremist groups an opportunity to parade their proposals before the public with an 
apparent legitimacy they could not otherwise command. Secondly, there is the 
possibility that, through the control of the media, the opinions of some groups may 
gain unwarranted publicity. Thirdly, the cause of single issue could be furthered 
without regard to its wider implications for national welfare, or without due 
consideration for Government policy, the results of which may only be apparent in 
the long-term. In short, the electors' initiative is potentially divisive and is 
inconsistent with the purposes and principles of responsible government". 

"13.79 Representative democracy. In our system, responsible government is based on 
representative democracy, that is , a popularly elected Parliament represents the 
various groups and interests with the community. The concerns of individual voters 
and interest groups alike are channelled through their Parliamentary representatives. 
The system is not perfect. Yet, in our view it has proved a sound model of 
government. Within it, a satisfactory balance has been effected between the 
democratic ideals of pluralism, accountability and participation." 

"13.81 Responsible government and the protection of minorities. In a system of responsible 
government and representative democracy, legislation should have the support of the 
majority of the people. Nevertheless, there are times when Governments and 
politicians have a duty to make decisions which are contrary to popular prejudice. 
Representatives have a certain discretion. They are not mere delegates or agents of 
their constituents, since they are expected to exercise their judgment in enacting 
legislation. Thus , while those in authority should be responsive to the felt interests 
of the electorate, they also have other, duties and responsibilities. In particular, 
Governments have a duty to guard against the persecution of an unpopular 
minority." 

41 
ibid p.868. 
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"13.82Research on the results of State referendums on popular initiatives in the USA from 
1945 to 1976 shows, inter alia, that (a) all five referendums on measures to prohibit 
racial discrimination in such matters as the sale of housing and assignment of school 
pupils were lost, and (b) the four measures for restoring the death penalty for major 
crimes were won. Such findings are not decisive. We note also the comment from 
the New Zealand Royal Commission on the Electoral System that it was 'of major 
concern to the Commission that the extensive use of referenda - particularly as the 
result of popular initiatives - can pose very real threats to rights and interests'". 42 

A minority of Commissioners (Sir Rupert Hamer and Professor Leslie Zines) supported the 
use of Citizen Initiated Referendums for constitutional reform, but not legislative reform. 
The minority adopted the viewpoint of the Commission's Rights Committee in relation to 
the use of Citizen Initiated Referendums for legislative reform. The Rights Committee 
reported as follows: " It would be necessary to provide for differing levels of voter 
acceptance than that provided for constitutional change. The Committee recommends that 
consideration of voter-initiated legislation, legislative veto, and removal of office-holders 
should be deferred until there has been an opportunity to consider the operation of voter
initiated referendums'". 43 

The following recommendations were amongst those of the Minority Commissioners: 44 

"13.88 Such a provision (the inclusion of Citizens' Initiated Referendums in the 
Constitution as a means to facilitate Constitutional Reform) they believe, would help 
to alleviate the feeling of remoteness and impotence with respect to political affairs 
that is felt by many people in the community. Compulsory voting conceals the 
extent of alienation felt by many people. There is a sense that politicians are out of 
touch with the views of the voters. Also, it is thought that party political 
arrangements do not allow real scope for Parliament to operate as a truly 
representative and deliberative assembly. The minority of the Commission believes 
we should address these issues directly." 

"13.91 Representative democracy. Sir Rupert Hamer and Professor Zines do not believe 
that the electors' initiative contradicts the principles of representative democracy. In 
their opinion we should not be concerned with conceptual purity in this context. 
They agree with the Advisory Committee that the 'democratic powers embodied in 
the representative system of Parliaments creates the need for electors' initiative.' 
Without some mechanism of this kind, the decision-making process will seem 
remote to the majority of people whose experience of politics will be limited to 
voting at elections and referendums where politicians set the agenda for debate. 
Many of the submissions claimed that through informal agreements among the 
parties, difficult and controversial issues are not aired publicly. In place of decisive 
action and reasoned debate there is delay, muddle and a conspiracy of silence. The 
minority of the Commission does not believe that evasion serves the interests of 
democracy: all important political issues however controversial, should be the 
subject of open, reasoned debate." 

"13.92 Moreover, the argument that the electors' initiative introduces something radically 
new to our political system is mistaken. On the contrary, the minority's view is that 
the Advisory Committee's recommendation builds upon current practice: It merely 
raises the question of where the initiative to alter the Constitution comes from. The 
arguments of principle against the electors' initiative are not well-founded." 

42 

43 

44 

New Zealand. Royal Commission oo the Electoral System. Towards a Better Democracy : Report. - Wellington: Government Printer, 
1986. p.175. 

Australia. Constitutional Commission . Advisory Committee. Individual and Democratic Rights. op. cit. AGPS, p.98. 

Australia. Constitutional Commission. Final Report. op. cit. p. 870-87 l. 
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2.10 DISSATISFACTION WITH THE POLITICAL SYSTEM 

The Committee noted that some submissions made comments which reflected a degree of 
dissatisfaction with our political system. 

These comments were either of a general nature or not sufficiently specific to our State's 
Constitution as to suggest actual changes or reforms. Some such suggestions relate directly 
to political issues rather than the constitutional framework within which policies are 
formulated and decisions made. In some submissions the dissatisfaction was targeted at 
public servants. 

Many such views indicate a lack of public understanding of the workings of the Parliament, 
executive government and the public service. These issues need to be addressed by 
political education which the work of this Committee seeks to further under term of 
reference 3 and more directly by the ongoing reform of our system of government. 

The evolution of the way our system of government works has been greatly influenced by 
the rise of political parties and the discipline which they exert. The two Constitution Acts 
do not include any direct reference to political parties or the role they play. No suggestions 
were made as to specific changes which may be desirable to recognise this in the 
Constitution. 

The working of the Parliament is of primary importance to the actual and publicly 
perceived effectiveness of our system of government. There is a variety of associated 
issues in need of reform which do not necessarily involve our constitutional statutes. The 
Report of the Parliamentary Standards Committee 45 which gives some indications of areas 
desirous of reform is but one example of this. 

Public services are very complex and important organisations which are not necessarily 
improved by one or two radical ideas in isolation. A number of inquiries and reviews both 
past and current at Federal and State levels have examined or are examining ways in which 
public service reforms might be undertaken. (See Appendix 4). There is only limited 
reference in the two Constitution Acts to Public Officers and these were considered in 
undertaking the consolidation which is discussed in Chapter 3. The role and efficient 
functioning of the public service are issues of considerable public discussion and go well 
beyond the terms of this Committee. 

2.10.1 Parliamentary Committees 

The Parliament has a system of committees which plays an imporant role in its functioning. 
Committees are formed by each House of the Parliament under the Standing Orders of that 
particular House and enjoy the rights and privileges of that House. Joint Committees of the 
Parliament are formed with the concurrence of both Houses. 

Improvement to the standing and powers of parliamentary committees involves among 
other things the relationships between the Houses which is taken up in section 2.8 of this 
report with respect to the passage of Bills. Real advances in the effectiveness of 
committees in reviewing the actions of government and assisting in the working of 
Parliament itself are unlikely until the relationship between the two chambers is more 
clearly delineated. 

A listing of parliamentary committees in Appendix 5 gives some indication of the role they 
play. 

The Legislative Assembly and the Legislative Council both have standing committees 

45 
Western Australia. Parliament. Parliamentary Standards Committee. Report. - Perth: Government Printer, 1989. 
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which examine and report on the activities of government bodies or departments. 

2.10.2 Legislative on 

The Standing Committee on Government Agencies was appointed, pursuant to Legislative 
Council Standing Order 38 on 7 April 1982 with the following terms of reference: 

(i) make such examination as it deems necessary and to inquire into the 
purpose, finance, accountability, extent, nature, administrative control and 
methods of State Government agencies, including statutory corporations, 
primary produce boards, regulatory and quasi-judicial bodies, trustees of 
government agencies, advisory committees and local and regional bodies 
(excluding municipal authorities) that are the subject of legislation of the 
Western Australian Parliament, with the exception of those agencies listed in 
the Schedule to these Orders. 

(ii) To report to the House upon any matter concerning the government 
authorities referred to in paragraph (i) or any recommendations for abolition 
or amalgamation of them, or any findings particularly in regard to the 
productivity, efficiency, economy, effectiveness, organisation and 
circumstances connected with them to which the Committee thinks the 
attention of the House should be directed. 

(iii) To inquire into and report to the House upon any question in connection 
with government agencies which is referred to the Committee by resolution 
of the House. 

(iv) To inquire into and where necessary, report to the House when, in view of 
the Committee, any agency duplicates all or part of the work of another. 

(v) To recommend as it deems necessary the application of the "Sunset" 
principle to any government agency. 

The "Sunset" principle is defined as a process whereby a government 
agency's existence is automatically terminated after a certain period unless 
specific re-authorising legislation is enacted. 

To date the Committee has issued 28 reports covering frameworks of accountability for 
government a17encies, and reviews of the Urban Lands Council, 46 the Lotteries 
Commission, Coal Industry Agencies 48 and the Builders' and Painters' Registration 
Boards. 49 

2.10.3 Legislative Assembly Public Accounts and Expenditure Review 
Committee 

The Legislative Assembly's Committee is the Public Accounts and Expenditure Review 
Committee. The Committee obtains its powers and functions from the Standing Orders of 

46 

47 

48 

49 

Western Australia. Parliament. Legislative Council Standing Committee on Government Agencies, Seventh Report : The Urban 
Lands Council of Western Australia - Perth: Legislative Council, 1985. 

Western Australia. Parliament. Legislative Council. Standing Committee on Government Agencies. Tenth Report: A Review of 
the Lotteries Commission of Western Australia. - Perth: Legislative Council, 1986. 

Western Australia. Parliament. Legislative Council. Standing Committee on Government Agencies. Fourteenth Report: A Review 
of Coal Industry Agencies. -Perth: Legislative Council, 1987. 

Western Australia. Parliament. Legislative Council. Standing Committee on Government Agencies. Fifteenth Report: A Review of 
the Builders' and Painters' Registration Boards -Perth: Legislative Council, 1987. 
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the Legislative Assembly.50 Standing Order 412(1) states that the functions of the 
Committee are: to inquire into, consider and report to the Parliament on any proposal, 
matter or thing connected with the receipt and expenditure of public moneys, including 
moneys allocated under the Annual Appropriation Bill and the Loan Fund. The Committee 
is also empowered to inquire into and report to the Assembly on any question which it 
deems necessary to investigate and to consider whether the objectives of public expenditure 
are being achieved or may be achieved more economically. Since the end of 1987, 18 
reports have been presented by the Committee includin:F reports on Computing in 
Government,51 the State Government Insurance Corporation 5 and Workers' Compensation 
Costs to Government. 53 

AMENDMENTS TO 
LOCAL GOVERNMENT 

CONSTITUTION IN RELATION 

The Western Australian Municipal Association proposed that sections 52 and 53 of the 
Constitution Act be amended. These sections both deal with "elected governing bodies". 
Appendix 6 contains their proposals The main concerns of the Association are in relation 
to: 

(a) The possibility of arbitrary dismissals of Local Government bodies under 
Section 156 of the Local Government Act; and 

(b) The need for protection of the elected nature of Local Government in the 
Constitution. 

The Committee was not of a mind that these propositions by the WA Municipal 
Association should be adopted. Their ramifications are quite extensive. The requirements 
for the dismissal of a Local Government authority are under consideration with the present 
development of a new Local Government Act. It is a matter which is being more 
adequately undertaken through this thorough and extensive review. 

The protection of Local Government by referendum requirement would open up new areas 
of uncertainty with respect to intergovernmental relations. The changing landscape of 
State-Commonwealth relations would seem to be sufficiently uncertain not to open up 
similar scenarios vis-a-vis Local Government. The present Commonwealth-State review of 
their respective roles has given welcome recognition to the importance of Local 
Government through the involvement of its representative. 

However the Committee doubts that this suggested constitutional protection of Local 
Government would achieve greater independence and efficiency for this third sphere of 
government. The defeat of the most recent Commonwealth referendum to bring reference 
to Local Government into the Commonwealth Constitution would indicate a lack of strong 
public support for such a move. 

In considering the entrenchment question with respect to the consolidation of the two 
Constitution Acts, the Committee has recommended that in the Consolidated Constitution 
Section 52 of the Constitution Act 1889 (section 44 in the Consolidation) be given the same 
level of entrenchment accorded to the key elements of our State parliamentary system; that 
is the requirement of an absolute majority under Section 73 (section 11 in the 
Consolidation) of the Constitution Act 1889. 

50 

51 

52 

53 

Western Australia. Parliament. Legislative Assembly Standing Orders. -Perth: Legislative Assembly, 1991. 
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2.12 RECOMMENDATIONS ON TERM OF REFERENCE ONE 

In response to the first term of reference the Committee has canvassed a number of areas 
where there are existing problems or suggested reforms. 

In its approach to these matter the Committee has not attempted to provide specific 
solutions or recommend particular reforms for the following reasons: 

" Past experience of constitutional change in this State and nationally would indicate 
that there is little likelihood of the people accepting major changes which are 
presented to them at a referendum unless a consensus exists. 

• There is a need for wide discussion and raised public awareness of the issues 
involved prior to any move to seek public acceptance of particular changes. 

The Committee saw its role as furthering the public awareness of these matters as a 
pre-requisite to suggesting major changes or reforms. 

" The Committee was evenly balanced in its representation having equal numbers of 
members from the Legislative Assembly and the Legislative Council and having an 
equal number of members from the Government and non-Government sides of the 
Parliament. 

This composition reinforced the need for the work of the Committee to seek 
consensus on all issues rather than make decisions by majority rule. This has 
resulted in a more gradual approach to reform, prevented the adoption of stronger or 
more specific recommendations which individual Committee members were 
seeking. 

In this chapter the Committee has provided a "summary of proposals for reform" as a 
starting point in this process of constitutional reform. This term of reference, while 
suggesting reform may be desirable, did not set the Committee the task of proposing major 
reforms. The Committee is of the view that there is a need to establish a process of reform 
and it recommends the establishment of a structure to promote this. 

The Committee recommends the establishment of a Joint Standing Committee for 
Constitutional Reform to facilitate the updating and ongoing reform of our State 
Constitution. 

The Committee recommends that such a committee: 

,. initiate debate and promote greater understanding of the need for 
constitutional reform and the possible avenues for change both amongst 
Members of Parliament and in the wider community; 

* recommend to the Parliament specific constitutional reforms; 

" seek support in the Parliament and the community for its proposals for 
reform; 

report at least annually to Parliament. 
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CHAPTER3 

Term of Reference 2 

"To give consideration to consolidating the law, practice and Statutes comprising the 
Constitution of Western Australia". 

3.1 OUR PRESENT ST ATE CONSTITUTION 

The constitution of Western Australia is not to be found in just one or even two statutes but 
involves a broader perspective. While the initial focus may be The Constitution Act 1889 
and The Constitution Acts Amendment Act 1899 there are other statutes whose provisions 
affect this State's constitution. Such other statutes include The Australia Act 1986 and the 
Commonwealth Constitution. 

Similarly, the original United Kingdom Western Australia Constitution Act 1890 which 
authorised Queen Victoria to assent to our 1889 Act has provisions that provide some aid to 
interpreting our 1889 Constitution. 

In conventional constitutional discussion however, some provisions of other Western 
Australian Statutes would ordinarily be considered to be part of our Constitution. For 
example, because they provide for the fundamental franchise and the electoral structure of 
Parliament some of the provision of the Electoral Act and the Electoral Distribution Act are 
in proper terms part of our Constitution. In much the same way laws determining the 
accountability of the Executive Government to the Parliament and to the courts in respect 
of compliance by the Executive with constitutional requirements could include provisions 
in the Financial Administration and Audit Act 1985. 

Another example is in the provisions determining the fundamental shape of our legal 
system. The Supreme Court is our primary constitutional court. It determines the validity 
of legislative actions of the Parliament and the compliance of Parliament and the Executive 
with constitutional requirements. The High Court of Australia is the court of appeal on 
such matters. Those provisions so far as they exist would normally be considered part of 
the constitution of Western Australia in its full "Sense. This means the State Constitution 
encompasses some of the provisions of the Supreme Court Act. 

There is not a clear understanding of just how widely one could cast the net to include all 
statutes whose provisions could be considered part of our Constitution. Appendix 6 is a 
flow chart which gives Acts which are relevant to such considerations. 

The early development of the State's Constitution Acts is important to their interpretation 
and for this purpose a brief historical sketch is given as Appendix 8. 

Term of reference 2 also dealt with practice and law. Practice is a very difficult area to tie 
down. To a very large extent it is not in a statutory or written form. Parliamentary 
practice, constitutional practice, and so much which governs the inten-elationship of the 
Executive with the Governor; the Governor with the Parliament; the Executive with the 
Parliament; relations between the two Houses; proceedings in the two Houses and the 
relationship of the courts to the Parliament is not in any conveniently written form and the 
sources are vague and varied. Reference can be made to textbook, leading constitutional 
experts, to decisions of different courts in different parts of the world and the past practice 
of the House of Commons. 

For this Committee to attempt to set all this in written form would be to write a Western 
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Australian equivalent of Erskine May 54• It would have to deal with parliamentary practice 
in the context of our Constitution, Standing Orders and practice and would be an immense 
task beyond the scope of this Committee. 

To the extent that the law is written, it is in the Statutes as indicated above. In addition, 
there are the letters patent effecting the office of Governor. These are about the only 
formal written sources. 

There are, as with practice, other less obvious sources of the law governing the 
Constitution. There are decisions of our courts. These are few in number because very few 
constitutional issues have to be decided in Western Australian courts. For the most part 
executive matters and parliamentary matters have been regarded, in the English tradition, as 
outside the realm of the courts, with consequently very few court decisions. There are 
decisions in courts of other States and in the High Court dealing with the constitutional 
provisions of the other Australian States. They are never quite in exactly the same terms, 
and there are always differences in detail, but often they give guidance to what our 
provisions are likely to mean or how they are meant to work. Likewise, there are other 
Constitutions out of the British mould where similar provisions can be found and their 
interpretation cited. 

3.2 APPROACH TAKEN BY THE COMMITTEE 

The Committee from an early stage of its deliberations established the objective of 
preparing a single consolidated Constitution Act for Western Australia. 

The task was to amalgamate the two existing Constitution Acts 55 into a single constitution 
which would reflect the existing constitutional legislation. In undertaking this process the 
Committee set itself the following guidelines -

(a) to prepare a single consolidated Act which largely reflects the present Acts; 

(b) to omit those sections of the present Acts which are obsolete; 

( c) where possible to use modern language to make the Act more readable 
without inadvertent changes to the meaning ; 

(d) to consider where it may be appropriate to include sections from other 
statutes in the Constitution; 

(e) to consider where parts of the Constitution Acts may more appropriately 
belong in other statutes; 

(f) to structure the consolidated Act in order to make it easier to read and 
understand; and 

(g) to prepare a fully annotated draft consolidation so that it is easy to see all 
changes; both past amendments and those proposed by this Report. 

It was decided not to attempt to codify any of the practices and traditions which are 
important to the functioning of the State's constitution. 

Mindful of the likely path which this draft Consolidated Constitution must follow if it were 
to become law, the Committee adopted an approach of minimum change to the Constitution 
as it is presently interpreted. Where changes or reforms are suggested, they are clearly 
indicated. 

54 

55 

Erskine May's Treatise on the Law, Privileges, Proceedings and Usage of Parliament. -21st ed. -London: Butterworths, 1989. 

Constitution Act 1889 and Constitution Acts Amendment Act 1899. 
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The new structure adopted for the draft Consolidated Constitution is set out in the 
'Arrangement' on its front. The use of an 'Arrangement' is more modem drafting practice 
and preferable to the use of a section of the Act to set out its major parts as is the case with 
the two existing Acts. It also serves as an index. 

The existing separation of provisions relating to the Legislative Council and the Legislative 
Assembly has been largely maintained. There was a need to maintain two separate sections 
for the election of members to each House due to the existence of two different systems of 
representation. This structure was then maintained through the provisions which could 
easily have been amalgamated to produce a single clause covering both Houses for matters 
such as quorum and election of the Presiding Officer. The positioning of Legislative 
Council provisions before those for the Legislative Assembly was a maintenance of the 
status quo, despite urgings to reverse them. 

Many sections from the existing Acts were removed as being obsolete or spent. The notes 
to the draft Consolidated Constitution give the full text of all such sections. In some cases 
if there was even a slight doubt as to whether or not a provision was still of some effect 
then it has been retained. 

Further work can be done on modernising the language. While some words are easily 
updated such as the replacement of "colony" with "state" other words are not so easily 
changed to more easily understood words without the threat of a change in the meaning of a 
section. An example of this was the Committee's failure to improve on the phrases 
"effluxion of time" or "Royal Sign Manual". 

"Ministers of State" is a new phrase used in place of "principal executive offices of the 
Government, liable to be vacated on political grounds". In order to retain the same 
meaning the wording,. "liable to vacate their offices on political grounds", has been 
retained. 

Both existing Acts make frequent use of provisos which have been removed by rewording 
these sections in keeping with modern practice. 

The Constitution Acts Amendment Act 1899 contains a number of sections on the 
disqualification of members. The provision for the qualification of members requires that 
he or she be an elector. The lengthy provisions for entitlement of an elector are contained 
in the Electoral Act. The Committee considered both the possibilities of moving certain 
Electoral Act provisions into the Constitution and alternatively moving these provisions for 
the disqualification of members out to the Electoral Act. 

It was decided that the disqualification provisions were better placed in the Electoral Act 
for a number of reasons: 

1. These provisions require a degree of detail which is somewhat out of place 
in a Constitution. 

2. Such details have been frequently changed in the past and are likely to be in 
the future. It is not appropriate to be regularly amending the Constitution. 

3. It is not appropriate for a Constitution which is about fundamental, 
long-term principles to contain detailed, frequently changing provisions. 

4. There is some convenience in having connected matters all together in the 
Electoral Act. 

5. The problems raised by section 73 (1) of the Constitution Act 1889 
(see 3.3 below )are lessened. 
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Schedule V to the Constitution Acts Amendment Act contains some 15 pages of offices 
which are referenced in provisions for disqualification of members. This should also be 
transferred to the Electoral Act for the reasons given above. 

The provisions of the Supreme Court Act are sufficient for the existence and functioning of 
that Court making it unnecessary for reference to the Supreme Court in the Constitution 
Act. Committee is of the view that even if it is of no effect our Constitution should 
have reference to the existence of the Supreme Court It was not however swayed to the 
view that the Constitution required changes to protect or preserve privileges and powers 
granted by existing statutes. 

The draft Consolidated Constitution of Western Australia, with notes, is contained in a 
separate volume II of this report. This was done so as to 

(a) give the draft Consolidation greater prominence than it would have as an 
appendix to this report; and 

(b) facilitate its availability and ease of handling for those who will hopefully 
use it in the pursuit of the reform of this State's Constitution. 

The Committee's recommendation for the adoption of this draft Consolidated Constitution 
of Western Australia is contained in 3.7. 

The following sections give some explanation of major issues involved in undertaking this 
consolidation or where there are specific areas requiring reform. 

3.3 GENERAL REFERENDUM CONSIDERATIONS 

A constitution may take many forms but it always seen as having a special place in a state's 
legal structure. In keeping with this level of importance it is usual for constitutions to have 
some guard against being changed. The protection and preservation of a constitution 
requires that the procedures by which it can be amended are more vigorous then those 
applying to the amendment of ordinary statutes or laws. 

The safeguard or 'entrenchment' may be the requirement for a referendum of the people or 
a special larger majority of votes in the Parliament. The form of entrenchment is a 
fundamental element of any constitution. The Committee had to consider the general 
principle as to the form of entrenchment which would best suit the State's Constitution. 
The question of entrenchment cannot be divorced from the form and type of constitution to 
which it applies. An overview of possible types of entrenchment which could be utilised 
was prepared for the Committee, in note form, and is given in Appendix 9. 

A Northern Territory Select Committee has made the following statement. "A 
'constitution' is the fundamental legal document of any social or political entity, governing 
its existence and operation and establishing its rights and obligations and those of its 
members" 56 • In that Committee's view there was "considerable merit in the suggestion 
that such a fundamental law should not be easy to change". 57 The Constitution of the 
Australian Commonwealth can only be amended by referendum. It is completely 
entrenched. 

In evidence before the Committee it was argued that the extent of entrenchment should be 
very limited. This is in keeping with Western Australia's own constitutional experience 
and in recognition of the difficulties that arise when there is need to change an entrenched 
constitution. 

56 
Northern Territory. Legislative Assembly. Select Committee on Constitutional Development. Infonnation Paper No. 2: 
Entrenchment of a New State Constitution. - Darwin: Government Printer, p. 3. 

57 
ibid. p. 3. 
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The people of Western Australia have never been given the opportunity to endorse or reject 
the State's constitutional statutes. The only State constitution issues which the people have 
voted on at a referendum relate to the State's membership of the Australian 
Commonwealth. 

The requirement section 73 (2) for a referendum to amend parts of the Constitution Act 
was introduced in 1978 by legislation. 58 Arguments as to "manner and form" would suggest 
this approach to be most undesirable if not of dubious effect. One point of disputes 
the validity such an amendment and the requirement for a referendum it to 
undone. 

The Committee also had to address the particular questions that arise with respect to 
entrenchment given the decision to consolidate the two Constitution Acts into a single Act. 

3.3.1 Existing 

The Constitution Act 1889 has "double entrenchment" because of the dual requirement for 
an absolute majority and a referendum. The Constitution Acts Amendment Act 1899 has 
no entrenchment provision. 

The entrenchment clause of the Constitution Act 1889 is as follows: 

"73. (1) Subject to the succeeding provisions of this section, the Legislature of the 
Colony shall have full power and authority, from time to time, by any Act, to 
repeal or alter any of the provisions of this Act. Provided always, that it shall 
not be lawful to present to the Governor for Her Majesty's assent any Bill by 
which any change in the Constitution of the Legislative Council or of the 
Legislative Assembly shall be effected, unless the second and third readings of 
such Bill shall have been passed with the concurrence of an absolute majority 
of the whole number of the members for the time being of the Legislative 
Council and the Legislative Assembly respectively. Provided also, that every 
Bill which shall be so passed for the election of a Legislative Council at any 
date earlier than by Part III. of this Act provided, and every Bill which shall 
interfere with the operation of sections sixty-nine, seventy, seventy-one, or 
seventy-two of this Act, or of Schedules C, or D, or of this section, shall be 
reserved by the Governor for the signification of Her Majesty's pleasure 
thereon. 

(2) A bill that -

(a) 

(b) 

(c) 

(d) 

expressly or impliedly provides for the abolition of or alteration in 
the office of Governor; or 

expressly or impliedly provides for the abolition of the Legislative 
Council or of the Legislative Assembly; or 

expressly or impliedly provides that the Legislative Council or the 
Legislative Assembly shall be composed of members other than 
members chosen directly by the people; or 

expressly or impliedly provides for a reduction in the numbers of the 
members of the Legislative Council or of the Legislative Assembly; 
or 

58 Acts Amendment (Constitution) Act (No. 59 of 1978). 
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(e) expressly or impliedly in any way affects any of the following 
sections of this Act, namely -

sections 2, 3, 4, 50, 51 and 73, 

shall not be presented for assent by or in the name of the Queen unless -

(f) the second and third readings of the Bill shall have been passed with 
the concurrence of an absolute majority of the whole number of the 
members for the time being of the Legislative Council and the 
Legislative Assembly, respectively; and 

(g) the Bill has also prior to such presentation been approved by the 
electors in accordance with this section, 

and a Bill assented to consequent upon its presentation in contravention of this 
subsection shall be of no effect as an Act. 

(3) On a day fixed by the Governor by Order in Council, being a day not 
sooner than two months, and not later than six months, after the passage 
through the Legislative Council and the Legislative Assembly of a Bill of a 
kind referred to in subsection (2) of this section, the question for the approval 
otherwise of the Bill shall be submitted to the electors qualified to vote for the 
election of members of the Legislative Assembly according to the provisions of 
the Electoral Act 1907. 

(4) When the Bill is submitted to the electors the vote shall be taken in 
such manner as is fixed by law. 

(5) If a majority of the electors voting approve the Bill, it shall be 
presented to the Governor for assent by or in the name of the Queen. 

(6) Any person entitled to vote at a general election of members of the 
Legislative Assembly is entitled to bring proceedings in the Supreme court for a 
declaration, injunction or other remedy to enforce the provisions of this section 
either before or after a Bill of a kind referred to in subsection (2) of this section 
is presented for assent by or in the name of the Queen." 

The requirement for a referendum and an absolute majority is found in subsection 2 above 
and covers the Governor, the bicameral nature of the Parliament, and that there should be 
no reduction in the number of members who must be "chosen directly by the people". This 
entrenchment requirement covers not only five particular clauses in the constitution and 
clause 73 itself, but is reinforced by the wording of 2(a) to 2(e) which is deliberately vague 
and all encompassing. The terms "expressly and impliedly in any way affects" have the 
purpose of preventing any changes no matter how tenuously they may be associated with 
these key principles. 

The lesser level of entrenchment found in subsection (1) is the requirement that any 
amending Bill which may produce "any change in the Constitution of the Legislative 
Council or of the Legislative Assembly" requires an absolute majority for its second and 
third readings in both Houses. This requirement is another source of uncertainty as there 
are a number of statutes which may be considered to relate to the "Constitution of the 
Legislative Council or of the Legislative Assembly". 

It is desirable that the level of uncertainty or doubt regarding the effect of legislation be 
kept to a minimum but in this Constitution there is a source for disputes to arise in a range 
of legislation. An Act may become law without there being any regard for section 73, as at 
the time it was not seen to affect these principles, but at some later time the interpreation 
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may change to the contrary. Such an outcome has potential to overturn an enacted statute 
with most serious consequences. The case of WA v Wilsmore (1982) 149 CLR 79 brought 
clearly into focus the grave dangers for our system of law and Government which can arise 
from section 73. 59 

3.3.2 Entrenchment and the Consolidated Constitution 

As already stated the Committee has worked to produce a draft consolidation of the two 
existing Constitution Acts without changing the effect of the existing statutes except for a 
small number of clearly stated reforms. 

At an early stage in this process, consideration was given to the possible effect of section 
73 (2) on a consolidation which involved the need for consequential renumbering of 
sections even if no change was made to the wording of any sections. Legal opinion was 
strongly of the view that even the simple change to section numbers was caught by the 
wording of section 73 (2). Even if the Committee accepted an alternative argument that 
sections could be renumbered without requiring approval by referendum and there 
remained only a small element of doubt as to the correctness of this position it would still 
require a referendum to provide the assurance essential for a statute of this significance. 

The Committee thus worked with the assumption that a referendum would be required to 
enact a consolidated Constitution Act. 

The preceding section drew attention to the considerable problems which are raised by the 
uncertainties contained in section 73 of the Constitution Act 1889. The amalgamation of 
the Constitution Acts Amendment Act 1899 with the 1889 Act would extend the operation 
of section 73 ( 1) to the 1899 Act making the problem far worse. In order to proceed with 
amalgamation of the two Acts it then became necessary to address the problem of the 
uncertain meaning within section 73 (1) of "the Constitution of the Legislative Council or 
of the Legislative Assembly". 

The Committee has adopted the approach of redrafting section 73 (1) so as to give a listing 
of the specific sections which are to be covered by this entrenchment provision. The notes 
to the draft Consolidation give some explanation regarding the sections that should be 
included. 

The entrenchment provisions of section 73 (2) are carried over to the draft Consolidation 
without change. The Committee mentions elsewhere in this report the need for more work 
on the questions which it poses, but in keeping with the working guideline of minimal 
change did not attempt to suggest major reforms on this matter. Section 73 of the 
Constitution Act becomes Section 11 in the Consolidated Constitution. 

3.4 AMENDMENT OF SECTION 36 OF THE CONSTITUTION 
ACT 1889 

Section 36 of the Constitution Act 1889 relates to the "Privileges of Parliament". 

"Privileges of both Houses 

36. It shall be lawful for the Legislature of the Colony, by any Act to define the 
privileges, immunities, and powers to be held, enjoyed, and exercised by the Legislative 
Council and Legislative Assembly, and by the members thereof respectively. Provided that 
no such privileges, immunities, or powers shall exceed those for the time being held, 
enjoyed, and exercised by the Commons House of Parliament, or the members thereof." 

59 
See Johnston P.W. and Hotop S.D. "Patches on an Old Gannent or New Wineskins for New Wine " University of Western Australia 
Law Review, Vol. 20 No. 2, 1990, p. 248. 
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The Committee in preparing the draft Consolidated Constitution decided to delete the 
proviso: 

"Provided that no such privileges, immunities or powers shall exceed those for the time 
being held, enjoyed, and exercised by the Commons House of Parliament, or the members 
thereof." These words have been deleted because of the absence of any constitutional or 
legal connection between any part of the British Parliament and the Western Australian 
Parliament and secondly because of the lack of relevance that procedures and privileges in 
the British Parliament have to the Western Australian Parliament in any case. 

A recommendation to this effect was made in the 1989 Report of the Parliamentary 
Standards Committee. 60 That Committee considered the implications of the words "for the 
time being held". 

"It has been considered by some commentators, that the words 'for the time being held' 
should be taken as referring to the original dates of enactment of the Parliamentary 
Privileges Act, namely 26 February 1891. 1161 "Any subsequent change in the House of 
Commons' privileges would not affect the validity of privileges held in Western 
Australia". 62 

In his submission to that Committee the Solicitor General had a contrary view" ... "I see 
Section 36 as an overriding limitation, always present and acting". 63 "If the Solicitor 
General's interpretation is correct, the privileges of the Parliament of Western Australia 
could be reduced or varied, by actions taken by Westminster". "The Clerk of the 
Legislative Council, Mr Marquet, and the Law Society in any case agreed that Section 36 
with its provisions linking it to the powers of the House of Commons does place a 
restriction upon the Houses of the Western Australian Parliament with respect to 
privilege. "64 

"The doubt concerning the effect of the words "for the time being held," the constitutional 
restriction from exceeding the powers of the Commons and the possibility of powers being 
lost to the Parliament of Western Australia through lack of usage by the House of 
Commons, taken together do in the opinion of the Committee, constitute compelling 
reasons why the matter should now be clarified. This would not only resolve the legal 
uncertainty once and for all, but also provide an affirmation of the inherent right of the 
Parliament to determine the extent of its own privileges. 1165 The Parliamentary Standards 
Committee therefore recommended "that Section 36 of the Constitution Act be amended by 
repealing the proviso" .66 

3.5 CASUAL VACANCIES IN LEGISLATIVE COUNCIL 

Members of the Legislative Council are now elected under a system of Proportional 
Representation for a region. The State has been divided into six regions which each elect 
either five or seven Councillors. This is a new electoral system first used at the 1989 
General Elections. 

Elections using a proportional representation voting system are based on the principle that a 

60 
Western Australia Parliament. Parliamentary Standards Committee. op. cit. 
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group or political party will have the number of members elected in proportion to the 
percentage of the vote received by that grouping. This principle is further enhanced by the 
use of a list voting system where an elector can nominate to vote for a political party rather 
than list preferences against the candidates names. 

Such a system of elections presents a new set of problems in legislating for a method to fill 
a casual vacancy. A by-election is not only more expensive and difficult due to the size of 
a region but it would not maintain, other than by chance, the replacement of a Council 
position with a member of the same grouping. 

The present method for filling a casual vacancy, which has yet to be tried, requires a 
recount of the votes cast at the previous general election. For a number of reasons this 
system cannot guarantee that the person elected on the recount will be of the same political 
grouping as the person he or she is to replace. 

The Australian Senate, whose elections use a proportional representation voting system, has 
an established system of replacing a member due to a casual vacancy with a nominee of the 
same political party. 

The requirement of the Constitution Act 1889 S73 (2) (c) that the Legislative Council shall 
be composed of "members chosen directly by the people" is interpreted as preventing the 
implementation of a like procedure unless it was carried at a referendum. 

The Committee is of the view that this constitutional obstacle to the establishment of an 
efficient and fair method for the filling of casual vacancies should be removed with the 
adoption of this draft Consolidated Constitution. 

To this end it recommends the addition to Section 11 of the draft Consolidated Constitution 
of two new subsections which would allow the passage of a Bill for this purpose without 
the need for a referendum. 

3.6 OTHER AREAS OF REFORM 

3.6.1 Powers of the Two Houses in Respect of Legislation 

Section 2.8 of this report raised the issue in general terms of the resolution of deadlocks 
between the two Houses of Parliament and the passage of supply. In undertaking the 
consolidation of the two Constitution Acts and considering its entrenchment, attention was 
again focused on this issue by Section 46 of the Constitution Acts Amendment Act which is 
Section 6 of the draft Consolidation. 

This section contains the most fundamental provisions dealing with the respective powers 
of each House over Bills and in particular over money Bills. As a matter of principle, there 
is a strong argument for regarding this as a matter appropriate to be protected by S.11 (1) of 
the draft Consolidated Constitution. However, the meaning of these provisions are the 
cause of much concern. 

There is some uncertainty as to when a Bill is to be regarded as imposing taxation. There is 
occasionally room for doubt as to whether an amendment is increasing a burden on the 
people. There is very great doubt as to whether the Legislative Council can at present 
"press" requested amendments. All these issues are probably overshadowed by the 
question which arises most frequently of what is a Bill for the "ordinary annual services" of 
the Government. There has been long debate over all of these provisions, and practices 
vary as between Australian Parliaments, and often within the same Parliament, from time to 
time. It was thus judged by the Committee to be undesirable to make it more difficult to 
amend a provision the meaning of which is in so many respects uncertain, and which is yet 
so vital to the ordinary workings of the Houses. At present the provision is contained 
within the Constitution Acts Amendment Act, so avoiding the operation of S. 73 (1) of the 
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Constitution Acts Amendment Act 1889 as it presently 

Despite the argument that it would be desirable from the point of principle to apply the 
protection of section 73 it would in practice be advisable not to increase the level of 
protection for provisions of dubious meaning and thus entrench a source of uncertainty. 

The Committee suggests that further public debate and enquiry is required to help 
overcome these difficulties. 

3.6.2 Yearly Sessions 

The requirement that there be a session of both Houses of Parliament "once at least in every 
year" is contained in section 4 of the Constitution Act 1889 and is protected by section 
73 (2) (e). While it is entirely appropriate for there to be a requirement that there should be 
at least one sitting period of the Parliament every year, the wording of this provision has 
provided a perennial difficulty. 

It is frequently suggested that it would be convenient if the Commonwealth practice were 
adopted of continuing a session of Parliament from year to year, so that generally 
Parliament is prorogued only once, immediately prior to the completion of its term, when it 
is then dissolved. Although the Commonwealth constitutional provisions are very similar 
to what is in the Western Australian Constitution, the Commonwealth Parliament has with 
the tacit approval of all parties ignored (or as Odgers puts it "not strictly observed") 67 this 
constitutional requirement. 

However, the better view seems to be that the present S.4 of the Constitution requires 
Parliament to be either prorogued or dissolved at least annually. In view of the apparent 
convenience of the Commonwealth practice, it might be desirable to consider either not 
protecting this section by means of the referendum requirement, so that it can be changed if 
the Parliament agrees, or perhaps of altering it so that it requires only that Parliament 
should be called to sit at least annually. 

The Committee is not of the view that this change should be made to the draft Consolidated 
Constitution, but is a matter worth further investiation and public debate. 

3.6.3 Voting by the Presiding Officer 

The Committee notes that pursuant to s.14 CAAA the President of the Legislative Council 
has no deliberative vote and exercises a casting vote in the case of an equality of votes. 

The Committee by way of contrast draws attention to the provisons applying to the 
President of the Australian Senate. In that Chamber the President has a deliberative vote 
and where there is an equality of votes the question passes in the negative. 

The Australian Constitution mandated a deliberative vote for the Senate President because 
of the need to maintain the equal representation of the States in the Commonwealth Upper 
House. 

Although the reasons behind the Constitutional provision for a deliberative vote for the 
Senate President are not transferable to the President of the Legislative Council, the advent 
of proportional representation may provide reasons for serious thinking about this 
procedure. 

67 
Odgers, J.R. Australian Senate Practice. -6th ed. - Canberra: RAIPA, 1991. p. 971. 
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The Legislative Council, like the Senate is now elected on a proportional representation 
basis. Proportional representation voting systems more often than not result in the numbers 
on the floor of the House being very close. 

The Committee also notes that s.24 CAAA gives the Speaker of the Legislative Assembly 
the same voting rights as the President of the Legislative Council. 

However, because of the different voting systems used to elect the two Houses the 
likelihood of the numbers on the floor of the Assembly being as close, for an extended 
period, as they probably will be in the Council is not very great. 

Consequently, the need to change the voting entitlement of the Speaker is unlikely ever to 
arise. 

Therefore, during the drafting of a Bill consolidating the Constitution, formal consideration 
could be given as to whether or not this Senate procedure should be adopted in the 
Legislative Council. 

3.7 RECOMMENDATIONS ON TERM OF REFERENCE TWO 

The Committee gave priority in its work to achieving a single Constitution Act which is a 
consolidation of the Constitution Act 1889 and the Constitution Acts Amendment Act 
1899. The enactment of such an updated Constitution is seen as an important first step 
towards reforming the State Constitution in that it: 

.. Provides a simpler more readily available statute which can be more easily 
understood by interested citizens; 

Will assist in any process which seeks to create greater public awareness and 
understanding of the State Constitution; 

Gives an example of the possibilities for constitutional reform which will provide 
impetus for continuation of this process. 

0 Supports the objectives underlying the other two terms of reference. 

The Committee recommends that: 

,. its draft Consolidated Constitution of Western Australia be the basis of 
a Bill to be brought before the Parliament for its approval and that its 
assent be decided by a referendum of the people of Western Australia; 

" there be a period of public consultation and debate prior to the 
introduction of such a Bill into the Western Australian Parliament; 

.. that the Joint Standing Committee for Constitutional reform, 
recommended by this Report, be required to promote wide public 
understanding of the draft Constitution of Western Australia and assist 
with the preparation of the final form of the Bill to be introduced into 
the Parliament. 
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4 

Term 

"To make recommendations concerning making (the Constitution) more readily accessible 
by the citizens of this State". 

INTRODUCTION 

It is essential to the functioning of a democracy that people can participate and that they are 
sufficiently informed so as to make their involvement relevant and effective. Towards this 
end the Committee has sought to make our constitutional statutes more comprehensible and 
thus more readily available to ordinary citizens. 

A number of areas of discussion are significant in achieving this term of reference: 

1. The availability of copies of the Constitution. 
2. The format of the Constitution. 
3. The extent to which the Constitution can be understood by ordinary citizens. 

4.2 THE AVAILABILITY CONSTITUTIONAL STATUTES 

At present the two primary documents making up the Western Australian Constitution, the 
Constitution Act 1889 and the Constitution Acts Amendment Act 1899, can be purchased 
from the State Print Division. Other Western Australian statutes of relevance to the State's 
Constitution also can be purchased from the same outlets. The State Print Division has 
three outlets: 

1. 22 Station Street, Wembley; 
2. Alexander Library Building; 
3. 815 Hay Street, Perth; 
4. All mail purchases are made from the Wembley office, which is the State 

Printing Divisions headquarters. 

The Constitutional documents also are included in the Legislative Assembly publication 
"Acts and other Information relating to the Parliament".(\8 Apart from the Constitution Acts, 
this publication contains other Acts of Parliament and extracts of Acts of Parliament which 
are relevant to the constitutional and parliamentary process. This publication is only 
available to members of the general public through the Bills and Papers Office of the 
Legislative Assembly. Distribution is limited to Members of Parliament and staff of 
Parliament House. It is notable therefore that there is no easy accessible source, that will 
supply copies of the Constitution Acts free of charge. 

The Australian Constitutional Commission printed 205,000 copies of the Australian 
Constitution for free distribution to people who requested it. This was done in order to 
stimulate public discussion and awareness about the Australian Constitution. 

The Parliamentary Library of the Parliament of Western Australia held about twenty copies 
of this free edition of the Australian Constitution. Library staff found that the ready 
availability of a copy of the Australian Constitution was a valuable reference for Members, 
their staff and other Library users. 

68 
Western Australia. Parliament. Legislative Assembly. Acts and Other Infonnation Relating to the Parliament. -Perth: sn. 
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4.3 THE FORMAT OF THE CONSTITUTION 

The marked difference between the forms of the Western Australian Constitution and the 
Australian Constitution make it more difficult for the Western Australian Constitution to be 
readily available. 

As already suggested in the section on our present State Constitution (3.1) an intending 
reader would need to purchase several Acts some of which may be a number of booklets 
and loose sheets of amendment acts. The attractively covered booklet of the Australian 
Constitution contains its provisions in a far more accessible form than the collection of 
pieces of paper in which our State Constitution is presented. 

To make this near incomprehensible collection of papers readily available to the people of 
this State would seem to be of dubious value, although it is possible that providing such a 
disjointed collection of statutes may be one way of gaining public support for the reform of 
our constitutional statutes. The consolidation of the two principal Constitution Acts 
undertaken by this Committee is intended as an important beginning to this process. 

4.4 THE EXTENT TO WHICH THE CONSTITUTION CAN BE 
UNDERSTOOD BY ORDINARY CITIZENS 

The form of our present documents make it a daunting prospect for any one to attempt to 
comprehend our Constitution. That prospect is nigh on an impossibility for anyone without 
a basic knowledge of legislation and how it works. 

Another difficulty to understanding our Constitution is the archaic and legal terminology 
which is used in these statutes. There are many terms and phrases which are unfamiliar to 
people. The Consolidated Constitution has tried to improve this situation by adhering to 
the use of "plain English". There will remain however some terms and phrases that will not 
be familiar to many people. More can be done to improve its style and choice of words. 
The work of the Committee has been but a start to this task. Where it is unavoidable but to 
use legal terms not in common usage there needs to be explanation or notes to help bridge 
the gap between the citizen and the legal practitioner. 

Primary and lower secondary students undertake courses on our system of government and 
law. These courses introduce our future citizens to the concepts involved and the 
functioning of our legal system. The content of these courses is not of the sophistication to 
enable students at this level as to make use of material currently available on our State 
Constitution. 

At the upper secondary and tertiary level law and government are studied within a variety 
of courses. Some of these extend to the constitutional framwork of this State. While the 
material which would be available on the recommendation in 4.5 would be an advance on 
what is presently available there is need for further work in this area. Again this report 
would hopefully provide further impetus for the development of resource material for 
greater student education on our State Constitution. 
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4.5 RECOMMENDATIONS ON TERM OF REFERENCE THREE 

The Committee recommends that material be made readily available to give the 
people of Western Australia a better understanding of our State Constitution. As the 
form of existing Statutes is not judged to be conducive to attracting a wide readership 
it is recommended that the foil owing be made widely available: 

(a) This report; and 

(b) A booklet containing The Constitution Act 1889 and the Constitution 
Acts Amendment Act 1899 with an explanation to clarify for a general 
readership the significance of particular provisions and the nature of 
the Western Australian Constitution. 

The question of funding of this programme arises. At this stage it might be appropriate to 
ask for an extra budget allocation to the Parliamentary Information Office in order to allow 
it to co-ordinate the production and supply of this material. 

======== 0000000 =======-== 
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APPENDIX! 

NEWSPAPER ADVERTISEMENT REQUESTING SUBMISSIONS 

SUNDAY TIMES 17.6.90 

-..' 
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1\1 'll u, \l .._11(\1 I\' 

...,-1•\1;£11\\U'\.f--..... 
J 

CONSTITUTION OF 
WESTERN 

AUSTRALIA 
Submissions are sought on consolidation and re
fonn of the law. practice and sututes comprising 
the C-Onstitution of Western Australia. 
In the centenary year o{ the Western Australian 
Constitution both Houses of the Parliament have 
established a Joint !xlect C-Ommittee with the fol
lowing terms of reference -
(l) To create opportunities for community dis-

. cussion concerning possible areas ot consu
tutional refonn and to provide the Parlia
mem with a reasoned summary of proposals 
for reform: 

(2J To give consideration LO coruolidating the 
law. practice and Statutes comprumg the 
Constitution of Western Australia: and 

(31 · To make recommendations concerning mak
ing this body of law and proctice more readily 
accessible by the citizens of this St.ate. 

Memb{!rs of the committee are Mr J.C. Kobelke 
MLA (Chairman). Mr H.J. Cowan MLA. Hon G.K. 
Kelly MLC. Hon A. Mensaros MLA. Hon R.J. 
Thoma.s.MLC and Hon P.G. Pend.al MLC. 
Submissions should be lodged with Mr P.J. 
McHugh (Clerk to the C-Omm1tteel at Parliament 
House. Perth by Monday. September J. 1990. 
Enquiries may be directed to the Cleric to the 
Committee. Telephone (09J 222 72Z2. 
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APPENDIX2 

LIST OF SUBMISSIONS RECEIVED BY THE COMMITTEE 

THE FOLLOWING ORGANISATIONS OR INDIVIDUALS HA VE WRITTEN 
SUBMISSIONS TO THE COMMITTEE 

NAME 

A.R.C.P. 

ALACS,L. 

ALCOCK,D. 

ARGUS,M. 

ATKINS, P. H. 

Australian Institute for Public Policy 

Australian Labor Party (W.A.) 

BAKER,E. A. 

BARNETT, Hon. M., MLA, 

BENNETT, G.J. 

BENNETT,E. 

BENSON, A.L. 

BROOKER, S. J. 

Country Women's Association 

CHAPMAN,E. 

CLARK,B. 

Confederation of WA Industry 

COOK,D. 

Council for Civil Liberties in WA 

CRAVEN, Assoc. Professor G.J. 

CRAWFORD, Professor, J. 

DAVIDS,N. 

DEWING, R.J. 

OOWSETT,J. 

Electoral Commission 

EV ANS, Hon D. 

NAME 

FOSS, Hon P., MLC 

FRY,J. 

GODDEN,S. 

GRANT, V. 

Greens WA Tangney Branch 

GREGORY, P.D. 

HART,G. 

HERLIHY.A. 

HEWSON,J. 

HOLROYDE, D. 

HOST,K. 

HOST,P. 

HOST,PJ. 

HOST, R. 

HYAMS,J. 

ISAACS,C. 

JACKSON, M.H.T. 

JOHNSTON, S. 

JONES,G. 

KEAY,B. 

KELLY,E.R. 

KNAPP, T.G. 

KVESICH,M. 

Law Society of W estem Australia 

Liberal Party of WA 

LONERAGAN, 0. 
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No. NAME No. NAME 

MARTYR, W. B. RODGERS,B. 

McANDREW, D. ROGERS,D. 

McKENNA,H. SHARMAN, Dr C. 

McKENNA, J.E. STAINES, LR. 

McLEOD, J. and 10 others STRICKLAND, R.M. 

MEDCRAFr, L. STUART,J. 

MORRIS, W.F. TARIK,E. 

MOTIRAM,A. TAYLOR, G.A. 

N.T. Department of Law TAYLOR,K. 

NELSON, J. H. TRIEBLER, M. 

NEWTHORPE, C. W.A. Chamber of Commerce 

O'DONOHUE, B. W.A. Municipal Association 

OKELY, B. L. WEARE, Rev. V. 

PAES, J. WEBB, Professor M. 

PATERSON, E. WEYGERS, P. and 4 others 

PEMBERTON, G. WILLIAMS, P. 

PENRHOS COLLEGE WILLIAMS, P. T. 
Year 11 Politics Students 
27.9.90 WILSON,G. 

RATCLIFFE, D. WRIGHT,P. 

RICHARDSON, A. WYLIE.C. 

Note: A number of people or organisations made more than one submission. 
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3 

ACTS. 

Compulsory voting is common terminology for the effect of the provisions contained in 
S. 156 of the Electoral Act. 

11 (1) It shall be the duty of every elector to record his vote at any election for the 
region or district for which he is enrolled unless he is prevented from doing so by absence 
from the State, or by illness or infirmity, or any physical incapacity on day of the 
election. 

(2) As soon as practicable after the election the Electoral commissioner shall prepare, 
or cause the Returning Officer to prepare and furnish to the Electoral Commissioner, a list 
of the names and descriptions of the electors enrolled for the region or district who did not 
vote at the election. 

(2a) A list prepared under subsection (2) shall be certified by statutory declaration of 
the person by whom it was prepared. 

(3) A list prepared and certified under subsections (2) and (2a) shall in all proceedings 
be prima facie evidence of the contents thereof and of the fact that the electors whose 
names appear therein did not vote at the election. 

(4) Subject to subsection (4a) within the prescribed period after the close of each 
election the electoral commissioner shall send by post to each elector whose name appears 
on the list prepared in accordance with subsection (2) a notice, in the prescribed form, 
notifying the elector that he appears to have failed to vote at the election and calling upon 
him to give a valid, truthful, and sufficient reason why he failed so to vote. 

( 4a) The Electoral Commissioner is not required to send a notice to an elector under 
subsection (4) where he is satisfied that the elector -

(a) is dead; 
(b) was outside the State on polling day; 
( c) was ineligible to vote at the election; or 
(d) had a valid and sufficient reason for failing to vote. 

(5) Before sending any such notice, the Electoral Commissioner shall insert therein a 
date, not being less than 21 days after the date of posting of the notice, on which the form 
attached to the notice, duly filled up and signed by the elector, is to be in the hands of the 
Electoral Commissioner. 

(6) Every elector to whom a notice under this section has been sent shall fill up the 
form at the foot of the notice by stating in it the true reason why he failed so to vote, sign 
the form, and post it so as to reach the Electoral Commissioner not later than the date 
inserted in the notice. 

(7) If any elector is unable by reason of absence from his place of living or physical 
incapacity to fill up, sign, and post the form within the time allowed under subsection (5), 
any other elector who has personal knowledge of the facts may, subject to the regulations, 
fill up, sign, and post the form, duly witnessed, within that time, and the filling up, signing 
and posting of the form may be treated as compliance by the first-mentioned elector with 
the provisions of subsection (6). 

[(8), (9) and ( 10) repealed] 
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(11) certificate signed by the Electoral Commissioner stating that the person whose 
name appears in the certificate did not vote at the election and that the notice specified in 
subsection (4) was despatched to that person and that that person did or did not (as the case 
may be) comply with the requisition contained in the notice within time allowed under 
subsection (5) is evidence of the facts stated therein. 

(12) Electoral Commissioner may send to elector whose reason failure to 
vote at the .., .... , ...... v., is decided by the Electoral Commissioner not to a valid and 
sufficient reason such failure to vote or failed to comply with any of the 
requirements in subsection (6), a notification in the prescribed form advising him to that 
effect and indicating that such elector has the option of having the matter dealt with by the 
Electoral Commissioner or by a court of summary jurisdiction and such notification may 
also indicate that if such elector within 28 days from the date of such notification shall 
advise the Electoral Commissioner that he consents to having the matter dealt with by the 
Electoral commissioner and is prepared to abide by the decision of that officer, and at the 
same time shall remit to the Electoral Commissioner such sum by way of penalty not 
exceeding $20 for a first offence and not exceeding $50 for any subsequent offence as the 
Electoral commissioner shall order, no further proceedings shall be taken against such 
elector for such failure to vote. 

(13) On receipt of any such notification as is referred to in the next preceding 
subsection, any elector who desires the matter to be dealt with by the Electoral 
Commissioner, and who is prepared to abide by the decision of that officer shall, within the 
period mentioned, advise the Electoral commissioner to that effect in the prescribed form 
and shall at the same time remit to the Electoral Commissioner the sum ordered to be paid 
by way of penalty as mentioned in the notification of the Electoral Commissioner to him; 
and on receipt of such advice and sum by the Electoral Commissioner, no further 
proceedings hall be taken against such elector. 

(14) If, within the time mentioned subsection (12), the elector does not forward to 
the Electoral Commissioner the advice referred to in subsection (13) and the sum ordered to 
be paid by way of penalty, such elector shall be deemed to have intimated to the Electoral 
Commissioner that he does not consent to the matter being dealt with by such officer, and 
proceedings may be had and taken against such elector before a court of summary 
jurisdiction accordingly. 

(15) At conclusion of an election, the Electoral Commissioner shall-

(a) cause to ascertained whether any person who failed or neglected to fill 
up, sign and post to the Electoral Commissioner the form referred to in 
subsection (6) and (7) is living at the address shown in the roll; and 

(b) if he is satisfied that the person is no longer living at that address, remove, or 
direct the Registrar to remove, the name of that person from the roll, 

and any person whose name has been removed from the roll pursuant to this subsection 
shall be required to furnish a new claim for enrolment before his name is reinstated on the 
roll. 

( 16) Every elector who -

(a) fails to vote at an election without a valid and sufficient reason such 
failure (in this section the words "valid and sufficient reason" shall include 
an honest belief on the part of an elector that abstention from voting is part 
of his religious duty); or 

(b) on receipt of a notice in accordance with subsection (4) fails to fill up, sign, 
and post within the time allowed under subsection (5) the form (duly 
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witnessed) which is attached to the notice; or 

(c) states in such form a false reason for not having voted, or, in the case of an 
elector filling up or purporting to fill up a form on behalf of any other 
elector, in pursuance of subsection (7) states in such form a false reason why 
that other elector did not vote, 

shall be guilty of an offence. 

Penalty - $50. 

( 17) Proceedings for an offence against this section shall not be instituted except by the 
Electoral Commissioner or an officer thereto authorized in writing by the Electoral 
Commissioner. 
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APPENDIX4 

INQUIRIES EXAMINING THE ROLE OF PUBLIC SERVANTS 
(See 2.10) 

Recent inquiries or reviews which have examined the role of Public Servants are : 

1. Australia. Economic Planning Advisory Council. The Size and Efficiency of the 
Public Sector. Canberra: A.G.P.S., 1990. 

2. Australia. Economic Planning Advisory Council. The Size of Government and 
Economic Performance : International Comparisons - Canberra: A.G.P.S., 1985. 

3. Australia. Minister for Finance. Policy guidelines for Commonwealth Statutory 
Authorities and Government Business Enterprises - Canberra: A.G.P.S., 1987. 

4. Australia. Parliament. Senate. Standing Committee on Finance and Public 
Administration. Review of the Efficiency Scrutiny Program. Canberra : A.G.P.S., 
1989. 

5. Australian Taxation Office. A Taxing Solution: Report of Program Management 
Performance Review. Canberra: A.G.P.S. 1987. 

6. Australia. Royal Commission on Australian Government Administration. Report.
Canberra: A.G.P.S., 1976. 

7. Queensland. Commission of Inquiry into Possible Illegal Activities and Associated 
Police Misconduct. Report. - Brisbane: Government Printer, 1989. (The Fitzgerald 
Report). 

8. Western Australia. Public Service' Board. Management in the Public Service. -
Perth: Government Printer, 1985. 

9. Western Australia. Government. Managing Change in the Public Sector: a 
Statement of the Government's Position. - Perth: Government Printer, 1986. 

10. Western Australia. Department of Community Services. Directions for Community 
Welfare services. - Perth : Department of Community Services, 1989. 

11. Western Australia. Public Service Commission. Management for results. - Perth : 
Government Printer, 1988. 

12. Tripartite Study Tour Report. Productivity, Improvement and Management of 
Change in the Public Sector : a Report to the Minister for Labour, Productivity and 
Employment, State Government of Western Australia. Perth : Government Printer, 
1987. 

13. South Australia. Government. Review of Public Service Management. Final 
Report. - Adelaide : Government Printer, 1985. 

14. New South Wales. Review of New South Wales Government Administration. 
Direction for change : An Interim Report. - Commissioner : Peter Wilenski. -
Sydney: Government Printer, 1977. 

15. New South Wales. Review of New South Wales Government Administration. 
Unfinished Agenda : Further Report. - Commissioner : Peter Wilenski. - Sydney : 
Government Printer, 1977. 
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PARLIAMENTARY COMMITTEES 

PARLIAMENT ARY COMMITTEES (Currently in Existence) 

1. JOINT COMMITfEES 

Joint Standing Committee on Delegated Legisation. 

Joint House Committee. 

Joint Library Committee. 

Joint Printing Committee. 

Joint Select Committee on the Constitution. 

2. LEGISLATIVE COUNCIL 

Standing Committee on Constitutional Affairs and Statutes Revision. 

Standing Committee on Estimates and Financial Operations. 

Standing Committee on Legislation. 

Standing Orders Committee. 

Standing Committee on Government Agencies. 

APPENDIX5 

Select Committee on State Investments relating to PICL, WAGH and Rothwells. 

Select Committee into the Achievements of Indigenous Peoples of Australia. 

Select Committee into the Spread of Dieback in National Parks and Conservation 
Reserves. 

3. LEGISLATIVE ASSEMBLY 

Public Accounts and Expenditure Review Committee. 

Parliamentary History Advisory Committee. 

Select Committee on Land Conservation. 

Select Committee on The Right to Farm. 

Select Committee on Youth Affairs. 

Select Committee on Energy and the Processing of Resources. 

Select Committee on Country Hospitals and Nursing Posts. 

Select Committee on the Water Bill. 

Standing Orders Committee. 



45 

APPENDIX6 

LOCAL GOVERNMENT 

THE WESTERN AUSTRALIAN MUNICIPAL ASSOCIATION MADE THE 
FOLLOWING RECOMMENDATIONS 

PROPOSED RECOGNITION - W.A. CONSTITUTION ACT 

!Recommendation 1 

That clause 52 of the Western Australian Constitution Act be :1mended to read.: 

52 (i) The legislacu.re shall m.aincain a system of local governing bodies decced a..o.d coosricuced in such 
manner as the legislacu.re may from time co wne provide. 

(ii) Each elected local governing body shall h.avc such powers funccioas and dur:.ies as che legisla
mre may from time co wne provide being such powers functions a..o.d dur:.ies as the legislature considers 
necessary for the bec(er,g(ll{ernmeoc of the area in respect of which che body is conscicuced. 

!Recommendation 2 I 
That a new clause 52(iii) be inserted in the Western Australian Constitution Act to read -

Thac the Minister of the Crown for the wne being responsible for the administration of ilie Local 
Govemmenc Act 1960, or such other Act or Acts regulating the syscem of local govemmenc in che Stace 
shall only make the recoi:nmendacioa for the dismissal of the Council of any local governing body after 
an independent boa.rd of inquiry having cbe powers of a Royal Commission recommends such dismiss
al. 

!Recommendation 3 

That a new clause 52(iv) be inserted in the Western Australian Constitution Act to read -

No Bill by virtue of wbich the State would cease w have a system of local governing bodies chat con
forms with sub-section (i) of chis section shall be presenccd to cbe Governor for Her Majesry's assenc 
unless the Bill has been passed by an absoluce majority of the members of each House of Parliamenc. 

!Recommendation 4 I 
That clause 53{a) of the Western Australian Constitution Act, which provides · 

53 Section 52 of this Ace does noc affecc the operation of anv law -

( a) prescribing circumstances in which the offices of membas of a local governing body silall become 
and remain vacant or; 

be repealed. 

/Recommendation 5 

That the Government be requested to include a question seeking the entrenchmenr of a system of local 
governing bodies in the Western Australian Constitution Act at such time as a referendum seeking 
change to the Constitution Act is held on some ocher question or questions in the future. 
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DISMISSAL OF COUNCILS 

/Recommendation 6 / 

That the Minister should have power to initiate an inquiry where the t'vlinister is concerned that a 
Council is not properly exercising its powers or carrying out its functions or duties. 

/Recommendation 7 I 
That the inquiry be conducted by three members of a Board having the powers of a Royal Commis

sion, the Board to comprise: 

• a Chairman appOU1Ced by che Government; 

• a legal practitioner, appointed joincly by the Minister and the Associacmns of Local Governmenc; 
and 

• the person nominated by the Associations of Local Governmeoc. 

!Recommendation 8 I 
That the Board have the powers of a Royal Commission. 

/Recommendation 9 / 

TI1at witnesses enjoy such privilege as is extended under the Royal Commissions AcL 

!Recommendation 1 O I 
That the inquiry should not have powers to oversee and direct the operations of the municipality 

during the inquiry. 

!Recommendation 1 i 

a That the Minister have power to suspend a Council prior w the commencemem of ;:in inquiry, 
where he or she is satisfied on reasonable grounds that the Council has failed in a serious or ongoing 
respect to exercise its powers or carry out its functions or duties, or that the conduce of the inquiry 
would be seriously prejudiced without such suspension. 

b That upon suspension of a Council the Minister shall advise both Houses of Parliament giving 
the grounds for such suspension. 

!Recommendation 12 I 
That there be no limit on the period for which a C:ouncil may be suspended, but that the inquiry be 

conducted expeditiously and report as soon as practicable, and that the Council be either dismissed 
or reinstated as soon as practicable after recei pr of the inquiry report by the Minister. 
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!Recommendation 13 I 
That the Governor have po·wer to dismiss a Council, where of a view that the Council is not proper-

ly its powers or carrying out its functions or duties, buc only where a Board ofinquiry recom-
mends that the Council be dismissed. 

!Recommendation 14 ·j 

That the Board of Inquiry have the prerogative of recommending the dismissal of a Council before 
completing its terms of appointment. 

/Recommendation 15 / 

That a new election be held as soon as pr.:icticable after a Council is dismissed, having regard to the 
electoral provisions of the Local Government Act. 

!Recommendation 16 I 
That the funds of a municipality may be used to fund a defence by the Council, within reasonable 

limits -

.. ac the discretion of che Council, i.f rhe Council ts noc suspended; and 

.. ac the discretion of the adminisrracor (Commissioner), if the Council is suspended. 

!Recommendation 17 j 

That the report of the inquiry be available to the public except to the extent that it deals with matters 
likely to corne before the courts, after fir.st being made to the Minister, who shall provide a copy of the 
report to the Council prior to its public release. 
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APPENDIX8 

EARLY CONSTITUTIONAL HISTORY 1829 -1890 

Western Australia had its constitutional origins in an Imperial Act of 1829 - "An Act to 
provide until the 31 December 1834, for the government of Her Majesty's settlement of 
Western Australia on the western coast of New Holland" - 10 Geo.IV. This Act 
empowered the Crown to authorise any three or more persons to make laws for the colony, 
such laws to be laid before both Houses of the Imperial Parliament and at all times subject 
to disallowance. In 1830 an order in council was made setting up a Legislative Council and 
in 1831, the instructions issued to Governor Stirling contained authorisation for the setting 
up of an Executive Council. It should be noted that the nominees which were to sit in the 
Executive Council were at the same time those which were to sit in the Legislative 
Council - the governor and four official nominees: the Senior Military Officer, the 
Advocate General, the Colonial Secretary and the Surveyor-General. 

The constitutional provisions of this 1829 Act were meant only to be temporary provisions, 
but it was only with the advent of the Australian Constitution Act of 1850 that significant 
change to these provisions was to occur. Section 9 of the Act provided that a Legislative 
Council consisting of two-thirds elected members might be established by the existing 
Council, but despite various attempts to have it implemented, as it had been in the other 
colonies, it was not successful in Western Australia due to the fact that the provisos 
attached to Section 9 had not been met. These provisos were : 

(a) that Western Australia should not be dependent on Grant-in-Aid from the 
British Treasury; 

(b) that the Council receive a petition from one-third of the colony's 
householders requesting that a Legislative Council consisting of two-thirds 
elected members should be established by the existing Council. 

In 1865 it was announced that the transportation of convicts would cease within three years, 
which would mean the discontinuance of the grant-in-aid from the British Treasury except 
for the Civil List proper. The major obstacle to the assumption of representative 
government having been removed, agitation for action under the Act of 1850 became 
widespread and produced a petition signed by the requisite one-third of all householders. 
This petition was duly presented to the Legislative Council; but the Council, by no means 
convinced that the colony was ready for representative government, was not then prepared 
to sign its own death warrant by introducing the necessary Bill. It resolved to communicate 
the petition to the Secretary of State with a rider of its own which recommended that the 
Governor should be authorised to nominate six unofficials (instead of the original three) to 
its number. 

For some reason the colonial office decided to ignore the petition and to approve the 
recommendation of the Legislative Council. By order on the 14 May 1868 the Council was 
reconstituted and the Governor was requested to approve the six unofficial members. 
However, resentment was high in the colony at the, what was regarded as, high-handed 
action of the Secretary of State in ignoring the colony's request and the Governor was 
unwilling to incur the responsibility of nominating the unofficials. He therefore welcomed 
a suggestion put forward by the supporters of representative government that he should 
nominate persons assured of public support. 

The proposal was that the colony should be divided into six electoral districts for the 
purpose of choosing suitable persons, and although one district rejected the proposal, the 
remaining five held elections. The Governor upon nominating to the Legislative Council 
the five persons who had headed the poll, then exercised his independent choice of the sixth 
member. The numerical equality of official and unofficial members in the reconstituted 
Legislative Council did nothing to reconcile the opponents of the proposed system and 
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within two years a second petition was signed by the requisite number of householders and 
was presented to the Council. On this occasion the tide of events were with the people and 
by Ordinance No.13 of 1870, exactly forty-one years after the commencement of Governor 
Stirling's administration, provisions were made for the introduction of representative 
government under 13 and 14 Viet. c59. This Act provided for a Council to consist 18 
members, two thirds of whom were to be elected inhabitants. 

The advent of representative government was regarded merely as a stepping stone to 
responsible government but it was not until the 1880's that true moves towards a 
self-governing State were made. An approach was made to the Secretary for the Colonies 
(Lord Derby) for definite information as to the terms and conditions upon which autonomy 
would be granted. The response was not favourable and clearly indicated that the British 
Government was not interested in, or disposed towards the request for responsible 
government. In response, Governor Broome sent a strongly worded report to Lord Derby 
stating that he could see no valid reason for withholding responsible government from the 
people of the colony. 

July 6, 1887 saw the first resolution being presented to the Council by Mr Stephen Parker 
(later Sir Stephen Parker) stating : 

"That in the opinion of this Council the time had anived when the 
Executive should be made responsible to the Legislature of the colony; 
and it is further the opinion of this Council that Western Australia should 
remain one and undivided under the new constitution." 

Lengthy debate ensued with the resolution being carried and Governor Broome despatched 
at the request of the Council, an address to the Secretary of State, strongly supportive of the 
Council. He advised the Secretary that he was engaged with the Attorney-General in 
preparing a draft Bill for a new constitution. By the time the Imperial authorities had 
responded to Governor Broome's despatch, six months had passed and their response was 
not at all satisfactory to the Council. Beyond merely agreeing to the principle of 
responsible government, all the suggestions made with regard to details were vague and 
inconclusive. 

Responsible government became the burning question in Western Australian political and 
colonial life. Governor Broome addressed the colonial office concerning their failure to 
address the needs of the colony and set about a verbal warfare with the Secretary of State, 
especially concerning the Secretary's desire that the colonial Parliament consist of a single 
chamber and not be a bi-camera! house as requested by the Governor. 

The final draft of the new Constitution Bill was introduced into the Council on the 19 
October 1888 and after lengthy debate it passed through and was put to the people at an 
election in January 1889. A decisive vote in favour of responsible government was 
recorded and on the 18 March, 1889, the Constitution Bill was again introduced to the 
Council for its second reading. The debate that followed was detailed and almost academic 
in character and marked, some would argue, the pinnacle in debate in Western Australian 
politics to that time. Many of the clauses of the Bill which were to some degree repugnant 
to the colonists were accepted in order that as far as possible everything calculated to 
jeopardize the measure of its passage through the Imperial Parliament might be avoided. 

Arguments chiefly centred around three issues : 

(a) the control of the lands; 

(b) the electoral qualifications; 

( c) the civil list. 
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Each of these matters were considered in depth in committee and on resolution the 
Governor cabled the Secretary of State (Lord Knutsford). On responding, the Secretary 
indicated that he could not allow the State to control its own lands. Insistence on behalf of 
the Council finally led to compromise and the Bill left the Legislative Council on the 26 
April 1889. 

Despite the acceptance of the House of Lords to the draft Bill, it was met with a distinctly 
hostile reception the Commons, Bill was shelved after its reading. 
Accordingly the 1889 Commons session uu."""'"' without the Constitution passed 
into law. 

On hearing that the Commons was likely to send the Bill to a Select Committee, a 
delegation from Perth was organised to go to London to place the colony's position to the 
Committee. The success of this delegation cannot be challenged for in February 1890 the 
Enabling Bill empowering the Queen to assent to the Constitution Bill passed by the 
Legislative Assembly of Western Australia was introduced into the House of Commons. 
Opposition still subsisted however and it was not until the 15 August 1890 that Royal 
Assent was given. 

" ..... we must bear in mind that the Constitution Bill of itself will not 
contribute to the welfare and progress of the colony. We may frame a 
measure as perfect as we like, frame it as wisely as we can, but it will be 
of little use unless we find our best men ready to come forward to work 
under it, and to make its provisions a blessing to the people and a lever for 
the advancement of Western Australia." 

quote from the speech of Sir Thomas 
Cockburn-Campbell, Parliamentary Debates, 
18 March 1889, p40. 
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WA CONSTITUTION WHAT TYPE - WHAT EFFECT? 

For this note the WA Constitution taken to include: 

* Constitution Act 1889-1987 (WA) 
* Western Australian Constitution Act 1890 (U.K.) 
* Constitution Acts Amendment Act 1899-1990 (WA) 
* Interpretation Act 1984 (WA) 
* Australia Acts 1986 (U.K.) & (Clth) 

PRESENT STATUTORY BASIS OF WA CONSTITUTION 

(1) A British Statute 
(i) Three possible aspects of the WA Cc~stitution are 

British statutes -
(a) Western Australian Constitution Act 1890 

some provisions of this Act (to which the 1889 
Constitution Act is scheduled) may still be 
operative (eg section 5 - Nit shall be lawful 
for the legislature for the time being of 
Western Australia to make laws altering or 
repealing any of the provisions of the scheduled 
Bill in the same manner as any other laws for 
the good government of that colony, subject, 
however, to the conditions imposed by the 
scheduled Bill on the alteration of the 
provisions thereof in certain particulars unt 
and unless those conditions are repealed or 
altered by the authority of that legis .rt) 

(b) Australia Act 1986 (U.K.) 
Deals with some powers of WA iament and 
Governor 

(c) Australian Constitution 1900 
The Australian Constitution is a Statute 
- (Commonwealth of Australia Constitution Act 
1900 (UK) ) . Some State legislative and 
executive powers are in the Australian 
Constitution (eg ss9, 15). 

(ii) It has been suggested that State Constitutions are 
based on (emanate from) section 106 of the 
Australian Constitution. If the Australian 
Constitution is viewed as a British statute, then 
all of the WA Constitution may have a British 
statutory basis. 

[2] A Commonwealth Statute 
Two possibilities are -
(i) Australia Act 1986 (Clth) 

Deals with some powers of the WA Parliament and 
Governor. 

(ii) Other Commonwealth Statutes 
Some Commonwealth statutes may confer powers on 
State Parliaments or Governors 
eg Coastal Waters (State Powers) Act 1980. 

[3] A West Australian Statute 
eg - Constitution Act 1889; and 

Constitution Acts Amendment Act 1899 

9 



53 

OPTIONS FOR REFORM 

[l] Referendum - Organic Constitution 
Adoption of new WA Constitution by referendum and 
requirement that changes to it be (only) by referendum. 

(2] Referendum and State Legislation 
Adoption of new Constitution by referendum and 
requirement that changes be (only) by an absolute 
majority of both Houses of Parliament. 

[3] Statutory Constitution 
Adoption of new Constitution by State legislation and 
changes (only) by (express) legislation. 

THE SPECTRUM 

Constitutional ism Mixed 

(i) Constitutionalism 

A written constitution prevails 
(eg Australian Constitution). 

Parliamentary 
Sovereignty 

Parliament and executive are subject to the 
Constitution 

(ii) Mixed 

State Parliament 

* can alter the State Constitution (except s73(2)] 
* cannot alter Australian Constitution or Australia 

Acts 

(iii) Parliamentary Sovereignty 

Parliament is supreme (eg United Kingdom Parliament) 

REFERENDUM - ORGANIC CONSTITUTION 

[l] Repeal of existing State Constitution 
(a) WA legislation 

WA Constitution can be repealed or amended by 
ordinary legislation except -
* section 73(1) - absolute majority for change to 

the constitution of the 
Legislative Assembly or Council; 

* section 73(2) - referendum required 
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(b) Australia Acts 
Amendment requires a Commonwealth statute passed at 
the request or with concurrence·of all State 
Parliaments (slS) 

(c) Commonwealth legislation 
It has been suggested that Commonwealth legislation 
(eg passed under section 51(38) of the Australian 
Constitution at the request of the State) can amend 
the State Constitution (eg by passing the need for 
a referendum on section 73(2) matters). 

(2] Adoption of new Constitution by Referendum 

[3] 

(a) Other than section 73(2) matters, this would require 
State legislation authorising a referendum to adopt 
a new Constitution (including a requirement that 
future amendments be (only) by referendum) 

(b) This could not alter (or provide for the alteration 
of~-matters of State legislative and executive power 

'~~ in-- the Australia Acts 

Effect 
( 1) 

of new Constitution requiring Referendum to Amend 
On Parliamentary Sovereignty. 
Two possibilities are -
(i) Abdication of Sovereignty 

Subsequent amendments can (only) be made by a 
referendum. 
Subsequent legislation would not be able to 
repeal or alter the Constitution or its 
provisions - (whereas at present - apart from 
section 73 - subsequent legislation can 
expressly or impliedly amend the constitution) 

(ii) Sovereignty cannot be abdicated 
(ie Parliament cannot abdicate its 
legislative power or bind future Parliaments). 
If Parliament cannot abdicate its sovereignty, 
then (even if amendments only be referendum 
was an express requirement in the new 
Constitution) Parliament (in the exercise of 
its Parliamentary sovereignty) would be able 
to amend that requirement and the 
Constitution. It may be possible to protect 
the referendum requirement by manner and form 
provisions (eg requiring a referendum before 
the referendum amendment procedure can be 
altered by Parliament - see eg section 
73(2)(e) requiring a referendum to alter the 
s73(2) referendum amendment procedure). 

(2) If Parliamentary sovereignty is abdicated and there 
was a movement towards a written constitution (in 
sense of the Australian Constitution) then -

* Parliament could not amend the 
Constitution; 
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Judicial interpretation of Constitution 
could not be altered by Parliament; 
Constitution could be amended only by 
referendum 
Constitution would be more difficult (and 
costly) to amend - ( rigid and 
inflexible) 
Quick parliamentary amendments to deal with 
changing could not occur 

(3) State legislation which conflicts or is inconsistent 
with State Constitution would be invalid (and not 
amend the Constitution - as presently occurs) 

(4) the nature of State Constitution may change - ie it 
may be seen as a constitutional document rather than 
an ordinary statute. 

This may influence (judicial) interpretation -
ie broad principles of constitutional 
interpretation may be used in preference to 
stricter and narrower statutory interpretation 
principles 

(5) codification of State constitutional law 

( 6 ) 

* State constitution would be only in one 
document (other than the Australian 

* 
Constitution and Australian Acts) 
State constitution would be more easily 
identifiable (and accessible) 
Other legislation (eg electoral, FAAA, 
Interpretation Acts) may not have 
constitutional status 
Constitutional conventions - unless "read 
into" the Constitution - may lose that 
status 

Sovereignty may legally (constitutionally) be (and be 
seen to be) in "the people" - rather than in 
Parliament or the Crown. 
ie change in location of sovereignty. 
If so, it would be easier to envisage 
* Parliament and Executive as the peoples' agents 

(rather than their masters) 
Parliament and Executive as having limited (not 
plenary) powers 
challenges (eg litigation) to the power(s) and 
authority of Parliament & Executive 
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REFERENDUM AND STATE LEGISLATION: ABSOLUTE MAJORITY 

[l] Repeal of existing State Constitution 
(See [l] above) 

[2] Adoption of new Constitution by referendum 
(See (2] above) 

[3] Effect of new Constitution amendable by (absolute 
majority) legislation 
(1) Constitution would retain statutory basis and nature 
(2) Parliament could amend constitution (other than 

s73(2) matters, Australian Constitution and Australia 
Acts) 

(3) To avoid invalidity, must be careful to ensure 
absolute majorities obtained whenever a Bill amends 
the Constitution 

(4) Parliament may be able to amend the absolute majority 
requirement by ordinary legislation - unless that 
amendment requirement protected (entrenched) by 
manner and form requirements (eg referendum or 
absolute majority requirement) 

(5) Constitution could comprise many documents. 

STATUTORY CONSTITUTION: ADOPT AND AMEND BY LEGISLATION 

[l] Repeal of existing State constitution 
(See [l] above) 

[2] Adoption of new Constitution by legislation 
This could be done - other than for 
* s73(1) matters - absolute majorities required 
* s73(2) matters - referendum required 
* Australian Constitution and Australia Act 

(3] Effect of new Constitution amendable by legislation 
(1) Constitution would have a statutory basis and nature 
(2) Parliament would be supreme - ie could amend -

* all matters in constitution (including s73 
matters if s73 referendum requirements were 
abolished by a referendum) 

* judicial interpretations of the constitution 
(3) Parliament could not amend Australian Constitution 

and Australia Acts 
(4) Subject to (3), sovereignty would be in Parliament, 

not the people 
(5) Constitution could comprise many documents 



57 

APPENDIX 10 

FINANCIAL STATEMENT 
JOINT SELECT COMMITTEE ON THE CONSTITUTION 

Salaries Expenditure 

Research Officer Salary 

Contingencies Expenditure 

Parliamentary Refreshment Rooms 

Courier Fees 

Postage 

Advertising 

Printing of Interim Report 

Stationery 

Photocopying 

Reference Book 

Estimate Cost of Printing Final Report 

Total Expenditure 

374.65 

22.50 

324.96 

5,311.20 

493.00 

316.43 

172.41 

14.02 

1,407.00 

47,700.87 

8,436.17 

56,137.04 
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