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Good afternoon Sam

Please find responses to questions to use in the inquiry. Sorry for the lateness in reply as I have been out
of office.

Regards

Matthew Burnett

The Town is in receipt of the list of questions provided. Unfortunately due to the amount of time and resources to
fully answer many of these questions and the extent of questions, many of which relate to complex matters, the
Town is not in the position to provide detailed responses to all of these. For a number of your questions, however, a
comprehensive review of DAP Meeting Minutes will substantiate points made in relation Council policy being
upheld.

The Town's submission was made with the intent to provide general feedback to highlight issues the Town faces in
processing DAP applications in an effort to help inform improvements to the process and express the demands on
the Administration that the process has created compared to the standard Council reporting processes and reflect a
mix of opinion and observations. The Town was of the understanding that the opportunity to comment was to
provide general feedback on the process to review the standards.

The following responses are provided to a number of your questions (see blue text):-

Questions on submission:-

1.Following the making of the submission to the Committee, has it been reported to and endorsed by the Town
Council? If not, has it been endorsed by the Town's Chief Executive or is it being made in your capacity as the
Director of Development and Sustainability?

The submission was signed off by the Director Development and Sustainability. It was not presented to a Council
Meeting or signed by the CEO. However, the two sitting DAP members were invited to provide comment on the
submission and provided modifications including the set of recommendations included in the letter. in effect it was a
joint response from the Administration and elected members but no means a 'whole of Council' response.

2. Regarding what is stated on page 2 of the Town's submission about DAPs not applying the Town's policy
requirements: Please:

a)list all instances where this has occurred, in addition to DAP application DP/14/00212;

b)provide evidence that relevant Town policy was not taken into account by the DAP for the relevant decisions;

- Is the discretion in the Town's planning scheme limited or is it wide enough to enable a decision making body to
approve major variations?



- Before the introduction of DAPs, list any instances where the Town's planning staff, as well as the Town Council,
have agreed to variations to matters such as building height and plot ratios and the rationales behind such decisions.
What type of applications would attract a flexible approach?

- What factors influence a refusal in an RAR when an application is made to vary scheme requirements?

The main concern is that the DAP has approved developments based on reference to very overarching policy
statements of the West Leederville Precinct Policy whilst specific development requirements have been downplayed
in dealing with major development proposals. This policy is based on a comprehensive planning study with significant
community buy-in and Council has taken a very strict approach in applying this policy to maintain the integrity of the
development standards and uphold the link between planning study and development outcomes. This is particularly
concerning in the interface areas between existing residential areas and those sites with greater development
potential. The fact that it may be an activity centre should not equate to unfettered development and that particular
requirements designed to protect lower density residential areas should be downplayed.

The West Leederville Precinct Policy allows for plot ratio bonuses to be awarded where certain design outcomes are
achieved. With the 21-23 Northwood Street application, the Town was not satisfied that specific criteria had been
satisfied in key policy areas, the most significant of these being plot ratio. The applicant was seeking bonus plot ratio
for matters that clearly did not meet policy intent, and this was detailed point-by-point in the various RARs prepared
by the Town. The DAP dismissed the Town's arguments, despite a DAP member admitting that the proposal didn't
meet all policy provisions. It was considered that the application met the 'spirit' of the Policy (i.e. the statement of
intent) and could therefore be supported. Negative comment was also made at this meeting by DAP members
questioning the strength of Town's policies and it was implied that the Town was partly to blame for the approval of
such applications. The Town finds it concerning that a specialist member of a DAP would dismiss a local planning
policy such as the West Leederville Policy that has been thoughtfully prepared over a number of years, particularly
when local members of the community were present at meetings.

Whilst DAP specialist members may be highly qualified in their field of expertise, they do not, in all cases, have a
high degree of background knowledge on a specific local planning policy and its intent. It would seem that DAP
members have not recognised this aspect and have simply applied a one size fits all approach without carefully
considering Policy background from a 'local' context.

It is of note that in other cases, the policy has been firmly upheld by the DAP when arguments have been given to
apply some minor concessions. The discrepancy in how applications are dealt with is in itself reflective of the Town's
observations of a high level of inconsistency in applying policy, in particular the West Leeclerville Precinct Policy.

3. Regarding what is stated on page 3 of the Town's submission about a lack of a clear framework as to how
discretion is being applied by DAPs, what type of framework would the Town recommend?
It is acknowledged that this is a difficult area to address. It largely comes down to DAP members having to give full
consideration to the policies and taking a more balanced approach in considering the general statements of intent
and the purpose of specific development requirements which serve specific functions and in cases this balance has
not been struck. Reasons for departures from the RAR recommendation should be clearly reported.

4. Regarding the changes being planned by the Town to its developments standards referred to on page 3 of the
Town's submission:
• Please describe the changes being made;
• How will these changes prevent the type of exercise of discretion attributable to decisions made by the Metro
West JDAP the subject of the submission?
Revisions to the West Leederville Precinct Policy were endorsed by Council in February 2015 which has attempted to
tighten the policy statement of intent and development standards. This policy review was largely in response to
outcomes of DAP applications to avoid any further cases of community outcry when high levels of discretion had
been applied. This may be effective in addressing the matters raised above.

5. Regarding what is stated on page 3 of the Town's submission about DAP members providing comment about the
merit of Town policies:
• please indicate at which meetings these comments were made and by whom;

2



In dealing with the DAP for 21-23 Northwood Street comments were made by DAP members critical of the West
Leederville Precinct Policy. It is not considered appropriate for the Town to name these parties where this
information is available the public domain,
• has any complaint been made about this to the Department of Planning or any other authority and if so, please
provide details and, if not, why not;
No - the Town is not aware of a channel to make such complaints
• does the Town believe clause 2.1.4 of the DAP Code of Conduct, which provides that a DAP member must not
make any statement that is critical of a local government, is wide enough to cover this scenario?
It should cover this scenario.

6. Regarding what is stated on the bottom of page 3 and the top of page 4 of the Town's submission about DAP
members representing development clients in the JDAP area for which they are appointed, would a blanket ban be
reasonable given DAP members have other roles, such as running planning consultancies, which, it could be argued,
may unduly compromise these roles?
This is a complex matter and needs further consideration. A 'blanket ban' may in some cases be too harsh and
eliminate many people from involvement given most DAP panellists one way or the other will have other interests by
the very nature of having professionals on the panels.

7. Regarding condition removal referred to on page 4 of the Town's submission:
• Please provide examples of decisions where this was done.
• How were any replacement conditions different to conditions suggested in the RAR and what issues have they or
will they have for the Town in managing them?
• Have any conditions been unintentionally deleted? If so, please provide details and how they have/will affect the
management of the development project the subject of the application(s)?
To identify cases of modified conditions please refer to Responsible Authority Reports and the final decisions of the
DAP available on the Minutes and Agendas. The key concern is where conditions have been amended at last minute
at the Meeting without consideration of how these will impact the development in full. The Town has observed cases
of conditions being merged en mass and it is considered that this opens up much opportunity for omissions whether
intended or not.

8. Regarding recommendation 1 for the outlining of a requirement for DAP sitting members to give full regard to
policy and planning schemes as adopted by local governments, the Committee notes Regulation 16 already states
the planning instrument under which a DAP application is made applies to the making of decisions by DAPs and that
the Town's planning scheme makes various reference to policy.

What specific changes to the DAP system does the Town recommend which will change the effect of the existing
requirement in Regulation 16?
The recommendation provided was to specify these points in the Regulations.
9. Would the Town be willing to create a standard report template which satisfies its recommendation on page 5 of
its submission that the report be more streamlined?
If the Department of Planning is to review their template the Town would be in the position to provide some
feedback on this.

10. Please provide examples of confirmations of submission dates having been very close to the due date for RARs,
as referred to on page 5 of the Town's submission.
Examples include:-
- 29-33 Northwood Street, West Leederville - modified plans removing a level were submitted approximately five
days before the RAR was due so to comply with the Town's Policy. While this was a positive step, this required
significant reassessment and rewriting of the DAP report from a refusal to approval recommendation. No extension
was agreed to by the applicant. The matter had to be deferred by DAP in any case due to insufficient information.
- Four working days prior to the due date for the RAR for 3 Oxford Close, the Town was awaiting information to
complete assessment and the applicant had not granted approval for the extension.

11. Were any requests made to the presiding member pursuant to Regulation 12(4) to extend the period within
which the RAR must be given in instances where amended plans have been lodged only days before the RAR was
due, as stated on page 5 of the Town's submission and
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if so:
• what was the length of the extension request;
• were they granted; and
if not, why not?
The Town has requested time extensions to the DAP Secretariat and the response was that in all circumstances the

applicant must be in agreement with the extension.

12. Please provide any details of applications and evidence where the Town has suspected their value may have
been overstated to qualify for a DAP opt-in, as referred to on page 6 of the Town's submission. For any such
instances, did the Town raise any queries with the applicant and if so, please provide details.
The Town suspected a DAP for 3 Oxford Close DAP/14/00639 was overvalued to qualify as a DAP but without
detailed valuing could not prove this and it is not considered the responsibility of local governments to undertake this
investigative role. In this case, the Town sought further details from the applicant who provided commercial contract
information. The applicant was advised that in the event the construction cost was significantly overestimated, as
would be determined upon lodgement of a Building Permit, that the validity of the DAP determination may be
refuted.

13. Regarding what is stated about appeals on page 7 of the Town's submission:
• Would the same practice be undertaken by the Town Council or staff in reconsidering an application that has been
the subject of State Administrative Tribunal (SAT) mediation proceedings, namely, holding closed meetings?
• If so:
a) please cite the relevant sections of the applicable local law/policy requiring this;
b) what aspects of the DAP system make it necessary for it to depart from local government practice?
• If not, why not?
From observation, officers have a greater extent of representation in appeals against Council decision making and
are able to attend all SAT meetings, whereas this is not the case for DAP applications

14. Regarding what is stated about the format of the meetings in the 2nd paragraph under the heading 'Meeting
Proceedings' on page 7 of the Town's submission, could you enlarge upon this — in what way does the format do this
and what changes would the Town recommend?
From observation, the overall onus on officers to respond to questions is greater at DAP meeting than in a Council or
Committee meeting. The applicants have not had to field any questions if they attend DAP meetings whereas at
Committee meetings they may be asked questions to defend their proposal.

15. Is it the Town's submission that the administrative support for all DAP meetings should be provided by the DAP
Secretariat, regardless of where the meeting is held? Please provide examples of any administrative burdens on
Town staff.
It is the Town's view that the Department of Planning should recognise and address the extra administrative
demands places on local government compared to the previous scenario of only having to hold Council meetings and
should input into the additional administrative duties that are borne by Local Governments. Compared to the
situation where all development applications went through Council, extra duties borne by Local Government include
setting up extra meetings than they otherwise would have and liaising with the Department to make arrangements
for meetings. It is also very difficult for minute takers to accurately record notes when dealing with other local
government's matters. It is of note though that more recently it seems more meetings have been held at the
Department of Planning offices which is useful.

16. Please detail the cost recovery mechanism for scheme amendments referred to on page 8 of the Town's
submission.
A base fee is set and then additional time taken to work on the application is recorded and charged, accounting for
the level of officer (Planner, Manager or Director) who has spent that time on the application. This applicable to all
local governments.

17. Some submitters have stated that a right of appeal to the SAT should be extended to persons other than the
applicant aggrieved by the determination of an application by a DAP who have a special interest in the outcome.
This is on the basis that, unlike before the Regulations were made, the representatives of the community no longer
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control the decision-making process (which provided some justification in restricting the right of review to an
applicant aggrieved by the local government).
• Taking into account this point of view, what is the Town's position on interested parties having a right of appeal to
the SAT against decisions of DAPs, including local governments and members of the community?
As this matter was not raised in the Town's submission, we cannot provide a detailed response to this question, only
to say that it would represent a major shift in the planning system overall and is a complex matter which would need
much investigation before any change to the planning system was made.
18. Does the Town believe the role of elected councillors on DAPs has been clearly articulated (given they are
required to make their own independent decision on the planning merits of an application as well as be
representatives of the local government)?
The Town has no comment but is of the view that any step to better articulate the roles of all parties in the DAP
process is useful.
19. Does the Town believe there is any inconsistency between what is stated in Regulation 25 and clause 2.1.2 of the
DAP Code of Conduct (Regulation 25 referring to local government DAP members being 'representatives of the
relevant local government' and clause 2.1.2 of the DAP Code of Conduct stating a local government member 'must
exercise independent judgment') in a scenario where a DAP may decide not to follow the recommendation in the
RAR as well as the views of the local government council?
No — these are not mutually exclusive aspects.
20. Some submitters have expressed concern about DAPs not giving reasons for decisions approving applications
when these go against the recommendation in the RAR and, especially, the application does not comply with the
deemed-to-comply provisions and the exercise of discretion results in a significant variation to the R code for the
area. What is the Town's view?
The Town cannot comment on any cases where it has experienced this directly, though would agree that detailed
reasoning would be beneficial in such instances.
21. The Committee notes that some local planning schemes state that where an application is refused, the decision
making authority is to give reasons for its refusal, but not if it has been approved. Is it the Town's understanding that
this is common in local planning schemes and would it be fair to say that the practice regarding reasons given by
DAPs merely reflects established practice by local governments?
Given that the DAP is an independent decision making body consisting of unelected representatives, there should be
more onus on justifying the rationale for going against officer recommendations. Whether or not Council's don't give
reasons for refusals is a separate matter or question altogether and comments made in the Town's submission
review the actions of the DAP itself.

22. Regarding concerns that have been expressed about the exercise of discretionary powers by DAPs, which have
been described as unfettered and 'without justification or scrutiny', one submitter has recommended that any
exercise of discretion be limited to variations of no greater than one R-Code above that of the site in question. What
is the Town's view on this recommendation?
The Town does not have a formal view on this at this time.

23. Concerns have been expressed that DAPs have added delays to the planning system, with one reason being
given as the lack of information given by the applicant and a breakdown in communication between the applicant
and decision maker (whereas the local government system provides both parties with an opportunity to engage
prior to the application being made).
• Is the Town aware of any applications being made to the SAT for a review by an applicant due to there having been
a deemed refusal by a DAP because it has not made a determination within the timelines required by the relevant
planning scheme? No
• Does the Town have any other recommendations on how any delays could be addressed in addition to what is
stated in its submission? No

Of note, the Town has recently dealt with applications for significant developments in Wembley and West
Leederville, where the applicants have chosen to have a decision made though the Council process and not by a DAP
(i.e. the development value was within the opt-in threshold). One application in Herdsman Parade is being developed
in various stages, whereby each stage has a development value of less than $7 million and can therefore be
individually determined by the Town. The reason given for this was that the DAP process is less co-operative and
provides less flexibility for the applicant and local government to work though issues due, in part, to the strict DAP
timeframes. The same reason was given for a recent six-storey mixed-use development application on Cambridge
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Street which is also currently under assessment. This approach has resulted in positive development outcomes and
has arguably saved time for both the Town and applicants.

Amendment of DAP Regulations 2015
24. Various amendments have been made to the DAP Regulations, which took effect on 1 May 2015. Some of the
changes made are as follows:
• A lowering of the opt in threshold to $2m for all DAPS;
• The expansion of the ability of responsible authority to delegate its powers to its DAP
(for opt in applications of $2m or more and approval of construction of less than 10 grouped or multiple dwellings);
• A quorum being any 3 DAP members including the presiding member;
• A 'stop the clock' mechanism whereby the time period for the submission of the responsible authority report to
the DAP does not include the time between the applicant being given a notice to provide specified information or
documents and their provision; and
• the regulations prevail over any planning instrument to extent of any inconsistency.
The amendment regulations can be accessed on the website of the Government Gazette at
(page 1380-1386):
https://www.slp.wa .gov.a u/gazette/gazette.nsf/sea rchgazette/13BDAEA555 D43 B3D648257E2 90012CA E D/$file/gg0
57.pdf
What are the Town's views on the amendments?
The Town has prepared a submission primarily in relation to the 'stop the clock' mechanism. The S2million opt in is
considered too low. The establishment of a quorum of three DAP members including the presiding member means
that there could be no local government representation on the DAP, thereby overall further diluting Council and
community representation into planning decision making.

Matthew Burnett
Strategic Planning Officer
Town of Cambridge
2 08 92853116
z—,mburnett cambricloe.waciov.au 
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