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Response to Questions from the Standing Committee on Legislation re Bell Bill 
 

1. When did you first become aware of the legislative proposal that is contained in the Bill? 

 

I first became aware of the Bill on 5 May 2015, the day before the Bill was introduced into the Legislative 
Assembly, by way of a confidential letter addressed to me by the State Solicitor.  The letter drew my 
attention to the retrospective operation of the offence provisions of the Bill.  I received the letter by 
email at 5:54pm AEST (I was in Sydney at the time). 

 

2. Were you consulted on the Bill prior to its introduction? If so, please summarise any feedback you 
gave. 

 

No.  I was not consulted on the Bill prior to its introduction. 

 

3. Did you play any role in the drafting process for the Bill? If so, please give details, including those 
clauses for which you had an input. 

 

No.  I did not play any role in the drafting process for the Bill. 

However, following the introduction of the Bill, I (through my solicitors):  

 sought clarification from the State Solicitor that the payment of costs and expenses 
properly incurred in the WA Bell Companies' windings up will not retrospectively expose 
me to penalty under the offence provisions of the Bill; and 

 sought clarification from the State Solicitor that the reinvestment of settlement funds held 
on the maturity of term deposits will not retrospectively expose me to penalty under the 
offence provisions of the Bill. 

I note that subsequent to this, the amendments that now appear in sections 48(4) & 50(4) were 
introduced. 

Following the amendments to the Bill foreshadowed in the Legislative Council Supplementary Notice 
Paper No 134 Issue No 1, dated 14 September 2015, I (through my solicitors): 

 drew to the attention of The Hon Dr M Nahan MLA, Treasurer and The Hon M Mischin MLC, 
Attorney General certain tax implications that would arise from the transfer of all shares in WA 
Bell Companies to the Authority under section 22 of the Bill.  Specifically, I pointed out that 
that would cause all of the WA Bell Companies that are members of the tax consolidated group 
of which TBGL is the head company to exit the group.  This is because the WA Bell Companies 
will no longer be wholly-owned subsidiaries of TBGL.  They will all have become wholly owned 
subsidiaries of the Authority.  Therefore, they will not be eligible to be subsidiary members of 
the tax consolidated group (refer sections 703-15 and 703-30 of the Income Tax Assessment 
Act 1997).  This would be likely to result in significant capital gains being made by TBGL as 
head company of its tax consolidated group and/or income tax liabilities arising for one or more 
of the Bell Group companies (whether or not WA Bell Companies) as a result of not having 
access to any deductions or carry forward tax losses of the TBGL tax consolidated group; and 

drew the Treasurer’s and the Attorney General’s attention to subclause 49(1) and the 
exception in the foreshadowed new subclause 49(2).  To the extent that the exception is 
intended to allow me to take steps (or to cause any companies to which I am appointed to take 



A L J Woodings 
Chartered Accountant 

- 2 - 

21 October 2015
Appendix – Responses to Questions from the

Standing Committee re Bell Bill 

 

Liability limited by a scheme approved under Professional Standards Legislation 
 

steps) to reinstate any of the companies listed in Schedule 1 before the time when an Act in 
terms of the Bill is enacted and proclaimed, I noted that I would need to consider whether it is 
in the interests of the Bell Group companies for me to do so.  However, importantly, the current 
form of new subclause 49(2) would not in fact allow me or any company to which I am 
appointed to do so, even if I ultimately consider it beneficial for the liquidations.  That is 
because the exception, in its terms, applies only to "a former liquidator of a deregistered 
company".  I have never been a liquidator of any of the deregistered companies listed in 
Schedule 1 to the Bill and, as far as I am aware, none of the deregistered companies were in 
liquidation prior to their deregistration.   

 

4. In your view, is the Bill, as drafted, effective to carry into effect the objects set out in clause 4? For 
example: 

 Do you believe the Bill will be effective to prevent further litigation with respect to the funds the 
subject of the Bill? 

 Do you believe clauses 34(4), 35(8) and 36(9) operate in such a way so as to provide uncertainty 
about whether the Authority must have regard to the objects of the Bill when making 
recommendations with respect to liabilities, funding and indemnities, given the wording of clauses 
34(1), 35(2)(a) and 36(3)(a)? 

 

For the reasons set out in my letter to the Committee dated 24 September 2015, I am not in a position 
to respond to this question directly.   

On the subject of preventing further litigation, what I can say is that I am aware that certain creditors 
have foreshadowed that if the Bill is enacted in its present form, they will challenge the constitutional 
validity of the enacted Bill.  If that challenge succeeds, the current litigation that is already on foot will 
continue and I expect that other litigation may be commenced. 

As to the operation of clauses 34(4), 35(8) and 36(9) this is, in any case, a legal question which I am 
not qualified to answer. 

 

5. How would you describe the effect of the Bill on  your position  as  liquidator  of The Bell Group Limited, 
with respect to: 

 The introduction of the Bill? 

 The Bill once it becomes law (in particular, once the transfer day has taken place)? 

In your answer, please provide feedback on specific clauses of the Bill. 

 

The introduction of the Bill has:  

(a) created general uncertainty in the administrations and the progress of the windings up of 
the WA Bell Companies and the other related Bell Group companies to which I am 
appointed; 

(b) delayed the progress of the current proceedings in the Supreme Court of Western Australia 
(mainly, COR 146 of 2014 and COR 208 of 214);  

(c) made it necessary for TBGL to consider, as head company, forming a consolidated group 
for income tax purposes sooner than if the Bill had not been introduced; 

(d) resulted in the Commissioner of Taxation issuing notices of assessment for income tax to 
TBGL and other related entities sooner than if the Bill had not been introduced.  It may be 
that assessments would not have been issued but for the Bill;  
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(e) exposed me to potential personal liability for any shortfall in TBGL's post liquidation tax 
liabilities pursuant to section 254(1)(e) of the Income Tax Assessment Act 1936 (ITAA 
1936) (see response to question 16); and 

(f) caused, directly or indirectly, the need for me to apply to the Court for directions and orders 
about various matters in Supreme Court of Western Australia proceedings COR 171 of 
2015, COR 216 of 2015 and COR 224 of 2015, and Federal Court of Australia proceedings 
NSD 1030 of 2015 and FCA WAD 572 of 2015. 

If and once the Bill becomes law, by the operation of sections 9, 22, 26A, 26B and 26C of the Bill once 
enacted, on and from the transfer day, as liquidator of TBGL (and the other WA Bell Companies), I will 
– if the Act is constitutionally valid - effectively cease to have any power (except with the written 
approval of the Authority) or means to discharge my role and responsibilities as liquidator or otherwise 
conduct the windings up of the WA Bell Companies. 

 

6. Are there any significant differences between the liquidation regime sought to be imposed by the Bill 
and that which is provided under the Corporations Act 2001 (for example, section 564)? In your answer, 
please provide references to relevant clauses. 

 

This is a very broad question and not one that can be properly answered in the time available.  It is 
also largely a legal question.  In short, however, there are substantial differences between the 
finalisation and distribution of proceeds regime under the Bill and the liquidation regime provided under 
the relevant corporations legislation.  I refer the Committee to the responses to similar questions 
contained in the submissions by the Treasurer and the Attorney General to the Committee dated 5 
October 2015 (Treasurer's and AG's Submissions).  In broad terms, I generally agree with the 
differences referred to in those responses. 

In my opinion as liquidator of the WA Bell Companies the most significant differences are the following: 

(a) A liquidation is a process carried out subject to the supervision and oversight of the court, 
where interested stakeholders have rights of inquiry, review and appeal in relation to 
decisions made during the course of the liquidation that affect their rights or interests (see, 
for example, sections 477(6); 511(1); 536; 1321(1)(d) of the Corporations Act and 
Corporations Regulations 5.6.47 and 5.6.54).  That includes, for example, decisions about 
the quantum of the claims against the estate which will be met in an eventual distribution.  

Under the scheme of the Bill, the only role for the court is to enforce the mandatory 
provisions of the Bill (see Part 7 of the Bill; section 67)  and correct any jurisdictional errors 
made by the Authority, Minister or Governor in implementing the provisions of the Bill 
(section 68 of the Bill). 

(b) A liquidation involves the implementation of a process where persons with claims against 
a company are prevented from enforcing their claims directly against that company's 
property.  Instead, they are given a right to require a distribution of that company's property 
under the scheme of the winding up legislation in satisfaction of those claims.  The 
liquidator has a duty to adjudicate on all claims against the company according to law, in 
a quasi-judicial capacity, and with the court's supervision and oversight.  Subject to any 
order under section 564 of the Corporations Act, the liquidator must make a distribution to 
meet the claims against the company as determined and in the priority defined by section 
556 of the Corporations Act.  This includes payment of costs and expenses of the 
liquidation as a first priority, followed by payment of various other classes of claim.  If at 
any time the property is insufficient to pay in full all claims within a particular class, section 
555 provides for the claims to be paid proportionately or "pari passu".  Company property 
is not to be applied or distributed other than in meeting claims against the company.  
Finally, claims against the company are not extinguished if they are not paid in full as a 
result of the liquidation.   



A L J Woodings 
Chartered Accountant 

- 4 - 

21 October 2015
Appendix – Responses to Questions from the

Standing Committee re Bell Bill 

 

Liability limited by a scheme approved under Professional Standards Legislation 
 

Under the scheme of the Bill, persons with claims against a WA Bell Company are 
prevented from enforcing their claims directly against the company's property (ss 25(5); 
67).  They are not given a right to require a distribution of that property in satisfaction of 
their claims (sections 33(3); 35(4), (6); 36(4), (7); 37A(1), (6)).  No person has a duty to 
adjudicate on all claims against the WA Bell Company (sections 33(3); 35(1), (4) (6); 36(2), 
(4), (7); 36A(2), 37(2), 37A(1), (6)) and any adjudication that is made need not be done 
according to law in a quasi-judicial capacity, but can be made as a matter of discretion.  
Also, save for correcting jurisdictional errors, the court has no supervision or oversight of 
these decisions (section 68).  The Authority must then make a distribution of property, 
which need not be the property of the particular company, to meet any claims that the 
Governor determines (section 38), which need not be limited to claims against that 
particular company.  In other words, all claims against and assets of all WA Bell Companies 
may be aggregated or pooled.  A distribution that takes place is subject to the execution of 
any deeds required by section 38(3), and, except as specified by section 18, is made by 
the Authority without reference to any fixed priority rules or proportionate sharing 
requirements (sections 35(2)(d), (4)(c); cf ss 36A(2), 37(2), 37A(1), (6)).  By section 18, 
certain expenses of and associated with the Authority and the Bill itself are payable out of 
the Fund as a first priority, but these do not include costs and expenses of the liquidation 
process that preceded the establishment of the Fund under the Bill.  Property of a WA Bell 
Company may be applied or distributed other than in meeting claims against the company 
(sections 36(2), (5)) and may be forfeited to the State in certain circumstances (s 40(2)).  
Finally, claims against a WA Bell Company are extinguished in the circumstances specified 
by sections 37A(8) and 38(5)(a), even if they are not paid in full.   

(c) A liquidation involves, in most cases, the retention of a company's property within the 
custody or control of the corporate entity itself (cf section 474(2) of the Corporations Act), 
and, in all cases, the ongoing control and management of that corporate entity by or under 
the authority of the liquidator while its property is collected and realised and applied to 
meet the claims against the company and its affairs are brought to an end (cf sections 477; 
493).  Once that process is complete, as far as practicable, the company is deregistered 
and then ceases to exist (cf sections 480; 509; 601AA(1)(c); 601AB(2); 601AC). 

Under the scheme of the Bill, property of a WA Bell Company is not retained within the 
custody or control of the corporate entity itself.  Such property, absent minor exceptions, 
is transferred to the Authority and aggregated with the property of all other WA Bell 
Companies (sections 16(3)(a); 22).  Each WA Bell Company ceases, subject to section 
26C, to be subject to the ongoing control and management of the liquidator.  Subject to 
section 26C, the company is to be under the Authority's exclusive control and management 
(cf sections 26A, 26B) which it appears from the Supplementary Explanatory Memorandum 
is principally to enable exploitation of those companies' rights to object to tax assessments 
issued to them by the Commissioner of Taxation.  The company may be dissolved, and 
thereby cease to exist, at any time by proclamation of the Governor and seemingly 
irrespective of whether the process of collecting and realising its property and applying it 
to meet claims against the company has been brought to an end (sections 27(1), (2)).   

(d) A liquidator is an officer of the company to which he or she is appointed and is subject to 
duties including fiduciary duties.  In circumstances where there is a liquidation of a 
corporate group where the same liquidator is appointed to multiple companies in the group, 
the common liquidator is obliged under the current law to be mindful of potential or actual 
conflicts of interest and to balance the rights and interests of the various creditors and 
contributories of the different companies in the group.  That situation applies in the case of 
the windings up of the Bell Group companies.  As liquidator of various WA Bell Companies 
and non-WA Bell Companies in the group, in addition to my obligations under the general 
law, I have also given undertakings to the Supreme Court of Western Australia (at the time 
of my appointment) to seek directions as and when potential or actual conflicts arise or are 
alleged by creditors.  
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The Bill does not impose similar obligations on the Authority, or otherwise subject the 
Authority to the supervision of the Court. 

 

7. The Committee has received evidence that the notice provisions in clause 30 of the Bill do not reflect 
what is provided for in the Corporations Act 2001 and the general law. What is your feedback on this 
evidence? 

 

It is not clear what (or whose) evidence the Committee is referring to in this question.  I am presently 
only aware of Mr Hugh McLernon's evidence to the Committee on 6 October 2015 and the comments 
contained in an attachment to Mr McLernon's submissions to the Committee dated 4 October 2015 
being a memo from Mr Steven Penglis to Mr McLernon dated 4 October 2015.  Those comments made 
two broad points.  First, that section 30 requires the Authority to replicate the process of calling for 
proofs of debt or claim despite the fact that such a process has already been undertaken by the 
liquidators and that certain proofs have already been adjudicated upon.  Second, the process 
contemplated in section 30 differs from that under the current law.  In broad terms, I agree with those 
points. 

The regime for the calling of proofs of debt or claim under the Corporations Act is contained in Part 
5.6, Division 6 and the Corporations Regulations, particularly 5.6.47 – 5.6.56.  These can be readily 
compared with the terms of section 30 of the Bill. 

 

8. Please provide a list of all claims you have accepted, rejected or are in the process of considering in 
the liquidation of WA Bell Companies referred to in the Bill. 

 

Please see attached Annexure A. 

 

9. Has the assessment of any claims been put on hold because of the introduction of the Bill or are you 
continuing that process despite its introduction? Please provide details. 

 

No, the assessment of proofs is continuing despite the introduction of the Bill.  However, the progress 
of those assessments has been somewhat interrupted by the need for me and my staff to re-allocate 
resources and attention to dealing with matters arising from the introduction of the Bill, as mentioned 
in the response to question 5. 

 

10. What is the status of the claim of the Insurance Commission of Western Australia for $301,230,257, 
being the debt originally owed to J.N Taylor Holdings Limited? 

 

ICWA has no claim against TBGL in the amount referred to.  JN Taylor Holdings Limited (in liquidation) 
(JNTH) has made a claim in that amount under a proof of debt that was previously admitted by TBGL's 
former liquidator, Mr Geoff Totterdell.  I have been reconsidering the admission of that proof and will shortly 
be formally determining whether to maintain, amend or revoke the admission.  My understanding is that 
ICWA has an interest in any distributions made to JNTH in respect of its claim, but is not otherwise the 
claimant.  JNTH is and remains the legal owner of the claim. 
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11. The Committee understands you have produced a model, which you have provided to the creditors of 
The Bell Group Limited, which explains how funds go through various companies, following settlement, 
before they are properly distributed. Please: 

 Provide the Committee with a copy of this model; 

 Explain how the model works, providing examples. 

Please include in your answer whether schemes  of  arrangement between the various companies will 
be required to ensure an effective distribution; how many; between who; a summary of how they would 
work and how long they would take to prepare. 

 

I and staff under my control have prepared a spreadsheet analysis comprising various data, formulae 
and assumptions in a series of multiple, interlinked Microsoft Excel software program worksheets 
which I and many of the creditors commonly refer to as the "Distribution Model".  The Distribution 
Model calculates the estimated flow of funds payable in the windings up of the Bell Group companies 
assuming, among other things, the simultaneous liquidation of each of those companies.  Using the 
Distribution Model, it is possible to estimate the amount of dividends that creditors of each Bell Group 
company might receive.  However, the estimates derived from the Distribution Model are heavily 
dependent upon numerous assumptions that need to be made, including regarding various unresolved 
distribution issues the subject of current and foreshadowed litigation.   

Due to the number and complexity of the unresolved distribution issues, there are numerous 
combinations of assumptions that can be simulated by the Distribution Model resulting in an 
exponential number of possible permutations and estimates.  

For this reason it is impractical, if not impossible, to undertake an analysis of: 

(a) the ultimate receipts and distributions that each Bell Group company would make in their 
windings up; 

(b) the likely amounts of assessable income, deductions and tax payable by each Bell Group 
company in their windings up, 

that would not be seriously disputed or considered highly contentious by one or more of the 
Indemnifying Creditors and other ordinary unsecured creditors of the Bell Group companies. 

The Distribution Model is strictly confidential and has not been publicly disclosed.  It has been provided 
to certain creditors on a strictly confidential basis and pursuant to Confidentiality Deeds.  I am only 
prepared to provide it to the Committee on a similar basis so as to avoid causing prejudice to the 
administrations and their creditors.  Please let me know if the Committee agrees to accept a copy of 
the Distribution Model on the same or similar terms. 

The Deed of Settlement with the banks contemplates that I would hold the settlement funds on trust 
pending exploring with the creditors the possibility of formulating and proposing schemes of 
arrangement to creditors to more efficiently and effectively distribute the recoveries from the Bell 
litigation so as to minimise the cost and delays in dealing with and resolving the unresolved distribution 
issues the subject of current and foreshadowed litigation, and undertaking company by company 
windings up.  The Deed also contemplates that I will work with BGUK's liquidator to explore whether 
and to what extent it is possible and necessary for BGUK's liquidator to propose a scheme of 
arrangement in the UK for BGUK to facilitate or complement any schemes of arrangement in Australia.  
If I am unable, or if I form the view that it would not be in the interests of the companies to which I am 
appointed to propose schemes of arrangement, or if approvals for schemes proposed cannot be 
obtained by approximately mid-2019, then the settlement funds held on trust under the Deed must be 
paid to the particular companies which were beneficiaries of the judgments in the Bell litigation (which 
include BGUK).   
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Prior to the introduction of the Bill, I had commenced considering what schemes of arrangement might 
be possible.  That consideration was at a preliminary stage only and no conclusions have been 
reached.  On a preliminary basis, I expect that schemes of arrangement would need to be proposed 
for and approved by each and every company in the Bell Group which would be expected to participate 
in the flow of funds through the group.  At a very high level, I expect the features of the schemes to 
include the following: 

(a) Each scheme is to be conditional and dependent on all the other schemes, and any BGUK 
scheme, being approved under Part 5.1 of the Corporations Act (and, in relation to the 
BGUK Scheme, under the equivalent UK legislation). 

(b) All creditors of each relevant Australian Bell Group company are to be bound by that 
company's Australian scheme. 

(c) All assets and liabilities of the scheme companies will be effectively pooled and 
consolidated. 

(d) The pooled assets will result in the creation of a common scheme fund. 

(e) External creditors of both the Australian schemes and any BGUK scheme will all prove 
against the common scheme fund on a consolidated basis. 

(f) The rules and procedure for external creditors to prove against the common scheme fund, 
and for the administrator of the schemes to adjudicate on proofs of debt, will largely mirror 
the rules and procedures under the Corporations Act and Corporations Regulations as 
they apply to the winding up of companies. 

(g) Unless otherwise notified by the administrator, all previous adjudications by the liquidators 
of the relevant companies of proofs of debt lodged by external creditors (which are not 
subject to challenge) will stand as admitted or rejected (as the case may be) proofs against 
the common scheme fund.  Those external creditors would not need to re-submit proofs 
under the schemes. 

(h) The common scheme fund will be applied and distributed in a manner to be formulated 
and approved by the creditors and the Court.  I would expect it to provide for the payment 
of all costs and expenses in the windings up and administration of the schemes, the 
repayment of advances to any creditor that has funded the Bell litigation or windings up, 
payments to creditors claiming entitlements under section 564, and payments to ordinary 
non-funding creditors. 

Once there is support and broad agreement amongst the major creditors for a proposed manner of 
distribution of the common scheme fund, I would expect the process of preparing the schemes and 
getting them approved by creditors and the Court to take 4 to 8 months.   

 

12. Do you envisage there being any issues with you complying with the requirements set out in clause 29 
of the Bill, including in terms of availability of information and the time in which it can be provided? 

 

I am concerned about the times prescribed for complying with sections 29(1) and 29(10).  Given the 
long and complex history of the windings up of the WA Bell Companies, I consider it is likely that the 
times prescribed will not be adequate time for proper compliance.  My ability to comply with those times 
prescribed will also depend upon the extent to which my current staff (who have significant 
accumulated knowledge about the affairs of the companies and their windings up) will remain and be 
available to assist me in completing those tasks.  

It is not in creditors interests for me to commence work on these tasks until the Bill is enacted. 

As to the requirement in section 29(7), the time prescribed ought to be sufficient if it involves no more 
than providing details of where various books and records are stored and maintained. 
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13. Do you intend to prove any liabilities to the Authority under Part 4, Division 1 of the Bill, as permitted 
by clause 25(3) and, if so, are the processes set out in the Bill for their consideration by the Authority 
different to how they would be treated under the Corporations Act 2001 (Cth)? If so, how? 

 

Yes, I expect to.  Due to the uncertainty about when the Bill will (if at all) be enacted and come into 
operation, there will inevitably be costs and expenses (as well as my remuneration as liquidator) that 
will have been incurred in the windings up which are unpaid when section 20 comes into force.  In 
addition, there are currently unpaid historical costs and remuneration owed to me, Mr Totterdell and 
others in the windings up.  I also expect that post liquidation tax liabilities that are the subject of various 
notices of assessment issued by the Commissioner of Taxation will have become due for payment and 
may need to be proved under Part 4, Division 1 of the Bill.  

The regime dealing with costs and expenses in a winding up and the liquidator's remuneration is 
contained in Part 5.4B and Part 5.6 of the Corporations Act, particularly sections 473 and 556.  These 
can be readily compared with Part 4, Division 1 of the Bill of the Bill.  Importantly, under the 
Corporations Act claims can be made as a matter of right.  There are also rights of review to the 
Supreme Court or Federal Court.  The rights of review may be invoked by a creditor.  As I understand 
the proposed operation of the Bill, there will no longer be any determination as a matter of right.  
Instead, while recommendations may be made by the Authority, any determination will be a matter for 
the Governor on the advice of the Executive Council and in respect of which there will be no reasons 
and essentially no right of review other than for jurisdictional error. 

 

14. Do you have any estimate of the time it might take to conclude all current and pending proceedings 
concerning the settlement sum, some of which, the Committee understands, are listed for hearings 
this month? In your view, how does this compare to the possible timeframe for the determination of 
the property and liabilities of WA Bell Companies under the Bill? 

 

The current proceedings concerning the settlement sum are essentially COR 146 of 2014 (proceedings 
in which I seek orders under section 564) and COR 208 of 2014 (proceedings in which ICWA seeks 
certain ancillary relief).  Neither proceeding is listed for a final hearing in October, although I 
understand that there was a directions hearing on COR 208 of 2014 earlier this month. 

There are numerous other proceedings involving the Bell Group companies.  But none of them, in my 
opinion, directly concern distribution of the settlement sum. 

Given that it is very difficult to estimate the time it will take for court proceedings (and any appeals 
therefrom) to be resolved, and that the scope and complexity of pending or foreshadowed proceedings 
is currently unknown, doing the best I can: 

(a) In the absence of settlement between the material creditors I estimate it may take anything 
between 5 to 15 years for all current, pending and foreshadowed proceedings which will 
affect the distribution of the settlement sum to be finally resolved.  The precise timing will 
depend on a range of factors including the usual inherent uncertainties of litigation, whether 
the proceedings are settled or proceed to final hearings, whether judgments in any 
particular proceeding are appealed, and whether the various proceedings can be 
progressed concurrently or only sequentially.  (The estimate of 5 – 15 years also assumes 
that the Bill is not enacted.  If it is enacted and there is then a constitutional challenge to 
the Bill, that challenge would need to be resolved and if the challenge succeeds, it may 
take some additional time for the liquidations to resume before the current litigation can 
also resume.) 

(b) Given that the recent foreshadowed amendments to the Bill contemplates that the 
Authority will complete the administrations within 6 years, that is likely to be less than my 
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estimate of the time it would likely take for all current, pending and foreshadowed 
proceedings to be finally resolved in the ordinary course. 

 

15. Will all current proceedings continue until the Bill is enacted (should it be enacted) and the transfer day 
is proclaimed, given the effect of clause 67 of the Bill? 

 

This is a matter for the Courts dealing with the proceedings currently on foot, and the parties to those 
proceedings.  That said, I would expect so given that all the current proceedings are presently 
continuing.  

 

16. Have clauses 48 and 50 of the Bill prevented you, as liquidator, from doing anything in the course of 
your role as liquidator, given the effect of clauses 48(4) and 50(4)? 

 

To date, no.   

However, the potential enactment of the Bill and the potential operation of section 22 in particular has 
given rise to potential personal liability (both to myself and also to Mr Totterdell as the former liquidator 
of TBGL) as a result of the Commissioner of Taxation's views about the operation of section 254 of 
ITAA 1936.  This is explained below. 

In August 2015, the Commissioner issued various notices of assessment for income tax to TBGL and 
certain other Bell Group companies.  TBGL is the head company of a consolidated group for income 
tax purposes which includes many of the Bell Group companies.  The amount of tax payable by TBGL 
under the notices of assessment is approximately $298 million.   

The approximately $298 million tax assessment is payable on the earlier of: 

 the day before the transfer day (as defined in the Bill), if the Bill is enacted; and 

 31 December 2015. 

The Commissioner has informed me that: 

(a) TBGL's $298 million tax assessment constitutes a post liquidation tax liability and is a 
priority expense under section 556(1)(a) of the Corporations Law (which is taken to apply 
due to s 1408(1) of the Corporations Act 2001 (Cth)).  Consequently, the post liquidation 
tax assessment ranks equally with other costs and expenses of the winding up of TBGL 
referred to in that section. 

(b) I am only entitled to pay other section 556(1)(a) costs and expenses out of TBGL's funds 
on a pari passu basis with the $298 million tax assessment. 

(c) As liquidator of TBGL, I have an obligation under section 254(1)(d) of the ITAA 1936 to 
retain sufficient funds to meet the $298 million post liquidation tax assessment.  Such an 
obligation arose from the time that the notices of assessment were issued. 

(d) To the extent that any costs and expenses have been and are paid by me out of TBGL's 
funds other than on a pari passu basis with the $298 million tax assessment, I will have a 
personal liability for any shortfall pursuant to section 254(1)(e) of the ITAA 1936. 

For historical reasons which are not presently relevant, since 2000 TBGL and BGF have met the costs 
and expenses of the Bell Proceedings and the windings up of all the Bell Group companies on a 50:50 
basis. 

TBGL does not presently have sufficient funds on its own to meet the $298 million tax assessment.  
TBGL has not been, and is not presently, able to meet out of its own funds 50% of the costs and 
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expenses of the windings up of all the Bell Group companies on a pari passu basis with the $298 
million tax assessment. 

As a result, if the Commissioner's views regarding section 254(1)(d) of the ITAA 1936 are correct as a 
matter of law: 

 I am presently exposed to a potential personal liability to the extent that costs and expenses 
are paid by me out of TBGL's funds other than on a pari passu basis since the notices of 
assessment were issued; 

 as liquidator of TBGL, I am concerned about TBGL's inability to meet 50% of the costs and 
expenses of the windings up of all the Bell Group companies; and 

 as liquidator of each of the Bell Group companies, I am consequently concerned about the 
ability to continue conducting the windings up of all the Bell Group companies. 

Some of these issues are sought to be addressed in proceeding WAD 572 of 2015 in the Federal Court 
of Australia, which is listed for final hearing on 28 October 2015. 

There are at least three other potential matters which may be impacted by the potential enactment of 
the Bill and the potential operation of sections 48 and 50 in particular: 

 First, when the approximately $298 million tax assessment becomes payable, I am uncertain 
if the payment of the whole or any part of that amount would be the payment of "ordinary 
expenses of conducting the liquidations" within the meaning of section 48(4). 

 Second, I currently hold on trust as trustee BGUK's share of the settlement proceeds under 
the Deed of Settlement with the banks.  BGUK's liquidator has the ability to take certain steps 
which would oblige me (as trustee) to pay BGUK's share of the settlement proceeds to BGUK.  
If BGUK's liquidator were to take those steps, there is a question as to whether the potential 
operation of sections 48 and 50 would prevent me from discharging that obligation. 

 Third, I am the liquidator of Maranoa Transport Pty Ltd (in liquidation) (Maranoa), which is 
not a WA Bell Company. Section 22(1)(c) of the Bill provides that "all property held by a person 
in the capacity of liquidator of a WA Bell Company on trust for any person other than the WA 
Bell Company" vests in the Authority.  I hold on trust as trustee for Maranoa its share of the 
settlement proceeds under the Deed of Settlement with the banks of approximately $55 
million. Maranoa’s share of the settlement proceeds appears to be caught by section 22(1)(c) 
of the Bill.  As liquidator of Maranoa (and the other non-WA Bell Companies to which I am 
appointed) I have an obligation to protect and preserve its assets, including its share of the 
settlement proceeds with the banks.  (There is a similar obligation on me as the trustee of the 
settlement proceeds under the Deed of Settlement in respect of the beneficiaries of the trust, 
which include Maranoa and BGUK.)  There is a question as to whether the potential operation 
of sections 48 and 50 would prevent me from discharging that obligation. 

 

17. Would the Bill, before it is enacted (in particular, clause 48) prevent you from refunding the Insurance 
Commission of Western Australia for the cost of the litigation, to date? 

 

This is a question of law about the proper construction and effect of section 48 of the Bill and, in 
particular, whether the term "ordinary expenses of conducting the liquidations" in section 48(4) extends 
to such repayments.  I am not qualified to answer this question.    I consider this is likely to be an issue 
on which reasonable minds might legitimately differ.  Accordingly, were this the only impediment to 
payment out to meet the advances as funded by ICWA, I would be minded to seek directions on the 
issue. 

Separately, and in any event, it has been contended by at least one of the parties to the agreements 
referred to in sections 26(1)(b) & (j) of the Bill, namely the BGF AFI and the TBGL AFI, that those 
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agreements do not permit the liquidators of TBGL and BGF to repay advances made by ICWA (or any 
other creditor) for the Bell litigation other than pursuant to a section 564 order.   

The application for orders (which include the repayment of advances to ICWA and the other funding 
creditors) under section 564 of the Corporations Act is the subject of COR 146 of 2014.  In COR 208 
of 2014, ICWA has sought declarations that as the liquidator of TBGL and BGF, I would not be 
precluded from, or in breach of the TBGL AFI and the BGF AFI by, repaying advances prior to the 
determination of the section 564 application in COR 146 of 2014. 

 

18. The Committee has received evidence that the Law Debenture Trust Company was a funding creditor 
of the Bell Litigation by virtue of the Insurance Commission of Western Australia having advanced 
funds to it which, in tum, advanced funds to you. Is it correct to say that: 

 Under the current law, following an application under section 564 of the Corporations Act 2001, 
any distribution as compensation for providing funding would be made to the Law Debenture Trust 
Company, rather than the Insurance Commission of Western Australia? 

 The Law Debenture Trust Company would be required, following this distribution, to distribute 
these funds according to the terms of various trust deeds under which it operates, to other creditors 
who rank in priority to the Insurance Commission of Western Australia? 

If so, is it possible, in your view, for the provisions in the Bill to provide for a different outcome, which 
may result in the Insurance Commission of Western Australia being repaid, directly, compensation for 
having provided those funds rather than them being paid to the Law Debenture Trust Company? 

 

As to who was a funding creditor, I refer to paragraphs 184 to 198, 223 and 224 of the Liquidator's 
Amended Statement of Facts, Issues and Contentions dated 24 August 2015 (Liquidator's SFIC) – 
copy attached as Annexure B. 

As to the orders I have sought under section 564 of the Corporations Act in COR 146 of 2014, I refer 
to the copy of my Originating Process in that proceeding that is attached to the Treasurer's and the 
AG's Submissions. 

As to the question of what The Law Debenture Trust Corporation plc would be required, following any 
distribution it might receive, to do with funds, that is subject to the terms of various trust deeds under 
which it operates.  Those trust deeds are governed by the laws of the United Kingdom.  I am therefore 
not qualified to answer that question. 

As to the question of whether or not it is possible for the Bill to provide for ICWA to be paid rather than 
LDTC, that is a legal question which I am not qualified to answer. 

 

19. The Committee has received evidence that one of the issues regarding the construction and operation 
of section 564 of the Corporations Act 2001 is the standing of the Insurance Commission of Western 
Australia as a creditor to receive an award in its favour. Is it your view that, for this reason in 
combination with the fact that the Law Debenture Trust Company could be regarded as the creditor for 
the purposes of receiving compensation for funding the litigation, clause 36(1) may have been drafted 
to refer to 'a creditor of any kind', rather than just a 'creditor' as stated in section 564 of the Corporations 
Act 2001? 

 

I can confirm that one of the issues in both COR 146 of 2014 and COR 208 of 2014 is whether ICWA 
is a creditor within the meaning of section 564 of the Corporations Act and is entitled to receive an 
award in its favour.  (In respect of COR 146 of 2014, see paragraphs 223 and 224 of the Liquidator's 
SFIC.  In respect of COR 208 of 2014, see paragraphs 20 and 21 of ICWA's Consolidated Originating 
Process that is attached to the Treasurer's and AG's Submissions.) 
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I am not aware of the reasons why section 36(1) of the Bill is drafted the way it is, other than what is 
on the public record by way of the Explanatory Memorandum to the Bill and Hansard.  I am therefore 
unable to comment further. 

 

20. What is your understanding of the maximum amount, under the law, that is payable to a litigation funder 
as a percentage of the total sum that is recovered, as consideration for or reward for having provided 
funding for litigation by the liquidator? 

 

I assume that the reference to "the law" in this question is a reference to section 564 of the Corporations 
Act.  Section 564 does not contain any express limit that might be paid to a creditor under that section.  
My lawyers have drawn my attention to instances where courts have awarded up to 100% of the 
amount recovered to creditors under section 564, although none of those involved circumstances 
where the amount of the award exceeded the amount of the company's indebtedness to the creditor 
(See for example, Re Green as liquidator of Oz-US Film Productions Pty Ltd (in liq) [2005] NSWSC 
249).  My lawyers have pointed out that there is no direct authority on the question of whether a creditor 
can be paid an amount under section 564 that is greater than its admitted debt or claim in the winding 
up (plus any entitlement to post liquidation interest) although the issue has been discussed in some 
cases, notably Jarbin v Clutha Ltd (in liq) [2004] NSWSC 28, Green v CGU Insurance Ltd [2008] 
NSWSCA 148 and Re Lombe as liquidator of Babcock & Brown Ltd (in liq) [2012] FCA 107.   

This is a live issue that has been raised and is to be determined in COR 146 of 2014 (see paragraphs 
228 to 233 of the Liquidator's SFIC).    

 

21. Is there a possibility that the Bill may, if enacted, provide for more than this to be received by a litigation 
funder, such as the Insurance Commission of Western Australia? 

 

Yes.  As I read them, the provisions of the Bill (in particular, sections 36A and 37) do not impose any 
limit on what such a person might be paid.  
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Table 1: Creditors of The Bell Group Ltd. (in liquidation) 

  Amount claimed1 
Amount admitted 

to proof 
Amount rejected 

Amount to be 
adjudicated 

     

Ordinary creditors     

J.N. Taylor Holdings Limited (in liquidation)2 $301,230,257.00 $291,147,573.00 - $10,082,684.00 

Bell Group Finance Pty. Ltd. (in liquidation) (BGF)3 $93,426,416.00 - - $93,426,416.00 

Bell Group N.V. (in liquidation) (BGNV) $69,334,059.00 $69,334,059.00 - - 

Godine Developments Pty Ltd2 $45,500,000.00 $22,558,834.00 $22,941,166.00 - 

Australian Consolidated Investments Limited2 $26,891,031.00 $15,535,596.004 $11,357,435.00 - 

Maradolf Limited (in liquidation) $12,556,115.29 $12,556,115.29 - - 

Bell Resources Developments Pty Ltd2 $8,447,000.00 $7,689,422.00 $757,578.00 - 

Insurance Commission of Western Australia $3,239,884.75 $3,085,370.95 - $154,513.80 

Deputy Commissioner of Taxation $936,980.90 $936,980.90 - - 

The Law Debenture Trust Corporation plc $647,446.98 - - $647,446.98 

West Australian Newspapers Limited $503,732.06 $503,732.06 - - 

Bond Corporation Pty Ltd $491,677.20 - - $491,677.20 

Observation City Resort Hotel $1,456.60 $1,456.60 - - 

Western International Travel Pty Ltd $504.00 - - $504.00 

Subtotal ordinary creditors $563,206,560.78 $423,349,139.80 $35,056,179.00 $104,803,241.98 

     

1 Amount claimed means claims the subject of proofs of debt, but does not include proofs of debt that have been wholly rejected. 
2 Proof of debt currently under review. 
3 The amount shown does not include any amount in respect of the rights assigned to BGF under the Deed of Settlement. 
4 Amount admitted should have been $15,533,596 but the notice of admission contained an arithmetical error. 
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  Amount claimed1 
Amount admitted 

to proof 
Amount rejected 

Amount to be 
adjudicated 

     

Subordinated creditors     

The Law Debenture Trust Corporation plc  
(1st BGNV Bond Issue Guaranteed by TBGL) 

$71,157,601.25 - - $71,157,601.25 

The Law Debenture Trust Corporation plc  
(2nd BGNV Bond Issue Guaranteed by TBGL) 

$196,291,666.67 - - $196,291,666.67 

The Law Debenture Trust Corporation plc  
(3rd BGNV Bond Issue Guaranteed by TBGL) 

$171,496,665.22 - - $171,496,665.22 

The Law Debenture Trust Corporation plc  
(BGF Bond Issue Guaranteed by TBGL) 

$84,125,000.00 $82,104,167.00 $14,041,666.33 $2,020,833.00 

The Law Debenture Trust Corporation plc  
(TBGL Bond Issue) 

$88,406,250.00 $86,183,333.36 - $2,222,916.64 

Subtotal subordinated creditors $611,477,183.14 $168,287,500.36 $14,041,666.33 $443,189,682.78 

     

Total creditors $1,174,683,743.92 $591,636,640.16 $49,097,845.33 $547,992,924.76 
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Table 2: Creditors of Bell Group Finance Pty. Ltd. (in liquidation) 

  Amount claimed5 
Amount admitted 

to proof 
Amount rejected 

Amount to be 
adjudicated6 

     

Ordinary creditors     

Western Interstate Pty Ltd (provisional liquidator appointed) $758,386,538.00 - - $758,386,538.00 

Bell Group N.V. (in liquidation) $459,967,875.40 $394,809,067.88 $65,158,807.52 - 

Bell Bros. Pty Ltd (in liquidation) $349,874,478.30 - - $349,874,478.30 

TBGL Enterprises Ltd (in liquidation) $204,371,935.30 - - $204,371,935.30 

W.A. Glendinning & Associates Pty Ltd $183,310,909.04 $183,297,347.04 - $13,562.00 

Wigmores Tractors Pty Ltd (in liquidation) $73,926,248.51 - - $73,926,248.51 

Australian Consolidated Investments Limited7 $70,849,000.00 $38,092,430.46 $32,756,569.54 - 

WAON Investments Pty. Ltd. (in liquidation) $47,773,145.41 - - $47,773,145.41 

Bell Resources Developments Pty Ltd7 $8,447,000.00 $7,689,421.75 $757,578.25 - 

Wanstead Pty Ltd (in liquidation) $16,096,384.01 - - $16,096,384.01 

Deputy Commissioner of Taxation $15,142,358.51 $15,183,588.16 - -$41,229.65 

W. & J. Investments Limited (in liquidation) $9,712,118.93 - - $9,712,118.93 

Bell Publishing Group Pty Ltd (in liquidation) $3,945,505.00 - - $3,945,505.00 

Belcap Enterprises Pty Ltd (in liquidation) $630,689.16 - - $630,689.16 

Western International Travel Pty Ltd $91,612.26 - - $91,612.26 

Subtotal ordinary creditors $2,202,525,797.83 $639,071,855.29 $98,672,955.31 $1,464,780,987.23 

     

5 Amount claimed means, in respect of Ordinary and Subordinated creditors, claims the subject of proofs of debt and, in respect of Deregistered Bell group creditors, an estimate of 
the amount owed by BGF as at 3 March 1993. 
6 In respect of Deregistered Bell group creditors, the Amount to be adjudicated is subject to the reinstatement and lodgement of a proof of debt against BGF. 
7 Proof of debt currently under review. 
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  Amount claimed5 
Amount admitted 

to proof 
Amount rejected 

Amount to be 
adjudicated6 

     

Deregistered Bell Group creditors     

Wigmores Finance Pty. Ltd. $24,230,069.00 - - $24,230,069.00 

Overells' Limited $3,635,061.00 - - $3,635,061.00 

Davsell Pty Ltd $3,199,247.00 - - $3,199,247.00 

Godine Enterprises Pty Ltd $2,964,981.00 - - $2,964,981.00 

Armstrong Ledlie & Stillman Pty. Ltd. $1,920,531.00 - - $1,920,531.00 

Harlesden Pty. Ltd. $1,632,686.00 - - $1,632,686.00 

Wanstead Finance Pty Ltd $1,530,145.00 - - $1,530,145.00 

Savidge & Killer Pty. Ltd. $1,495,551.00 - - $1,495,551.00 

W & J Financial Services Pty. Limited $342,699.00 - - $342,699.00 

Group Color (W.A.) Pty. Limited $131,081.00 - - $131,081.00 

Belcap Portfolio Pty Ltd $20,558.00 - - $20,558.00 

Subtotal deregistered corporate creditors $41,102,609.00 - - $41,102,609.00 

     

Subordinated Creditors     

The Law Debenture Trust Corporation plc $96,145,833.33 $96,145,833.33 - - 

Subtotal subordinated creditors $96,145,833.33 $96,145,833.33 - - 

     

Total creditors $2,339,774,240.16 $735,217,688.62 $98,672,955.31 $1,505,883,596.23 
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Table 3: Creditors of other WA Bell Companies being wound up 

 Claims 
not rejected 

  

Bell Publishing Group Pty Ltd (in liquidation)8  

Western Mail Pty Ltd $635,281 

West Australian Newspapers Limited $225,486 

Albany Advertiser Pty Ltd $2 

Bell Group Press Pty Ltd (now Colourpress Pty Ltd) $2 

Total creditors $860,771 

  

  

Ambassador Nominees Pty. Ltd. (in liquidation)  

ANZ Nominees Limited $1,170 

Total creditors $1,170 

  

  

Belcap Enterprises Pty Ltd (in liquidation)  

Nil known creditors n/a 

Total creditors n/a 

  

  

Bell Bros. Pty Ltd (in liquidation)  

Deputy Commissioner of Taxation $43,906,281 

Total creditors $43,906,281 

  

  

Bell Equity Management Limited (in liquidation)8  

Bell Group Finance Pty. Ltd. (in liquidation) $12,164,854 

Total creditors $12,164,854 

  

  

Dolfinne Pty Ltd (in liquidation)  

The Bell Group Ltd. (in liquidation) $239,787,698 

Maradolf Limited (in liquidation) $5,991,279 

Total creditors $245,778,977 

  

  

Harlesden Finance Pty Ltd (in liquidation)8  

Bell Group Finance Pty. Ltd. (in liquidation) $175,657,668 

Total creditors $175,657,668 

  

  

8 Claims to be adjudicated 
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 Claims 
not rejected 

  

Industrial Securities Pty Ltd (in liquidation)8  

Bell Group Finance Pty. Ltd. (in liquidation) $308,560,107 

Deputy Commissioner of Taxation $24,533,337 

Wanstead Pty. Ltd. (in liquidation) $3,226,641 

Total creditors $336,320,086 

  

  

Wanstead Pty Ltd (in liquidation)8  

Deputy Commissioner of Taxation $13,498,963 

Total creditors $13,498,963 

  

  

Wigmores Tractors Pty Ltd (in liquidation)8  

Deputy Commissioner of Taxation $7,243,329 

Western Transport Pty. Ltd. (in liquidation) $1,094,000 

Budget Card Services Pty Ltd $7,752 

Total creditors $8,354,081 

  

  

Dolfinne Securities Pty Ltd (in liquidation)8  

Western Transport Pty. Ltd. (in liquidation) $9,434,355 

Total creditors $9,434,355 

  

  

Neoma Investments Pty Ltd (in liquidation)  

Harlesden Finance Pty Ltd (in liquidation) $24,014,590 

Total creditors $24,014,590 

  

  

TBGL Enterprises Ltd (in liquidation)  

Albany Broadcasters Limited (in liquidation) $218,659,269 

Total creditors $218,659,269 

  

  

Wanstead Securities Pty Ltd (in liquidation)8  

Western Transport Pty. Ltd. (in liquidation) $32,425,908 

Total creditors $32,425,908 
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 Claims 
not rejected 

  

WAON Investments Pty. Ltd. (in liquidation)  

Great Western Transport Pty. Ltd. (in liquidation) $34,354,220 

Deputy Commissioner of Taxation $27,291,790 

Total creditors $61,646,010 

  

  

Bell Bros. Holdings Ltd (in liquidation)  

Bell Group Finance Pty. Ltd. (in liquidation) $175,116,109 

Deputy Commissioner of Taxation $5,870,299 

Total creditors $180,987,408 

  

  

Albany Broadcasters Limited (in liquidation)8  

Deputy Commissioner of Taxation $27,100,843 

Bell Group Finance Pty. Ltd. (in liquidation) $136,616,820 

Total creditors $163,717,663 
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Part I: Nature of the Application 

 This is an application by the plaintiff, Antony Leslie John Woodings, in his capacity as 1.
liquidator of TBGL and BGF, for orders pursuant to s 564 of the Corporations Law (as 
applied by s 1408(1) of the Corporations Act 2001 (Cth)) in the windings up of each of 
TBGL and BGF. 

 Two distinct types of s 564 order are sought in each winding up: 2.

 First, a “repayment of advances” order, i.e. an order providing for the repayment to (1)
certain assisting creditors of the amounts advanced by them to the TBGL 
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Liquidator and the BGF Liquidator under the TBGL AFI and the BGF AFI 
respectively. 

 Second, an “advantage order”, i.e. an order providing for the distribution of property (2)
and expenses recovered in the TBGL winding up and the BGF winding up with a 
view to giving assisting creditors an advantage over others in consideration of the 
risk assumed by the assisting creditors. 

 In this SFIC, unless otherwise stated: 3.

 capitalised words or expressions have the meaning set out in the glossary at (1)
Annexure A; 

 amounts shown in tables have been rounded to the nearest unit of currency (any (2)
discrepancies between totals and sums of amounts in tables are due to rounding). 

Part II: Facts 

II.A The Bell Group and its Collapse 

 In the mid-1980s TBGL was a listed public company controlled by interests associated with 4.
the late Mr Robert Holmes à Court. TBGL was the holding company of a large corporate 
group, the Bell Group, whose business activities included publishing and investment. 

 TBGL’s wholly owned subsidiaries included: 5.

 BGF – which acted as the treasury entity for the Bell Group; (1)

 BGNV – a company incorporated in the Netherlands Antilles for the purpose of (2)
issuing bonds in the Eurobond market and on-lending the proceeds to companies 
in the Bell Group; and 

 BGUK – a company incorporated in the United Kingdom. (3)

 In addition to its wholly owned subsidiaries TBGL owned about 39% of the shares in BRL 6.
(another listed public company). 

 In the mid-1980s TBGL and BGF had unsecured loan facilities with the Australian Banks. 7.

 In 1986 BGUK established an unsecured loan facility with the Lloyds Syndicate Banks. 8.

 Following the 1987 stock market crash the Bell Group became associated with Bond Corp. 9.
By August 1988 Bond Corp held approximately 75% of TBGL’s ordinary shares. By the end 
of 1988 the board of TBGL consisted entirely of persons associated with Bond Corp. 

 During 1988 and 1989 there was public speculation about the financial health of Bond Corp 10.
and, through it, the Bell Group. 

 By the middle of 1989 it become apparent that TBGL and BGF could not repay their loans 11.
to the Australian Banks. Negotiations occurred to restructure those facilities. The essential 
part of those negotiations was the provision of securities over the main assets of the Bell 
Group, namely, its publishing assets and its BRL shareholding. Because of negative 
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pledges given to the Lloyds Syndicate Banks it was necessary to include those banks in 
the negotiations. 

 As at 26 January 1990 the total outstanding to the Banks was approximately $262.5 million 12.
comprising: 

 about $131.5 million that TBGL and BGF between them owed to the Australian (1)
Banks (which was payable on demand); and 

 about £60 million (then equivalent to about $131 million) owed by BGUK to the (2)
Lloyds Syndicate Banks (which was due for repayment on 19 May 1991). 

 On 26 January 1990 various companies in the Bell Group (including TBGL and BGF) and 13.
the Banks executed refinancing and security documents to restructure the two sets of 
banking facilities. Further security documents were executed later. Among other things the 
Banks took security over substantially all the assets of the Bell Group Companies to 
support the existing borrowings with the Australian Banks and the Lloyds Syndicate Banks. 
Collectively these are referred to as the “1990 Transactions”. 

 On 18 April 1991 TBGL applied to the Supreme Court of Western Australia for the 14.
appointment of a provisional liquidator. Mr Totterdell was appointed as provisional 
liquidator of TBGL on the same day. 

 Following the appointment of the provisional liquidator to TBGL the Banks realised on their 15.
securities. Among other things the Banks appointed receivers and managers to the assets 
of BGF and BPG and administrative receivers to the assets of BGUK. As a result of the 
realisation of their securities the Banks recovered about $283 million from the sale of the 
publishing assets, the sale of the BRL shares and the collection of debts. 

 On 24 July 1991 the Supreme Court of Western Australia ordered that TBGL be wound up. 16.

 On 3 March 1993 the Supreme Court of Western Australia ordered that BGF be wound up. 17.

 On 13 December 1995 the High Court of Justice in the United Kingdom ordered that BGUK 18.
be wound up. 

 On 3 January 1995 a liquidator was appointed to BGNV in the Netherlands Antilles. That 19.
liquidation was converted to a bankruptcy when, on 23 January 1997, the Court of First 
Instance of the Netherlands Antilles, Curacao, found that BGNV was bankrupt and 
appointed 3 curatoren as trustees-in-bankruptcy to BGNV. On 19 July 1996 the Supreme 
Court of Western Australia ordered that the BGNV Liquidator be appointed as Australian 
liquidator of BGNV to assist the external administration in the Netherland Antilles. On 
26 March 1997 the Supreme Court of Western Australia ordered that BGNV be wound up 
as an insolvent Part 5.7 body pursuant to the Corporations Law and appointed the BGNV 
Liquidator as ancillary liquidator of BGNV in Australia. 

 After 18 April 1991 other Bell Group Companies were wound up by order of the Supreme 20.
Court of Western Australia. One Bell Group Company, Western Interstate, had a 
provisional liquidator appointed to it on 17 January 1996, but is yet to be the subject of a 
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winding up order. Annexure C sets out the dates on and the actions in which the Bell 
Group Companies were wound up and identifies the persons appointed as liquidator from 
time to time. 

II.B Parties and their debts / claims against TBGL and BGF 

(1) The Plaintiff 

 The plaintiff is the liquidator of TBGL and BGF. The plaintiff is also the liquidator (or, in the 21.
case of Western Interstate, the provisional liquidator) of the other Bell Group Companies 
listed in Annexure C. 

 Mr Totterdell was formerly a liquidator of TBGL and some of the other Bell Group 22.
Companies as identified in Annexure C. Initially Mr Totterdell was appointed as sole 
liquidator of those companies. However: 

 pursuant to orders of the Supreme Court of Western Australia made 3 March 2000 (1)
Mr Woodings was appointed a joint liquidator of those companies, together with 
Mr Totterdell, and it was directed that Mr Woodings conduct and prosecute the Bell 
Proceedings on behalf of the companies to the exclusion of Mr Totterdell; 

 on 21 August 2014 Mr Totterdell resigned as a liquidator of those companies and, (2)
pursuant to orders of the Supreme Court of Western Australia made 21 August 
2014 in action COR 122 of 2014, Mr Woodings was appointed as sole liquidator of 
those companies. 

 By the orders of the Supreme Court of Western Australia made 21 August 2014 in action 23.
COR 122 of 2014 the Court granted approval for the plaintiff to execute a deed poll by 
which he covenanted to assume, be bound by, observe and perform the executory 
obligations pursuant to various agreements to which Mr Totterdell was a party in his 
capacity as liquidator of one or more of the Bell Group Companies. The plaintiff executed 
that deed poll on 29 August 2014. The agreements which are the subject of the deed poll 
include the TBGL AFI, the Liquidators’ Indemnity Agreement, the WISAA and the LDTC 
Deed of Indemnity. 

(2) BGNV 

 The 2nd defendant, BGNV, is an ordinary unsecured creditor of TBGL and BGF with 24.
admitted proofs of debt in the amounts of: 

 TBGL - $69,334,059; and (1)

 BGF - $394,809,067.88. (2)

 BGNV’s debts due by TBGL and BGF arise out of on-loans by BGNV to TBGL and BGF 25.
following BGNV raising funds on the Eurobond market through 3 separate bond issues, i.e. 
the “BGNV Overseas Bonds”. 
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Particulars 

The BGNV Overseas Bonds were as follows: 

 a $75 million bond issue pursuant to the BGNV First Trust Deed in about (1)
December 1985 (this resulted in an on-loan to TBGL); 

 a $175 million bond issue pursuant to the BGNV Second Trust Deed in about May (2)
1987 (this resulted in an on-loan to BGF); and 

 a £75 million bond issue pursuant to the BGNV Third Trust Deed in about July (3)
1987 (this resulted in an on-loan to BGF). 

 The debts owed by TBGL and BGF to BGNV potentially carry a right to claim PLI. 26.

Particulars 

There is a contractual right to interest. The BGNV on-loans to TBGL and BGF were on the 
same terms as the BGNV Overseas Bonds as issued (a finding made by Drummond AJA 
in Westpac Banking Corporation v The Bell Group Ltd (in liq) [No 3] [2012] WASCA 157; 
(2012) 44 WAR 1 [1696] (see also Lee AJA at [327] and Carr AJA at [3384]).) It follows that 
BGNV has an entitlement to interest being: 

 11% p.a. simple interest payable in arrears as to the first BGNV bond issue (the (1)
$75 million bond issue) as on-lent to TBGL (refer to cl. 3(A) of the BGNV First Trust 
Deed); 

 10% p.a. simple interest payable in arrears as to the second BGNV bond issue (the (2)
$175 million bond issue) as on-lent to BGF (refer to cl. 3(A) of the BGNV Second 
Trust Deed); and 

 5% p.a. simple interest payable in arrears as to the third BGNV bond issue (the (3)
£75 million bond issue) as on-lent to BGF (refer to cl. 3(A) of the BGNV Third Trust 
Deed). 

 BGNV was an assisting creditor pursuant to the TBGL AFI and the BGF AFI. However, 27.
since 31 March 1999 BGNV has been a “Terminating Creditor” as defined in and for the 
purposes of the TBGL AFI and the BGF AFI. 

(3) The Commonwealth 

 The 4th defendant, the Commonwealth, is an ordinary unsecured creditor of TBGL and 28.
BGF with admitted proofs of debt in the amounts of: 

 TBGL - $936,980.90; and (1)

 BGF - $15,183,588.16 (but this is to be reduced to $15,142,358.51 as: (a) the (2)
plaintiff as liquidator of BGF has been considering whether the proof of debt was 
wrongly admitted; and (b) the plaintiff as liquidator of BGF’s present intention is to 
amend the decision to admit the proof of debt by reducing the amount of the 
admitted debt to $15,142,358.51). 
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 The Commonwealth’s debts due by TBGL and BGF are tax-related liabilities. 29.

 The Commonwealth is also an ordinary unsecured creditor in relation to tax-related 30.
liabilities in a number of other Bell Group Companies as particularised below. 

Particulars 

(1) Albany Broadcasters Ltd (in 
liq) 

A proof of debt in the amount of 
$27,100,843.03824.73. 

(2) Bell Bros Holdings Ltd (in liq) An admitted proof of debt in the amount of 
$5,850,208.27 and an amended proof of debt in 
the amount of $5,870,299.38. The additional 
amount of $20,091.11 claimed in the amended 
proof of debt has not yet been adjudicated. 

(3) Bell Bros An admitted proof of debt in the amount of 
$43,906,281.10. 

(4) Bell Property Management 
Pty Ltd 

This company is currently deregistered. In a 
schedule provided by the ATO to the plaintiff in 
September 2013By a proof of debt purportedly 
lodged by the ATO in TBGL's winding up in May 
2015 the Commonwealth claims that this 
company has a tax-related liability of 
$268,723$305,674.33. However, the plaintiff 
considers that it is unlikely that this company will 
participate in any distribution of funds through 
the Bell Group. 

(5) Harlesden Pty Ltd This company is currently deregistered. In a 
schedule provided by the ATO to the plaintiff in 
September 2013By a proof of debt purportedly 
lodged by the ATO in the winding up of "TBGL 
and subsidiary companies" in May 2015 the 
Commonwealth claims that this company has a 
tax-related liability of 
$1,496,379.45$1,474,277.64. If the company is 
reinstated the debt will increase due to the 
accrual of GIC until the making of any winding-
up order. 

(6) Industrial Securities Pty Ltd 
(in liq) 

A proof of debt in the amount of $18,640,112.40 
$24,533,337.45. 

(7) Maradolf Limited (in liq) A proof of debt in the amount of $26,729.91. 
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(78) Maranoa Transport Pty ltd (in 
liq) 

An admitted proof of debt in the amount of 
$2,124,020.98. 

(89) WAON Investments Pty Ltd 
(in liq) 

An admitted proof of debt in the amount of 
$27,291,790.49. 

(910) Wanstead An admitted proof of debt in the amount of 
$13,498,963.44. 

(1011) Wigmores An admitted proof of debt in the amount of 
$7,098,224.05 and an amended proof of debt in 
the amount of $7,243,328.58. The additional 
amount of $145,104.53 claimed in the amended 
proof of debt has not yet been adjudicated. 

 
 The debts owed by TBGL and BGF to the Commonwealth potentially carry a right to claim 31.

PLI. 

Particulars 

There is a statutory right to interest. The relevant entitlement is as follows: 

 14 December 1984 to 30 September 1992 – “additional tax” by way of penalty at a (1)
rate of 20% simple interest under s 207 of the Income Tax Assessment Act 1936 
(Cth); 

 1 October 1992 to 30 June 1999 – “additional tax” by way of penalty at a rate of (2)
16% simple interest under s 207 of the Income Tax Assessment Act 1936 (Cth); 

 1 July 1999 to 30 June 2000 – GIC (a simple interest entitlement calculated by (3)
reference to the relevant 13-week Treasury Note rate plus 8% under s 204(3) of 
the Income Tax Assessment Act 1936 (Cth)); 

 30 June 2000 to 30 June 2001 – GIC (a compounding interest entitlement (4)
calculated at the rate of 13.68% under s 204(3) of the Income Tax Assessment Act 
1936 (Cth)); 

 1 July 2001 to 30 June 2010 – GIC (a compounding interest entitlement calculated (5)
by reference to a base interest rate plus 7% under s 204(3) of the Income Tax 
Assessment Act 1936 (Cth)); 

 1 July 2010 and continuing – GIC under s 5-15 of the Income Tax Assessment Act (6)
1997 (Cth). 

 The Commonwealth is an assisting creditor pursuant to the TBGL AFI and the BGF AFI. 32.

(4) ICWA 

 The 3rd defendant, ICWA, is an ordinary unsecured creditor of TBGL with an admitted 33.
proof of debt in the amount of $3,085,370.95. In May 2015 ICWA lodged an amended proof 
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of debt in TBGL’s winding up in the amount of $3,239,884.75. That amended proof of debt 
has not yet been adjudicated. 

 ICWA’s debt due by TBGL in the amount of $3,085,370.95 and the debt the subject of the 34.
amended proof of debt in the amount of $3,239,884.75 as referred to in paragraph 33 
above arises out of a lease dated 26 November 1987 of premises being 7 floors of the 
Forrest Centre at 221 St Georges Tce, Perth. 

Particulars 

TBGL was the tenant under the lease; ICWA was the landlord. The lease was determined 
after the provisional liquidator was appointed to TBGL.  

The admitted proof of debt comprises: 

 arrears of rent and outgoings to 31 May 1991 - $259,200.00; (1)

 liquidated damages in accordance with cl. 10.13 of the lease (comprising rent that (2)
would otherwise have accrued, discounted at 10% p.a., plus agent commission on 
re-letting, less net income on reletting) - $2,820,204.87; 

 make good amounts - $5,150; (3)

 legal fees and disbursements - $816.08. (4)

The amended proof of debt comprises: 

(1) arrears of rent and outgoings to 31 May 1991 - $259,200.00; 

(2) liquidated damages in accordance with cl. 10.13 of the lease (comprising rent that 
would otherwise have accrued, discounted at 10% p.a., plus agent commission on 
re-letting, less net income on reletting) - $2,820,202.87; 

(3) make good amounts - $5,150; 

(4) interest - $155,331.88. 

 In addition to its admitted proof of debt in TBGL’s winding up (as referred to in paras 33 35.
and 34 above) ICWA holds a beneficial interest in the proceeds of a proof of debt lodged 
by JNTH and admitted in the winding up of TBGL, assigned to ICWA by JNTH. 

Particulars 

 As at the date of this SFIC JNTH has an admitted proof of debt in the winding up of (1)
TBGL in the amount of $291,147,583. In May 2015 JNTH lodged an additional 
proof of debt in TBGL’s winding up in the amount of $10,082,684. That additional 
proof of debt has not yet been adjudicated. 

 The plaintiff is unable to give further particulars of the terms of the assignment as (2)
between ICWA and JNTH. 
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 The plaintiff as liquidator of TBGL has been considering whether JNTH’s proof of debt in 36.
the winding up of TBGL was wrongly admitted. As at the date of this SFIC the proof of debt 
is still under review. 

 ICWA is the holder of convertible subordinated bonds issued by TBGL and BGF in the 37.
amounts of: 

 TBGL – $75,000,000 11% convertible subordinated bonds (these are bonds issued (1)
pursuant to the TBGL Bonds Trust Deed, i.e. the “TBGL Domestic Bonds”, under 
which LDTC is the trustee, as referred to in paras 46 and 47 below). As at the date 
a provisional liquidator was appointed to TBGL the amount claimable in relation to 
these bonds totalled $86,183,333.33. In May 2015 LDTC lodged an amended proof 
of debt in TBGL’s winding up with respect to the TBGL Domestic Bonds in the 
amount of $88,406,250.00. That amended proof of debt has not yet been 
adjudicated; and 

 BGF – $75,000,000 10% convertible subordinated bonds (these are bonds issued (2)
pursuant to the BGF Bonds Trust Deed, i.e. the “BGF Domestic Bonds”, under 
which LDTC is the trustee, as referred to in paras 49 and 50 below). BGF’s 
obligations in relation to these bonds are guaranteed by TBGL. As at the date: 

 a provisional liquidator was appointed to TBGL, i.e. 18 April 1991, the (a)
amount claimable in relation to these bonds totalled $82,104,167 (in 
May 2015 LDTC lodged an amended proof of debt in TBGL’s winding up 
with respect to TBGL's guarantee of the BGF Domestic Bonds in the 
amount of $84,125,000.00, which amended proof of debt has not yet been 
adjudicated); and 

 it was ordered that BGF be wound up, i.e. 3 March 1993, the amount (b)
claimable in relation to these bonds totalled $96,145,833.33. 

 In the premises pleaded in para 37 above ICWA is: 38.

 a subordinated creditor of TBGL with admitted claims in the amount of (1)
$168,287,500.33 ($82,104,167 in relation to the BGF Domestic Bonds and 
$86,183,333.33 in relation to the tbgl TBGL Domestic Bonds); and 

 a subordinated creditor of BGF in the amount of $96,145,833.33 in relation to the (2)
BGF Domestic Bonds. 

 The debts owed by TBGL and BGF to ICWA potentially carry a right to claim PLI. 39.

Particulars 

There is a contractual right to interest as follows: 

 As to the admitted proof of debt in the amount of $3,085,370.95 against TBGL (1)
(refer to paras 33 and 34 above): 
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 Clause 6.8 of the lease provides that if any sum of money is owing by (a)
TBGL to ICWA and unpaid in breach of the lease then TBGL must pay 
interest thereon, calculated and compounding monthly, at the rate being 
fixed by ICWA’s bankers from time to time for accounts with an overdraft 
limit of less than $100,000 plus 4%. 

 On its proper construction cl. 6.8 of the lease has the effect that part of the (b)
$3,085,370.95 potentially carries a right to claim PLI, namely, the arrears of 
rent and outgoings ($259,200.00), the make good amount ($5,150) and the 
legal fees and disbursements ($816.08) (the claim for legal fees and 
disbursements is not included in the amended proof of debt). 

 As to the subordinated debt in the amount of $168,287,500.33 against TBGL (refer (2)
to para 38(1) above) there is an entitlement to interest being: 

 11% p.a. simple interest payable in arrears as to the $86,183,333.33 in (a)
relation to the TBGL Domestic Bonds (refer to cl. 3(A) of the TBGL Bonds 
Trust Deed); 

 10% p.a. simple interest payable in arrears as to the $82,104,167 (b)
guarantee obligation in relation to the BGF Domestic Bonds (refer to 
cl. 3(A) of the BGF Bonds Trust Deed). 

 As to the subordinated debt in the amount of $96,145,833.33 against BGF (refer to (3)
para 38(2) above) there is an entitlement to interest being 10% p.a. simple interest 
payable in arrears (refer to cl. 3(A) of the BGF Bonds Trust Deed). 

 ICWA is an assisting creditor pursuant to the TBGL AFI. 40.

 ICWA is a party to the BGF AFI. However, there is a dispute as to whether ICWA is an 41.
assisting creditor pursuant to the BGF AFI. 

(5) LDTC and the terms of the Bonds 

 LDTC, who is not a party to but has leave to be heard in this action, has an interest in the 42.
winding-up of TBGL in the following capacities: 

 as an ordinary unsecured creditor of TBGL in its own right (refer to paras 44 and (1)
45 below). 

 as trustee under the TBGL Trust Deed (refer to paras 46 to 48 below); (2)

 as trustee under the BGF Trust Deed (refer to paras 49 to 52 below); and (3)

 as trustee under the BGNV Trust Deeds (refer to paras 53 to 55 below). (4)

 LDTC has an interest in the winding-up of BGF as trustee under the BGF Trust Deed (refer 43.
to paras 49 to 52 below).  

 As an ordinary unsecured creditor of TBGL in its own right LDTC has a proof of debt 44.
against TBGL in the amount of $596,444.18$647,446.98, which is yet to be adjudicated. 
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 The debt due by TBGL to LDTC in its own right is LDTC’s remuneration and costs and 45.
expenses as trustee under the TBGL Trust Deed, the BGF Trust Deed (TBGL guarantees 
BGF’s obligations under the BGF Trust Deed) and the BGNV Trust Deeds (TBGL 
guarantees BGNV’s obligations under the BGNV Trust Deeds). 

 TBGL has issued $75,000,000 in 11% convertible subordinated bonds, i.e. the TBGL 46.
Domestic Bonds, pursuant to the TBGL Bonds Trust Deed. ICWA holds the TBGL 
Domestic Bonds (refer to para 37(1) above). LDTC is the trustee under the TBGL Bonds 
Trust Deed. 

 The TBGL Bonds Trust Deed provides that: 47.

 The TBGL Domestic Bonds are convertible subordinated bonds (recital (1)). (1)

 The TBGL Domestic Bonds constitute direct, unconditional, unsecured and (2)
subordinated obligations of TBGL (cl. 2(B); see also cl. 1(A) of the conditions of the 
bonds – the conditions attaching to the bonds are binding on TBGL and the 
bondholders pursuant to cl. 7 of the TBGL Bonds Trust Deed). 

 In the event of the winding-up of TBGL the claims of the holders of the TBGL (3)
Domestic Bonds against TBGL in respect of the bonds are postponed to the claims 
of all non-subordinated creditors of TBGL as admitted in the winding up (those 
priority claims of the non-subordinated creditors exclude any interest accruing after 
the commencement of the winding up) (cl. 5(2)). 

 Any amounts paid to LDTC in the winding up of TBGL (which on its proper (4)
construction means any amounts paid in respect of the TBGL Domestic Bonds) are 
to be held by LDTC on trust to be applied in the following order: 

 first, to pay LDTC’s remuneration and costs and expenses as trustee under (a)
the TBGL Trust Deed; 

 second, for distribution in satisfaction of the claims of the non-subordinated (b)
creditors of TBGL as referred to in para 47(3) above to the extent those 
claims have not been satisfied out of the other resources of TBGL (but only 
to the extent of the “Appropriate Amount” as defined in cl. 5(1)(vi) of the 
TBGL Bonds Trust Deed); and 

 third, in payment rateably of the principal and interest due on the TBGL (c)
Domestic Bonds, 

(cl. 5(2)). 

 LDTC, as trustee, will take action on behalf of the holders of the TBGL Domestic (5)
Bonds (cl. 5.4 and 9). 

 The holders of the TBGL Domestic Bonds are not entitled to proceed directly (6)
against TBGL or to prove in the winding up of TBGL unless LDTC fails to do so 
(cl. 5.4 and  9(C)). 
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 Where a holder of the TBGL Domestic Bonds does so prove, the money so (7)
recovered is to be held by the bondholder on trust for LDTC who is to hold the 
same on the trusts referred to in para 47(4) above (cl. 9(C)). 

 The trust in favour of the non-subordinated creditors of TBGL may be performed by (8)
LDTC by repaying to TBGL’s liquidator the amount to be so distributed on terms 
that the liquidator must distribute and pay the same accordingly (cl. 5(2)). 

 As trustee under the TBGL Trust Deed LDTC has an admitted proof of debt against TBGL 48.
in the amount of $86,183,333.33 (being the amount claimable in relation to the TBGL 
Domestic Bonds as at the date a provisional liquidator was appointed to TBGL). In 
May 2015 LDTC lodged an amended proof of debt in TBGL’s winding up as trustee under 
the TBGL Trust Deed in the amount of $88,406,250.00. That amended proof of debt has 
not yet been adjudicated. 

 BGF has issued $75,000,000 in 10% convertible subordinated bonds, i.e. the BGF 49.
Domestic Bonds, pursuant to the BGF Bonds Trust Deed. ICWA holds the BGF Domestic 
Bonds (refer to para 37(2) above). LDTC is the trustee under the BGF Bonds Trust Deed. 

 The BGF Bonds Trust Deed contains terms that are materially the same as those of the 50.
TBGL Bonds Trust Deed as pleaded in para 47 above with the following changes: 

 BGF is substituted for TBGL; and the BGF Domestic Bonds are substituted for the (1)
TBGL Domestic Bonds; 

 the interest rate is 10% rather than 11%; (2)

 TBGL guarantees BGF’s obligations under the BGF Bonds Trust Deed with that (3)
guarantee constituting a direct, unconditional, unsecured and subordinated 
obligation of TBGL (cl. 4); 

 the subordination of TBGL’s guarantee obligation is effected by a turnover trust (4)
with materially the same terms as those in paras 47(3) and (4) above (but in 
relation to the BGF Domestic Bonds (cl. 5(B)).) 

 As trustee under the BGF Trust Deed LDTC has an admitted proof of debt against TBGL in 51.
the amount of $82,104,167 (being the amount claimable in relation to the BGF Domestic 
Bonds as at the date a provisional liquidator was appointed to TBGL). In May 2015 LDTC 
lodged an amended proof of debt in TBGL’s winding up as trustee under the BGF Trust 
Deed with respect to TBGL's guarantee of the BGF Domestic Bonds in the amount of 
$84,125,000.00. That amended proof of debt has not yet been adjudicated. 

 As trustee under the BGF Trust Deed LDTC has an admitted proof of debt against BGF in 52.
the amount of $96,145,833.33 (being the amount claimable in relation to the BGF Domestic 
Bonds). 

 BGNV has issued the amounts particularised below in convertible subordinated bonds, i.e. 53.
the BGNV Overseas Bonds, pursuant to the BGNV Bonds Trust Deed. LDTC is the trustee 
under the BGNV Bonds Trust Deeds. 
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Particulars 

 $75,000,000 in 11% convertible subordinated bonds pursuant to the BGNV First (1)
Trust Deed. 

 $175,000,000 in 10% convertible subordinated bonds pursuant to the BGNV (2)
Second Trust Deed. 

 £75 million in 5% convertible subordinated bonds pursuant to the BGNV Third (3)
Trust Deed. 

 Each of the BGNV Bonds Trust Deeds contain terms that are materially the same as those 54.
of the TBGL Bonds Trust Deed as pleaded in para 47 above with the following changes: 

 BGNV is substituted for TBGL; and the relevant BGNV Overseas Bonds are (1)
substituted for the TBGL Domestic Bonds; 

 the interest rate is as particularised in para 53 above rather than 11%; (2)

 TBGL guarantees BGNV obligations under each of the BGNV Bonds Trust Deeds (3)
with that guarantee constituting a direct, unconditional, unsecured and 
subordinated obligation of TBGL (cl. 5 or 4); 

 the subordination of TBGL’s guarantee obligation is effected by a turnover trust (4)
with materially the same terms as those in paras 47(3) and (4) above (but in 
relation to the BGNV Overseas Bonds (cl. 5(B) or 6(B)).  

 As trustee under the BGNV Trust Deeds LDTC has submitted proofs of debt against TBGL 55.
in the amount of $430,147,677.85$438,945,933.14 (being amounts claimed in relation to 
the BGNV Overseas Bonds). Those proofs of debt are yet to be adjudicated.   

 The debts the subject of LDTC’s admitted proofs of debt in the windings up of TBGL and 56.
BGF potentially carry a right to claim PLI. 

Particulars 

There is a contractual right to interest as follows: 

 As to the debt in the amount of $168,287,500.33 against TBGL (refer to paras 48 (1)
and 51 above) there is an entitlement to interest being: 

 11% p.a. simple interest payable in arrears as to the $86,183,333.33 in (a)
relation to the TBGL Domestic Bonds (refer to cl. 3(A) of the TBGL Bonds 
Trust Deed); 

 10% p.a. simple interest payable in arrears as to the $82,104,167 (b)
guarantee obligation in relation to the BGF Domestic Bonds (refer to 
cl. 3(A) of the BGF Bonds Trust Deed). 
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 As to the debt in the amount of $96,145,833.33 against BGF (refer to para 52 (2)
above) there is an entitlement to interest being 10% p.a. simple interest payable in 
arrears (refer to cl. 3(A) of the BGF Bonds Trust Deed). 

 LDTC is an assisting creditor pursuant to the TBGL AFI and the BGF AFI. 57.

(6) WAG 

 The 1st defendant, WAG, is an ordinary unsecured creditor of BGF with an admitted proof 58.
of debt in the amount of $183,297,347.04. 

 WAG’s debt due by BGF arises out of WAG taking assignments under two deeds of 59.
assignment from West Australian Newspapers Ltd and Albany Advertiser Pty Ltd of debts 
due to them by BGF in respect of intra-Bell Group loan accounts. 

Particulars 

The deeds of assignment are: 

 a deed dated 26 February 1992 between West Australian Newspapers Ltd, as (1)
assignor, and WAG, as assignee; and 

 a deed dated 26 February 1992 between Albany Advertiser Pty Ltd, as assignor, (2)
and WAG, as assignee. 

 Under the deeds of assignment with West Australian Newspapers Ltd and Albany 60.
Advertiser Pty Ltd WAG paid a consideration of $125 to obtain the assignment of the debts 
due by BGF as now forms the basis for WAG’s admitted proof of debt in the amount of 
$183,297,347.04. 

II.C Investigation of Claims against Banks 

(1) Lack of available funding in the TBGL and BGF windings up 

 When Mr Totterdell and Mr Woodings were first appointed as liquidators of TBGL and BGF 61.
respectively there were insufficient funds in either winding up to investigate the affairs of 
the companies or the affairs of the Bell Group more generally. 

 On his appointment as liquidator of BGF Mr Woodings received an indemnity from the ATO 62.
for the Commonwealth, limited to $3,000, to meet the initial costs and expenses of the 
winding up. The $3,000 was paid on 28 March 1994 and applied in meeting costs and 
expenses incurred before that date. 

(2) Preliminary investigation and ICWA initial indemnity 

 Soon after his appointment as liquidator of BGF Mr Woodings formed the view that there 63.
was a potential claim against the Banks arising out of the 1990 Transactions. 

 In late 1993 Mr Woodings as liquidator of BGF approached the ATO and ICWA seeking 64.
funding to enable him to investigate the circumstances surrounding the 1990 Transactions 
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to determine whether there was a viable claim against the Banks arising out of the 1990 
Transactions. 

 Initially the ATO declined to provide further funding to Mr Woodings as liquidator of BGF. 65.

 By a letter dated 28 January 1994 ICWA agreed to indemnify Mr Woodings as liquidator of 66.
BGF, in an amount limited to $70,000, to enable Mr Woodings to meet his costs and 
expenses in carrying out preliminary investigations into the circumstances surrounding the 
1990 Transactions and preparing an initial report on BGF making a claim against the 
Banks arising out of the 1990 Transactions. 

 Mr Woodings as liquidator of BGF investigated the circumstances surrounding the 1990 67.
Transactions and provided a number of reports to ICWA. 

Particulars 

 Mr Woodings’ provided written reports to ICWA dated 14 March 1994, 30 May (1)
1994 and 29 August 1994. 

 On 31 August 1994 Mr Woodings and his then solicitor, Konrad de Kerloy of (2)
Freehill, Hollingdale and Page, attended a meeting of the Board of Commissioners 
of ICWA to speak to his 29 August 1994 report and answer questions. 

 Mr Woodings as liquidator of BGF concluded from his preliminary investigations into the 68.
circumstances surrounding the 1990 Transactions that: 

 The circumstances in which BGF granted and the Banks took the securities (1)
concerned might render the securities void and the money realised by the Banks 
pursuant to the securities recoverable, i.e. there may be a viable claim against the 
Banks arising out of the 1990 Transactions. 

 It would be beneficial to conduct public examinations of relevant persons (for which (2)
further funding would be required). 

 A meeting of BGF’s creditors should be convened for the purpose, among other (3)
things, of obtaining commitments from BGF’s creditors for financial support to 
conduct public examinations and bring any claim against the Banks arising out of 
the 1990 Transactions. 

 The actual cost of Mr Woodings’ preliminary investigation exceeded $70,000. The total 69.
amount paid by ICWA to Mr Woodings as liquidator of BGF under the indemnity referred to 
in para 66 above was $94,850. 

(3) Creditors’ meeting in BGF 

 On 3 November 1994 Mr Woodings as liquidator of BGF convened a meeting of the 70.
creditors of BGF for the purpose, among other things, of considering whether to fund public 
examinations to investigate the circumstances surrounding the 1990 Transactions. The 
meeting was convened for 18 November 1994. 
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 The notice convening the 18 November 1994 meeting was accompanied by Mr Woodings’ 71.
report dated 3 November 1994. In that report Mr Woodings set out the results of his 
preliminary investigations into the circumstances surrounding the 1990 Transactions and: 

 recommended that the creditors of BGF provide funding to conduct public (1)
examinations of relevant persons (page 14); 

 informed creditors that, subject to the public examinations and creditor approval, it (2)
was Mr Woodings’ intention to commence legal action against the Banks (page 
15); 

 informed creditors, as was the fact, that there were no funds in BGF’s winding up (3)
to undertake any public examinations or legal action against the Banks; and sought 
funding from creditors for that purpose (page 15); 

 informed creditors of the effect of s 564 of the Corporations Law; and stated that if (4)
only certain creditors wished to provide funding, then Mr Woodings intended to 
make an application under s 564 to advantage those creditors (pages 15 and 16). 

 By a letter dated 16 November 1994 ICWA agreed to indemnify Mr Woodings as liquidator 72.
of BGF (either on its own or with other BGF creditors), in an amount limited to $250,000, to 
enable Mr Woodings to meet his costs in carrying out public examinations into the 
circumstances surrounding the 1990 Transactions. 

 A meeting of BGF’s creditors occurred on 18 November 1994. Among others the meeting 73.
was attended by: 

 Mr Woodings as liquidator of BGF; (1)

 Mark Dunn as proxy for the ATO; (2)

 Trevor Cain as observer for BGNV; (3)

 Bruce Meredith as observer for ICWA; (4)

 Ken McAullay as proxy for LDTC; (5)

 Wayne Bowen as proxy for WAG. (6)

 At the meeting of BGF’s creditors on 18 November 1994: 74.

 Mr Woodings tabled and spoke to: (1)

 his report dated 3 November 1994; (a)

 ICWA’s letter dated 16 November 1994 (informing creditors that ICWA was (b)
prepared to fund public examinations into the circumstances surrounding 
the 1990 Transactions); 

 a minute of proposed orders under s 564 as had been prepared by (c)
Mr Woodings’ solicitor. 
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 Mr Woodings informed creditors that: (2)

 if only certain creditors wished to provide funding, then Mr Woodings (a)
intended to make an application under s 564 to advantage those creditors; 

 if he had final agreements in place for the purpose of funding legal action (b)
against the Banks arising out of the 1990 Transactions, it was 
Mr Woodings’ intention not to provide further opportunity to other creditors 
to participate in the indemnification of Mr Woodings as liquidator of BGF: 
he would act without further recourse to the BGF creditors generally. 

 Mr Woodings canvassed the BGF creditors’ representatives as to their intentions (3)
as to funding BGF’s winding up to undertake public examinations and legal action 
against the Banks. ICWA’s position had already been stated in its letter dated 
16 November 1994. The other creditors’ respective positions were: 

 the ATO was interested in funding the first stage of the public (a)
examinations, i.e. obtaining production and then conducting a review of 
documents; 

 BGNV intended to fund any action; (b)

 WAG did not intend to participate in the funding. (c)

 Mr Woodings asked the creditors to inform him in writing within 14 days whether (4)
and to what extent they were prepared to provide an indemnity to fund BGF’s 
winding up to undertake public examinations and legal action against the Banks. 

 In the period that immediately followed the BGF creditors’ meeting on 18 November 1994 75.
BGNV, the Commonwealth, ICWA and LDTC were the only creditors of BGF that 
approached Mr Woodings as liquidator of BGF stating their willingness to provide an 
indemnity to fund BGF’s winding up to undertake public examinations and legal action 
against the Banks. 

(4) Creditors’ meeting in TBGL 

 On 20 January 1995 Mr Totterdell as liquidator of TBGL convened a meeting of the 76.
creditors of TBGL for the purpose, among other things, of agreeing to fund public 
examinations to investigate the circumstances surrounding the 1990 Transactions and 
legal action against the Banks, as well as to authorise entry into an agreement for 
indemnification with respect to that funding. The meeting was convened for 6 February 
1995. 
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 Before the 6 February 1995 meeting Mr Totterdell as liquidator of TBGL circulated a report 77.
dated 25 January 1995 to TBGL’s creditors. In that report Mr Totterdell referred to 
Mr Woodings’ report dated 3 November 1994 as to the results of Mr Woodings’ preliminary 
investigations into the circumstances surrounding the 1990 Transactions and 
Mr Totterdell’s solicitors’ view that the claim against the Banks may have merit and 
warranted further investigation (page 4). Mr Totterdell also reported, as was the fact, that: 

 it was proposed to undertake public examinations into the circumstances (1)
surrounding the 1990 Transactions and, subject to the examinations, further legal 
advice and approval of creditors, commence legal action against the Banks (pages 
4 and 5); 

 certain creditors, namely BGNV, the Commonwealth and LDTC, had agreed to (2)
indemnify Mr Totterdell as liquidator of TBGL to undertake the public examinations 
and legal action against the Banks on terms that included a requirement for an 
application to be made to the court pursuant to s 564 of the Corporations Law 
(page 5). 

 JNTH, by its liquidator, wrote to Mr Totterdell as liquidator of TBGL by letter dated 78.
2 February 1995. JNTH informed Mr Totterdell that: 

 JNTH claimed to be a creditor of TBGL in the amount of $291.1 million and sought (1)
to be admitted for voting purposes at the creditors’ meeting to be held on 
6 February 1995; 

 JNTH may wish to provide Mr Totterdell with an indemnity in relation to the (2)
proposed legal action against the Banks. 

 A meeting of TBGL’s creditors occurred on 6 February 1995. Among others the meeting 79.
was attended by: 

 Mr Totterdell as liquidator of TBGL; (1)

 Cheryl Morgan as proxy for the ATO; (2)

 Louis Reytenbagh as proxy for BGNV; (3)

 Paul Edgar as proxy for ICWA and LDTC; (4)

 John Hartigan as proxy for ACIL; (5)

 William Trenear as proxy for Bond Corporation Pty Ltd and JNTH; (6)

 Hugh McLernon as an observer. (7)

 At the meeting of TBGL’s creditors on 6 February 1995: 80.

 Mr Totterdell tabled and spoke to his report dated 25 January 1995. (1)

 Mr Totterdell informed creditors that certain creditors, namely BGNV, the (2)
Commonwealth and LDTC, had agreed to indemnify Mr Totterdell as liquidator of 
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TBGL to undertake public examinations into the circumstances surrounding the 
1990 Transactions and legal action against the Banks on terms that included a 
requirement for an application to be made to the court pursuant to s 564 of the 
Corporations Law. 

 Mr Totterdell stated the terms of s 564 of the Corporations Law and informed the (3)
creditors that: 

 in considering the s 564 application the court would require all of TBGL’s (a)
creditors to have been given the opportunity to participate in the funding 
arrangements; and 

 the primary purpose of the meeting of TBGL’s creditors was to give all (b)
creditors that opportunity. 

 Mr Totterdell noted the liquidator of JNTH had previously advised that JNTH may (4)
be prepared to provide funds for the investigation. 

 Mr Totterdell asked the creditors to inform him within 7 days of their intentions as to (5)
provision of an indemnity to fund TBGL’s winding up to undertake public 
examinations and legal action against the Banks. Mr Hartigan subsequently 
advised the meeting that ACIL may be willing to participate in the funding 
arrangements. 

 Mr Totterdell concluded by inviting any creditor who wished to discuss their (6)
participation in the indemnity arrangements to remain after closure of the meeting 
to discuss this with the representatives of BGNV, the Commonwealth and ICWA 
who were present at the meeting. 

 In the period that immediately followed the TBGL creditors’ meeting on 6 February 1995 81.
ICWA approached Mr Totterdell as liquidator of TBGL stating its willingness to provide an 
indemnity to fund TBGL’s winding up to undertake public examinations and legal action 
against the Banks. 

(5) JNTH does not participate in the Funding Arrangements 

 JNTH, by its liquidator, wrote to Mr Totterdell as liquidator of TBGL by letter dated 82.
24 February 1995. JNTH informed Mr Totterdell that: 

 JNTH had a genuine interest in providing Mr Totterdell with an indemnity; but (1)

 prior to providing any indemnity JNTH must be admitted to proof in TBGL’s winding (2)
up in the amount claimed (i.e. $291.1 million) or as subsequently agreed. 

 On 12 March 1996 JNTH’s proof of debt in TBGL’s winding up was admitted to proof in full 83.
in the amount of $291,147,573. 

 Between March and May 1996 JNTH, the TBGL Liquidator, the BGF Liquidator and the 84.
parties to the TBGL AFI and the BGF AFI engaged in discussions about the terms on 
which JNTH might provide an indemnity to fund TBGL’s winding up, alternatively, TBGL’s 
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and BGF’s winding up, to undertake the legal action against the Banks (which had then 
commenced). 

 However, on 3 April 1996 the Banks lodged an application for an extension of time to 85.
appeal the admission of JNTH's proof of debt in TBGL’s winding up. The extension was 
granted. On 27 September 1996 the Banks lodged an application under s 1321 of the 
Corporations Law appealing the TBGL Liquidator’s decision to admit JNTH's proof of debt 
in TBGL’s winding up. On 6 July 1999 that application was stayed pending the outcome of 
the Main Action. 

 In circumstances where JNTH’s proof of debt in TBGL’s winding up was challenged by the 86.
Banks there was never any concluded agreement as to the terms on which JNTH might 
provide an indemnity to fund TBGL’s winding up, alternatively, TBGL’s and BGF’s winding 
up, to undertake the legal action against the Banks. 

(6) ACIL does not participate in the Funding Arrangements 

 From September 1992 ACIL and the TBGL Liquidator engaged in discussions about the 87.
terms on which ACIL might provide an indemnity to fund TBGL’s winding up to undertake 
an investigation into the 1990 Transactions and potential legal action against the Banks. 
The arrangement depended in part on the admission of ACIL's proof of debt in TBGL's 
winding up. By letter dated 27 September 1993 ACIL informed the TBGL Liquidator that the 
Board of ACIL had decided to take no further action with respect to funding TBGL. 

 ACIL, by its solicitors, wrote to the solicitors for the TBGL Liquidator and the BGF 88.
Liquidator by letter dated 24 May 1995. ACIL informed the liquidators that: 

 ACIL was favourably disposed to providing indemnification to the liquidators; but (1)

 prior to providing any indemnity ACIL’s proofs of debt must be admitted in the (2)
TBGL winding up and the BGF winding up. 

 On 11 August 1995 ACIL’s and ACIL’s related body corporates’ proofs of debt in TBGL’s 89.
winding up were admitted to proof in part only. 

Particulars 

 ACIL’s proof of debt was admitted in the amount of $15,535,596.50. (1)

 Godine Developments Pty Ltd’s proof of debt was admitted in the amount of (2)
$22,558,833.96. 

 Bell Resources Developments Pty Ltd’s proof of debt was admitted in the amount (3)
of $7,689,421.75. 

 On 16 April 1996 ACIL’s and Bell Resources Developments Pty Ltd’s proofs of debt in 90.
BGF’s winding up were admitted to proof in part only. 
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Particulars 

 ACIL’s two proofs of debt were admitted in the amounts of $15,533,596 and (1)
$22,558,834. 

 Bell Resources Developments Pty Ltd’s proof of debt was admitted in the amount (2)
of $7,689,422. 

 The determinations to admit ACIL and ACIL’s related body corporates to proof in TBGL’s 91.
winding up and BGF’s winding up were challenged by various appeals pursuant to s 1321 
of the Corporations Law. In April 1998 the various applications were stayed pending the 
outcome of the Main Action. 

Particulars 

 On 25 August 1995 ACIL lodged an application appealing the BGF Liquidator’s (1)
decision to reject the ACIL proof of debt in part. 

 On 31 August 1995 the Banks lodged an application appealing the BGF (2)
Liquidator’s decision to admit the ACIL proof of debt in part. 

 On 30 April 1996 Godine Developments Pty Ltd lodged an application appealing (3)
the TBGL Liquidator’s decision to reject the Godine Developments Pty Ltd proof of 
debt in part. 

 On 27 September 1996 the Banks lodged applications appealing the BGF (4)
Liquidator’s decision and the TBGL Liquidator’s decision to admit the Godine 
Developments Pty Ltd proof of debt and the Bell Resources Developments Pty Ltd 
proof of debt in part. 

 On 16 October 1996 BGNV lodged applications appealing the BGF Liquidator’s (5)
decision and the TBGL Liquidator’s decision to admit the ACIL proof of debt, the 
Godine Developments Pty Ltd proof of debt and the Bell Resources Developments 
Pty Ltd proof of debt in part. 

 In circumstances where ACIL’s and its related body corporates’ proofs of debt in TBGL’s 92.
winding up and BGF’s winding up were challenged by the Banks and BGNV there was 
never any concluded agreement as to the terms on which ACIL might provide an indemnity 
to fund TBGL’s and BGF’s winding up to undertake the legal action against the Banks. 

II.D Funding Arrangements for Prosecution of Bell Proceedings and Associated Matters  

(1) TBGL AFI 

 On 6 April 1995 Mr Totterdell as liquidator of TBGL, BGNV, the Commonwealth, LDTC and 93.
ICWA entered into the TBGL Initial AFI. The plaintiff will refer to the TBGL Initial AFI at trial 
for its full terms, meaning and effect. 
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 By the TBGL Initial AFI: 94.

 BGNV, the Commonwealth, LDTC and ICWA agreed to indemnify the TBGL (1)
Liquidator against costs and expenses (including adverse costs) in relation to 
public examinations into the circumstances surrounding the 1990 Transactions and 
legal action against the Banks arising out of the 1990 Transactions (cl. 4, 5 and 
12). The indemnity was assumed in proportion to their respective admitted proofs 
of debt (cl. 3.1); 

 the obligation to indemnify was subject to a condition precedent, namely, the Court (2)
ordering under s 564 of the Corporations Law that the TBGL Liquidator apply such 
amounts as TBGL recovered as a result of or in consequence of the legal action in 
a particular order of priority (cl. 7.1), namely: 

 as a second priority, in repayment to BGNV, the Commonwealth, LDTC (a)
and ICWA rateably of the amounts advanced by them to the TBGL 
Liquidator under the agreement (cl. 7.1(b)); 

 as a fourth priority, an advantage order whereby 2/3rds of the balance of (b)
the recovered amount after payment of the preceding priorities was applied 
in payment to BGNV, the Commonwealth, LDTC and ICWA in proportion to 
their respective admitted proofs of debt (cl. 7.1(d)); 

 the orders of the Court under s 564 of the Corporations Law were to be procured (3)
as expeditiously as possible (cl. 7.2); 

 the covenants in the TBGL Initial AFI for the benefit of LDTC were given for its (4)
benefit and the benefit of ICWA; and ICWA agreed to indemnify LDTC in respect of 
all of its obligations under the agreement (cl. 10.2). 

 The TBGL Initial AFI was subsequently amended by: 95.

 On 16 February 1996, the TBGL AFI First Amending Agreement – by which BGNV, (1)
the Commonwealth, LDTC and ICWA agreed that: 

 their obligations to indemnify Mr Totterdell as liquidator of TBGL were not (a)
subject to the Court making orders under s 564 of the Corporations Law in 
the terms contemplated by cl. 7.1 of the TBGL Initial AFI (as referred to in 
para 94(2) above) (cl. 2.1); and 

 to the extent that the Court declined to make a repayment of advances (b)
order under s 564 of the Corporations Law the advances under the TBGL 
Initial AFI would be accepted as a limited recourse non-interest bearing 
loan by Mr Totterdell as liquidator of TBGL only liable to be repaid from 
such amounts as TBGL recovered as a result of or in consequence of the 
legal action against the Banks (and for which Mr Totterdell had no personal 
liability) (cl. 3.1 and 3.2). 
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 On 4 July 1997, the TBGL AFI Second Amending Agreement – by which BGNV, (2)
the Commonwealth, LDTC and ICWA agreed that cl. 7.2 of the TBGL Initial AFI (as 
referred to in para 94(3) above) was modified such that, Mr Totterdell as liquidator 
of TBGL having re-confirmed that he would use best endeavours to obtain a s 564 
order in the terms set out in cl. 7.1 of the TBGL Initial AFI (as referred to in para 
94(2) above), the application under s 564 of the Corporations Law was to be made 
on written request of the creditors but failing that within 1 year after the first receipt 
of a monetary recovery from the legal action (cl. 5.1). 

 On 1 October 1999, the TBGL AFI Third Amending Agreement – by which BGNV, (3)
the Commonwealth, LDTC and ICWA recited and agreed that: 

 as was the fact, BGNV had become a “Terminating Creditor” as defined in (a)
and for the purposes of the TBGL AFI on 31 March 1999 (recital J); 

 as was the fact, the legal costs of the Bell Proceedings had been arbitrarily (b)
allocated 50 : 50 as between TBGL and BGF with the result that the 
amounts advanced under the AFIs had been treated as being advanced as 
50% to TBGL and 50% to BGF (recital E) which might result in either the 
TBGL Liquidator or the BGF Liquidator suffering an advances shortfall 
(recital F); 

 cl. 7 of the TBGL Initial AFI (including cl. 7.1 as referred to in para 94(2) (c)
above and the amended cl. 7.2 as referred to in para 95(2) above) was 
deleted and replaced by, among others, the provisions set out in paras 
96(2) and (3) below (cl. 5); 

 cl. 3.1 and 3.2 of the TBGL AFI First Amending Agreement (as referred to (d)
in para 95(1)(b) above) were deleted and replaced by the provision set out 
in para 96(4) below (cl. 8); 

 cl.7.7, dealing with assumption of an obligation to indemnify the BGF (e)
Liquidator in relation to an advances shortfall in the terms set out in para 
96(5) below, was inserted into the TBGL AFI (cl. 9). 

 On May 2012, the TBGL AFI Fourth Amending Agreement – by which the (4)
Commonwealth, LDTC and ICWA agreed with effect from 1 January 2009 to 
certain amendments as to type and quantification of the costs and expenses which 
they would indemnify under the TBGL AFI (cl. 3). 

The plaintiff will refer to the TBGL AFI First Amending Agreement, the TBGL AFI Second 
Amending Agreement, the TBGL AFI Third Amending Agreement and the TBGL AFI Fourth 
Amending Agreement at trial for their full terms, meaning and effect. 

 The material terms of the TBGL AFI as it currently operates are: 96.

 BGNV has no continuing rights, entitlements and obligations under the TBGL AFI (1)
other than any obligation which arose prior to 31 March 1999 (and continuing 
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obligations under clause 12.1) save that BGNV has a continuing right and 
entitlement to receive payments under clause 7.1(c) and (3) (cl. 3.4). 

 The plaintiff as liquidator of TBGL is to use best endeavours to procure an order (2)
under s 564 of the Corporations Law requiring him to apply “Recovered Amounts”, 
i.e. such amounts as TBGL recovers as a result of or in consequence of the Bell 
Proceedings, in the following priority (cl. 7.1): 

 first, in payment of costs and expenses of TBGL’s winding up to (a)
31 December 1994 (cl. 7.1(a)); 

 second, in payment of costs and expenses of TBGL’s winding up after (b)
31 December 1994 (other than those referred to in the following category) 
(cl. 7.1(b)); 

 third, in repayment to BGNV, the Commonwealth, LDTC and ICWA (c)
rateably of the amounts advanced by them under the TBGL AFI (cl. 7.1(c)); 

 fourth, in payment to the BGF Liquidator of any advances shortfall (d)
(cl. 7.1(d));  

 fifth, in payment of the remaining balance of the Recovered Amounts (e)
(cl. 7.1(e)): 

 as to 2/3rds – in payment to BGNV, the Commonwealth, LDTC and (i)
ICWA in the ratio 37.5 : 9 : 53.5 with: 

 the Commonwealth as to 9; (A)

 ICWA and LDTC as to 53.5; and (B)

 BGNV as to 37.5; and (C)

 as to 1/3rd – in distribution to creditors generally according to law. (ii)

 The application under s 564 of the Corporations Law was to be made on written (3)
request of the Commonwealth, LDTC and ICWA but failing that within 1 year after 
the first receipt of the Recovered Amounts or as those creditors may otherwise 
agree (cl. 7.2). 

 To the extent that the Court declines to make a repayment of advances order (4)
under s 564 of the Corporations Law the advances under the TBGL AFI are treated 
as a limited recourse non-interest bearing loan to the plaintiff as liquidator of TBGL 
only liable to be repaid from Recovered Amounts or an advances shortfall payment 
received from the BGF Liquidator (and for which the plaintiff as liquidator of TBGL 
had no personal liability) (cl. 7.5 and 7.6). 

 The plaintiff as liquidator of TBGL is to indemnify the BGF Liquidator in relation to (5)
any advances shortfall (but only to the extent that there is no advances shortfall in 
the TBGL winding up) (cl. 7.7 and 7.8). 
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 The covenants in the TBGL AFI for the benefit of LDTC were given for its benefit (6)
and the benefit of ICWA; and ICWA agreed to indemnify LDTC in respect of all of 
its obligations under the agreement (cl. 10.2). 

(2) BGF AFI 

 On 7 April 1995 Mr Woodings as liquidator of BGF, BGNV, the Commonwealth, LDTC and 97.
ICWA entered into the BGF Initial AFI. The plaintiff will refer to the BGF Initial AFI at trial for 
its full terms, meaning and effect. 

 By the BGF Initial AFI: 98.

 BGNV, the Commonwealth and LDTC agreed to indemnify the BGF Liquidator (1)
against costs and expenses (including adverse costs) in relation to public 
examinations into the circumstances surrounding the 1990 Transactions and legal 
action against the Banks arising out of the 1990 Transactions (cl. 4, 5 and 12). The 
indemnity was assumed in proportion to their respective admitted proofs of debt 
(cl. 3.1);  

 the obligation to indemnify was subject to a condition precedent, namely, the Court (2)
ordering under s 564 of the Corporations Law that the BGF Liquidator apply such 
amounts as BGF recovered as a result of or in consequence of the legal action in a 
particular order of priority (cl. 7.1), namely: 

 as a second priority, in repayment to BGNV, the Commonwealth and LDTC (a)
rateably of the amounts advanced by them to the BGF Liquidator under the 
agreement (cl. 7.1(b)); 

 as a fourth priority, an advantage order whereby 2/3rds of the balance of (b)
the recovered amount after payment of the preceding priorities was applied 
in payment to BGNV, the Commonwealth and LDTC in proportion to their 
respective admitted proofs of debt (cl. 7.1(d)); 

 the orders of the Court under s 564 of the Corporations Law were to be procured (3)
as expeditiously as possible (cl. 7.2); 

 the covenants in the BGF Initial AFI for the benefit of LDTC were given for its (4)
benefit and the benefit of ICWA; and ICWA agreed to indemnify LDTC in respect of 
all of its obligations under the agreement (cl. 10.2). 

 The BGF Initial AFI was subsequently amended by: 99.

 On 5 March 1996, the BGF AFI First Amending Agreement – by which BGNV, the (1)
Commonwealth, LDTC and ICWA agreed that: 

 BGNV’s, the Commonwealth’s and LDTC’s obligations to indemnify (a)
Mr Woodings as liquidator of BGF were not subject to the Court making 
orders under s 564 of the Corporations Law in the terms contemplated by 
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cl. 7.1 of the BGF Initial AFI (as referred to in para 98(2) above) (cl. 2.1); 
and 

 to the extent that the Court declined to make a repayment of advances (b)
order under s 564 of the Corporations Law the advances under the BGF 
Initial AFI would be accepted as a limited recourse non-interest bearing 
loan by Mr Woodings as liquidator of BGF only liable to be repaid from 
such amounts as BGF recovered as a result of or in consequence of the 
legal action against the Banks (and for which Mr Woodings had no 
personal liability) (cl. 3.1 and 3.2). 

 On 4 July 1997, the BGF AFI Second Amending Agreement – by which BGNV, the (2)
Commonwealth, LDTC and ICWA agreed that cl. 7.2 of the bgfLBGF Initial AFI (as 
referred to in para 98(3) above) was modified such that, Mr Woodings as liquidator 
of BGF having re-confirmed that he would use best endeavours to obtain a s 564 
order in the terms set out in cl. 7.1 of the BGF Initial AFI (as referred to in para 
98(2) above), the application under s 564 of the Corporations Law was to be made 
on written request of the creditors but failing that within 1 year after the first receipt 
of a monetary recovery from the legal action (cl. 5.1). 

 On 1 October 1999, the BGF AFI Third Amending Agreement – by which BGNV, (3)
the Commonwealth, LDTC and ICWA recited and agreed that: 

 as was the fact, BGNV had become a “Terminating Creditor” as defined in (a)
and for the purposes of the BGF AFI on 31 March 1999 (recital J); 

 as was the fact, the legal costs of the Bell Proceedings had been arbitrarily (b)
allocated 50 : 50 as between TBGL and BGF with the result that the 
amounts advanced under the AFIs had been treated as being advanced as 
50% to TBGL and 50% to BGF (recital E) which might result in either the 
TBGL Liquidator or the BGF Liquidator suffering an advances shortfall 
(recital F); 

 cl. 7 of the BGF Initial AFI (including cl. 7.1 as referred to in para 98(2) (c)
above and the amended cl. 7.2 as referred to in para 99(2) above) was 
deleted and replaced by, among others, the provisions set out in paras 
100(2) below (cl. 5); 

 cl. 3.1 and 3.2 of the BGF AFI First Amending Agreement (as referred to in (d)
para 99(1)(b) above) were deleted and replaced by the provision set out in 
para 100(4) below (cl. 8); 

 cl.7.7, dealing with assumption of an obligation to indemnify the BGF (e)
Liquidator in relation to an advances shortfall in the terms set out in para 
100(5) below, was inserted into the BGF AFI (cl. 9). 

 On May 2012, the BGF AFI Fourth Amending Agreement – by which the (4)
Commonwealth, LDTC and ICWA agreed with effect from 1 January 2009 to 
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certain amendments as to type and quantification of the costs and expenses which 
they would indemnify under the BGF AFI (cl. 3). 

The plaintiff will refer to the BGF AFI First Amending Agreement, the BGF AFI Second 
Amending Agreement, the BGF AFI Third Amending Agreement and the BGF AFI Fourth 
Amending Agreement at trial for their full terms, meaning and effect. 

 The material terms of the BGF AFI as it currently operates are: 100.

 BGNV has no continuing rights, entitlements and obligations under the BGF AFI (1)
other than any obligation which arose prior to 31 March 1999 (and continuing 
obligations under clause 12.1) save that BGNV has a continuing right and 
entitlement to receive payments under clause 7.1(c) and (3) (cl. 3.4). 

 The plaintiff as liquidator of BGF is to use best endeavours to procure an order (2)
under s 564 of the Corporations Law requiring him to apply “Recovered Amounts”, 
i.e. such amounts as BGF recovers as a result of or in consequence of the Bell 
Proceedings, in the following priority (cl. 7.1): 

 first, in payment of costs and expenses of BGF’s winding up 7 April 1995 (a)
(cl. 7.1(a)); 

 second, in payment of costs and expenses of BGF’s winding up after (b)
7 April 1995 (other than those referred to in the following category) 
(cl. 7.1(b)); 

 third, in repayment to BGNV, the Commonwealth and LDTC rateably of the (c)
amounts advanced by them under the BGF AFI (cl. 7.1(c)); 

 fourth, in payment to the TBGL Liquidator of any advances shortfall (d)
(cl. 7.1(d));  

 fifth, in payment of the remaining balance of the Recovered Amounts (e)
(cl. 7.1(e)): 

(i) as to 2/3rds – in payment to BGNV, the Commonwealth, LDTC and 
ICWA in the ratio 37.5 : 9 : 53.5 with: 

 the Commonwealth as to 9; (A)

 ICWA and LDTC as to 53.5; and (B)

 BGNV as to 37.5; and (C)

(ii) as to 1/3rd – in distribution to creditors generally according to law. 

 The application under s 564 of the Corporations Law was to be made on written (3)
request of the Commonwealth and LDTC but failing that within 1 year after the first 
receipt of the Recovered Amounts or as those creditors may otherwise agree 
(cl. 7.2). 
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 To the extent that the Court declines to make a repayment of advances order (4)
under s 564 of the Corporations Law the advances under the BGF AFI are treated 
as a limited recourse non-interest bearing loan to the plaintiff as liquidator of BGF 
only liable to be repaid from Recovered Amounts or an advances shortfall payment 
received from the TBGL Liquidator (and for which the plaintiff as liquidator of BGF 
had no personal liability) (cl. 7.5 and 7.6). 

 The plaintiff as liquidator of BGF is to indemnify the TBGL Liquidator in relation to (5)
any advances shortfall (but only to the extent that there is no advances shortfall in 
the BGF winding up) (cl. 7.7 and 7.8). 

 The covenants in the BGF AFI for the benefit of LDTC were given for its benefit (6)
and the benefit of ICWA; and ICWA agreed to indemnify LDTC in respect of all of 
its obligations under the agreement (cl. 10.2). 

(3) The Liquidators’ Indemnity Agreement 

 On 7 October 1999 Mr Totterdell as the liquidator of TBGL and Mr Woodings as the 101.
liquidator of BGF entered into the Liquidators’ Indemnity Agreement. 

 By the Liquidators’ Indemnity Agreement Mr Totterdell as the liquidator of TBGL and 102.
Mr Woodings as the liquidator of BGF agreed that: 

 if one of the liquidators suffered an “advances shortfall”, as referred to in para (1)
102(2) below, but the other did not, then the liquidator without an advances 
shortfall would indemnify the other in respect of his advances shortfall to the extent 
the liquidator without the advances shortfall was able to do so from recovered 
amounts having first satisfied the other costs and expenses of the winding up 
(including amounts advanced under any indemnity agreements) (cl. 2.1 and 2.2); 

 an “advances shortfall” meant a shortfall in the recovered amounts available to one (2)
of the liquidators to pay the costs and expenses of his winding up (including 
amounts advanced under any indemnity agreements) (cl. 1.1). 

(4) Inter-Creditor Agreements (including Pooling Arrangements) 

 On 21 March 1995 BGNV, the Commonwealth, LDTC and ICWA entered into the Inter-103.
Creditor Agreement. The plaintiff will refer to the Inter-Creditor Agreement at trial for its full 
terms, meaning and effect. 

 By the Inter-Creditor Agreement BGNV, the Commonwealth, LDTC and ICWA agreed that: 104.

 Their collective obligations under the TBGL AFI and the BGF AFI would be borne (1)
by them according to the ratio of 15 : 75 : 110 for: 

 the Commonwealth as to 15; (a)

 ICWA and LDTC as to 75; (b)

 BGNV as to 110, (c)
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(cl. 4.1). 

 They would ensure that “Pooled Funds”, i.e. any priority sum paid or payable to (2)
one or more of them pursuant to any order under s 564 of the Corporations Law in 
the windings up of TBGL or BGF, would be distributed in the ratio 15 : 75 : 110 for: 

 the Commonwealth as to 15; (a)

 ICWA and LDTC as to 75; (b)

 BGNV as to 110, (c)

(cl. 5.1). 

 A party would lose and forfeit its benefits under the Inter-Creditor Agreement if it (3)
failed to indemnify the TBGL Liquidator pursuant to the TBGL AFI or the BGF 
Liquidator pursuant to the BGF AFI (cl. 10). 

 On 31 March 1999 BGNV became a “Terminating Creditor” as defined in and for the 105.
purposes of the TBGL AFI and the BGF AFI as a result of its failure to pay money due by it 
to the TBGL Liquidator and the BGF Liquidator within the time provided for in the TBGL AFI 
and the BGF AFI. 

 On 23 September 1999 BGNV, the BGNV Liquidator, the Commonwealth and ICWA 106.
entered into the PTICA. The plaintiff will refer to the PTICA at trial for its full terms, meaning 
and effect. 

 By the PTICA BGNV, the Commonwealth and ICWA agreed that: 107.

 the “Distribution Fund”, as referred to in para 107(2) below, would be distributed to (1)
BGNV, the Commonwealth and ICWA as follows (cl. 7.1): 

 BGNV – 37.5%; and (a)

 the Commonwealth and ICWA – 62.5% (in the ratio of 15 : 75, i.e. the (b)
Commonwealth as to 15 and ICWA as to 75); 

 the “Distribution Fund” was (cl. 1.1): (2)

 the “Pooled Funds”, i.e. any priority sum paid or payable to one or more of (a)
BGNV, the Commonwealth and ICWA pursuant to any order under s 564 of 
the Corporations Law in the windings up of TBGL or BGF, and any interest 
accruing thereon; and 

 the “BGNV Funds”, i.e. any sum paid or payable to BGNV or the BGNV (b)
Liquidator pursuant to or as a result of there being any order under s 564 of 
the Corporations Law in the windings up of TBGL or BGF, and any interest 
accruing thereon. 
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 On 29 September 1999 the Commonwealth and ICWA entered into the Indemnity and 108.
Distribution Agreement. The plaintiff will refer to the Indemnity and Distribution Agreement 
at trial for its full terms, meaning and effect. 

 By the Indemnity and Distribution Agreement the Commonwealth and ICWA agreed that: 109.

 ICWA would indemnify the Commonwealth in relation to its funding obligations (1)
under the TBGL AFI and the BGF AFI (cl. 3.1). (Accordingly, post-entry into the 
Indemnity and Distribution Agreement ICWA met the Commonwealth’s obligations 
to make advances to the TBGL Liquidator under the TBGL AFI and the BGF 
Liquidator under the BGF AFI on behalf of the Commonwealth); 

 notwithstanding cl. 7 of the PTICA and cl. 7.1(e) of the TBGL AFI and the BGF AFI, (2)
the 62.5% of the “Distribution Fund” under the PTICA to be distributed to the 
Commonwealth and ICWA (refer to para 107 above) was to be distributed in the 
ratio of 9 : 53.5, i.e. the Commonwealth as to 9% and ICWA as to 53.5% (cl. 4.1). 

(5) The WISAA, the Western Interstate Indemnity and the Western Interstate Pooling 
Agreement 

 In late 1995 Mr Totterdell as liquidator of TBGL and Mr Woodings as liquidator of BGF 110.
sought advice about which Bell Group Companies ought to be plaintiffs in the Bell 
Proceedings to ensure that any funds recovered from the Banks would be retained for the 
benefit of the Bell Group Companies and their creditors. Mr Totterdell and Mr Woodings 
were advised by their legal representatives with conduct of the Bell Proceedings that, 
among others, Bell Bros, Wanstead, Wigmores and Western Interstate needed to be 
plaintiffs in the Bell Proceedings. 

Particulars 

Bell Bros, Wanstead, Wigmores and Western Interstate were necessary parties to the Bell 
Proceedings to ensure that any funds recovered from the Banks by BGF would flow to 
companies that had outstanding tax-related liabilities to the ATO and to ensure that the 
balance of any sums remaining in those companies flowed back to BGF. 

 There were insufficient funds in the windings up of Bell Bros, Wanstead, Wigmores and 111.
Western Interstate for the liquidators and provisional liquidator of those companies to 
investigate the circumstances surrounding the 1990 Transactions or to bring any claim 
against the Banks arising out of the 1990 Transactions including by becoming a plaintiff in 
the Bell Proceedings. 

 At that time, i.e. late 1995 to mid-1996: 112.

 The books and records of BGF and Western Interstate showed that Western (1)
Interstate was a substantial creditor of BGF. Accordingly, it was to be expected that 
any recovery in BGF’s winding up would result in Western Interstate receiving a 
substantial part of that recovery if there was a distribution to creditors by way of 
dividend. 
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Particulars 

The books and records of BGF and Western Interstate showed that Western 
Interstate had a claim in BGF’s winding up, which together with intereset to the 
date of BGF's winding, is in the amount of $758,386,538 which is about 35.4% of 
the claims of ordinary unsecured creditors in the winding up of BGF. 

 The books and records of Western Interstate show that it has one creditor, in the (2)
amount of $854. 

 Bell Bros was the sole ordinary shareholder of Western Interstate. Accordingly, (3)
after allowing for payment in relation to certain preference shares, it was to be 
expected that any recovery in BGF’s winding up would result in Bell Bros receiving 
a substantial part of that recovery by way of Western Interstate. 

 In the circumstances referred to in para 112 above the TBGL Liquidator and the BGF 113.
Liquidator identified, and informed BGNV, the Commonwealth, LDTC and ICWA, that the 
inclusion of Bell Bros as a plaintiff in the Bell Proceedings would be to the sole or primary 
benefit of the Commonwealth as: 

 the Commonwealth was owed tax-related liabilities by Bell Bros (refer to para 30(3) (1)
above); and 

 the Commonwealth took the position that the Inter-Creditor Agreement did not (2)
require it to pool any distributions received in the winding up of Bell Bros. 

 When informed of the matters referred to in paras 113 above BGNV, LDTC and ICWA 114.
informed the TBGL Liquidator and the BGF Liquidator that they were only prepared to 
continue to indemnify under the TBGL AFI and the BGF AFI, and enter into indemnity 
arrangements in relation to Bell Bros, Wanstead, Wigmores and Western Interstate, if 
arrangements were made to secure a collective benefit to BGNV, the Commonwealth, 
LDTC and ICWA from such funding. This benefit was provided for under the WISAA. 

 On 6 March 1996 Mr Woodings as provisional liquidator of Western Interstate, BGNV, the 115.
Commonwealth, LDTC and ICWA entered into the WI Indemnity. 

 By the WI Indemnity BGNV, the Commonwealth and LDTC and ICWA agreed to indemnify 116.
Mr Woodings as provisional liquidator of Western Interstate against costs and expenses 
(including adverse costs) in relation to public examinations into the circumstances 
surrounding the 1990 Transactions and legal action against the Banks arising out of the 
1990 Transactions (cl. 4, 5 and 12). The indemnity was assumed in the ratio 15 : 75 : 110 
(the Commonwealth as to 15, LDTC and ICWA as to 75, and BGNV as to 110) (cl. 2.1 and 
3.1). 

 On 13 March 1996 Mr Woodings in his capacities as liquidator of BGF and provisional 117.
liquidator of Western Interstate, Mr Totterdell in his capacities as liquidator of Bell Bros, 
Wanstead and Wigmores, BGNV, the Commonwealth, LDTC and ICWA entered into the 
WISAA. 
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 By the WISAA the parties thereto recited and agreed that: 118.

 as was the fact, if claims of Bell Bros were successful the sole or primary (1)
beneficiary of that action would be the Commonwealth (recital G); 

 as was the fact, BGNV, LDTC and ICWA were only prepared to continue to enter (2)
into indemnity arrangements in relation to Bell Bros in terms of the WISAA if 
arrangements were made to secure a collective benefit to BGNV, the 
Commonwealth, LDTC and ICWA from such funding (recital H); 

 BGNV, the Commonwealth and LDTC and ICWA would indemnify Mr Totterdell in (3)
his capacities as liquidator of Bell Bros, Wanstead and Wigmores, against costs 
and expenses (including adverse costs) in relation to public examinations into the 
circumstances surrounding the 1990 Transactions and legal action against the 
Banks arising out of the 1990 Transactions (cl. 4, 5 and 12). The indemnity was 
assumed in the ratio 15 : 75 : 110 (the Commonwealth as to 15, LDTC and ICWA 
as to 75, and BGNV as to 110) (cl. 2.1 and 3.1); 

 Bell Bros by Mr Totterdell as its liquidator assigned to BGF 57,000 ordinary shares (4)
in Western Interstate (being 60% of the ordinary shares issued in Western 
Interstate) (cl. 3A); 

 Mr Woodings as liquidator of BGF declared and agreed that BGF held the 57,000 (5)
ordinary shares in Western Interstate assigned to BGF on trust for BGNV, ICWA 
and the Commonwealth in the ratio 15 : 75 : 110 (the Commonwealth as to 15, 
ICWA as to 75, and BGNV as to 110) (cl. 3B); 

 upon one of BGNV, the Commonwealth, LDTC or ICWA becoming a “Terminating (6)
Indemnifier” as defined in cl. 3.2 of and for the purposes of the WISAA that party 
would have no continuing rights or entitlements under the WISAA (cl. 3.4 as 
amended). 

 In the premises the effect of the WISAA is to divert 60% of the distribution Bell Bros would 119.
otherwise have received from Western Interstate to the benefit of those for whom BGF 
holds the 57,000 ordinary shares in Western Interstate. 

 On 6 February 1996 BGNV, the Commonwealth and LDTC and ICWA entered into the 120.
Western Interstate Pooling Agreement to, among other things, regulate their arrangements 
with regard to the allocation of any recovery made through the WISAA pursuant to the 
Proceedings. 

 By the Western Interstate Pooling Agreement: 121.

 BGNV, the Commonwealth and LDTC and ICWA recited that they had entered into (1)
the WI Indemnity and the WISAA (recital A); 

 BGNV, the Commonwealth and LDTC and ICWA agreed that they would ensure (2)
that “Pooled Funds”, i.e. relevantly any money in the nature of return of capital in 
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respect of the shares in Western Interstate held in trust by BGF for them, would be 
distributed in the ratio 15 : 75 : 110 for: 

 the Commonwealth as to 15; (a)

 ICWA and LDTC as to 75; (b)

 BGNV as to 110, (c)

(cl. 5.1.1.1); 

 BGNV, the Commonwealth and LDTC and ICWA agreed that: (3)

 as defined in and for the purposes of the Western Interstate Pooling (a)
Agreement a “Terminating Indemnifier” was a party to the agreement who 
was a “Terminating Indemnifier” within the meaning of both the WI 
Indemnity and the WISAA (cl. 1.1); 

 a party could not elect to become a “Terminating Indemnifier” under one of (b)
the WI Indemnity or the WISAA without so electing under the other or 
under any other agreement whereby any one of BGNV, the 
Commonwealth and LDTC and ICWA had agreed to indemnify a liquidator 
(cl. 6.1); 

 where a party elected to become a “Terminating Indemnifier” it did not (c)
affect any liability accrued before becoming such a “Terminating 
Indemnifier”; but this did not entitle a party which had become a 
“Terminating Indemnifier” to share in a distribution under the WI Indemnity 
or the WISAA (cl. 6.2); 

 each party would lose and forfeit its benefits under the agreement if it failed (d)
to indemnify the relevant liquidators pursuant to the Indemnity Agreements 
(cl. 10). 

(6) Other Indemnity Agreements: BGUK Indemnity 

 In late 1995 Mr Totterdell as liquidator of TBGL and Mr Woodings as liquidator of BGF 122.
were advised by their legal representatives with the conduct of the Bell Proceedings that: 

 BGUK was a necessary plaintiff to the Bell Proceedings; and (1)

 BGUK’s involvement as a plaintiff in the Bell Proceedings would enhance the (2)
prospects of recovery for the Bell Group Companies generally. 

Particulars 

BGUK was a necessary plaintiff because: (a) BGUK had pre-existing obligations to the 
Banks prior to the 1990 Transactions; (b) BGUK had granted certain securities to the 
Banks as part of the 1990 Transactions; and (c) certain assets recovered by the Banks in 
1991 as a result of enforcing their securities appeared to have been paid by BGF to BGUK 
which, in turn, repaid part of its debt to the Lloyds Syndicate Banks. 



36 

 

 There were insufficient funds in the winding up of BGUK for the BGUK Liquidator to 123.
investigate the circumstances surrounding the 1990 Transactions or to bring any claim 
against the Banks arising out of the 1990 Transactions including by becoming a plaintiff in 
the Bell Proceedings. 

 To ensure that BGUK would participate as a plaintiff in the Bell Proceedings: 124.

 On 17 April 1996 BGF, the BGF Liquidator and the BGUK Liquidator entered into (1)
the BGUK Indemnity Agreement. By that agreement BGF and the BGF Liquidator 
agreed to indemnify the BGUK Liquidator against costs and expenses of work as 
approved in advance by the BGF Liquidator (such work was predominantly to be in 
relation to the Bell Proceedings) (cl. 2.1(c)) and any adverse costs in the Bell 
Proceedings (cl. 2.1(d)(i)). 

 On 31 May 1996 the BGF Liquidator, BGF, the Commonwealth, LDTC, BGNV and (2)
ICWA entered into the BGUK Back-to-Back Indemnity. By that agreement: 

 the Commonwealth, LDTC and BGNV agreed to indemnify BGF and the (a)
BGF Liquidator in respect of all liabilities to which one or both of BGF and 
the BGF Liquidator become subject under the BGUK Indemnity Agreement 
(cl. 2.2); 

 the covenants in the agreement for the benefit of LDTC were given for its (b)
benefit and the benefit of ICWA; and ICWA agreed to indemnify LDTC in 
respect of all of its obligations under the agreement (cl. 6.2). 

 Amounts paid to the BGF Liquidator under the BGUK Back-to-Back Indemnity were 125.
advances repayable on a limited recourse basis out of any recovered amounts in the 
winding up of BGF (cl. 4.1 BGUK Back-to-Back Indemnity). 

(7) Other Indemnity Agreements: Group A and Group B Companies Indemnities 

 The Group A Companies and the Group B Companies were joined as plaintiffs in the Bell 126.
Proceedings. 

 There were insufficient funds in the windings up each of the Group A Companies and the 127.
Group B Companies for those companies to prosecute the Bell Proceedings or to pay any 
costs orders which may be made against them or their liquidators. 

 To ensure that the Group A Companies would continue to participate as plaintiffs in the Bell 128.
Proceedings: 

 On 4 July 1997 BGF, the BGF Liquidator and the Group A Companies entered into (1)
the Group A Companies Indemnity Agreement. By that agreement BGF and the 
BGF Liquidator agreed to indemnify the Group A Companies and Mr Woodings as 
their liquidator against costs and expenses (including adverse costs) in prosecuting 
the Bell Proceedings (cl. 2). 
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 On 4 July 1997 the BGF Liquidator, BGF, the Commonwealth, LDTC, BGNV and (2)
ICWA entered into the Group A Companies Back-to-Back Indemnity. By that 
agreement: 

 the Commonwealth, LDTC and BGNV agreed to indemnify BGF and the (a)
BGF Liquidator in respect of all liabilities to which one or both of BGF and 
the BGF Liquidator become subject under the Group A Companies 
Indemnity Agreement (cl. 2.2); 

 the covenants in the agreement for the benefit of LDTC were given for its (b)
benefit and the benefit of ICWA; and ICWA agreed to indemnify LDTC in 
respect of all of its obligations under the agreement (cl. 7.2). 

 Amounts paid to the BGF Liquidator under the Group A Companies Back-to-Back 129.
Indemnity were advances repayable on a limited recourse basis out of any recovered 
amounts in the winding up of BGF (cl. 4.1 Group A Companies Back-to-Back Indemnity). 

 To ensure that the Group B Companies would continue to participate as plaintiffs in the Bell 130.
Proceedings: 

 On 4 July 1997 TBGL, the TBGL Liquidator and the Group B Companies entered (1)
into the Group B Companies Indemnity Agreement. By that agreement TBGL and 
the TBGL Liquidator agreed to indemnify the Group B Companies and 
Mr Totterdell as their liquidator against costs and expenses (including adverse 
costs) in prosecuting the Bell Proceedings (cl. 2). 

 On 4 July 1997 the TBGL Liquidator, TBGL, the Commonwealth, BGNV, ICWA and (2)
LDTC entered into the Group B Companies Back-to-Back Indemnity. By that 
agreement: 

 the Commonwealth, BGNV, ICWA and LDTC agreed to indemnify TBGL (a)
and the TBGL Liquidator in respect of all liabilities to which one or both of 
TBGL and the TBGL Liquidator become subject under the Group B 
Companies Indemnity Agreement (cl. 2.2); 

 the covenants in the agreement for the benefit of LDTC were given for its (b)
benefit and the benefit of ICWA; and ICWA agreed to indemnify LDTC in 
respect of all of its obligations under the agreement (cl. 7.2). 

 Amounts paid to the TBGL Liquidator under the Group B Companies Back-to-Back 131.
Indemnity were advances repayable on a limited recourse basis out of any recovered 
amounts in the winding up of TBGL (cl. 4.1 Group B Companies Back-to-Back Indemnity). 
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(8) Other Indemnity Agreements: LDTC Indemnities 

 During 1998 to 2000 the TBGL Liquidator and the BGF Liquidator were advised by their 132.
legal representatives with the conduct of the Bell Proceedings that: 

 LDTC as trustee of the BGNV Trust Deeds was a desirable plaintiff to the equitable (1)
fraud claim that was being pursued in the Bell Proceedings; and 

 LDTC as trustee of the BGNV Trust Deeds’ involvement as a plaintiff in the Bell (2)
Proceedings would enhance the prospects of recovery for the Bell Group 
Companies generally. 

Particulars 

 The equitable fraud claim related to that part of the 1990 Transactions that (a)
involved the granting of securities and the subordination of BGNV's claims 
against TBGL and BGF with respect to BGNV’s on-loans to TBGL and 
BGF. 

 The granting of securities by TBGL and its subsidiaries resulted in the (b)
Banks being granted priority over BGNV's claims in TBGL and BGF with 
respect to the on-loans (which claims were ultimately for the benefit of the 
BGNV bondholders). In addition to the granting of securities by TBGL and 
its subsidiaries, on 31 July 1990 BGNV entered into the BGNV 
Subordination Deed in favour of Westpac. By the BGNV Subordination 
Deed BGNV agreed to subordinate its claims in TBGL and BGF with 
respect to the on-loans until the Banks' debts had been repaid in full. 

 The state of solvency of all three companies (i.e. TBGL, BGF and BGNV) (c)
at the relevant time was such that upon the Banks being granted the 
security and BGNV entering into the BGNV Subordination Deed, BGNV 
would recover nothing from TBGL and BGF, and the bondholders were 
deprived of the whole of their money. 

 In the circumstances it was to be alleged in the Bell Proceedings that there (d)
was no possible corporate purpose for BGNV to execute the BGNV 
Subordination Deed and the execution of the deed was a fraud on the 
BGNV bondholders who were thereby deprived of the whole of the value of 
their assets. 

 LDTC as trustee for the BGNV bondholders was the victim of the alleged (e)
fraud and therefore the most natural applicant. LDTC was also in a 
stronger position to prosecute the equitable fraud claim than BGNV (which 
had freely executed the BGNV Subordination Deed and whose conduct 
was the subject of the Banks' estoppel defence). 

 In or about December 1998 Mr Totterdell and Mr Woodings requested that LDTC as 133.
trustee of the BGNV Trust Deeds become a plaintiff in the Bell Proceedings. LDTC as 
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trustee of the BGNV Trust Deed ultimately agreed to become a plaintiff, but only if it 
received an indemnity from ICWA in relation to its costs and expenses and liabilities of 
being a plaintiff. 

 On 2 June 2000 ICWA, LDTC as trustee of the BGNV Trust Deeds, the TBGL Liquidator 134.
and the BGF Liquidator entered into the LDTC Deed of Indemnity. By that agreement: 

 ICWA agreed to indemnify LDTC as trustee of the BGNV Trust Deeds in respect (1)
of: 

 all liabilities and costs and expenses (including adverse costs) arising (a)
directly or indirectly out of or in connection with any application for LDTC 
as trustee of the BGNV Trust Deeds to be joined as a plaintiff in the Bell 
Proceedings and its participation in and the conduct of the Bell 
Proceedings (cl. 2.1(a)); and 

 remuneration properly payable to LDTC for work undertaken by it at the (b)
request of the TBGL Liquidator and the BGF Liquidator in connection with 
the Bell Proceedings (cl. 2.1(b)); and 

 the TBGL Liquidator and the BGF Liquidator agreed to cross-indemnify ICWA in (2)
respect of the payments it made to LDTC as trustee of the BGNV Trust Deeds 
(cl. 4.1). However, the cross-indemnity obligation was only payable on a limited 
recourse basis, namely, out of any recovered amounts in the windings up of TBGL 
and BGF (cl. 4.4). 

 On 11 July 2011 ICWA, LDTC as trustee of the BGNV Trust Deeds, the TBGL Liquidator 135.
and the BGF Liquidator entered into the LDTC Appeal Deed of Indemnity (which was 
amended by a deed between the same parties made in June 2013). By that agreement: 

 ICWA agreed to indemnify LDTC as trustee of the BGNV Trust Deeds in respect (1)
of: 

 all liabilities and costs and expenses (including adverse costs) arising (a)
directly or indirectly out of or in connection with or as a result of the Bell 
Proceedings (including the Appeal and the High Court Appeal) and its 
participation in and the conduct of the Bell Proceedings (cl. 2.1(a)); and 

 remuneration properly payable to LDTC for work undertaken by its (b)
employees in connection with the Bell Proceedings (cl. 2.1(d)); and 

 the TBGL Liquidator and the BGF Liquidator agreed to cross-indemnify ICWA in (2)
respect of the payments it made to LDTC as trustee of the BGNV Trust Deeds 
(cl. 4.1). However, the cross-indemnity obligation was only payable on a limited 
recourse basis, namely, out of any recovered amounts in the windings up of TBGL 
and BGF (cl. 4.3). 
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(9) Other Indemnity Agreements: Gentra Indemnity 

 Gentra, one of the Lloyds Syndicate Banks, did not comply with the suspension orders 136.
made 4 December 2009 (refer to para 162 below). Accordingly, from 18 December 2009 
the Bell Group Judgment Creditors had an enforceable judgment debt against Gentra in 
the amount of $31,093,147.84 and £3,862,069.93 together with statutory interest thereon. 

 In 2011 the Bell Judgment Creditors sought to enforce their judgment debt against Gentra 137.
by, among other things, applying in the United Kingdom to the High Court of Justice, 
Queen’s Bench Division, for the appointment of a receiver to property of Gentra, namely, 
the property comprised in and associated with an instrument dated 5 October 2004 entitled 
“Guarantee of Financial Support”. The guarantee was Gentra’s only available asset and it 
purported to have an expiry date of 5 October 2012 unless demand was made earlier. 

 On 12 January 2012 the High Court of Justice, Queen's Bench Division, appointed William 138.
Batty as the receiver of the property comprised in and associated with the guarantee. The 
Gentra Receiver consented to his appointment on the basis that Mr Woodings, as liquidator 
of TBGL and BGF, would indemnify him with respect to his conduct of the receivership. 

 To ensure that the Gentra Receiver would continue to act as receiver of the property 139.
comprised in and associated with the Gentra guarantee and take any necessary steps by 
way of demand and proceedings before the expiration of the guarantee: 

 On 6 July 2012 the TBGL Liquidator, the BGF Liquidator and the Gentra Receiver (1)
entered into the Gentra Indemnity. By that agreement the TBGL Liquidator and the 
BGF Liquidator agreed to indemnify the Gentra Receiver against costs and 
expenses (including adverse costs) in relation to the receivership of Gentra (cl. 2).  

 On or shortly after 6 July 2012 the TBGL Liquidator, the BGF Liquidator and ICWA (2)
entered into the Gentra Back-to Back Indemnity. By that agreement ICWA agreed 
to indemnify the TBGL Liquidator and the BGF Liquidator in respect of all liabilities 
to which one or both of them become subject under the Gentra Indemnity (cl. 1).   

 Amounts paid by ICWA to one or both of the TBGL Liquidator and the BGF Liquidator 140.
under the Gentra Back-to-Back Indemnity were advances repayable on a limited recourse 
basis out of any recovered amounts in the windings up of TBGL and BGF (cl. 2.1 and 2.2 
Gentra Back-to-Back Indemnity). 

(10) Other Indemnity Agreements: Miscellaneous Indemnities 

 From time to time the TBGL Liquidator and the BGF Liquidator incurred costs and 141.
expenses in connection with or incidental to the conduct of the Bell Proceedings which 
were not covered by the TBGL AFI and the BGF AFI. Those costs and expenses were met 
by the making of advances by ICWA to one or both of the TBGL Liquidator and the BGF 
Liquidator under ad hoc miscellaneous indemnities as particularised below. 
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Particulars 

Indemnity Nature Evidenced By 

ATE Litigation Costs 
Insurance Policy 

In September 1999 ICWA, the TBGL 
Liquidator and the BGF Liquidator obtained 
an after the event litigation costs insurance 
policy (refer to paras 199 to 202 below). 
Among other things this insured against 
adverse costs in the Bell Proceedings. 
ICWA indemnified the TBGL Liquidator and 
the BGF Liquidator in relation to the 
premium payable by them under the policy 
(a total amount of $2.5 million) and certain 
withholding taxes attributable to the 
premium (a further amount of $90,000).   

Edgar & Co letter dated 
8 September 1999 

Public relations 
costs 

The TBGL Liquidator and the BGF 
Liquidator retained two public relations 
consultants to advise and assist in relation 
to the Bell Proceedings. ICWA indemnified 
the TBGL Liquidator and the BGF 
Liquidator in relation to the costs of doing 
so. 

Edgar & Co letter dated 
8 October 1999 

PwC conflict costs In 1999 Mr Totterdell identified that his firm, 
PricewaterhouseCoopers, had a conflict of 
interest that prevented him continuing to 
conduct the Bell Proceedings on behalf of 
TBGL and the other Bell Group Companies 
of which he was a liquidator. Mr Woodings 
as liquidator of BGF and subsequently as 
liquidator of TBGL incurred costs and 
expenses as a result of dealing with matters 
that arose as a result of the PwC conflict. 
ICWA indemnified the BGF Liquidator in 
relation to certain of those costs. 

Edgar & Co letter dated 
14 March 2000 

Deacons Lawyers letter 
dated 14 July 2000 

Mr Woodings’ letter dated 
12 September 2000 

Mr Woodings’ letter dated 
5 October 2000 

Storage costs In 1996, following a request from 
Mr Totterdell, ICWA arranged for certain 
books and records of TBGL and its 
subsidiaries to be relocated from the offices 
of West Australian Newspapers Ltd (a 
former subsidiary of TBGL) and stored by 
Recall.  Between 1996 and 2002 ICWA 
paid the costs of Recall in storing these 

Mr Totterdell's letter dated 
15 May 1996 



42 

 

Indemnity Nature Evidenced By 

books and records, some of which were 
ultimately found to be relevant to the issues 
in the Bell Proceedings. 

 
 Amounts paid by ICWA to one or both of the TBGL Liquidator and the BGF Liquidator 142.

under the ad hoc miscellaneous indemnities referred to in para 141 above were advances 
repayable on a limited recourse basis out of any recovered amounts in the windings up of 
TBGL and BGF. 

II.E The Bell Proceedings and their Conclusion 

(1) First s 564 Application and other Preliminary Steps 

 In April 1995 Mr Totterdell as liquidator of TBGL and Mr Woodings as liquidator of BGF 143.
filed applications in the Court for orders under s 564 of the Corporations Law in order to 
satisfy the conditions precedent in cl. 7.1 of the TBGL Initial AFI (refer to para 94(2) above) 
and cl. 7.1 of the BGF Initial AFI (refer to para 98(2) above). 

 By letter dated 21 April 1995 solicitors acting for the TBGL Liquidator and the BGF 144.
Liquidator wrote to the creditors of TBGL and BGF (including WAG). The letter informed 
the creditors (including WAG) that the s 564 applications had been filed and that the orders 
sought would mean that, after costs and expenses, the payment to the indemnifying 
creditors under the TBGL AFI and BGF AFI would be 2/3rds of the balance of money 
recovered as a result of the proposed proceedings (with the remaining creditors receiving 
1/3rd of the balance of any money recovered). The letter sought consent to the application 
and acknowledgement that the proposed apportionment of 2/3rds and 1/3rd was fair and 
reasonable. 

 By letter dated 26 April 1995 to the BGF Liquidator, WAG referred to the letter dated 145.
21 April 1995 (refer to para 144 above) and confirmed its agreement to the apportionment 
of 2/3rds of the money recovered as a result of the proposed proceedings to the 
indemnifying creditors under the BGF AFI and 1/3rd to the remaining creditors. 

 In July 1995 BGNV, the Commonwealth, LDTC and ICWA informed the TBGL Liquidator 146.
and the BGF Liquidator that they were prepared to waive the conditions precedent in cl. 7.1 
of the TBGL Initial AFI (refer to para 94(2) above) and cl. 7.1 of the BGF Initial AFI (refer to 
para 98(2) above) and commence funding under the TBGL AFI and the BGF AFI. As a 
consequence the applications in the Court for orders under s 564 of the Corporations Law 
were adjourned. (The waiver was later formalised in the TBGL AFI First Amending 
Agreement (refer to para 95(1) above) and the BGF AFI First Amending Agreement (refer 
to para 99(1) above).) 

 From July 1995 Mr Totterdell as liquidator of TBGL and Mr Woodings as liquidator of BGF 147.
obtained orders in the Court and elsewhere for the issue of summonses for the public 
examination of various persons involved in the 1990 Transactions together with the 
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production of documents. Following the production of documents public examinations of 
various persons occurred over March 1996 to July 1996. 

Particulars 

 Orders for examination and production of documents were made in the Court on: (1)

 18 July 1995 – in relation to the Australian Banks, Coopers & Lybrand (the (a)
former auditors of the Bell Group), Lloyds Corporate Advisory Services and 
various former directors and officers of Bell Group Companies; 

 27 July 1995 – in relation to certain documents held by the ASC; (b)

 18 August 1995 – in relation to Sly & Weigall (solicitors for the Bell Group (c)
Companies on the 1990 Transactions); 

 22 September 1995 – in relation to West Australian Newspaper Holdings (d)
Ltd; 

 on 25 March 1996 – in relation to KPMG, the Australian Banks, the ASC (e)
and lawyers acting for the Australian Banks before they were all 
represented by Parker & Parker; and 

 on 22 September 1996 – in relation to the liquidator of Bond Corp (who (f)
held materials relating to BGUK). 

 Orders for examination and production of documents were made in the High Court (2)
of Justice in the United Kingdom on: 

 27 July 1995 – in relation to Lloyds TSB Bank plc, Commonwealth Bank of (a)
Australia and Standard Chartered Bank; and 

 8 December 1995 – in relation to KPMG (London) (receivers for the BGUK (b)
group) and Slaughter & May (solicitors for the BGUK group). 

 In total orders for production of documents were obtained against 67 individuals, (3)
partnerships, companies and other entities. Documents were produced pursuant to 
the examination orders virtually continuously throughout the latter part of 1995, 
1996 and 1997. 

 From March to July 1996 the first series of oral examinations occurred. Ten (4)
examinations took place in the Court; a further four oral examinations took place in 
the High Court of Justice in London and Edinburgh. The examinations lasted a total 
of approximately 27 days. 

 Collation and review of the documents produced pursuant to the examination (5)
orders was an ongoing exercise throughout the latter part of 1995 and during 1996 
and 1997. That task occupied significant resources. In addition substantial 
resources were employed by and on behalf of the TBGL Liquidator and the BGF 
Liquidator in responding to the challenges by the Banks and third parties in 
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resisting the orders for production of documents (including assertions that 
documents were subject to legal professional privilege). 

 Between 9 May 1995 and 22 December 1995 the TBGL Liquidator and the BGF Liquidator 148.
caused applications to be made for the reinstatement and winding up, or alternatively 
simply for the winding up, of various Bell Group Companies where necessary: 

 so that the relevant Bell Group Company could give notices of avoidance to the (1)
Banks in relation to the 1990 Transactions and become a plaintiff to the Bell 
Proceeding; further or alternatively 

 to avoid having any recovered funds received by that company being retained by (2)
the ASC. 

Particulars 

 On 9 May 1995 TBGL filed applications to reinstate Dolfinne Pty Ltd (COR (a)
106/1995), Maradolf Ltd (COR 107/1995), Maranoa Transport Pty Ltd 
(COR 108/1995), Industrial Securities Pty Ltd (COR 109/1995) and Bell 
Equity Management Pty Ltd (COR 110 of 1995). 

 On 9 May 1995 TBGL filed applications to wind up Bell Equity (b)
Management Ltd (COR 111/1995) and Maradolf Ltd (COR 112 of 1995). 

 On 20 September 1995 TBGL filed an application (COR 240 of 1995) to (c)
reinstate Ambassador Nominees Pty Ltd, Dolfinne Securities Pty Ltd, 
Harlesden Finance Pty Ltd, Neoma Investments Pty Ltd, Wanstead 
Securities Pty Ltd and Western Transport Pty Ltd. 

 On 11 October 1995 TBGL filed an application (COR 252 of 1995) for the (d)
winding up of TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great 
Western Transport Pty Ltd and Belcap Enterprises Pty Ltd. 

 On 1 November 1995 TBGL filed an application to reinstate Great Western (e)
Transport Pty Ltd (COR 267 of 1995) and Maranoa Transport Pty Ltd 
(COR 268 of 1995). 

 On 1 November 1995 TBGL filed an application to wind up Harlesden (f)
Finance Pty Ltd (COR 269 of 1995), Maradolf Pty Ltd (COR 270 of 1995), 
Belcap Enterprises Pty Ltd (COR 271 of 1995), Ambassador Nominees Pty 
Ltd (COR 272 of 1995), Western Transport Pty Ltd (COR 273 of 1995) and 
Industrial Securities Pty Ltd (COR 274 of 1995). 

 On 2 November 1995 BGF filed an application (COR 280 of 1995) to wind (g)
up TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great Western 
Transport Pty Ltd and Belcap Enterprises Pty Ltd. 

 On 2 November 1995 the Commonwealth filed an application (COR (h)
292/1995) to reinstate Bell Bros Pty Ltd and Western Interstate. 
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 On 9 November 1995 BGF filed a petition (Ch 006948/1995) in the High (i)
Court of Justice, Chancery Division, in the United Kingdom to wind up 
BGUK. 

 On 29 November 1995 the Commonwealth filed applications to wind up (j)
Bell Bros Pty Ltd (COR 293/1995) and Western Interstate (COR 294 of 
1995). 

 On 5 December 1995 Belcap Enterprises Pty Ltd (in liq) filed an application (k)
(COR 298 of 1995) for the winding up of TBGL Enterprises Ltd. 

 On 5 December 1995 Harlesden Finance Pty Ltd (in liq) filed an application (l)
(COR 299 of 1995) for the winding up of Neoma Investments Ltd. 

 On 5 December 1995 Western Transport Pty Ltd (in liq) filed an application (m)
(COR 300 of 1995) for the winding up of Wanstead Securities Pty Ltd. 

 On 5 December 1995 Mr Woodings in his capacity as liquidator of Great (n)
Western Transport Pty Ltd (in liq) filed an application (COR 301 of 1995) 
for the winding up of WAON Investments Pty Ltd. 

 On 5 December 1995 Western Transport Pty Ltd (in liq) filed an application (o)
(COR 302 of 1995) for the winding up of Dolfinne Securities Pty Ltd. 

 On 13 December 1995 the Commonwealth filed applications to reinstate (p)
(COR 308 of 1995) and wind up (COR 310 of 1995) Wanstead Pty Ltd. 

 On 22 December 1995 BGUK filed an application (COR 317 of 1995) to (q)
wind up Western Interstate. 

 The Banks opposed or otherwise sought to challenge a number of the applications to wind 149.
up the relevant Bell Group Companies. 

Particulars 

 Westpac opposed 12 of the winding up applications made in the Court, namely, (1)
those in relation to Great Western Transport Pty Ltd (COR 267 of 1995), Maranoa 
Transport Pty Ltd (COR 268 of 1995), Harlesden Finance Pty Ltd (COR 269 of 
1995), Maradolf Pty Ltd (COR 270 of 1995), Belcap Enterprises (COR 271 of 
1995), Ambassador Nominee Pty Ltd (COR 272 of 1995), Western Transport Pty 
Ltd (COR 273 of 1995), Industrial Securities Pty Ltd (COR 274 of 1995), Neoma 
Investments Pty Ltd (COR 299 of 1995), Wanstead Securities Pty Ltd (COR 300 of 
1995), WAON Investments Pty Ltd (COR 301 of 1995) and Dolfinne Securities Pty 
Ltd (COR 302 of 1995). 

 Westpac opposed the application in the High Court of Justice, Chancery Division, (2)
to wind up BGUK. 

 On 7 December 1995 Westpac applied to the Court for injunctive relief to restrain (3)
continuation of the applications to wind up Dolfinne Securities Pty Ltd (COR 
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302/1995), Neoma Investments Pty Ltd (COR 299/1995), WAON Investments Pty 
Ltd (COR 301/1995) and Wanstead Securities Pty Ltd (COR 3001995). 

 Westpac filed appeals (which were later discontinued) against the decisions to (4)
wind up Western Transport Pty Ltd (in liq) (FUL 199/1995), Industrial Securities Pty 
Ltd (in liq) (FUL 200/1995), Dolfinne Securities Pty Ltd (FUL 9 of 1996), Wanstead 
Securities Pty Ltd (in liq) (FUL 10 of 1996), WAON Investments Pty Ltd (FUL 11 of 
1996) and Neoma Investments Pty Ltd (in liq) (FUL 12 of 1996). 

The plaintiff intends to provide further materials as to the nature and extent of the Banks’ 
opposition to the applications to wind up the relevant Bell Group Companies in affidavit 
evidence to be relied on at the hearing of these proceedings. In the meantime the plaintiff 
refers to and relies on Re Western Transport Pty Ltd and Industrial Securities Pty Ltd; Ex 
parte Bell Group Finance Pty Ltd (in liq) (Unrep.; SCWA; Bredmeyer M; Del. 1 December 
1995; SCL 950668), Westpac Banking Corporation v Western Transport Pty Ltd and Ors, 
(Unrep.; SCWA; Walsh J; Del. 11 December 1995; SCL 950704), Bell Group Finance Pty 
Ltd (in liq) v Bell Group (UK) Holdings Ltd [1996] BCLC 304 and Re TBGL Enterprises Ltd 
(in liq); Ex Parte Belcap Enterprises Pty Ltd (in liq) (Unrep.; SCWA; Bredmeyer M; Del. 21 
December 1995; SCL 950716). 

 On 18 December 1995 the Main Action was commenced in the Federal Court of Australia. 150.
Subsequently, in April 2000, the Main Action was transferred to the Court. 

 In March 1996 the applications in the Court for orders under s 564 of the Corporations Law 151.
were revived. The applications were heard by The Honourable Justice Templeman in 
October 1996. Justice Templeman dismissed the applications having delivered reasons for 
decision on 13 November 1996: The Bell Group Ltd (in liq) v Westpac Banking Corporation 
(1996) 18 WAR 21. 

(2) The Nature and History of the Bell Proceedings in Broad Overview 

 In the Bell Proceedings the TBGL Liquidator and the BGF Liquidator contended that, but 152.
for the security taken by the Banks under the 1990 Transactions (refer to para 13 above), 
the funds which were received by the Banks as a result of the realisation of their securities 
(refer to para 15 above) would have been available for all unsecured creditors of TBGL and 
BGF. 

 The plaintiffs in the Bell Proceedings (who included the TBGL Liquidator, TBGL, the BGF 153.
Liquidator, BGF, BGUK, Western Interstate, Bell Bros, Wanstead, Wigmores, the Group A 
Companies and the Group B Companies) claimed that: 

 at the time the securities were granted the principal Bell Group Companies were (1)
insolvent, near insolvent or of doubtful solvency; 

 the directors of the relevant companies knew that the companies were insolvent; (2)

 the directors also knew that the effect of the giving of the securities was that all (3)
valuable assets of the Bell Group were made available to the Banks for repayment 
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of the debts owed to the Banks by some only of those companies, in priority to the 
claims of other creditors; 

 shareholders and other external creditors of some Bell Group Companies were (4)
prejudiced by the granting of the securities; 

 by granting the securities in those circumstances the directors breached their (5)
duties to the relevant companies; and 

 the Banks knew or ought to have known the relevant Bell Group Companies were (6)
insolvent at the time, that the effect of the granting and taking of the securities was 
as outlined above, and that the directors had breached their duties to the relevant 
companies. 

 Based on those facts, as more fully developed in the pleadings in the Bell Proceedings, the 154.
plaintiffs in the Bell Proceedings claimed that the Banks were liable to disgorge the 
proceeds from the realisation of the securities (or otherwise compensate them for losses 
suffered). Three different causes of action were relied upon: 

 First, that the Banks were knowing recipients and knowing assistants to breaches (1)
of duty committed by the directors of the relevant Bell Group Companies in 
circumstances where they were insolvent, nearly insolvent or of doubtful solvency 
– referred to as the “Barnes v Addy claim”. 

 Second, that the securities were void or voidable because the circumstances in (2)
which they were given contravened certain provisions of the Bankruptcy Act 1966 
(Cth) and other statutes – referred to as the “statutory claims”. 

 Third, that the Banks were perpetrators of an equitable fraud on the relevant Bell (3)
Group Companies – referred to as the “equitable fraud claim”. 

 The steps taken and significant events in the course of and in connection with the conduct 155.
and progress of the Main Action are summarised in Annexure D. 

 The trial of the Main Action occupied 404 hearing days before The Honourable Justice 156.
Owen between July 2003 and September 2006. 

 Justice Owen delivered reasons for judgment on 28 October 2008: The Bell Group Ltd v 157.
Westpac Banking Corporation (No 9) [2008] WASC 239; (2008) 39 WAR 1. The Bell Group 
Companies were successful.  

 In substance Justice Owen held that (see [9758]): 158.

 the Bell Group Companies were insolvent at the time the securities were granted; (1)

 the directors of the relevant companies knew that the companies were nearly (2)
insolvent or of doubtful solvency; 

 the directors breached their duties to the relevant companies by causing the (3)
companies to grant the securities to the Banks in those circumstances; 
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 as a result, in respect of the Barnes v Addy claim, the directors of the relevant Bell (4)
Group Companies had breached their duties to act bona fide in the best interests 
of the companies and for proper purposes, and the Banks were liable as “knowing 
recipients” of property obtained from a breach of duty, but not liable as “knowing 
participants” in a breach of duty; 

 the Banks were liable in respect of some, but not all, of the statutory claims; and (5)
only in respect of some dispositions and settlements; and 

 the Banks were not liable in respect of the equitable fraud claim. (6)

 On 30 April 2009 Justice Owen made final orders in the Main Action: The Bell Group Ltd (in 159.
liq) v Westpac Banking Corporation (No 10) [2009] WASC 107. 

 The final orders in the Main Action included orders for monetary relief in favour of 10 of the 160.
Bell Group Companies (including BGF) in an amount of approx. $1.6 billion. The Banks 
were also ordered to pay costs in an amount of $82.5 million. TBGL (which was not one of 
the 10 Bell Group Judgment Creditors) had paid costs to its lawyers and was thus entitled 
to recoup some of its costs out of the $82.5 million. As TBGL and BGF had shared the 
costs of the Bell Proceedings equally the plaintiff considered that the benefit of the costs 
order ought to be shared 50 : 50 between TBGL and BGF. 

 In May 2009 the Banks appealed against the final orders in the Main Action in the Appeal. 161.
The Bell Group Judgment Creditors, among others, lodged a cross-appeal. 

 Pending hearing of the Appeal the Banks applied for, and obtained on 4 December 2009, 162.
suspension orders in relation to the orders for monetary relief: Westpac Banking Corp v 
Bell Group Ltd (in liq) [2009] WASCA 166. The suspension orders were on terms that the 
Banks pay money into court or secure the judgment debts by certain deposit and charge 
arrangements. With one exception, namely Gentra, all of the Banks complied with the 
suspension orders. 

 The hearing of the Appeal occupied 44 hearing days before The Honourable Justice Lee, 163.
The Honourable Justice Drummond and The Honourable Justice Carr in the Court of 
Appeal between 18 April and 22 June 2011. 

 The reasons of the Court of Appeal on the Appeal were delivered on 17 August 2012: 164.
Westpac Banking Corporation v The Bell Group Ltd (in liq) [No 3] [2012] WASCA 157; 
(2012) 44 WAR 1. The Court of Appeal dismissed the Banks’ appeal and allowed some 
aspects of the Bell Group Judgment Creditors’ cross-appeal. This saw a 2% increase in the 
compound interest rate payable as part of monetary relief provided for in the final orders in 
the Main Action. 

 In substance the Court of Appeal decided that: 165.

 (Lee and Drummond AJJA; Carr AJA dissenting) as to the Barnes v Addy claim, (1)
the Banks were liable as “knowing recipients” of property obtained from a breach of 
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duty and also liable as “knowing participants” in a breach of duty (at [1096]-[1128] 
and [2097]-[2433]); 

 (Lee, Drummond and Carr AJJA) the Banks were liable in respect of the majority of (2)
the statutory claims and in respect of most dispositions and settlements (at [485] - 
[710], [2482]-[2513] and [3110]–[3214]); and 

 (Drummond and Carr AJJA; Lee AJA dissenting) the Banks were not liable in (3)
respect of the equitable fraud claim (at [2590] - [2662] and [3067] - [3097]). 

 On 17 August 2012 the Court of Appeal made orders in the Appeal varying the relief 166.
awarded by The Honourable Justice Owen in the Main Action by, among other things, 
increasing the rate at which compound interest accrued on the money the Banks had 
received and which they had to disgorge to the Bell Group Judgment Creditors. This 
resulted in the Bell Group Judgment Creditors holding a judgment debt as at 29 May 2009 
of approximately $2.322 billion against the Banks (with statutory interest the amount of the 
judgment debt as at 31 August 2012 was approximately $2.710 billion). 

 On 14 September 2012 the Banks made application to the High Court of Australia for 167.
special leave to appeal in the Special Leave Application. 

 The Banks’ Special Leave Application did not challenge all aspects of the relief ordered in 168.
favour of the Bell Group Judgment Creditors by The Honourable Justice Owen as varied by 
the Court of Appeal. In particular, the Banks accepted they had a liability pursuant to the 
Bell Group Judgment Creditors’ statutory claims to disgorge certain amounts paid over by 
the Bell Group Judgment Creditors together with simple interest thereon at court rates. 

 Following the Court of Appeal’s determination and the filing of the Special Leave 169.
Application the Bell Group Judgment Creditors and the Banks agreed to vary the terms of 
the suspension orders made in the Appeal on 4 December 2009 (refer to para 162 above). 
By consent orders were made in the Appeal on 4 December 2012 that resulted in: 

 Payment out to the Bell Group Judgment Creditors of some $718.135 million over (1)
10 to 11 December 2012. (This represented a portion of the total judgment debt 
which the parties agreed would be uncontested in the proceedings in the High 
Court of Australia, i.e. even if the Bell Group Judgment Creditors were wholly 
unsuccessful in the High Court of Australia proceedings they would recover and 
retain the $718.135 million. The $718.135 million included the $82.5 million in costs 
awarded in the Main Action together with statutory interest thereon. Annexure E 
sets out the uncontested amount received by each Bell Group Judgment Creditor.) 

 The Banks (other than Gentra) topping-up the money paid into court or otherwise (2)
secured so that the money paid into court or otherwise secured roughly 
approximated the difference between the judgment sum as varied on Appeal and 
the uncontested amounts paid out to the Bell Group Judgment Creditors. 

 Following the Court of Appeal's determination and the filing of the Special Leave 170.
Application BGF and the Banks agreed that an amount of $4,348.087.31 could be released 
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from an escrow account in the joint names of the BGF Liquidator and the then receivers 
and managers of BGF and paid to BGF. 

Particulars 

(1) BGF was a creditor of JN Taylor Finance Pty Ltd (in liq). 

(2) JN Taylor Finance Pty Ltd (in liq) declared three dividends in its winding up on 
9 September 1998, 15 December 1998 and 25 June 2004 and paid dividends to 
BGF on those dates in the amounts of $539,739, $1,297,968 and $290,541.17 
respectively. 

(3) Those dividends were held in an escrow account, in the joint names of the BGF 
Liquidator and the then receivers and managers of BGF (who had been appointed 
to the assets of BGF by the Banks), pending the outcome of the Main Action. 

(4) On 18 December 2012 those dividends were released from escrow. BGF received 
the total sum of $4,348,087.31 inclusive of interest earned while the dividends 
were held in the escrow account. 

 On 14 March 2013 the High Court of Australia granted the Banks special leave to appeal 171.
from the orders of the Court of Appeal made in the Appeal: Westpac Banking Corporation v 
The Bell Group Ltd (in liq) [2013] HCA Trans 49. 

 On 27 March 2013 in the High Court Appeal the Banks appealed to the High Court of 172.
Australia against the orders of the Court of Appeal made in the Appeal. The Bell Group 
Judgment Creditors lodged a cross-appeal.  

 The High Court Appeal was listed for hearing over three days in September 2013 until a 173.
settlement intervened (refer to paras 175 to 179 below ). 

 The remaining issues in the High Court Appeal were: 174.

 Whether the Banks were liable in relation to the Barnes v Addy claim propounded (1)
by the Bell Group Judgment Creditors having regard to the Banks’ contentions that: 

 the directors did not breach their duties; (a)

 any breaches of duty by the directors were not breaches of fiduciary duties; (b)

 the Banks did not receive any trust property or its equivalent; (c)

 the Banks were not liable as knowing participants in the alleged breaches (d)
of duty? 

 Whether, in any case, the Banks ought to be liable to pay compound interest on (2)
the sums ordered to be repaid, and if so, whether the interest rate ought be at the 
commercial rate applied by a majority of the Court of Appeal or some other 
measure? 
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 Whether the Bell Group Judgment Creditors were entitled, at their election, to an (3)
account of the profits derived by the Banks? 

(3) The Settlement of the Bell Proceedings 

 Representatives of the Bell Group Judgment Creditors and the Banks attended a private 175.
mediation in Singapore over 23 to 25 June 2013. Representatives of BGNV, the 
Commonwealth and ICWA also attended the mediation. The mediation resulted in an in 
principle compromise. Thereafter the parties negotiated the terms of a settlement deed. 
The Settlement Deed was executed on 17 September 2013. 

 Various conditions subsequent applied to the Settlement Deed. These included court 176.
approvals and directions in Australia and overseas. Messrs Woodings and Totterdell as 
liquidators or provisional liquidator of various of the Bell Group Companies obtained their 
necessary approvals and directions on 14 November 2013: Re Bell Group Ltd; Ex parte 
Woodings [2013] WASC 409; (2013) 97 ACSR 117. The final overseas approvals were not 
obtained until April 2014. The Settlement Deed became unconditional on 7 May 2014. 

 Completion under the Settlement Deed occurred on 27 June 2014. 177.

 On completion under the Settlement Deed the terms of settlement of the Bell Proceedings 178.
resulted in: 

 The suspension funds as paid into court or deposited and charged by the Banks (1)
being distributed in part to Mr Woodings (as trustee on behalf of the Bell Group 
Judgment Creditors) and in part to the Banks. The settlement sum paid to 
Mr Woodings was some $981.865 million plus interest accrued on that amount 
since the date of the Settlement Deed (received on about 25 June 2014). In 
addition, the Banks paid some additional amounts resulting from the discharge of 
the suspension arrangements (received between 1 August 2014 and 
10 September 2014). Annexure E sets out the sums received by Mr Woodings on 
trust for each Bell Group Judgment Creditor. 

 The Banks covenanting not to sue or prove in the windings up of any of the Bell (2)
Group Companies (Settlement Deed, cl. 6, 11 and 14). 

 The Lloyds Syndicate Banks assigning to BGF their rights in respect of the debts (3)
owed to the Lloyds Syndicate Banks by BGUK (some £104.7 million being principal 
and interest calculated up to the date of BGUK’s winding up) (Settlement Deed, 
cl. 6(i)). The assignment was effected by a deed of assignment dated 11 July 2014. 

 The discontinuance of the High Court Action (this occurred pursuant to orders of (4)
the High Court of Australia made 3 July 2014). 

 Pursuant to cl. 5(l) and (m) of the Settlement Deed Mr Woodings has deposited the 179.
amounts received pursuant to the Settlement Deed into interest bearing trust accounts and 
holds them on trust for the Bell Judgment Creditors in proportion to each Bell Judgment 
Creditors’ share of the column headed “Settlement Principal” in Annexure E. 
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(4) The Complexity and Risk of the Bell Proceedings 

 The Bell Proceedings were unusually large and complex. 180.

Particulars 

 The plaintiff repeats paras 5 to 20 and 152 to 174 above. As to the conduct of the (1)
Main Action generally the plaintiff refers to and relies on the affidavit of Ian Ross 
Adrian sworn 28 January 2009 and the affidavit of Ashley Wharton sworn 4 
February 2009 in the Main Action (copies of which will be provided to the parties) 
together with the materials referred to therein. 

 The plaintiff refers to and relies on the observations and findings of Owen J in The (2)
Bell Group Ltd v Westpac Banking Corporation (No 9) [2008] WASC 239; (2008) 
39 WAR 1 [1], [5], [651]-[661], [666]-[668], [672], [952], [954]-[960], [964], [9735] 
and Parts [38.3], [38.4], [38.5]. The plaintiff further refers to and relies on Owen J’s 
reasons for decision as a whole as well as Owen J’s reasons for decision in The 
Bell Group Ltd v Westpac Banking Corporation (No 10) [2009] WASC 107. 

 At the trial of the Main Action the plaintiff Bell Group Companies were represented (3)
by 10 counsel (including 4 senior counsel); the Banks were represented by 8 
counsel (including 3 senior counsel). 

 The plaintiff refers to and relies on the observations and findings of Wheeler JA in (4)
Westpac Banking Corporation v The Bell Group Ltd (in liq) [No 2] [2012] WASCA 
223 [2]-[3] and [7]. 

 The plaintiff refers to and relies on the observations and findings of the members of (5)
the Court of Appeal in Westpac Banking Corporation v The Bell Group Ltd (in liq) 
[No 3] [2012] WASCA 157; (2012) 44 WAR 1 [6] and [2707]. The plaintiff further 
refers to and relies on the Court of Appeal’s reasons for decision as a whole. 

 At the hearing of the Appeal the plaintiff Bell Group Companies were represented (6)
by 6 counsel (including 4 senior counsel); the Banks were represented by 8 
counsel (including 4 senior counsel). 

The plaintiff intends to provide further materials as to the unusual size and complexity of 
the Bell Proceedings in affidavit evidence to be relied on at the hearing of these 
proceedings. 

 At all times until the Banks made application to the High Court of Australia for special leave 181.
to appeal in the Special Leave Application there was an appreciable risk that the Bell 
Group Companies would ultimately be unsuccessful in the Bell Proceedings. 

Particulars 

 All litigation is risky. Lengthy, expensive and complex proceedings necessarily (1)
entail appreciable risk. The unusual size and complexity of the Bell Proceedings 
meant that it was such a lengthy, expensive and complex proceeding. 
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 The plaintiff refers to and relies on the observations and findings of Owen J in The (2)
Bell Group Ltd v Westpac Banking Corporation (No 9) [2008] WASC 239; (2008) 
39 WAR 1 [9735] and [9744]. 

 Further particulars will be provided after there is a waiver of legal professional (3)
privilege as contemplated in paras 204 to 206 below. 

The plaintiff intends to provide further materials as to the appreciable risk that the Bell 
Group Companies would ultimately be unsuccessful in the Bell Proceedings in affidavit 
evidence to be relied on at the hearing of these proceedings. 

 The Banks were well resourced litigants who vigorously defended the Bell Proceedings. 182.

Particulars 

 The plaintiff repeats paras 147 – 150, 155 – 156, 161 – 163, 167 and 172 above. (1)

 The Banks took steps the natural and probable consequences of which were to put (2)
at risk the continuation of the funding arrangements for the prosecution of the Bell 
Proceedings under the TBGL AFI and the BGF AFI. Among other things: 

 the Banks opposed the initial applications in the Court for orders under (a)
s 564 of the Corporations Law (refer to paras 143 and 151 above); 

 the Banks sought leave to be heard to oppose applications by the TBGL (b)
Liquidator and the BGF Liquidator under s 479(3) of the Corporations Law 
as to whether the liquidators would be acting properly and justifiably in 
executing instruments described as the “second supplemental deeds” (the 
effect of which would have been to amend the TBGL Bonds Trust Deed 
and the BGF Bonds Trust Deed to de-subordinate the TBGL Domestic 
Bonds and the BGF Domestic Bonds in relation to amounts payable under 
a s 564 order); 

 the Banks commenced and prosecuted proceedings against, among (c)
others, LDTC, TBGL, the TBGL Liquidator, BGF, the BGF Liquidator, 
ICWA, BGNV and the Commonwealth in Supreme Court of Western 
Australia action CIV 2061 of 1996. 

 The Banks, by public relations consultants retained by them and their solicitors, (3)
made statements and gave formal briefings to media representatives as to the Bell 
Proceedings. 

 The Banks retained a lobbyist to brief the Western Australian State Opposition as (4)
to the Bell Proceedings. 

The plaintiff intends to provide further materials as to the actions taken by the Banks in 
defence of the Bell Proceedings in affidavit evidence to be relied on at the hearing of these 
proceedings. 
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 At about the time that the TBGL Initial AFI and the BGF Initial AFI were executed the TBGL 183.
Liquidator and the BGF Liquidator were provided with an initial costs estimate for the 
prosecution of the Bell Proceedings in the amount of at least $3.6 million. That initial costs 
estimate was provided to BGNV, the Commonwealth, LDTC and ICWA at around the time 
it was provided to the TBGL Liquidator and the BGF Liquidator. The size and complexity of 
the Bell Proceedings, together with the Banks’ vigorous defence of the Bell Proceedings, 
resulted in the actual costs of the Bell Proceedings as indemnified under Bell Indmenities 
Indemnities being substantially more than the $3.6 million. 

Particulars 

The initial costs estimate was provided in Blake Dawson Waldron’s letter dated 5 May 
1995. The plaintiff will refer to the letter dated 5 May 1995 at trial for its full terms and 
effect. As to the actual costs of the Bell Proceedings as indemnified under Bell Indmenities 
Indemnities the plaintiff refers to and relies on paras 184 to 193 below. Various costs 
estimates were provided subsequent to 5 May 1995. The plaintiff intends to provide further 
materials as to the subsequent costs estimates in affidavit evidence to be relied on at the 
hearing of these proceedings. 

II.F The Advances made and other matters relevant to the risk assumed by the Assisting 
Creditors 

(1) Advances made under the Indemnity Arrangements 

 From 1995 until around May 2014 the TBGL Liquidator received advances under the TBGL 184.
AFI and the BGF Liquidator received advances under the BGF AFI to meet costs and 
expenses incurred in the TBGL winding up and the BGF winding up respectively in 
connection with the Bell Proceedings. Relevantly: 

 from 1995 to 31 March 1999 the advances were made by or on behalf of BGNV, (1)
the Commonwealth and ICWA and LDTC; 

 from 31 March 1999 (when BGNV became a “Terminating Creditor” as defined in (2)
and for the purposes of the TBGL AFI and the BGF AFI) the advances were made 
by or on behalf of the Commonwealth and ICWA and LDTC. 

 The confirmed advances made and received under the TBGL AFI and the BGF AFI total 185.
approx. $216.70 million as particularised below. Further particulars of the advances will be 
provided separately in the form of an Excel spreadsheet detailing the advances under the 
various Bell Indemnities by invoice. 
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Particulars 

Source TBGL AFI BGF AFI TOTAL 

BGNV $10,324,775 (1) $10,205,887 (2) $20,530,662 

Commonwealth (3) $16,084,041 
$16,083,635 (4) 

$16,083,507 
$16,083,101 (5) 

$32,167,548 
$32,166,736 

ICWA / LDTC (6) $81,993,632 
$81,991,604 

$82,008,061 
$82,006,033 

$164,001,692 
$163,997,636 

TOTAL $108,402,448 
$108,400,014 

$108,297,455 
$108,295,021 

$216,699,902 
$216,695,034 

 
NOTE: 

 In addition to the confirmed advances by BGNV the plaintiff believes there are (1)
unconfirmed advances of approximately $429,592. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 

 In addition to the confirmed advances by BGNV the plaintiff believes there are (2)
unconfirmed advances of approximately $431,126. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 

 Since about 29 September 1999 ICWA paid the Commonwealth’s advances under (3)
the TBGL AFI and the BGF AFI on behalf of the Commonwealth in accordance 
with ICWA’s obligation to do so under the Indemnity and Distribution Agreement 
(refer to para 109(1) above.) The amount shown above for the Commonwealth 
includes the amounts ICWA paid on behalf of the Commonwealth. 

 In addition to the confirmed advances by the Commonwealth the plaintiff believes (4)
there are unconfirmed advances of approximately $66,052. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 

 In addition to the confirmed advances by the Commonwealth the plaintiff believes (5)
there are unconfirmed advances of approximately $66,449. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 
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 As between ICWA and LDTC all amounts advanced in relation to the TBGL AFI (6)
and the BGF AFI have been paid by ICWA. ICWA did so on its own behalf and on 
behalf of LDTC under the TBGL AFI. As to the BGF AFI, ICWA did so on behalf of 
LDTC. 

 Since January 2013 TBGL and BGF have self-funded the costs and expenses incurred in 186.
the TBGL winding up and the BGF winding up in connection with the Bell Proceedings. 
Part of the uncontested amounts received from the Banks (refer to para 169(1) above) has 
been applied for that purpose. 

 From 1996 until around May 2012 the BGF Liquidator received advances under the BGUK 187.
Back-to-Back Indemnity (refer to para 124(2) above) to meet costs and expenses incurred 
in the BGF winding up in connection with the Bell Proceedings. Relevantly: 

 from 1995 to 31 March 1999 the advances were made by or on behalf of BGNV, (1)
the Commonwealth and ICWA and LDTC; 

 from 31 March 1999 the advances were made by or on behalf of the (2)
Commonwealth and ICWA and LDTC. 

 The confirmed advances made and received under the BGUK Back-to-Back Indemnity total 188.
approx. $408,761 as particularised below. Further particulars of the advances will be 
provided separately in the form of an Excel spreadsheet detailing the advances under the 
various Bell Indemnities by invoice. 

Particulars 

BGNV Commonwealth (2) ICWA / LDTC (4) 

Nil (1) $51,639.10 (3) $357,122.01 

 
NOTE: 

 Although there are no confirmed advances by BGNV the plaintiff believes there are (1)
unconfirmed advances of approximately $145,042. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 

 Since about 29 September 1999 ICWA paid the Commonwealth’s advances under (2)
the BGUK Back-to-Back Indemnity on behalf of the Commonwealth in accordance 
with ICWA’s obligation to do so under the Indemnity and Distribution Agreement 
(refer to para 109(1) above. The amount shown above for the Commonwealth 
includes the amounts ICWA paid on behalf of the Commonwealth. 

 In addition to the confirmed advances by the Commonwealth the plaintiff believes (3)
there are unconfirmed advances of approximately $19,778. These advances are 
unconfirmed either because proof of payment has not been provided, further or 
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alternatively, proof of the AUD equivalent of the amount paid has not been 
provided. 

 As between ICWA and LDTC all amounts advanced in relation to the BGUK Back-(4)
to-Back Indemnity have been paid by ICWA. ICWA did so on behalf of LDTC. 

 Between 19991996 and December 2012 the TBGL Liquidator and the BGF Liquidator 189.
received advances from ICWA under the ad hoc miscellaneous indemnities in relation to 
ATE insurance costs, and public relations costs and storage costs (refer to para 141 
above) and the Gentra Back-to-Back Indemnity (refer to para 139(2) above) to meet costs 
and expenses incurred in the TBGL winding up and the BGF winding up in connection with 
the Bell Proceedings. The advances total approx. $3,554,679 $3,607,910 as particularised 
below. Further particulars of the advances will be provided separately in the form of an 
Excel spreadsheet detailing the advances under the various Bell Indemnities by invoice. 

Particulars 

 ATE insurance 
costs 

Public 
relations costs 

Storage costs Gentra Back-to- 
Back Indemnity 

TBGL $1,295,000 $93,211 $57,529 $389,128 
$383,890 

BGF $1,295,000 $93,211 Nil $389,128 
$383,890 

TOTAL $2,590,000 $186,422 $57,529 $778,257 
$773,960 

 
 Between 1999 and 2003 the BGF Liquidator and the TBGL Liquidator received advances 190.

from ICWA under the ad hoc miscellaneous indemnity in relation to the PwC conflict costs 
(refer to para 141 above) to meet costs and expenses incurred in the BGF winding up in 
connection with the Bell Proceedings. The advances total approx. $650,982 $650,586. 
Further particulars of the advances will be provided separately in the form of an Excel 
spreadsheet detailing the advances under the various Bell Indemnities by invoice. 

 Between 2000 and February 2012 LDTC received advances from ICWA under the LDTC 191.
Deed of Indemnity (refer to para 134 above) and the LDTC Appeal Deed of Indemnity 
(refer to para 135 above) to meet costs and expenses incurred in connection with the Bell 
Proceedings. The advances total approx. $1,769,897. Further particulars of the advances 
will be provided separately in the form of an Excel spreadsheet detailing the advances 
under the various Bell Indemnities by invoice. 

 As between the Australian Bell Group Companies (which include Western Interstate, Bell 192.
Bros, Wanstead, Wigmores, the Group A Companies and the Group B Companies) all of 
the costs and expenses incurred in the windings up in the conduct of the Bell Proceedings 
have been incurred by TBGL and BGF and shared by those two companies on a 50 : 50 
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basis (refer to paras 95(3)(b) and 99(3)(b) above). Accordingly, there have been no 
advances by any indemnifier under the WI Indemnity (refer to paras 115 and 116 above), 
the WISAA (refer to paras 117 and 118 above), the Group A Companies Back-to-Back 
Indemnity (refer to para 128(2) above or the Group B Companies Back-to-Back Indemnity 
(refer to para 130(2) above). 

 In the premises pleaded in paras 184 to 192 above BGNV, the Commonwealth and ICWA 193.
and LDTC advanced by way of indemnity under the Bell Indemnities an amount of 
$223,084,220 $223,132,188, as particularised below, to meet costs and expenses incurred 
in connection with the Bell Proceedings. 

 

Particulars 

 

 
 The funds advanced by way of indemnity under the Bell Indemnities, as referred to in 194.

paras 184 to 193 above, do not carry interest. Accordingly, in addition to their advances 
BGNV, the Commonwealth and ICWA and LDTC have not had the use of the funds 
advanced to the TBGL Liquidator and the BGF Liquidator since the time the funds were 
advanced. 

Particulars 

The opportunity cost incurred by BGNV, the Commonwealth and ICWA and LDTC during 
the time they have been out of the money advanced is to be approximated by applying a 
notional interest component on the advances. The plaintiff intends to provide further 
materials as to such calculations in affidavit evidence to be relied on at the hearing of these 
proceedings. 

 TBGL BGF LDTC Total 

 TBGL AFI Gentra Other BGF AFI BGUK Gentra Other   

BGNV $10,324,775 0 0 $10,205,887 0 0 0 0 $20,530,662 

Commonwealth $16,084,041 

$16,083,635 

0 0 $16,083,507 

$16,083,101 

$51,639 0 0 0 $32,219,188 

$32,218,376 

ICWA / LDTC $81,993,632 

$81,991,604 

$389,128 

$386,980 

$1,750,222 

$1,807,553 

$82,008,061 

$82,006,033 

$357,122 $389,128 

$386,980 

$1,677,181 

$1,676,983 

$1,769,897 $170,334,371 

$170,383,151 

TOTAL $108,402,448 

$108,400,014 

$389,128 

$386,980 

$1,750,222 

$1,807,553 

$108,297,455 

$108,295,021 

$408,761 $389,128 

$386,980 

$1,677,181 

$1,676,983 

$1,769,897 $223,084,220 

$223,132,188 
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 But for the Bell Indemnities and the amounts advanced by way of indemnity under the Bell 195.
Indemnities: 

 the TBGL Liquidator and the BGF Liquidator would not have been able to cause (1)
the Bell Proceedings to have been commenced and prosecuted in the manner in 
which they were commenced and prosecuted; 

 the recoveries from the Bell Proceedings, as particularised in paras 169(1) and (2)
178(1) and (3) above and Annexure E, would not have been received by the Bell 
Group Judgment Creditors; 

 BGF would not have received the amount of $4,348,087.31 by way of dividends (3)
from the winding up of JN Taylor Finance Pty Ltd (in liq) (refer to para 170 above); 

 the Banks would not have covenanted not to sue or prove in the windings up of any (4)
of the Bell Group Companies (refer to para 178(2) above); 

 the assets available or expected to be available for distribution in the winding up of (5)
TBGL (as referred to in para 210 below) and in the winding up of BGF (as referred 
to in para 211 below) would not have been available for distribution; 

 there would have been no dividend available to ordinary unsecured creditors in the (6)
winding up of TBGL or the winding up of BGF. 

(2) Security for Costs Provided by Indemnifiers 

 In the course of the Main Action the plaintiff Bell Group Companies, the TBGL Liquidator 196.
and the BGF Liquidator were required to provide security for costs in tranches. 

 The required security for costs was provided or procured by BGNV, the Commonwealth 197.
and ICWA for and on behalf of the plaintiff Bell Group Companies, the TBGL Liquidator and 
the BGF Liquidator. In total security for costs was proffered in an amount of $56 million. 
This was provided or procured by: 

 BGNV in the amount of $2.42 million (in the form of bank bonds BGNV procured (1)
through one of its bondholders); 

 the Commonwealth in the amount of $6.6675 $8.93172 million; and (2)

 ICWA in the amount of $33.3325 $44.64828 million. (3)

 BGNV, the Commonwealth and ICWA provided or procured the security for costs required 198.
of the plaintiff Bell Group Companies, the TBGL Liquidator and the BGF Liquidator in the 
Main Action pursuant to obligations to do so in the TBGL AFI (cl. 5.2 - 5.7) and the BGF 
AFI (cl. 5.2-5.7 and 10.2). 

(3) ATE Insurance Policy 

 On about 8 September 1999 ICWA requested that the TBGL Liquidator and the BGF 199.
Liquidator join with ICWA in purchasing an “After The Event litigation costs” insurance 
policy; and that the TBGL Liquidator and the BGF Liquidator pay 33.33% of the premium 
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for the policy (an amount of $2.5 million). ICWA stated that the proposed insurance policy 
would consolidate funding for the Bell Proceedings, making it more likely that funding 
would continue, by: 

 limiting the liquidators’ potential exposure (and therefore that of the indemnifiers (1)
under the TBGL AFI and the BGF AFI) to an adverse costs order made in favour of 
the Banks; and 

 covering ICWA’s exposure to the future own costs of funding the Bell Proceedings. (2)

Particulars 

The request was made in Edgar & Co’s letter to Blake Dawson Waldron dated 
8 September 1999. ICWA also suggested that the proposed “After The Event litigation 
costs” insurance policy would enhance the prospects of obtaining a settlement with the 
Banks as the existence of the policy would: (a) provide protection from a “trial by attrition” 
strategy; and (b) indicate to the Banks that independent third parties, namely, the insurers, 
considered that the Banks would be unsuccessful in the Bell Proceedings. 

 In September 1999 and October 1999 the BGF Liquidator and the TBGL Liquidator each 200.
separately agreed to ICWA’s request to join in purchasing the “After The Event litigation 
costs” insurance policy. The liquidators did so as they considered it was in the best 
interests of the TBGL and BGF windings up in that: 

 The policy would provide an additional source of funding for any adverse costs (1)
orders that may be made against the plaintiffs in the Bell Proceedings if the 
proceedings were unsuccessful; 

 BGNV had become a “Terminating Creditor” as defined in and for the purposes of (2)
the TBGL AFI and the BGF AFI.  Accordingly, ICWA was paying about 83.33% of 
the advances to fund the ongoing costs and expenses of conducting the Bell 
Proceedings. In order to continue the Bell Proceedings it was critical that ICWA’s 
funding support be maintained.  

If, for the reasons ICWA advanced in seeking that the liquidators join in the 
purchase of the policy, funding would be consolidated, making it more likely that 
ICWA’s funding for the costs and expenses to conduct the Bell Proceedings would 
continue, that was to the substantial benefit of TBGL and BGF. In addition if, as it 
appeared to the TBGL Liquidator and the BGF Liquidator, the policy would reduce 
the risk to ICWA of an unsuccessful outcome in the Bell Proceedings and increase 
the likelihood of a settlement with the Banks, that too would increase the prospect 
of maintaining ICWA’s funding of the costs and expenses of the Bell Proceedings 
to completion. 

 ICWA was willing to advance to the TBGL Liquidator and the BGF Liquidator, on a (3)
limited recourse basis, the premium payable in relation to the “After The Event 
litigation costs” insurance policy (refer to para 141 above). 
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 On about 1 September 1999, but with an effective commencement date of 1 April 1999, the 201.
TBGL Liquidator, the BGF Liquidator and ICWA entered into the ATE Litigation Costs 
Insurance Policy. By the policy: 

 the insurers were obliged to indemnify the TBGL Liquidator, the BGF Liquidator (1)
and ICWA against a liability to the Banks for an adverse costs order if unsuccessful 
in the Bell Proceedings in an amount limited to $15 million (cl. 4 and 7); 

 the insurers were obliged to indemnify ICWA in relation to its non-recouped post-(2)
1 April 1999 payments under the TBGL AFI and the BGF AFI in an amount limited 
to $25 million (cl. 5 and 7). 

The plaintiff will refer to the ATE Litigation Costs Insurance Policy at trial for its full terms, 
meaning and effect. 

 As the costs and expenses of conducting the Bell Proceedings increased ICWA obtained 202.
further levels of cover under the ATE Litigation Costs Insurance Policy as particularised 
below. 

Particulars 

 Amount of cover Premium 

Banks' costs ICWA's funding 
after 1 April 

1999 

Amount paid Date paid 

Primary policy 

$15,000,000 $25,000,000 

$5,000,000 01/09/99 

1st Excess 
Layer 

$2,500,000 01/09/99 

2nd Excess 
Layer 

 $10,000,000 $250,000 
$1,250,000 

18/08/00 
30/01/01 

3rd Excess 
Layer 

 $10,000,000 $150,000 
$1,050,000 

15/09/00 
28/11/01 

4th Excess 
Layer 

 $5,000,000 $250,000 
$650,000 

13/03/01 
31/03/02 

5th Excess 
Layer 

 $5,000,000 $100,000 
$500,000 

13/03/01 
30/06/03 

6th Excess 
Layer 

 $2,500,000 $125,000 
$250,000 

26/04/01 
01/08/03 

7th Excess 
Layer 

 $2,500,000 $125,000 
$250,000 

31/01/02 
01/09/03 

Total $15,000,000 $60,000,000 $12,450,000  
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(4) Legal Advice as to the Prospects of Success in the Bell Proceedings 

 From time to time the TBGL Liquidator and the BGF Liquidator obtained legal advice as to 203.
the Bell Group Companies’ prospects of success in the Bell Proceedings. 

 For the purpose of these proceedings the plaintiff is willing to waive the legal professional 204.
privilege which otherwise attaches to the conclusions expressed in the material written 
legal advice received by one or both of the TBGL Liquidator and the BGF Liquidator as to 
the Bell Group Companies’ prospects of success in the Bell Proceedings (up to the Banks 
commencing the Special Leave Application, at which time it became apparent that the Bell 
Group Companies would at least be successful in the Bell Proceedings to the extent of the 
uncontested amounts as paid by the Banks to the Bell Group Judgment Creditors following 
conclusion of the Appeal). 

 However, because the legal professional privilege attaching to the relevant advice is held 205.
jointly with certain of the other plaintiffs to the Main Action, or alternatively, the assisting 
creditors have a common interest in those advices, the plaintiff has sought the consent of 
those parties to waive the privilege. The plaintiff has obtained the consent of the 
Comonwealth Commonwealth and ICWA to waive privilege as to the conclusions 
expressed in the relevant legal advice. The plaintiff has not obtained consent from BGNV 
or LDTC. The plaintiff intends to file an amended SFIC addressing the conclusions 
expressed in the relevant legal advice received by the TBGL Liquidator and the BGF 
Liquidator once BGNV, LDTC and any other necessary person has provided its consent to 
the waiver. 

 Nothing in paras 203 to 205 above is intended to waive or constitutes a waiver of the legal 206.
professional privilege attaching to the relevant legal advice in the absence of the necessary 
consent on the part of BGNV, ICWA and LDTC. 

II.G The windings-up of TBGL and BGF (inc. debts / claims and the effect of distributions 
within the Bell Group) 

(1) Creditors’ Claims 

 The known creditors of TBGL (and their respective debts or claims) as at the date of this 207.
SFIC are set out in Annexure F. Annexure F also identifies where those debts or claims are 
yet to be finally adjudicated. 

 The known creditors of BGF (and their respective debts or claims) as at the date of this 208.
SFIC are set out in Annexure G. Annexure G also identifies where those debts or claims 
are yet to be finally adjudicated. While it is shown in Annexure G as being a creditor of 
BGF, there is a question as to whether Western Interstate is a creditor of BGF in that 
BGNV has foreshadowed that it intends to seek declaratory relief that Western Interstate is 
not a creditor of BGF. 

 The known creditors of various other Bell Group Companies (and their respective debts or 209.
claims) as at the date of this SFIC are set out in Annexure H. Annexure H also identifies 
where those debts or claims are yet to be finally adjudicated. 
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(2) Available assets for distribution in the windings up of TBGL and BGF 

 The assets available or expected to be available for distribution in the winding up of TBGL 210.
are the following: 

 $50,000,851.37 in uncontested amounts paid by the Banks to TBGL following (1)
conclusion of the Appeal (refer to para 169(1) above and Annexure E) – this is an 
amount recovered in respect of the costs and expenses of the Bell Proceedings. 

 $5,157,438.11 held by Mr Woodings as trustee on trust for TBGL following (2)
completion under the Settlement Deed (refer to paras 178(1) and 179 above and 
Annexure E) – this is an amount recovered in respect of the costs and expenses of 
the Bell Proceedings as it represents a costs recovery from BGUK. 

Particulars 

When negotiating the terms of the Settlement Deed Mr Woodings as liquidator of 
TBGL and BGF sought that BGUK reduce its share of the settlement amount 
insofar as TBGL and BGF had borne all the costs of the Bell Proceedings. BGUK, 
by the BGUK Liquidator, agreed to so reimburse TBGL and BGF in respect of 
some of the costs and expenses of the Bell Proceedings. TBGL’s entitlement under 
the Settlement Deed represents its share of this costs recovery from BGUK. 

 Distributions to be received by TBGL from recoveries by other Bell Group (3)
Judgment Creditors (either directly or indirectly following one or more distributions 
in the winding up of a Bell Group Company). 

Particulars 

Assuming that the costs and expenses of the Bell Proceedings continue to be 
shared 50 : 50 between TBGL and BGF the plaintiff estimates that TBGL will 
receive distributions from recoveries by other Bell Group Judgment Creditors of in 
the order of $253.59 million. This will arise as follows (and is depicted in Annexure 
I): 

 TBGL is the sole member of BPG. BPG is a Bell Group Judgment Creditor (a)
(refer to Annexure E). It is expected that all of BPG’s creditors, who are 
external to the Bell Group, will be paid in full. Accordingly, there will be a 
surplus in BPG’s winding up that will be payable to TBGL. 

 TBGL is a creditor of Dolfinne Pty Ltd (in liq) holding 98% of the claims in (b)
its winding up. Dolfinne Pty Ltd (in liq) is a Bell Group Judgment Creditor 
(refer to Annexure E). Accordingly, after payment of costs and expenses in 
the winding up of Dolfinne Pty Ltd (in liq), 98% of its recoveries will be 
distributed to TBGL. 

 TBGL is a creditor of Maranoa Transport Pty Ltd (in liq) holding 98% of the (c)
claims in its winding up. Maranoa Transport Pty Ltd (in liq) is a Bell Group 
Judgment Creditor (refer to Annexure E). Accordingly, after payment of 
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costs and expenses in the winding up of Maranoa Transport Pty Ltd (in liq), 
98% of its recoveries will be distributed to TBGL. 

 TBGL is the sole member of Maradolf Ltd (in liq). In turn Maradolf Ltd (in (d)
liq) is: 

(i) a creditor of Dolfinne Pty Ltd (in liq) holding 2% of the claims in its 
winding up. Dolfinne Pty Ltd (in liq) is a Bell Group Judgment 
Creditor (refer to Annexure E). Accordingly, after payment of costs 
and expenses in the winding up of Dolfinne Pty Ltd (in liq), 2% of 
its recoveries will be distributed to Maradolf Ltd (in liq); and 

(ii) a creditor of Maranoa Transport Pty Ltd (in liq) holding 1% of the 
claims in its winding up. Maranoa Transport Pty Ltd (in liq) is a Bell 
Group Judgment Creditor (refer to Annexure E). Accordingly, after 
payment of costs and expenses in the winding up of Maranoa 
Transport Pty Ltd (in liq), 1% of its recoveries will be distributed to 
Maradolf Ltd (in liq); and 

(iii) a creditor of TBGL. 

It is expected that all of Maradolf Ltd (in liq)’s post-liquidation expenses and 
pre-liquidation creditors, who are external to the Bell Group, will be paid in 
full from the initial distributions by either Dolfinne Pty Ltd (in liq) or Maranoa 
Transport Pty Ltd (in liq). Accordingly, there will be a net surplus in 
Maradolf Ltd (in liq)’s winding up that will be payable to TBGL. That surplus 
will have been derived from recoveries by other Bell Group Judgment 
Creditors, namely, Dolfinne Pty Ltd (in liq) and Maranoa Transport Pty Ltd 
(in liq). It is expected that Maradolf Ltd (in liq) will return any distributions it 
receives from TBGL back to TBGL as explained in Annexure J. 

 Flow-Back Dividends. (4)

Particulars 

The concept of the “Flow-Back Dividends” that will be received in the windings up 
of TBGL and BGF is explained in Annexure A. The amount of the Flow-Back 
Dividends that will be received in the windings up of TBGL and BGF depends on 
many variables, e.g. whether a s 564 order is made and if so to what extent, in 
favour of whom and on what terms (if any). As the amount of the Flow-Back 
Dividends is dependent on uncertain variables the plaintiff does not advance any 
estimate as to the likely amount of the Flow-Back Dividends. 

 The right under the Liquidators’ Indemnity Agreement to obtain indemnification by (5)
the BGF Liquidator as to any advances shortfall in TBGL’s winding up (refer to 
paras 101 and 102 above). 
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Particulars 

There is a temporary “advances shortfall” in the TBGL winding up: at the moment 
the cash receipts in the winding up of TBGL are insufficient to meet all of the costs 
and expenses of the winding up. However, it is expected that the advances 
shortfall will only be temporary. There will be sufficient cash receipts in the winding 
up of TBGL to meet all the costs and expenses of its winding up after distributions 
are received from the windings up of other Bell Group Judgment Creditors (refer to 
para 210(3) above). 

 Earnings after income tax, if any, on the amounts referred to above. (6)

Particulars 

The TBGL Liquidator has invested the cash assets available for distribution in the 
winding up of TBGL and income is being earned on the investment. 

 The assets available or expected to be available for distribution in the winding up of BGF 211.
are the following: 

 $536,216,729.96 in uncontested amounts paid by the Banks to BGF following (1)
conclusion of the Appeal (refer to para 169(1) above and Annexure E) – included 
within this amount is $50,000,851.34 recovered in respect of the costs and 
expenses of the Bell Proceedings. 

 $776,218,684.12 held by Mr Woodings as trustee on trust for BGF following (2)
completion under the Settlement Deed (refer to paras 178(1) and 179 above and 
Annexure E) –  included within this amount is $5,157,438.11 recovered in respect 
of the costs and expenses of the Bell Proceedings as it represents a costs 
recovery from BGUK. The particulars to para 210(2) above are repeated. 

 The debts previously owed by BGUK to the Lloyds Syndicate Banks as assigned to (3)
BGF as part of the compromise under the Settlement Deed (refer to paras 178(3) 
above). The plaintiff estimates that the additional dividend that BGF will receive 
from BGUK by reason of the assignment to BGF of the debts due by BGUK to the 
Lloyds Syndicate Banks is in the range of $15 million to $55 million. 

Particulars 

BGUK is a Bell Group Judgment Creditor (refer to Annexure E). Apart from its 
debts to the Lloyds Syndicate Banks as now assigned to BGF (29.7% of BGUK’s 
total debts), BGUK owed debts to BGF (2.3% of BGUK’s total debts – refer to para 
211(4)(a) below) and a body corporate that has now been dissolved, Bell 
International Investments Ltd (68% of BGUK’s total debts). It is open to the Crown 
in the right of the United Kingdom to prove in the liquidation of the BGUK in respect 
of the rights previously held by the dissolved entity Bell International Investments 
Ltd. The plaintiff does not know whether the Crown in the right of the United 
Kingdom will seek to exercise that right. If the Crown in the right of the United 
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Kingdom seeks to prove in BGUK’s winding up, the additional dividend that BGF is 
to receive from BGUK by reason of the assignment of the Lloyd’s Syndicate Banks’ 
debts is estimated to be in the order of $15 million; if the Crown in the right of the 
United Kingdom does not seek to prove, the additional dividend is estimated to be 
in the order of $5539 million. 

 Distributions to be received by BGF from recoveries by other Bell Group Judgment (4)
Creditors (either directly or indirectly following one or more distributions in the 
winding up of a Bell Group Company). 

Particulars 

Assuming that the costs and expenses of the Bell Proceedings continue to be 
shared 50 : 50 between TBGL and BGF the plaintiff estimates that BGF will receive 
distributions from recoveries by other Bell Group Judgment Creditors of in the 
order of $81.66 million. This will arise as follows (and is depicted in Annexure I): 

 Ignoring the debts previously owed by BGUK to the Lloyds Syndicate (a)
Banks as assigned to BGF as part of the compromise under the Settlement 
Deed (refer to paras 178(3) and 211(3) above), BGF is a creditor of BGUK 
holding at least 2.3% of the claims in its winding up. BGUK is a Bell Group 
Judgment Creditor (refer to Annexure E). Accordingly, after payment of 
costs and expenses in the winding up of BGUK, at least 2.3% of its 
recoveries will be distributed to BGF. (The 2.3% increases if the Crown in 
the right of the United Kingdom does not seek to prove in BGUK’s winding 
up in respect of the rights previously held by the dissolved entity Bell 
International Investments Ltd.) 

 BGF is a creditor of Bell Equity Management Ltd (in liq) holding 100% of (b)
the claims in its winding up. Bell Equity Management Ltd (in liq) is a Bell 
Group Judgment Creditor (refer to Annexure E). Accordingly, after payment 
of costs and expenses in the winding up of Bell Equity Management Ltd (in 
liq), 100% of its recoveries will be distributed to BGF (BGF will not be 
repaid in full). 

 BGF is a creditor of Industrial Securities Pty Ltd (in liq) holding 93% of the (c)
claims in its winding up. Industrial Securities Pty Ltd (in liq) is a Bell Group 
Judgment Creditor (refer to Annexure E). Accordingly, after payment of 
costs and expenses in the winding up of Industrial Securities Pty Ltd Pty 
Ltd (in liq), 93% of its recoveries will be distributed to BGF. 

 BGF is a creditor of Western Transport Pty Ltd (in liq) holding 100% of the (d)
claims in its winding up. In turn Western Transport Pty Ltd (in liq) is: 

(i) a creditor of Dolfinne Securities Pty Ltd (in liq) holding 100% of the 
claims in its winding up. Dolfinne Securities Pty Ltd (in liq) is a Bell 
Group Judgment Creditor (refer to Annexure E). Accordingly, after 
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payment of costs and expenses in the winding up of Dolfinne 
Securities Pty Ltd (in liq), 100% of its recoveries will be distributed 
to Western Transport Pty Ltd (in liq) (which will not be repaid in 
full); and 

(ii) a creditor of Wanstead Securities Pty Ltd (in liq) holding 100% of 
the claims in its winding up. Wanstead Securities Pty Ltd (in liq) is 
a Bell Group Judgment Creditor (refer to Annexure E). Accordingly, 
after payment of costs and expenses in the winding up of 
Wanstead Securities Pty Ltd (in liq), 100% of its recoveries will be 
distributed to Western Transport Pty Ltd (in liq) (which will not be 
repaid in full). 

After payment of costs and expenses in the winding up of Western 
Transport Pty Ltd (in liq), 100% of its recoveries will be distributed to BGF 
(which will not be repaid in full). That distribution will have been derived 
from recoveries by other Bell Group Judgment Creditors, namely, Dolfinne 
Securities Pty Ltd (in liq) and Wanstead Securities Pty Ltd (in liq). 

 BGF is a creditor of Harlesden Finance Pty Ltd (in liq) holding 100% of the (e)
claims in its winding up. In turn Harlesden Finance Pty Ltd (in liq) is a 
creditor of Neoma Investments Pty Ltd (in liq) holding 100% of the claims in 
its winding up. Neoma Investments Pty Ltd (in liq) is a Bell Group 
Judgment Creditor (refer to Annexure E). Accordingly, after payment of 
costs and expenses in the winding up of Neoma Investments Pty Ltd (in 
liq), 100% of its recoveries will be distributed to Harlesden Finance Pty Ltd 
(in liq) (which will not be repaid in full). After payment of costs and 
expenses in the winding up of Harlesden Finance Pty Ltd (in liq), 100% of 
its recoveries will be distributed to BGF (which will not be repaid in full). 
That distribution will have been derived from recoveries by other Bell 
Group Judgment Creditors, namely, Neoma Investments Pty Ltd (in liq). 

 The amount of $4,348,087.31 received by way of dividends from the winding up of (5)
JN Taylor Finance Pty Ltd (in liq) (inclusive of interest on those dividends while 
they were held in an escrow account pending the outcome of the Main Action  – 
refer to para 170 above). 

 Flow-Back Dividends. (6)

Particulars 

The plaintiff repeats the particulars in para 210(4) above. 

 Earnings after income tax, if any, on the amounts referred to above. (7)
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Particulars 

The BGF Liquidator has invested the cash assets available for distribution in the 
winding up of BGF and income is being earned on the investment. 

II.H Unresolved issues in TBGL’s and BGF’s windings up 

 The plaintiff considers that a number of matters must be completed or resolved before he 212.
will be in a position to declare a dividend for distribution to ordinary unsecured creditors in 
the windings up of TBGL and BGF. 

 The matters that must be completed or resolved by Mr Woodings as liquidator of TBGL, 213.
BGF and the other Australian Bell Group Companies in liquidation before the declaration of 
a dividend for distribution to ordinary unsecured creditors in the windings up of TBGL and 
BGF are: 

 Mr Woodings as liquidator must call for and finally adjudicate on proofs of debt in (1)
the windings up of TBGL, BGF and the other Australian Bell Group Companies. 
(To the extent conflict of interest issues arise in such adjudications it will be 
necessary for Mr Woodings to obtain directions from the Court or take other steps 
before consideration of the adjudication.) 

 Mr Woodings as liquidator must resolve any proof of debt appeals that arise in the (2)
windings up of TBGL and BGF. 

 Mr Woodings as liquidator of TBGL and BGF must resolve a number of tax related (3)
issues that arise in the windings up of TBGL and BGF as well as lodging income 
tax returns for the Australian Bell Group Companies, where required, and dealing 
with any assessments as issued. 

Particulars 

The outstanding tax related issues that arise in the TBGL and BGF windings up 
concern: 

 what components, if any, of the uncontested amounts, the settlement sums (a)
and interest earned on those amounts is assessable for income tax; 

 the deductibility of interest which accrued on the debts owed to the (b)
Australian Banks, the TBGL Domestic Bonds and the BGF Domestic 
Bonds; 

 the deductibility of available tax losses from 1 July 2003 (where there are (c)
issues as to the continuity of ownership test and the application of the 
commercial debt forgiveness rules to the Settlement Deed); 

 the possible remission of additional tax or penalties; (d)

 the possible remission of GIC. (e)
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 Mr Woodings as liquidator of certain other Australian Bell Group Companies must (4)
take steps so that distributions are received in TBGL and BGF from recoveries by 
other Bell Group Judgment Creditors (as contemplated in paras 210(3) and 211(4) 
above). 

Particulars 

TBGL and BGF will not receive their expected distributions from recoveries by 
other Australian Bell Group Judgment Creditors until distributions have been 
declared and effected in: 

 BPG; (a)

 Dolfinne Pty Ltd (in liq); (b)

 Maranoa Transport Pty Ltd (in liq); (c)

 Maradolf Ltd (in liq); (d)

 Bell Equity Management Ltd (in liq); (e)

 Industrial Securities Pty Ltd (in liq); (f)

 Dolfinne Securities Pty Ltd (in liq); (g)

 Wanstead Securities Pty Ltd (in liq); (h)

 Western Transport Pty Ltd (in liq); (i)

 Neoma Investments Pty Ltd (in liq); (j)

 Harlesden Finance Pty Ltd (in liq). (k)

 Mr Woodings as liquidator of TBGL and certain of the other Australian Bell Group (5)
Companies intends to make either an administrative application to ASIC pursuant 
to section 601AF of the Corporations Act 2001 (Cth) or an application to the Court 
pursuant to section 601AH of the Corporations Act 2001 (Cth) for reinstatement 
and winding up with respect to 20 companies in the Bell Group which are currently 
deregistered but which would, if reinstated, participate in the distribution of funds 
throughout the Bell Group. 

 Mr Woodings as liquidator of TBGL, BGF and the other Australian Bell Group (6)
Companies in liquidation intends to make an application for directions concerning 
the apportionment of the costs and expenses of the Bell Proceedings as between 
the Bell Group Judgment Creditors. 

 Mr Woodings as liquidator of TBGL, BGF and the other Australian Bell Group (7)
Companies in liquidation (as well as Mr Totterdell as former liquidator of TBGL and 
certain of the other Australian Bell Group Companies in liquidation) must have his 
remuneration as liquidator determined in accordance with the relevant corporations 
legislation. 
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 The matters that must be completed or resolved by persons other than Mr Woodings as 214.
liquidator of TBGL, BGF and the other Australian Bell Group Companies in liquidation 
before the declaration of a dividend for distribution to ordinary unsecured creditors in the 
windings up of TBGL and BGF are: 

 The BGUK Liquidator must take steps so that distributions are received in BGF (1)
from recoveries by BGUK (as contemplated in paras 211(3) and 211(4)(a) above). 
However, there are matters must be completed or resolved before the BGUK 
Liquidator will be in a position to declare such a dividend for distribution. 

Particulars 

 The BGUK Liquidator must determine whether the Crown in the right of the (a)
United Kingdom seeks to prove in BGUK’s winding up and, if so, adjudicate 
on that proof (refer to the particulars to para 211(3) above). 

 In the course of the Bell Proceedings it has been suggested from time to (b)
time that BGUK may have a substantial claim against Western Interstate. 
See The Bell Group Ltd (in liq) v Westpac Banking Corporation (1996) 18 
WAR 21, 34 and The Bell Group Ltd v Westpac Banking Corporation (No 
9) [2008] WASC 239; (2008) 39 WAR 1 [2097] – [2115] (esp. [2105], [2112] 
and [2144]). BGUK may also have a claim against BGF in the alternate to 
Western Interstate. It is to be expected that the BGUK Liquidator will defer 
any distribution by BGUK until investigating and deciding whether to cause 
BGUK to pursue a claim against Western Interstate or BGF. 

 BGNV's foreshadowed proceedings seeking declaratory relief that Western (2)
Interstate is not a creditor of BGF (refer to para 208 above). 

 These proceedings (the resolution of which will, in part, be dependent on the (3)
resolution of action COR 208 of 2014. For example, there are issues in action COR 
208 of 2014 as the enforceability and operation of the WISAA (refer to paras 
219(6) and (7) below). 

Part III: Issues 

 The plaintiff considers that the following material issues arise in this action: 215.

 What property in the winding up of TBGL and BGF is susceptible to an order under (1)
s 564? 

 Whether ICWA is an assisting creditor of BGF for the purposes of s 564?  (2)

 Whether s 564 empowers the court to make an award in favour of an assisting (3)
creditor being a subordinated creditor on terms that would negate the terms of 
subordination? Put alternatively, to what extent, if any, can the court make an order 
under s 564 in favour of a subordinated creditor which will see the subordinated 
creditor retaining property distributed pursuant to the order despite the terms on 
which its debt or claim is subordinated? 
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 Whether s 564 empowers the court to award an assisting creditor an advantage (4)
that exceeds the creditor’s principal debt and any allowable PLI? 

 Whether s 564 empowers the court to award an assisting creditor an advantage (5)
that operates by way of reward or bonus, i.e. not in discharge and diminution of the 
creditor’s entitlement as against the company in liquidation? 

 Whether s 564 empowers the court to award an assisting creditor an advantage (6)
that operates in discharge and diminution of the creditor’s entitlement to PLI as 
against the company in liquidation (rather than the creditor’s principal debt)?  

 Whether there ought to be a s 564 repayment of advances order in the TBGL (7)
winding up? If so, to what extent, in favour of whom and on what terms (if any)? 

 Whether there ought to be a s 564 repayment of advances order in the BGF (8)
winding up? If so, to what extent, in favour of whom and on what terms (if any)? 

 Whether there ought to be a s 564 advantage order in the TBGL winding up? If so, (9)
to what extent, in favour of whom and on what terms (if any)? 

 Whether there ought to be a s 564 advantage order in the BGF winding up? If so, (10)
to what extent, in favour of whom and on what terms (if any)? 

 Numerous intermediate issues are likely to arise in the determination of these material 216.
issues. The plaintiff considers that identification of the intermediate issues arising for 
determination is best addressed following the other parties’ responses to this SFIC. 
Accordingly, the plaintiff has not attempted to identify the various intermediate issues that 
may arise in the action. 

 There is overlap between some of the material issues that arise in this action and material 217.
issues that arise in action COR 208 of 2014. In particular: 

 Issue (4): Whether s 564 empowers the court to award an assisting creditor an (1)
advantage that exceeds the creditor’s principal debt and any allowable PLI is an 
issue that arises under para 2(a) of the relief claimed in the originating process in 
action COR 208 of 2014. 

 Issue (5): Whether s 564 empowers the court to award an assisting creditor an (2)
advantage that operates by way of reward or bonus, i.e. not in discharge and 
diminution of the creditor’s entitlement as against the company in liquidation, is an 
issue that arises under paras 2(a) and (b) of the relief claimed in the originating 
process in action COR 208 of 2014. 

 Issue (6): Whether s 564 empowers the court to award an assisting creditor an (3)
advantage that operates in discharge and diminution of the creditor’s entitlement to 
PLI as against the company in liquidation (rather than the creditor’s principal debt) 
is an issue that arises under para 2(c) of the relief claimed in the originating 
process in action COR 208 of 2014. 
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 Further to para 217 above, the proper resolution of some of the material issues that arise in 218.
this action (in particular Issues (9) and (10)) will be informed by the determination of certain 
issues arising in action COR 208 of 2014. Those issues will be identified in action COR 208 
of 2014 and thus are not addressed separately in this SFIC. It is also possible that certain 
of the material issues that arise in this action may fall away as a result of the determination 
of certain issues that arise in action COR 208 of 2014. 

 The plaintiff apprehends that the following issues arise in action COR 208 of 2014 and will 219.
have a bearing on the proper resolution of material issues that arise in this action as 
referred to in para 218 above: 

 Whether ICWA is a creditor of BGF for the purposes of s 564? (Refer to para 1 of (1)
the relief claimed in the originating process in action COR 208 of 2014.) 

 Whether the TBGL AFI, the BGF AFI or the PTICA prohibit the plaintiff from (2)
repaying advances under the AFIs (and ICWA from seeking such payment) from 
recovered amounts before determination of the s 564 application? (Refer to para 
14 of the relief claimed in the originating process in action COR 208 of 2014.) 

 Whether the TBGL AFI, the BGF AFI or the PTICA prohibit the plaintiff from paying (3)
costs and expenses in the windings up of TBGL and BGF other than advances 
under the AFIs (and ICWA from seeking such payment) from recovered amounts 
before determination of the s 564 application? (Refer to para 15 of the relief 
claimed in the originating process in action COR 208 of 2014.) 

 Whether repayment of advances pursuant to a s 564 order is caught by the terms (4)
of the turnover trusts in the TBGL Bonds Trust Deed or the BGF Bonds Trust 
Deed? (Refer to paras 6 and 7 of the relief claimed in the originating process in 
action COR 208 of 2014.) 

 Whether payment of an advantage pursuant to a s 564 order is caught by the (5)
terms of the turnover trusts in the TBGL Bonds Trust Deed or the BGF Bonds Trust 
Deed? (Refer to para 8 of the relief claimed in the originating process in action 
COR 208 of 2014.) 

 Whether there is an obligation on Bell Bros to transfer, and on the BGF Liquidator (6)
to accept transfer, of 57,000 Western Interstate shares under the WISAA? (Refer 
to paras 18 and 19 of the relief claimed in the originating process in action COR 
208 of 2014.) 

 Whether ICWA and the Commonwealth are beneficially entitled to the 57,000 (7)
Western Interstate shares to the exclusion of BGNV because BGNV became a 
“Terminating Indemnifier” for the purposes of the WISAA? (Refer to paras 16, 17, 
20 and 21 of the relief claimed in the originating process in action COR 208 of 
2014.) 
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 Whether under the PTICA BGNV is required to pool money received by way of a (8)
s 564 order as to both repayment of advances and by way of advantage? (Refer to 
para 1 of the relief claimed in the originating process in action COR 202 of 2014.) 

 Whether under the PTICA BGNV is required to pool money to the extent that (9)
BGNV receives money by operation of the turnover trusts in the TBGL Bonds Trust 
Deed or the BGF Bonds Trust Deed? (Refer to paras 2 and 3 of the relief claimed 
in the originating process in action COR 202 of 2014.) 

 Whether under the PTICA ICWA is required to pool money received by way of a (10)
s 564 order as to repayment of advances and advantage if that money is subject to 
a turnover trust in the TBGL Bonds Trust Deed or the BGF Bonds Trust Deed? 
(Refer to paras 4 and 6 of the relief claimed in the originating process in action 
COR 202 of 2014.) 

 Whether under the PTICA or otherwise ICWA and the Commonwealth are required (11)
to pool money received by way of distribution in relation to 57,000 Western 
Interstate shares? (Refer to paras 22 of the relief claimed in the originating process 
in action COR 208 of 2014.) 

 Whether the PTICA should be rectified so that the pooled funds: (1) do not include (12)
money received by way of s 564 order as to repayment of advances; and (2) do not 
include money received by way of s 564 order if that money is subject to a turnover 
trust in the TBGL Bonds Trust Deed or the BGF Bonds Trust Deed? (Refer to para 
5 of the relief claimed in the originating process in action COR 202 of 2014.) 

Part IV: Contentions 

 The plaintiff’s contentions in relation to the material issues as identified in para 215 above 220.
are as follows. 

Issue (1): What property in the winding up of TBGL and BGF is susceptible to an order under 
s 564? 

 The issue arises as to the following types of property: 221.

 the uncontested amounts (refer to para 169(1) above and Annexure E); (1)

 the settlement sum held in trust for TBGL and BGF (refer to para 178(1) above and (2)
Annexure E); 

 the assignment to BGF of BGUK’s debt due to the Lloyd’s Syndicate Banks (refer (3)
to para 178(3) above); 

 any payment by the BGF Liquidator to the TBGL Liquidator under the Liquidators’ (4)
Indemnity Agreement (refer to para 210(5) above); 

 distributions received by TBGL and BGF from recoveries by other Bell Group (5)
Companies (refer to paras 210(3) and 211(4) above); 
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 the dividend of $4,348,087.31 received by BGF from JN Taylor Finance Pty Ltd (in (6)
liq) (refer to para 211(5) above); 

 Flow-Back Dividends received by TBGL and BGF following distribution to creditors (7)
generally (refer to paras 210(4) and 211(6) above); 

 earnings on the uncontested amounts and the settlement sum (and all other such (8)
property coming into the windings up), i.e. interest or other income accruing by the 
investment thereof pending distribution. 

 The plaintiff contends that with the exception of the final two categories mentioned, i.e. 222.
Flow-Back Dividends and earnings on the uncontested amounts and the settlement sum, 
all of the property identified as recovered or to be recovered in the TBGL and BGF 
windings up (refer to paras 210 and 211 above) is susceptible to an order under s 564. 

Issue (2): Whether ICWA is an assisting creditor of BGF for the purposes of s 564? 

 There is a legal issue in the proceedings as to whether ICWA is not an assisting creditor of 223.
BGF for the purposes of s 564 of the Corporations Law in relation to the BGF AFI in that: 

 the indemnities under the BGF AFI are provided by the “Creditors” as defined, (1)
namely, BGNV, the Commonwealth and LDTC; and 

 although ICWA has in fact paid advances made under the BGF AFI it did so on (2)
behalf of LDTC (pursuant to cl. 10.2 of the BGF AFI) and the Commonwealth 
(pursuant to the Indemnity and Distribution Agreement). 

However, ICWA has provided an indemnity under the BGF AFI (refer to para 100(6) above) 
and the Indemnity and Distribution Agreement (refer to para 109(1) above) and made 
payments pursuant to those indemnities (refer to paras 109(1) & 185(6) above). In a but-for 
causal sense the property in BGF’s winding up as identified in para 222 above as being 
susceptible to an order under s 564 has been recovered under those indemnities, or 
alternatively, has been protected or preserved by those payments or the giving of the 
indemnities. Accordingly, it is arguable that on a proper construction on s 564 of the 
Corporations Law ICWA is an assisting creditor of BGF in relation to the BGF AFI. The 
plaintiff will abide the Court’s determination on this legal issue. In addition the plaintiff 
intends to ensure that all relevant considerations are brought to the attention of the Court. 

 HoweverIn any case, ICWA is an assisting creditor of BGF for the purposes of s 564 of the 224.
Corporations Law in relation to the indemnities and payments under: 

 ICWA’s preliminary indemnity by letter dated 28 January 1994 (refer to para 66 (1)
above); 

 the Gentra Indemnity; (2)

 the ad hoc miscellaneous indemnities referred to in para 141 above. (3)



75 

 

Issue (3): Whether s 564 empowers the court to make an award in favour of an assisting creditor 
being a subordinated creditor on terms that would negate the terms of subordination? 

 The issue arises as a legal issue in the proceedings. 225.

 The plaintiff will abide the Court’s determination on this legal issue as to the extent of the 226.
power under s 564 of the Corporations Law. 

 In addition the plaintiff intends to ensure that all relevant considerations are brought to the 227.
attention of the court. 

Issue (4): Whether s 564 empowers the court to award an assisting creditor an advantage that 
exceeds the creditor’s principal debt and any allowable PLI? 

 The issue arises as a legal issue in the proceedings. It is a legal issue on which there is no 228.
binding or authoritative determination. 

 The plaintiff will abide the Court’s determination on this legal issue as to the extent of the 229.
power under s 564 of the Corporations Law. 

 In addition the plaintiff intends to ensure that all relevant considerations are brought to the 230.
attention of the court. 

Issue (5): Whether s 564 empowers the court to award an assisting creditor an advantage that 
operates by way of reward or bonus, i.e. not in discharge and diminution of the creditor’s 
entitlement as against the company in liquidation? 

 The issue arises as a legal issue in the proceedings. It is a legal issue on which there is no 231.
binding or authoritative determination. 

 The plaintiff will abide the Court’s determination on this legal issue as to the extent of the 232.
power under s 564 of the Corporations Law. 

 In addition the plaintiff intends to ensure that all relevant considerations are brought to the 233.
attention of the court. 

Issue (6): Whether s 564 empowers the court to award an assisting creditor an advantage that 
operates in discharge and diminution of the creditor’s entitlement to PLI as against the company in 
liquidation (rather than the creditor’s principal debt)? 

 The issue arises as a legal issue in the proceedings. It is a legal issue on which there is no 234.
binding or authoritative determination. 

 The plaintiff will abide the Court’s determination on this legal issue as to the extent of the 235.
power under s 564 of the Corporations Law. 

 In addition the plaintiff intends to ensure that all relevant considerations are brought to the 236.
attention of the court. 
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Issue (7): Whether there ought to be a s 564 repayment of advances order in the TBGL winding 
up? If so, to what extent, in favour of whom and on what terms (if any)? 

 The plaintiff contends that there should be a s 564 repayment of advances order in the 237.
TBGL winding up in the terms set out in para 7(c) of the originating process (i.e. an order 
conformable with cl. 7.1(c) of the TBGL AFI – refer to para 96(2)(c) above). 

 The plaintiff contends that it is just for the property in TBGL’s winding up that is susceptible 238.
to an order under s 564 of the Corporations Law to be distributed in priority in repayment of 
the advances of BGNV, the Commonwealth, LDTC and ICWA under the TBGL AFI in that 
among other things: 

 The assisting creditors have made substantial payments by way of advance under (1)
the TBGL AFI, for which they have been out of pocket for many years, in the 
absence of which (together with the indemnity as to adverse costs) the Bell 
Proceedings could not have been pursued and there would have been no assets 
available or expected to be available for distribution in the winding up of TBGL by 
way of a dividend to ordinary unsecured creditors. 

 The relevant property was only recovered as a result of the advances. The (2)
expenses attendant upon the realisation of the relevant property should be borne 
by that property. To do otherwise would be to be allow other ordinary unsecured 
creditors a windfall at the expense of the assisting creditors. 

 Even if there is no s 564 repayment of advances order the advances will be repaid (3)
in priority as a cost, charge or expense of the TBGL winding up pursuant to 
s 556(1)(a) of the Corporations Law as: 

 in that event the advances will be treated as a limited recourse non-interest (a)
bearing loan to the plaintiff as liquidator of TBGL liable to be repaid from, 
among other sources, such amounts as TBGL recovers as a result of or in 
consequence of the Bell Proceedings (refer to para 96(4) above); and 

 the assets available or expected to be available for distribution in the (b)
winding up of TBGL will be sufficient to meet all s 556(1)(a) costs, charges 
or expenses in full. 

Issue (8): Whether there ought to be a s 564 repayment of advances order in the BGF winding up? 
If so, to what extent, in favour of whom and on what terms (if any)? 

 The plaintiff contends that there should be a s 564 repayment of advances order in the 239.
BGF winding up in the terms set out in para 8(c) of the originating process (i.e. an order 
conformable with cl. 7.1(c) of the BGF AFI – refer to para 100(2)(c) above). 
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 The plaintiff contends that it is just for the property in BGF’s winding up that is susceptible 240.
to an order under s 564 of the Corporations Law to be distributed in priority in repayment of 
the advances of BGNV, the Commonwealth and LDTC under the BGF AFI in that among 
other things: 

 The assisting creditors have made substantial payments by way of advance under (1)
the BGF AFI, for which they have been out of pocket for many years, in the 
absence of which (together with the indemnity as to adverse costs) the Bell 
Proceedings could not have been pursued and there would have been no assets 
available or expected to be available for distribution in the winding up of BGF by 
way of a dividend to ordinary unsecured creditors. 

 The relevant property was only recovered as a result of the advances. The (2)
expenses attendant upon the realisation of the relevant property should be borne 
by that property. To do otherwise would be to be allow other ordinary unsecured 
creditors a windfall at the expense of the assisting creditors. 

 Even if there is no s 564 repayment of advances order the advances will be repaid (3)
in priority as a cost, charge or expense of the BGF winding up pursuant to 
s 556(1)(a) of the Corporations Law as: 

 in that event the advances will be treated as a limited recourse non-interest (a)
bearing loan to the plaintiff as liquidator of BGF liable to be repaid from, 
among other sources, such amounts as BGF recovers as a result of or in 
consequence of the Bell Proceedings (refer to para 96(4) above); and 

 the assets available or expected to be available for distribution in the (b)
winding up of BGF will be sufficient to meet all s 556(1)(a) costs, charges 
or expenses in full. 

Issue (9): Whether there ought to be a s 564 advantage order in the TBGL winding up? If so, to 
what extent, in favour of whom and on what terms (if any)? 

 The plaintiff contends that there should be a s 564 advantage order in the TBGL winding 241.
up in the terms set out in para 7(e) of the originating process (i.e. an order conformable 
with cl. 7.1(e) of the TBGL AFI – refer to para 96(2)(e) above). 

 The plaintiff contends that it is just for the property in TBGL’s winding up that is susceptible 242.
to an order under s 564 of the Corporations Law to be so distributed in priority to BGNV, 
the Commonwealth, LDTC and ICWA in that among other things: 

 All creditors of TBGL were provided with an opportunity to indemnify the TBGL (1)
Liquidator against costs and expenses (including adverse costs) in relation to 
public examinations into the circumstances surrounding the 1990 Transactions and 
legal action against the Banks arising out of the 1990 Transactions. 
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 Only the assisting creditors provided the Bell Indemnities and payments by way of (2)
advance under the Bell Indemnities to the TBGL Liquidator to enable the Bell 
Proceedings to be pursued. 

 The assisting creditors have made substantial payments by way of advance under (3)
the Bell Indemnities, for which they have been out of pocket for many years, in the 
absence of which (together with the indemnities as to adverse costs) the Bell 
Proceedings could not have been pursued and there would have been no assets 
available or expected to be available for distribution in the winding up of TBGL by 
way of a dividend to ordinary unsecured creditors. 

 The assisting creditors assumed substantial risk over a protracted period in making (4)
the advances and providing the indemnities under the Bell Indemnities (including 
providing security for costs in relation to the Bell Proceedings) in circumstances 
where: 

 the Bell Proceedings were unusually large and complex; (a)

 at all material times there was an appreciable risk that the Bell Group (b)
Companies would ultimately be unsuccessful in the Bell Proceedings in 
which case: 

(i) the assisting creditors would not recover the advances made by 
them under the Bell Indemnities; and 

(ii) the assisting creditors would have had to indemnify the TBGL 
Liquidator in relation to the adverse costs order which would have 
inevitably been made against him in the Bell Proceedings 
(meaning that the amounts proffered by the assisting creditors as 
security for costs would have been lost); and 

 the Banks were well resourced litigants who vigorously defended the Bell (c)
Proceedings. 

 The assisting creditors made the advances and provided the indemnities under the (5)
Bell Indemnities (including providing security for costs in relation to the Bell 
Proceedings) on the faith of the TBGL Liquidator’s obligation to use best 
endeavours to obtain an order under s 564 which provided for the assisting 
creditors to receive 2/3rds of the balance of such amounts as TBGL recovered as a 
result of or in consequence of the Bell Proceedings (after first meeting the costs 
and expenses in the winding up). 

 From late April 1995 creditors of TBGL other than the assisting creditors were (6)
aware that the arrangements between the TBGL Liquidator and the assisting 
creditors for the funding of the Bell Proceedings contemplated that the TBGL 
Liquidator would use best endeavours to obtain an order under s 564 which 
provided for the assisting creditors to receive 2/3rds of the balance of such 
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amounts as TBGL recovered as a result of or in consequence of the Bell 
Proceedings (after first meeting the costs and expenses in the winding up). 

 There has been and will be substantial recoveries in the winding up of TBGL as a (7)
result of the assisting creditors making the advances and providing the indemnities 
under the Bell Indemnities (thereby enabling the TBGL Liquidator to commence 
and prosecute the Bell Proceedings). 

 The assets available or expected to be available for distribution in the winding up of (8)
TBGL after the proposed s 564 advantage order will produce a substantial dividend 
for ordinary unsecured creditors of TBGL (who would have received no dividend at 
all but for the recoveries in the winding up of TBGL as a result of the assisting 
creditors making the advances and providing the indemnities under the Bell 
Indemnities). That is all the more so as the terms of settlement under the 
Settlement Deed mean that the Banks will not prove in the winding up in 
competition with ordinary unsecured creditors. 

 In accordance with the orders of The Honourable Justice Pritchard made (9)
1 September 2014 the TBGL Liquidator has given notice of the application made in 
the originating process to all known creditors of TBGL. Notice of the application 
has also been provided by advertisement in The West Australian and The 
Australian. No ordinary unsecured creditor of TBGL has appeared to oppose a 
s 564 advantage order in the TBGL winding up in the terms set out in para 7(e) of 
the originating process. 

 In all the circumstances such an order will best achieve the object and purpose of (10)
s 564 of the Corporations Law. 

Issue (10): Whether there ought to be a s 564 advantage order in the BGF winding up? If so, to 
what extent, in favour of whom and on what terms (if any)? 

 The plaintiff contends that there should be a s 564 advantage order in the BGF winding up 243.
in the terms set out in para 8(e) of the originating process (i.e. an order conformable with 
cl. 7.1(e) of the BGF AFI – refer to para 100(2)(e) above). 

 The plaintiff contends that it is just for the property in BGF’s winding up that is susceptible 244.
to an order under s 564 of the Corporations Law to be so distributed in priority to BGNV, 
the Commonwealth, LDTC and ICWA in that among other things: 

 All creditors of BGF were provided with an opportunity to indemnify the BGF (1)
Liquidator against costs and expenses (including adverse costs) in relation to 
public examinations into the circumstances surrounding the 1990 Transactions and 
legal action against the Banks arising out of the 1990 Transactions. 

 Only the assisting creditors provided the Bell Indemnities and payments by way of (2)
advance under the Bell Indemnities to the BGF Liquidator to enable the Bell 
Proceedings to be pursued. 



80 

 

 The assisting creditors have made substantial payments by way of advance under (3)
the Bell Indemnities, for which they have been out of pocket for many years, in the 
absence of which (together with the indemnities as to adverse costs) the Bell 
Proceedings could not have been pursued and there would have been no assets 
available or expected to be available for distribution in the winding up of BGF by 
way of a dividend to ordinary unsecured creditors. 

 The assisting creditors assumed substantial risk over a protracted period in making (4)
the advances and providing the indemnities under the Bell Indemnities (including 
providing security for costs in relation to the Bell Proceedings) in circumstances 
where: 

 the Bell Proceedings were unusually large and complex; (a)

 at all material times there was an appreciable risk that the Bell Group (b)
Companies would ultimately be unsuccessful in the Bell Proceedings in 
which case: 

(i) the assisting creditors would not recover the advances made by 
them under the Bell Indemnities; and 

(ii) the assisting creditors would have had to indemnify the BGF 
Liquidator in relation to the adverse costs order which would have 
inevitably been made against him in the Bell Proceedings 
(meaning that the amounts proffered by the assisting creditors as 
security for costs would have been lost); and 

 the Banks were well resourced litigants who vigorously defended the Bell (c)
Proceedings. 

 The assisting creditors made the advances and provided the indemnities under the (5)
Bell Indemnities (including providing security for costs in relation to the Bell 
Proceedings) on the faith of the BGF Liquidator’s obligation to use best 
endeavours to obtain an order under s 564 which provided for the assisting 
creditors to receive 2/3rds of the balance of such amounts as BGF recovered as a 
result of or in consequence of the Bell Proceedings (after first meeting the costs 
and expenses in the winding up). 

 From late April 1995 creditors of BGF other than the assisting creditors were aware (6)
that the arrangements between the BGF Liquidator and the assisting creditors for 
the funding of the Bell Proceedings contemplated that the BGF Liquidator would 
use best endeavours to obtain an order under s 564 which provided for the 
assisting creditors to receive 2/3rds of the balance of such amounts as BGF 
recovered as a result of or in consequence of the Bell Proceedings (after first 
meeting the costs and expenses in the winding up). 

 There has been and will be substantial recoveries in the winding up of BGF as a (7)
result of the assisting creditors making the advances and providing the indemnities 
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under the Bell Indemnities (thereby enabling the BGF Liquidator to commence and 
prosecute the Bell Proceedings). 

 The assets available or expected to be available for distribution in the winding up of (8)
BGF after the proposed s 564 advantage order will produce a substantial dividend 
for ordinary unsecured creditors of BGF (who would have received no dividend at 
all but for the recoveries in the winding up of BGF as a result of the assisting 
creditors making the advances and providing the indemnities under the Bell 
Indemnities). That is all the more so as the terms of settlement under the 
Settlement Deed mean that the Banks will not prove in the winding up in 
competition with ordinary unsecured creditors. 

 In accordance with the orders of The Honourable Justice Pritchard made (9)
1 September 2014 the BGF Liquidator has given notice of the application made in 
the originating process to all known creditors of BGF. Notice of the application has 
also been provided by advertisement in The West Australian and The Australian. 
With the exception of WAG no ordinary unsecured creditor of BGF has appeared to 
oppose a s 564 advantage order in the BGF winding up in the terms set out in para 
7(e) of the originating process. However, by its letter dated 26 April 1995 WAG 
confirmed its agreement to the apportionment to the assisting creditors of 2/3rds of 
the money recovered as a result of the Bell Proceedings. 

 In all the circumstances such an order will best achieve the object and purpose of (10)
s 564 of the Corporations Law. 

 

 

DATED: 23 April 201524 August 2015 

 

 

J C Vaughan 

 

 

A C S Chai 
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Annexure A : Glossary 

 
In this SFIC the following words or expressions have the following meaning: 
 

ACIL Australian Consolidated investments Ltd. 

ACIL Shareholders  Bell Equity Management Ltd (in liq). 
 Dolfinne Pty Ltd (in liq). 
 Dolfinne Securities Pty Ltd (in liq). 
 Industrial Securities Pty Ltd (in liq). 
 Maranoa Transport Pty Ltd (in liq). 
 Neoma Investments Pty Ltd (in liq). 
 Wanstead Securities Pty Ltd (in liq). 

AFI Agreement for Indemnification. 

Appeal appeal CACV 52 of 2009 in the Court of Appeal. 

ASC Australian Securities Commission. 

ATE Litigation Costs 
Insurance Policy 

The agreement dated 1 September 1999 entitled “Insurance Policy for 
After The Event Litigation Costs Insurance” (refer to para 201 above). 

ATO Australian Taxation Office (the relevant agency of the Commonwealth). 

Australian Banks The following bodies corporate: 

 Westpac; 
 Societe Generale Australia Ltd; 
 National Australia Bank Ltd; 
 HSBC Bank Australia Ltd; 
 Standard Chartered Bank; 
 Commonwealth Bank of Australia. 

Banks The Australian Banks and the Lloyds Syndicate Banks (being the 
defendants in the Main Action together with Equity Trust (Curacao) 
NV). 

Bell Bros Bell Bros Pty Ltd (in liq). 

Bell Indemnities The various indemnities provided by one or more of BGNV, the 
Commonwealth and ICWA and LDTC to meet costs and expenses 
incurred in investigating the circumstances surrounding the 1990 
Transactions or in connection with the conduct of the Bell Proceedings 
being: 

 ICWA’s preliminary indemnity by letter dated 28 January 1994 
(refer to para 66 above); 

 the TBGL AFI; 
 the BGF AFI; 
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 the WI Indemnity; 
 the WISAA; 
 the BGUK Back-to-Back Indemnity; 
 the Group A Companies Back-to-Back Indemnity; 
 the Group B Companies Back-to-Back Indemnity; 
 the LDTC Deed of Indemnity; 
 the LDTC Appeal Deed of Indemnity; 
 the Gentra Indemnity; 
 the ad hoc miscellaneous indemnities referred to in para 141 

above. 

Bell Group The corporate group of which TBGL is the parent and BGF, together 
with the other Bell Group Companies, is a member. A depiction of the 
Bell Group is contained in Annexure B. 

Bell Group 
Companies 

The members of the Bell Group including: 

 TBGL; 
 BGF; 
 BGUK; 
 BGNV; and 
 the other bodies corporate listed in Annexure C. 

Bell Group 
Judgment Creditors 

The Bell Group Companies with the benefit of a monetary judgment in 
the Bell Proceedings being those bodies corporate listed in Annexure 
E. 

Bell Proceedings The following proceedings: 

 the public examinations conducted by the TBGL Liquidator and 
the BGF Liquidator to obtain information for the conduct of the 
Main Action including the production of documents for the 
examinations (refer to para 147 above); 

 the applications for the reinstatement and winding up of various 
Bell Group Companies (refer to para 148 above); 

 the Main Action; 
 the Appeal; 
 the Special Leave Application; 
 the High Court Appeal; 

together with all other proceedings ancillary or incidental thereto. 

BGF Bell Group Finance Pty Ltd (in liq). 

BGF AFI The AFI in relation to BGF comprising the BGF Initial AFI as amended 
from time to time by: 

 the BGF AFI First Amending Agreement; 
 the BGF AFI Second Amending Agreement; 
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 the BGF AFI Third Amending Agreement; and 
 the BGF AFI Fourth Amending Agreement. 

A reference to the BGF AFI at a particular time is a reference to the 
BGF AFI as it stood at that time. 

BGF AFI First 

Amending Agreement 

Amending agreement to the BGF Initial AFI dated 5 March 1996 (refer 
to para 99(1) above.) 

BGF AFI Second 

Amending Agreement 
Amending agreement to the BGF Initial AFI (as amended) dated 4 July 
1997 (refer to para 99(2) above.) 

BGF AFI Third 

Amending Agreement 
Amending agreement to the BGF Initial AFI (as amended) dated 
1 October 1999 (refer to para 99(3) above.) 

BGF AFI Fourth 

Amending Agreement 
Amending agreement to the BGF Initial AFI (as amended) dated May 
2012 (refer to para 99(4) above.) 

BGF Bonds Trust 
Deed 

Trust deed dated 25 July 1988 between BGF, TBGL, LDTC and 
Drayton Capital Pty Ltd (as to $75 million 10% convertible subordinated 
bonds issued by BGF) (refer to paras 49 and 50 above.) 

BGF Domestic 
Bonds 

The $75,000,000 10% convertible subordinated bonds issued by BGF 
under the BGF Bonds Trust Deed as held by ICWA (refer to para 37 
above) (refer to para 37(2) above.) 

BGF Initial AFI AFI in relation to BGF dated 7 April 1995 between the BGF Liquidator, 
BGNV, the Commonwealth, LDTC and ICWA (refer to paras 97 and 98 
above.) 

BGF Liquidator Mr Woodings in his capacity as liquidator of BGF. 

BGNV Bell Group NV (in liq). 

BGNV First Trust 
Deed 

The trust deed between BGNV, TBGL and LDTC dated 
20 December 1985 constituting A$75,000,000.00 11 per cent 
Guaranteed Convertible Subordinated Bonds (as amended). 

BGNV Liquidator Garry John Trevor in his capacity as Australian liquidator of BGNV. 

BGNV Overseas 
Bonds 

The convertible subordinated bonds issued by BGNV under the BGNV 
Trust Deeds (refer to para 25 above.) 

BGNV Second Trust 
Deed 

The trust deed between BGNV, TBGL and LDTC dated 
20 December 1985 constituting A$175,000,000.00 10 per cent 
Guaranteed Convertible Subordinated Bonds (as amended). 

BGNV Third Trust 
Deed 

The trust deed between BGNV, TBGL and LDTC dated 14 July 1987 
constituting £75,000,000.00 5 per cent Guaranteed Convertible 
Subordinated Bonds (as amended). 
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BGNV Trust Deeds The BGNV First Trust Deed, the BGNV Second Trust Deed and the 
BGNV Third Trust Deed (refer to paras 53 and 54 above.) 

BGUK Bell Group (UK) Holdings Ltd (in liq). 

BGUK Back-to-Back 
Indemnity 

Indemnity Agreement dated 31 May 1996 between the BGF Liquidator, 
BGF, the Commonwealth, LDTC, BGNV and ICWA (refer to para 
124(2) above.) 

BGUK Indemnity 
Agreement 

Deed of Indemnity dated 17 April 1996 between BGF, the BGF 
Liquidator and the BGUK Liquidator (refer to para 124(1) above.) 

BGUK Liquidator Jacqueline Barbara Stephenson in her capacity as liquidator of BGUK. 

Bond Corp Bond Corporation Holdings Ltd (in liq). 

BPG Bell Publishing Group Pty Ltd (in liq). 

BRL Bell Resources Ltd. 

Commonwealth Commonwealth of Australia. 

Court Supreme Court of Western Australia. 

Distribution Model Refer to para 10 in Annexure J. 

Flow-Back 
Dividends 

The concept of a “Flow-Back Dividend” is explained in Annexure J. 

Gentra Gentra Ltd. 

Gentra Back-to-Back 
Indemnity 

Letter agreement dated July 2012 between ICWA, the TBGL Liquidator 
and the BGF Liquidator (refer to para 139(2) above.) 

Gentra Indemnity Deed of Indemnity and Funding Agreement dated 6 July 2012 between 
the TBGL Liquidator, the BGF Liquidator and the Gentra Receiver (refer 
to para 139(1) above.) 

Gentra Receiver William Batty in his capacity as a receiver to property of Gentra, 
namely, the property comprised in and associated with an instrument 
dated 5 October 2004 entitled “Guarantee of Financial Support”. 

GIC General interest charge. 

Group A Companies  BPG; 
 Bell Equity Management Ltd (in liq); 
 Dolfinne Securities Pty Ltd (in liq); 
 Great Western Transport Pty Ltd (in liq); 
 Harlesden Finance Pty Ltd (in liq); 
 Industrial Securities Pty Ltd (in liq); 
 Wanstead Securities Pty Ltd (in liq); and 
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 Western Transport Pty Ltd (in liq). 

Group A Companies 
Back-to-Back 
Indemnity 

Group A Companies Indemnity Agreement dated 4 July 1997 between 
the BGF Liquidator, BGF, the Commonwealth, LDTC, BGNV and ICWA 
(refer to para 128(2) above.) 

Group A Companies 
Indemnity 
Agreement 

Deed of Indemnity dated 4 July 1997 between the BGF Liquidator, BGF 
and the Group A Companies (refer to para 128(1) above.) 

Group B Companies  Ambassador Nominees Pty Ltd (in liq); 
 Belcap Enterprises Pty Ltd (in liq); 
 Dolfinne Pty Ltd (in liq); 
 Maradolf Ltd (in liq); 
 Maranoa Transport Pty Ltd (in liq); 
 Neoma Investments Pty Ltd (in liq); 
 TBGL Enterprises Ltd (in liq); 
 W & J Investments Ltd (in liq); and 
 WAON Investments Pty Ltd (in liq). 

Group B Companies 
Back-to-Back 
Indemnity 

Group B Companies Indemnity Agreement dated 4 July 1997 between 
the TBGL Liquidator, TBGL, the Commonwealth, BGNV, ICWA and 
LDTC (refer to para 130(2) above.) 

Group B Companies 
Indemnity 
Agreement 

Deed of Indemnity dated 4 July 1997 between the TBGL Liquidator, 
TBGL and the Group B Companies (refer to para 130(1) above.) 

High Court Appeal High Court of Australia appeal being proceedings P18 of 2013. 

Inter-Creditor 
Agreement 

TBGL Inter-Creditor Agreement dated 21 March 1995 between the 
Commonwealth, ICWA, LDTC and BGNV (refer to paras 103 and 104 
above.) 

Indemnity and 
Distribution 
Agreement 

Indemnity and Distribution Agreement dated 29 September 1999 
between the Commonwealth and ICWA (refer to paras 108 and 109 
above.) 

ICWA Insurance Commission of Western Australia. 

JNTH J N Taylor Holdings Ltd (in liq).  

LDTC Law Debenture Trust Corporation Plc. 

LDTC Appeal Deed 
of Indemnity 

Deed of Indemnity dated 11 July 2011 between ICWA, LDTC as trustee 
of the BGNV Bonds, the TBGL Liquidator and the BGF Liquidator (as 
amended by a deed between the same parties made in June 2013) 
(refer to para 135 above.) 

LDTC Deed of LDTC Deed of Indemnity dated 2 June 2000 between ICWA, LDTC as 
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Indemnity trustee of the BGNV Trust Deeds, the TBGL Liquidator and the BGF 
Liquidator (refer to para 134 above.) 

Liquidators’ 
Indemnity 
Agreement 

Agreement dated 7 October 1999 between the TBGL Liquidator and the 
BGF Liquidator as to indemnification for advances shortfall (refer to 
paras 101 and 102 above.) 

Lloyds Syndicate 
Banks 

The following bodies corporate: 

 Lloyds TSB Bank plc; 
 Banco Espirito Santo SA; 
 SEB AG; 
 Bank of Scotland plc; 
 Credit Agricole SA; 
 Unicredit Bank Austria AG; 
 Credit Lyonnais; 
 Commerzbank AG; 
 KBC Group NV; 
 Skopbank; 
 DZ Bank AG Deutsche Zentral-Genossenschaftsbank; 
 Credit Agricole Corporate and Investment Bank; 
 Gentra; 
 Gulf Bank KSC. 

Main Action Supreme Court of Western Australia action CIV 1464 of 2000 (as 
transferred from the Federal Court of Australia where the proceeding 
was known as WAG 3067 of 1995). 

Mr Totterdell Geoffrey Frank Totterdell. 

Mr Woodings Antony Leslie John Woodings 

PLI post-liquidation interest. 

PTICA Agreement for Indemnification and Post Termination Inter-Creditor 
Agreement dated 23 September 1999 between BGNV, the BGNV 
Liquidator, the Commonwealth and ICWA (as amended by a further 
agreement between the same parties dated 26 June 2000) (refer to 
paras 106 and 107 above.) 

Settlement Deed Deed of Settlement dated 17 September 2013 between, among others, 
the Banks, the Bell Group Judgment Creditors, the TBGL Liquidator, 
the BGF Liquidator, the BGUK Liquidator, BGNV, the BGNV Liquidator, 
ICWA and LDTC (refer to para 175 above.) 

Special Leave 
Application 

proceedings P29 of 2012 in the High Court of Australia. 

TBGL The Bell Group Ltd (in liq). 
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TBGL AFI The AFI in relation to TBGL comprising the TBGL Initial AFI as 
amended from time to time by: 

 the TBGL AFI First Amending Agreement; 
 the TBGL AFI Second Amending Agreement; 
 the TBGL AFI Third Amending Agreement; and 
 the TBGL AFI Fourth Amending Agreement. 

A reference to the TBGL AFI at a particular time is a reference to the 
TBGL AFI as it stood at that time. 

TBGL AFI First 

Amending Agreement 

Amending agreement to the TBGL Initial AFI dated 16 February 1996 
(refer to para 95(1) above.) 

TBGL AFI Second 

Amending Agreement 
Amending agreement to the TBGL Initial AFI (as amended) dated 4 
July 1997 (refer to para 95(2) above.) 

TBGL AFI Third 

Amending Agreement 
Amending agreement to the TBGL Initial AFI (as amended) dated 
1 October 1999 (refer to para 95(3) above.) 

TBGL AFI Fourth 

Amending Agreement 
Amending agreement to the TBGL Initial AFI (as amended) dated May 
2012 (refer to para 95(4) above.) 

TBGL Bonds Trust 
Deed 

Trust deed dated 25 July 1988 between TBGL, LDTC and Drayton 
Capital Pty Ltd (as to $75 million 11% convertible subordinated bonds 
issued by TBGL) (refer to paras 46 and 47 above.) 

TBGL Domestic 
Bonds 

The $75,000,000 11% convertible subordinated bonds issued by TBGL 
under the TBGL Bonds Trust Deed as held by ICWA (refer to para 
37(1) above). 

TBGL Initial AFI AFI in relation to TBGL dated 6 April 1995 between Mr Totterdell, 
BGNV, the Commonwealth, LDTC and ICWA (refer to paras 93 and 94 
above.) 

TBGL Liquidator The person or persons holding office as the liquidator of TBGL from 
time to time. 

WAG W.A. Glendinning & Associates Pty Ltd. 

Wanstead Wanstead Pty Ltd (in liq). 

Western Interstate Western Interstate Pty Ltd (Provisional Liquidator Appointed). 

Westpac Westpac Banking Corporation. 

Wigmores Wigmores Tractors Pty Ltd. 

WI Indemnity Agreement dated 6 March 1996 (known as the Western Interstate 
Indemnity) between Mr Woodings as provisional liquidator of Western 
Interstate, the Commonwealth, BGNV, LDTC and ICWA (as amended 
by an agreement dated 4 July 1997 between the same parties) (refer to 
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paras 115 and 116 above.) 

Western Interstate 
Pooling Agreement 

Agreement dated 6 February 1996 (known as the Western Interstate 
Pooling Agreement) between BGNV, the Commonwealth, LDTC and 
ICWA. 

WISAA Agreement dated 13 March 1996 (known as the “Western Interstate 
Share Assignment Agreement” between Mr Woodings in his capacities 
as liquidator of BGF and provisional liquidator of Western Interstate, 
Mr Totterdell in his capacities as liquidator of Bell Bros, Wanstead and 
Wigmores, BGNV, the Commonwealth, LDTC and ICWA (as amended 
by an agreement dated 4 July 1997 between the same parties) (refer to 
paras 117 and 118 above.) 

1990 Transactions The refinancing and security documents to restructure the Bell Group 
Companies’ banking facilities with the Banks together with other 
instruments ancillary thereto (refer to para 13 above) 
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Annexure B: Chart 2 and the charts in Annexure I and Annexure K (i.e. charts 1A, 1B, 2, 3, 4A and 4B) use the following definitions: 
 
Albany Broadcasters Albany Broadcasters Limited (in liq). Industrial Securities Industrial Securities Pty Ltd (in liq). 

Ambassador Nominees Ambassador Nominees Pty Ltd (in liq). Maradolf Maradolf Limited (in liq). 

Armstrong Ledlie Stillman Armstrong Ledlie Stillman Pty Ltd. Maranoa Transport Maranoa Transport Pty Ltd (in liq). 

Belcap Enterprises Belcap Enterprises Pty Ltd (in liq). Maranoa Developments Maranoa Developments Pty Ltd. 

Belcap Portfolio Belcap Portfolio Pty Ltd. Maranoa Holdings Maranoa Holdings Pty Ltd. 

Bell Bros Bell Bros Pty Ltd (in liq). Neoma Investments Neoma Investments Pty Ltd (in liq). 

Bell Bros Holdings Bell Bros Holdings Ltd (in liq). Option Securities Option Securities Pty Ltd. 

Bell Equity Management Bell Equity Management Ltd (in liq). Overells’ Overells’ Limited. 

BGUK Bell Group (UK) Holdings Ltd (in liq). Savidge & Killer Savidge & Killer Pty Ltd. 

BGF Bell Group Finance Pty Ltd (in liq). TBGL The Bell Group Ltd (in liq). 

BGNV Bell Group N.V. (in liq). TBGLE TBGL Enterprises Ltd (in liq). 

Bell Properties Bell Properties Pty Ltd. TBGL Securities TBGL Securities Pty Ltd (in liq). 

BPG Bell Publishing Group Pty Ltd (in liq). W & J Investments W & J Investments Limited (in liq). 

Davsell Davsell Pty Ltd. W & J Financial Services W & J Financial Services Pty Ltd. 

Dolfinne Dolfinne Pty Ltd (in liq). Wanstead Wanstead Pty Ltd (in liq). 

Dolfinne Securities Dolfinne Securities Pty Ltd (in liq). WAON WAON Investments Pty Ltd (in liq). 

Godine Enterprises Godine Enterprises Pty Ltd. Wanstead Finance Wanstead Finance Pty Ltd (deregistered). 

Godine Finance Godine Finance Pty Ltd. Wanstead Securities Wanstead Securities Pty Ltd (in liquidation). 

Great Western Transport Great Western Transport Pty Ltd (in liq). Western Interstate Western Interstate Pty Ltd (provisional 
liquidator appointed). 

Group Color Group Color (W.A.) Pty Ltd. Western Transport Western Transport Pty Ltd (in liq). 

Harlesden Harlesden Pty Ltd. Wigmores Air Services Wigmores Air Services Pty Ltd. 

Harlesden Finance Harlesden Finance Pty Ltd (in liq). Wigmores Finance Wigmores Finance Pty Ltd (deregistered). 

HJW Engineering HJW Engineering Pty Ltd. Wigmores Tractors Wigmores Tractors Pty Ltd (in liq). 
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Annexure C : Bell Group Companies Winding-up Details 

 
 

Company ACN Action Date of Winding-
up Order1 

Initial Liquidator2 Date ALJW 
becomes joint 

liquidator with GFT 

Date GFT resigns 
and ALJW becomes 

sole liquidator 

Albany Broadcasters Ltd 008 674 600 COR 338/1992 09/12/1992 Barry John Honey  11/12/20133 

Ambassador Nominees Pty Ltd (in liq) 009 105 800 COR 272/1995 29/11/1995 GFT 03/03/2000 21/08/2014 

Belcap Enterprises Pty Ltd (in liq) 009 264 537 COR 271/1995 29/11/1995 GFT 03/03/2000 21/08/2014 

Bell Bros Holdings Ltd (in liq) 008 695 056 COR 264/1992 4/11/1992 GFT 03/03/2000 21/08/2014 

Bell Bros Pty Ltd (in liq) 008 672 375 COR 293/1995 06/12/1995 GFT 03/03/2000 21/08/2014 

Bell Equity Management Ltd (in liq) 009 210 208 COR 111/1995 21/06/1995 ALJW - - 

Bell Group Finance Pty Ltd (in liq) 009 165 182 COR 11/1993 03/03/1993 ALJW - - 

Bell Publishing Group Pty Ltd (in liq) 008 704 452 COR 274/1991 16/10/1991 Anthony Douglas-
Brown 

- 29/11/19954 

Dolfinne Pty Ltd (in liq) 009 134 516 COR 270/1995 29/11/1995 GFT 03/03/2000 21/08/2014 

Dolfinne Securities Pty Ltd (in liq) 009 218 142 COR 302/1995 21/12/1995 ALJW - - 

                                                      
1 In the case of Western Interstate Pty Ltd the date a provisional liquidator was appointed to the Company. 
2 “GFT” means Geoffrey Frank Totterdell; “ALJW” means Antony Leslie John Woodings. 
3 Mr Honey resigned as liquidator of Albany Broadcasters Pty Ltd (in liq) on 15 September 2011 and was replaced by James Gerard Thackray.  Mr Thackray 
resigned on 11 December 2013 and was replaced by Mr Woodings. Accordingly, Mr Totterdell was never a liquidator of this company, and therefore did not 
resign as liquidator of this company. 
4 Mr Woodings replaced Mr Douglas-Brown as liquidator of Bell Publishing Group Pty Ltd (in liq) on 29 November 1995. Accordingly, Mr Totterdell was never a 
liquidator of this company, and therefore did not resign as liquidator of this company. 
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Company ACN Action Date of Winding-
up Order1 

Initial Liquidator2 Date ALJW 
becomes joint 

liquidator with GFT 

Date GFT resigns 
and ALJW becomes 

sole liquidator 

Great Western Transport Pty Ltd (in liq) 009 669 121 COR 267/1995 29/11/1995 ALJW - - 

Harlesden Finance Pty Ltd (in liq) 009 227 561 COR 269/1995 29/11/1995 ALJW - - 

Industrial Securities Pty Ltd (in liq) 008 728 792 COR 274/1995 01/12/1995 ALJW - - 

Maradolf Ltd (in liq) 005 482 806 COR 112/1995 21/06/1995 GFT 03/03/2000 21/08/2014 

Maranoa Transport Pty Ltd (in liq) 009 668 393 COR 268/1995 29/11/1995 GFT 03/03/2000 21/08/2014 

Neoma Investments Pty Ltd (in liq) 009 234 842 COR 299/1995 21/12/1995 GFT 03/03/2000 21/08/2014 

TBGL Enterprises Ltd (in liq) 008 669 216 COR 298/1995 21/12/1995 GFT 03/03/2000 21/08/2014 

The Bell Group Ltd (in liq) 008 666 993 COY 108/1991 24/07/1991 GFT 03/03/2000 21/08/2014 

W and J Investments Ltd (in liq) 000 068 888 COR 266/1992 04/11/1992 GFT 03/03/2000 21/08/2014 

Wanstead Pty Ltd (in liq) 008 775 120 COR 310/1995 14/12/1995 GFT 03/03/2000 21/08/2014 

Wanstead Securities Pty Ltd (in liq) 009 218 160 COR 300/1995 21/12/1995 ALJW - - 

WAON Investments Pty Ltd (in liq) 008 937 166 COR 301/1995 21/12/1995 GFT 03/03/2000 21/08/2014 

Western Interstate Pty Ltd (Provisional 
Liquidator Appointed) 

000 224 395 COR 317/1995 17/01/1996 ALJW - - 

Western Transport Pty Ltd (in liq) 009 666 308 COR 273/1995 01/12/1995 ALJW - - 

Wigmores Tractors Pty Ltd (in liq) 008 679 221 COR 363/1992 13/01/1993 GFT 03/03/2000 21/08/2014 

 



96 

 

Annexure D : Steps Taken and Significant Events in the Main Action 

 
[Except where specifically noted, all references in this Annexure are to the Main Action (prior to 7 April 2000 WAG 3067 of 1995; after that date CIV 1464 of 2000).  References to: 

 the applicants are references to the applicants in WAG 3067 of 1995 at the relevant time; 

 the respondents are references to the respondents in WAG 3067 of 1995 at the relevant time; 

 the plaintiffs are references to the plaintiffs in CIV 1464 of 2000 at the relevant time; and 

 the defendants are references to the defendants in CIV 1464 of 2000 at the relevant time.] 

 
The steps taken and significant events in the course of and in connection with the conduct and progress of the Main Action are summarised as follows: 
 

Date Description 

9 May 1995 COR 106 of 1995 – TBGL files an application to reinstate Dolfinne Pty Ltd. 
COR 107 of 1995 – TBGL files an application to reinstate Maradolf Ltd. 
COR 108 of 1995 – TBGL files an application to reinstate Maranoa Transport Pty Ltd. 

COR 109 of 1995 – TBGL files an application to reinstate Industrial Securities Pty Ltd. 
COR 110 of 1995 – TBGL files an application to reinstate Bell Equity Management Ltd. 
COR 111 of 1995 – TBGL files an application for the winding up of Bell Equity Management Ltd. 
COR 112 of 1995 – TBGL files an application for the winding up of Maradolf Ltd. 
The entities above were reinstated for the purpose of them being plaintiffs in the proceedings.  This was a first step in the proceedings that were 
ultimately brought against the defendants.  Once the entities had been reinstated, liquidators or directors were appointed so that notices of 
avoidance could be sent to the Banks.  The reinstatement was an important step because funds received by a de-registered company would 
otherwise be retained by the ASC. 

18 July 1995 COR 108 of 1991 and COR 11 of 1993 - Scott J orders each of the Australian Banks, Coopers & Lybrand (the former auditors of the Bell Group), 
Lloyds Corporate Advisory Services and various former directors and officers of the Bell Group Companies to produce certain documents. 

27 July 1995 Master Bredmeyer orders the production of certain documents in the possession of the ASC. 



97 

 

Date Description 

27 July 1995 Mr Justice Carnwath of the High Court of Justice in England orders: 

a) the production of documents by Lloyds; 
b) the examination of a representative from Lloyds; 
c) the examination of a director of TBGL, Mr Edwards; 
d) the examination of a representative of the CBA who resided in England; 
e) the production of documents by the CBA; and 

the production of documents by Standard Chartered Bank. 

17 August 1995 Acting Master Chapman orders the production of certain documents in the possession of Sly & Weigall. 

24 August 1995 COR 206 of 1995 – The Commonwealth Bank of Australia, LDTC and BGNV file an application pursuant to section 1321 of the Corporations Law 
for leave to extend the time to appeal the decision of the BGF Liquidator to partially admit a proof of debt lodged in the liquidation of BGF by 
ACIL. 

31 August 1995 COR 218 of 1995 – The Banks file an application pursuant to section 1321 of the Corporations Law appealing the decision of the BGF Liquidator 
to partially admit a proof of debt lodged in the liquidation of BGF by ACIL. 

20 September 1995 COR 240 of 1995 – TBGL files an application to reinstate Ambassador Nominees Pty Ltd, Dolfinne Securities Pty Ltd, Harlesden Finance Pty 
Ltd, Neoma Investments Pty Ltd, Wanstead Securities Pty Ltd and Western Transport Pty Ltd. 

22 September 1995 Acting Master Chapman orders the production of certain documents in the possession of West Australian Newspapers Holdings Ltd. 

11 October 1995 COR 252 of 1995 – TBGL files an application for the winding up TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great Western Transport Pty 
Ltd and Belcap Enterprises Pty Ltd. 

18 October 1995 COR 108 of 1991 and COR 11 of 1993 - Registrar Powell orders that the Banks verify their claims for privilege over documents covered by the 
order of Scott J made on 18 July 1995. 

1 November 1995 COR 267 of 1995 – TBGL files an application to reinstate Great Western Transport Pty Ltd. 
COR 268 of 1995 – TBGL files an application to reinstate Maranoa Transport Pty Ltd. 
COR 269 of 1995 – TBGL files an application for the winding up of Harlesden Finance Pty Ltd. 
COR 270 of 1995 – TBGL files an application for the winding up of Maradolf Pty Ltd. 
COR 271 of 1995 – TBGL files an application for the winding up of Belcap Enterprises Pty Ltd. 
COR 272 of 1995 – TBGL files an application for the winding up Ambassador Nominees Pty Ltd. 
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Date Description 
COR 273 of 1995 – TBGL files an application for the winding up of Western Transport Pty Ltd. 
COR 274 of 1995 – BGF files an application for the winding up Industrial Securities Pty Ltd. 

2 November 1995 COR 280 of 1995 – BGF files an application for the winding up TBGL Enterprises Ltd, WAON Investments Pty Ltd, Great Western Transport Pty 
Ltd and Belcap Enterprises Pty Ltd. 
COR 292 of 1995 – The ATO files an application to re-instate Bell Bros and Western Interstate. 

9 November 1995 Ch 006948 of 1995 (UK) – BGF files a petition in the English High Court of Justice, Chancery Division, to wind up BGUK. 

10 November 1995 CIV 2124 of 1995 - The Banks serve an originating summons on the BGF Liquidator regarding claims of legal professional privilege in relation to 
discoverable documents.  
CIV 2125 of 1995 - The Banks serve an originating summons on the TBGL Liquidator regarding claims of legal professional privilege in relation 
to discoverable documents.  

17 November 1995 CIV 2165 of 1995 – KPMG serves an originating summons on the BGF Liquidator regarding claims of legal professional privilege in relation to 
discoverable documents.  
CIV 2166 of 1995 – KPMG serves an originating summons on the TBGL Liquidator regarding claims of legal professional privilege in relation to 
discoverable documents.  

29 November 1995 COR 293 of 1995 – The ATO files an application for the winding up of Bell Bros. 
COR 294 of 1995 – The ATO files an application for the winding up of Western Interstate. 

5 December 1995 COR 298 of 1995 - Belcap Enterprises Pty Ltd files an application for the winding up of TBGL Enterprises Ltd.  
COR 299 of 1995 - Harlesden Finance Pty Ltd files an application for the winding up of Neoma Investments Pty Ltd.  
COR 300 of 1995 – Western Transport Pty Ltd files an application for the winding up of Wanstead Securities Pty Ltd.  
COR 301 of 1995 –Great Western Transport Pty Ltd files an application for the winding up of WAON Investments Pty Ltd.  
COR 302 of 1995 – Western Transport Pty Ltd files an application for the winding up of Dolfinne Securities Pty Ltd.  

8 December 1995 Carnwath J orders the production of documents by KPMG (London) and Slaughter & May. 

13 December 1995 COR 308 of 1995 – The ATO files an application to re-instate Wanstead Pty Ltd. 
COR 310 of 1995 – The ATO files an application for the winding up of Wanstead Pty Ltd. 

13 December 1995 Ch 006948 of 1995 (UK) – Chadwick J orders that BGUK be wound up. 
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Date Description 

14 December 1995 Ch 006948 of 1995 (UK) – Ms Jacqueline Barbara Stephenson is appointed liquidator of BGUK. 

18 December 1995 WAG 3067 of 1995 commences in the Federal Court by way of application.  Messrs Totterdell and Woodings swear affidavits (sworn on 
17 December 1995) to support the application.  Due to the imminent expiry of a potential six year limitation period for the applicants' claims it was 
necessary to commence the proceedings before formal examinations had taken place and before the significant task of reviewing documents 
that had been produced had been completed. 
Simultaneous proceedings are commenced in the High Court of Justice, Chancery Division (Ch 1995 B No. 7955 of 1995) in England (the 
English Proceedings) against the Banks and the former directors of TBGL and certain of its subsidiaries.  The English Proceedings were 
commenced because of a concern that the Federal Court of Australia may lack jurisdiction on the basis that the application for leave to serve the 
Lloyd Syndicate Banks outside the jurisdiction may be unsuccessful or that those Banks might successfully apply to set aside the order granting 
leave to serve the claim out of Australia. 

21 December 1995 FUL 199 of 1995 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 273 of 1995 to wind up Western Transport 
Pty Ltd.  The respondent is BGF. 
FUL 200 of 1995 – Westpac appeals the decision of the Supreme Court in COR 274 of 1995 to wind up of Industrial Securities Pty Ltd.  The 
respondent is BGF.  

22 December 1995 COR 317 of 1995 – The BGUK Liquidator files an application for the winding up of Western Interstate. 

5 January 1996 The applicants file a notice of motion to amend the application filed on 18 December 1995.  The effect of the amendments would be to claim 
compound interest in equity which would consequently have an effect upon the amount claimed.  Nicholson J grants leave for the amendments 
to be made to the application. 

18 January 1996 The applicants file a notice of motion seeking to join certain parties as applicants and to amend the application accordingly.  Nicholson J grants 
leave for the amendment to be made to the application. 

23 January 1996 FUL 9 of 1996 – Westpac appeals the decision of the Supreme Court of Western Australia in COR 302 of 1995 to wind up Dolfinne Securities Pty 
Ltd.  The respondent is Western Transport Pty Ltd.  
FUL 10 of 1996 - Westpac appeals the decision of the Supreme Court of Western Australia in COR 300 of 1995 to wind up Wanstead Securities 
Pty Ltd.  The respondent is Western Transport Pty Ltd. 
FUL 11 of 1996 - Westpac appeals the decision of the Supreme Court of Western Australia in COR 301 of 1995 to wind up WAON Investments 
Pty Ltd.  The respondent is Western Transport Pty Ltd. 
FUL 12 of 1996 - Westpac appeals the decision of the Supreme Court of Western Australia in COR 299 of 1995 to wind up Neoma Investments 
Pty Ltd.  The respondent is Harlesden Finance Pty Ltd. 

29 January 1996 COR 108 of 1991 and COR 11 of 1993 - Ipp J dismisses the Banks' appeal against the orders of Registrar Powell that the Banks verify their 
claims for privilege over documents covered by the order of Scott J made on 18 July 1995.  Pursuant to the orders of Ipp J the Banks file 
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Date Description 
approximately 160 affidavits verifying the Banks' claims for privilege and serve approximately 13 unsworn lists identifying privilege claims made 
by the Banks on the ground that the documents contain solicitor-client communications. 

25 March 1996 Heenan J orders: 

a) the production of documents from KPMG and the Australian Banks relating to the relationship between the TBGL companies and Bond 
Corporation Holdings Ltd (BCH) and a number of its subsidiaries in the period March 1989 to 30 June 1990; 

b) the production of a number of files of Colin Simpson held by the ASC and the relevant documents of the lawyers retained by each of the 
Australian Banks prior to Parker & Parker acting for the syndicate; and 

that David Crawford of KPMG be added to the list of persons to whom examination summonses would be issued. 

March to July 1996 The first series of examinations by the TBGL Liquidator and the BGF Liquidator take place.  Ten examinations take place in the Supreme Court 
of Western Australia and four take place in the High Court of Justice in London and Edinburgh.  The examinations lasted a total of approximately 
27 days. 

2 April 1996 The Banks' solicitors were unable to obtain instructions to accept service of the proceedings on behalf of the Lloyds Syndicate Banks.  The 
applicants file a notice of motion for leave to serve application outside the jurisdiction. 

29 April 1996 The applicant's application for leave to serve outside the jurisdiction heard by Nicholson J. 

1 May 1996 The applicants undertake to stay the English Proceedings. 

30 May 1996 Nicholson J grants the applicants leave to serve the application and supporting affidavits outside the jurisdiction. 

28 June 1996 FUL 9 of 1996 – Westpac's appeal against the winding up of Dolfinne Securities Pty Ltd in COR 302 of 1995 is discontinued. 
FUL 10 of 1996 – Westpac's appeal against the winding up of Wanstead Securities Pty Ltd in COR 300 of 1995 is discontinued. 
FUL 11 of 1996 – Westpac's appeal against the winding up of WAON Investments Pty Ltd in COR 301 of 1995 is discontinued. 
FUL 12 of 1996 – Westpac's appeal against the winding up of Neoma Investments Pty Ltd in COR 299 of 1995 is discontinued. 

22 July 1996 The Second-Named Fifth Respondent, Birchmore (one of the respondent directors), applies to dismiss the proceedings for lack of jurisdiction. 

9 August 1996 First directions hearing before Carr J.  His Honour orders the applicants to file and serve a statement of claim by 4 October 1996. 

23 September 1996 Acting Master Johnson makes orders for the production of certain documents in the possession of the liquidator of BCH which the BGF 
Liquidator required to assist him in his investigations concerning BGUK. 

27 September 1996 COR 253 of 1996 - The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF 
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Date Description 
Liquidator to admit in part the ACIL proof of debt  
COR 254 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF 
Liquidator to admit the proofs of debt of ACIL and BRL in the liquidation of BGF.  
COR 255 of 1996 - The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL 
Liquidator to admit the proof of debt of ACIL and Bell Resources Developments Pty Ltd.  
COR 256 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL 
Liquidator to admit in part the Godine proof of debt.  
COR 257 of 1996 – The Banks lodge an application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL 
Liquidator to admit the proof of debt of JNTH in the liquidation of TBGL.  

1 October 1996 CIV 2061 of 1996 - The Australian Banks commence an action in the Supreme Court against LDTC, TBGL, BGF, each of the TBGL Liquidators 
and the BGF Liquidator, and ICWA.   
At this time ICWA and LDTC were not parties to the Main Action.  BGNV was a party to the Main Action, but not a party to CIV 2061 of 1996. 
The action concerns the TBGL Domestic Bonds and the BGF Domestic Bonds.  LDTC, at the request of ICWA, had executed certain 
supplemental deeds which purported to vary or modify the TBGL Bonds Trust Deed and the BGF Bonds Trust Deed.  However the supplemental 
deeds were not to become effective unless they were executed by the TBGL Liquidator and the BGF Liquidator respectively.  The Banks sought 
declarations against LDTC, ICWA, TBGL, BGF and their respective liquidators that in executing the supplemental deeds LDTC had acted 
improperly in a number of respects.  It was also alleged that the liquidators would be acting improperly if they executed the deeds.  The 
applicants sought injunctions to restrain LDTC from giving effect to the supplemental deeds and to restrain the liquidators from executing them. It 
was alleged against the liquidators that the execution by them of the supplemental deeds, on behalf of TBGL and BGF respectively, would 
involve a breach by TBGL of certain of the instruments executed as part of the 1990 Transactions.   

16 October 1996 The applicants file and serve their first statement of claim. 

16 October 1996 Troika (10th applicant) and Stephenson (11th applicant) file notice of discontinuance against all respondents. 

8 November 1996 The first-named and second-named fifth respondents (John Edwards and Alan Birchmore respectively) file a motion to set aside the originating 
process against them. 

8 November 1996 At the second directions hearing before Carr J, orders, among others, that the applicants file and serve particulars by 22 November 1996. 

22 November 1996 The applicants file particulars to their first statement of claim. 

29 November 1996 CIV 2061 of 1996 – LDTC and ICWA join Lloyds Bank as defendant to counterclaim. 

3 December 1996 The applicants, by notice, discontinue the English Proceedings against the former directors (Aspinall, Mitchell, Oates, Edwards, Birchmore and 
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Bond) and Equity Trust. 

6 December 1996 The applicants serve an amended statement of claim.  

9 December 1996 Carnwath J of the English High Court of Justice stays the English Proceedings, by consent, until further order. 

20 December 1996 The first and second respondents file a motion to strike out the statement of claim or in the alternative request further particulars of it. 

14 January 1997 Respondents file motion for security for costs. 

29 January 1997 CIV 2061 of 1996 – Lloyds Bank files a statement of claim. 

31 January 1997 The applicants serve a minute of their second amended statement of claim.  

10 February 1997 At the third directions hearing, Carr J hears the respondents' motion to strike out the statement of claim.  The respondents' motion is dismissed 
and the applicants are granted leave to amend the statement of claim.  The applicants are also given leave to discontinue against Aspinall, 
Mitchell, Oates, Edwards, Birchmore and Bond, on the basis that the respondents take no point about them not being parties to the Main Action.    
Carr J further orders that the first to seventh applicants on behalf of all of the applicants provide security for the "costs of the first to third 
respondents calculated on a party/party basis on terms to be agreed as to the form of security, the method of calculation and the timing of the 
provision of security or if not agreed, within 21 days as determined by the court." 

13 February 1997 The applicants file notices of discontinuance in relation to Aspinall, Mitchell and Oates (fourth respondents), Edwards, Birchmore and Bond (fifth 
respondents). 

7 March 1997 The applicants serve their second amended statement of claim (amended pursuant to the orders of Carr J on 10 February 1997).  The 
amendments related primarily to the state of mind of the directors as to whether they had a genuine belief as to the solvency of the Bell Group. 

19 March 1997 CIV 2061 of 1996 – Orders made joining all Banks (other than Skopbank) as parties. 

7 April 1997 The applicants provide particulars of second amended statement of claim. 

May – November 1997 The applicants serve so-called "Statement of Net Assets" (SNAs) for 76 companies in the Bell Group.  These SNAs set out the applicants’ 
estimates of the book values and actual values of the assets and liabilities of the corporate applicants and other relevant companies in the Bell 
Group as at 26 January 1990.  The SNAs and supporting documents served with them comprise 101 lever arch files and some 30,000 pages.  
The SNAs form part of the particulars to the statement of claim. 

14 May 1997 CIV 2061 of 1996 – Lloyds Syndicate Banks (other than Skopbank) become plaintiffs. 
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16 May 1997 The parties are unable to agree on the form of security, the method of calculation and the timing of provision of security.  Carr J makes an interim 
order for the applicants to provide security of $1 million for costs of the first, second and third respondents within 14 days.  His Honour also gives 
leave to the applicants to file and serve their third amended statement of claim. 

16 May 1997 The applicants file their third amended statement of claim. 

19 May 1997 The Banks file their first defence and counterclaim.  In their counterclaim, the Banks seek declarations that the securities were valid. 

23 May 1997 The applicants serve third amended statement of claim, amended pursuant to the orders of Carr J on 16 May 1997. 

18 June 1997 CIV 2061 of 1996 – Templeman J makes orders in relation to discovery and witness statements. 

20 June 1997 CIV 2061 of 1996 – The TBGL and BGF Liquidators file an amended defence. 

24 June 1997 The Commonwealth files a notice of motion in relation to its undertaking for security for costs. 

25 June 1997 Carr J gives leave (by consent) nunc pro tunc to the respondents / cross-claimants to commence the cross-claim against the first, second, fourth, 
fifth and sixth cross-respondents. 
Carr J also hears the respondents' motion in relation to security for costs in favour of the first, second and third respondents.  Carr J orders a 
total of $5 million in security, and that that there be four payments of $850,000 for each and then a final payment to make up the security for trial.  
His Honour orders that the respondents in consultation with the applicants and the Commonwealth file minutes of orders to reflect the reasons 
and rulings of the hearing, and if the parties do not agree within 14 days, they must file their proposed minute and short submissions, and final 
orders will be made in chambers. 

31 July 1997 CIV 2061 of 1996 – The defendants file an amended defence.  This is the last defence that is filed before CIV 2061 of 1996 is stayed on 27 
January 1998. 

August – December 1997 The respondents provide informal discovery and maintain numerous privilege claims. 

8 August 1997 The applicants make an application for orders requiring the Banks to produce certain "blanked out" documents, that is, challenging the privilege 
claimed over those documents.  The Banks filed the affidavit of SR Paterniti on 11 August 1997 which deposed that the Banks had insufficient 
time in which to respond to the applicants' application. 

12 August 1997 At the fourth directions hearing, Carr J gives leave to the applicants to file and serve their fourth amended statement of claim excluding the 
proposed paragraph 46A.  Carr J also gives leave to applicants to file and serve their fourth amended statement of claim including the proposed 
paragraph 46A if the respondents do not object to the proposed paragraph 46A. 
Carr J also gives leave to the respondents to amend the defence and to file an amended defence by 11 September 1997. 
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In relation to the applicants ' application challenging the Banks' privilege claims, the Court was informed that the applicants ' challenge was 
representative only.  Carr J ordered that the applicants' application be adjourned to a date to be fixed. 

12 August 1997 The respondents file minute of amended defence and cross-claim pursuant to orders of Carr J on 25 June 1997. 

14 August 1997 The applicants file and serve their fourth amended statement of claim (excluding the proposed paragraph 46A) amended pursuant to the orders 
of Carr J on 12 August 1997. 

21 August 1997 The applicants serve their fifth amended statement of claim (including paragraph 46A) amended pursuant to the orders of Carr J on 12 August 
1997.  The applicants also file their further and better particulars. 

27 August 1997 CIV 2061 of 1996 – At a directions hearing before Templeman J, his Honour orders the Banks (except for Skopbank) to file and serve affidavits 
of discovery and witness statements.  During the hearing, the Banks foreshadow making an application to stay CIV 2061. 
The TBGL and BGF Liquidators file a re-amended defence. 

18 September 1997 Carr J orders that the first to seventh applicants provide further security of $5 million for costs of the first to third respondents on a rolling basis up 
until the commencement of the trial. 

1 - 2 October 1997 At the fifth directions hearing Carr J gives leave to the respondents to file their second amended defence and cross-claim.  

10 October 1997 The applicants serve a minute of their sixth amended statement of claim (leave to amend for which was granted pursuant to the orders of Carr J 
on 20 October 1997). 

10 October 1997 The respondents file their second amended defence and cross claim.  The amended defence includes a plea in relation to the communication 
assets of the Bell Group known as "Q-Net" and paragraphs 48AA and 62AA.    
Q-Net, at the relevant time, appeared to have been the subject of a sale agreement between Bond Media Limited (as vendor) and the Bell Group 
(as purchaser).  The defence contained voluminous particulars concerning Q-Net which raised questions about the nature and value of the 
interest of Q-Net in a contract with the Queensland State Government concerning the provision of certain communications services. 
The issue with Q-Net was closely connected to the new allegation at paragraph 48AA of the defence.  Paragraph 48A of the defence alleged that 
the directors were reasonably entitled to believe that the best interests of TBGL were to essentially "buy time" and maximise the value of the 
assets of the group, instead of resorting to an immediate and swift sale of various assets of the group.  The respondents inserted paragraph 
48AA, which pleaded the basis for the directors having that reasonable belief.  Q-Net was one of the assets in relation to which it was said the 
directors hoped they could maximise value. 
Paragraph 62AA of the defence pleaded that the Banks did not know that the Australian directors or the UK directors did not have a "genuine 
belief" or that they did not have a belief that the subordinated deeds entered into were not in the interests as a whole of the respective 
companies of the Bell Group of which they were directors. 
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13 October 1997 The applicants file and serve their request for further and better particulars of the defence.  

16 October 1997 The applicants file and serve particulars of their sixth amended statement of claim. 

17 October 1997 CIV 2061 of 1996 – The Banks and Lloyds Syndicate Banks file a chambers summons seeking a stay of CIV 2061 of 1996 until the determination 
of the Main Action. 

17 and 20 October 1997 At the sixth directions hearing, Carr J orders the Banks to request particulars of the respective pleas as to the beliefs of various directors within 
10 days and the applicants to respond to that request within 14 days.  
Carr J gives leave to the applicants to file and serve their sixth amended statement of claim in the terms of the minute of s ixth amended 
statement of claim dated 10 October 1997. 
Carr J also gives leave to the respondents to file and serve their third amended defence and counterclaim. 

23 October 1997 The respondents file their third amended defence and cross-claim. 

31 October 1997 CIV 2061 of 1996 – LDTC and ICWA file a chambers summons seeking a partial stay of CIV 2061 of 1996. 

10 November 1997 The Banks file and serve their amended further and better particulars of their defence and cross-claim. 

The Banks' particulars expand the number and scope of issues in the Banks' case. 

11 November 1997 At the seventh directions hearing before Carr J, his Honour lists WAG 3067 of 1995 for hearing, commencing on 3 August 1998, for a period of at 
least three months.  His Honour also makes a series of orders for interlocutory steps leading up to the trial.  Carr J orders that the applicants' 
application to challenge the Banks' privilege claims be heard at trial. 

19 November 1997 The applicants file the first version of a minute of their seventh amended statement of claim. 

19 November 1997 The applicants serve answers to a request for further and better particulars which included the statement that the applicants did not contend that 
the directors had acted dishonestly in the sense of intending to deceive or cheat creditors and that the case pleaded by the applicants did not 
depend upon proof that the directors held a subjective belief that the instruments were contrary to the interests of the relevant company.  

27 November 1997 The applicants file a further minute of their seventh amended statement of claim. 

1 December 1997 CIV 2061 of 1996 – The Banks (except for Skopbank) file affidavits of discovery in accordance with Templeman J's orders of 27 August 1997.  
No witness statements are filed or served. 

16 December 1997 The applicants file a further minute of their seventh amended statement of claim. 
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17 December 1997 The applicants file their first reply and defence to counterclaim. 

17 December 1997 At a hearing before Carr J the parties make various submissions in relation to the production and discovery of documents.  Carr J makes a series 
of interlocutory orders in the relation to the production of documents and in relation to the parties' privilege claims.  

19 December 1997 At the eighth directions hearing before Carr J the applicants seek leave to issue two subpoenas to ACIL and FHP for the production of certain 
documents.  Carr J orders that the motion to issue a subpoena to FHP be adjourned and that the applicants have leave to issue a subpoena to 
ACIL. 

24 December 1997 The applicants file a further minute of their seventh amended statement of claim. 

19 – 20 January 1998 CIV 2061 of 1996 – The application for the stay is heard by Templeman J.  TBGL, BGF and the liquidators take no active part in the applications. 

20 January 1998 COR 358 of 1997 – The BGNV Liquidator obtains orders from the Supreme Court of Western Australia to conduct the examination of Messrs 
Aspinall, Mitchell, and Simpson. The examinations are listed for 10 days commencing on 16 March 1998.  

23 January 1998 The applicants file their particulars to the seventh amended statement of claim. 

27 January 1998 CIV 2061 of 1996 – The Court acceded to an application by the plaintiffs that the proceedings be stayed generally pending finalising of the Main 
Action.  See Commonwealth Bank of Australia and Ors v The Law Debenture Trust Corporation plc, unreported, SCt of WA (Templeman J); 
Library No 980023; 27 January 1998. 

27 January 1998 At the ninth directions hearing, Carr J makes certain orders in relation to the inspection of documents. 
The parties agree to an arrangement whereby the respondents would have leave to amend their defence and cross-claim by 6 February 1998 
and that the applicants would have the right to object to any amendments to the cross-claim within 14 days. 

30 January 1998 The Banks provide further particulars of their defence.  These particulars further expand the range of factual matters in issue. 

30 January 1998 The Banks file their fourth amended defence and counterclaim, which introduced paragraph 13A (and related pleas in paragraph 48A(d), 
48AA(3)(k), 62AA(5) and (6), 62AAA, 92AA, and 98 to 105), dealing with the subordination of BGNV on-loans to TBGL in December 1985 and to 
BGF in May 1987 and July 1987.   
The respondents claimed, for the first time, that the moneys owing by TBGL and BGF to BGNV (i.e. the on-loans) were in 1990 and are still 
subordinated to the debt owing to the respondents.  In their amended defence the respondents put their claim as a matter of breach of contract 
and estoppel.  In the cross-claim those same issues are pleaded plus allegations of contravention of the applicants of section 52 of the Trade 
Practices Act.  The respondents further pleaded that by reason of such contravention, the applicants should only receive relief "which is 
predicated upon the basis that the loans are and were subordinated." 
The subordination defence significantly widened the scope of discovery expanding it to include documents from the mid-1980s that were in the 
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possession, power and custody of the respondents.  Up until then, discovery had been focussed primarily on the 1989 to 1991 period.  The 
respondents ' production of the discovered documents in relation to the subordination defence did not start until late 1998 and continued for an 
extended period thereafter. 
Although there are similarities between CIV 2061 of 1996 and paragraph 13A, because of the introduction of paragraph 13A, the applicants now 
had to consider for the first time: 

a) The intentions and beliefs of TBGL, BGF and BGNV and each of the 20 Banks in respect of each transaction and event pleaded. 
b) The entire banking relationship between 1983 and 1990 between each of the Banks and the companies in the Bell Group to determine: 

i. the extent to which non-subordination of the TBGL liability to BGNV was relevant to the Banks' dealings with the Bell Group; 
ii. what opportunities would have been available to the Banks to re-order their affairs, and when and in what circumstances those 

opportunities would become apparent; 
iii. whether there were competing commercial considerations which would have impacted on the capacity of each Bank to re-order 

its affairs. 

Because the subordination defence expanded the case in a significant way, it was necessary for the applicants to brief additional counsel to deal 
with this aspect of the case. 

4 February 1998 Carr J orders, by consent, leave to the applicants to join the BGNV Liquidator as twelfth applicant. 

10 February 1998 COR 37 of 1998 – The BGNV Liquidator files an application pursuant to section 596B of the Corporations Law for the examination of Bank 
officers and former Bank officers.  

13 February 1998 The Banks provide particulars of paragraph 13A and related paragraphs of the defence and counterclaim.  

13 February 1998 The parties agree that discovery in CIV 2061 of 1996 is treated as discovery in the Main Action. 
The Banks in CIV 2061 of 1996 gave formal discovery including approximately 400 claims for privilege verified by 19 affidavits.  

17 February 1998 COR 37 of 1998 - The BGNV Liquidator obtains orders from the Supreme Court of Western Australia requiring 7 officers and former officers of 
the Banks to attend examinations by the BGNV Liquidator in the Supreme Court.  The orders also require production by the proposed examinees 
of documents relating to the affairs of TBGL and its subsidiaries.  

23 February 1998 COR 358 of 1997 – The BGNV Liquidator obtains orders from the Supreme Court of Western Australia, pursuant to sections 596B and 596D(2) 
of the Corporations Law for the examination of and the production of books and papers by Messrs Aspinall, Mitchell, Simpson and officers and 
former officers of the Banks. 

4 March 1998 COR 108 of 1991 and COR 11 of 1993 – The TBGL Liquidator and the BGF Liquidator make separate applications to the Supreme Court of 
Western Australia for orders that examinations by them of Messrs Aspinall, Mitchell and Simpson be listed at the same time as the proposed 
examination by the BGNV Liquidator. 
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5 March 1998 The applicants file a further minute of their seventh amended statement of claim. 

6 March 1998 The tenth directions hearing is held before Carr J. 

13 March 1998 The applicants file a further minute of their seventh amended statement of claim. 

16 March 1998 COR 358 of 1997 - The examinations of Aspinall and Simpson by BGNV are adjourned.  

16-17 March 1998 The parties attend a mediation held before The Honourable Trevor Morling QC as mediator.  This was the first major settlement attempt.  The 
mediation concluded without any offers being made by either side. 

25 March 1998 The Banks make an offer of compromise under Order 23 of the Federal Court Rules for $898,425 plus interest.  The applicants reject the offer. 

30 March 1998 The applicants file a further minute of their seventh amended statement of claim and particulars of their seventh amended statement of claim. 

1 April 1998 COR 37 of 1998 - The BGNV Liquidator consents to orders that his examination of the bank officers be adjourned until the conclusion of the Main 
Action. 

3 April 1998 The applicants file a further minute of their seventh amended statement of claim. 

6 April 1998 The applicants request further and better particulars of paragraphs 13A and related pleas of the defence and cross-claim.  

9 April 1998 The applicants serve a Notice to Admits Facts on the Banks, which sought responses to approximately 380 questions from each Bank. 

14 April 1998 The applicants file the Notice to Admit Facts. 

14 April 1998 COR 253 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator 
to admit in part the ACIL proof of debt is stayed, pending the outcome of the Main Action. 
COR 254 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator 
to admit proofs of debt of ACIL and BRL in the liquidation of BGF is stayed, pending the outcome of the Main Action. 
COR 255 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator 
to admit proofs of debt of ACIL and Bell Resources Developments Pty Ltd in the liquidation of TBGL is stayed, pending the outcome of the Main 
Action. 
COR 256 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the decision of the TBGL Liquidator 
to admit in part the Godine proof of debt is stayed, pending the outcome of the Main Action. 
COR 280 of 1996 – BGNV's application pursuant to section 1321 of the Corporations Law with respect to the decision of the BGF Liquidator to 
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admit the proofs of debt of ACIL, and Bell Resources Developments Pty Ltd is stayed, pending the outcome of the Main Action. 

May 1998 By May 1998 a large number of documents have been produced by the parties (more than 330,000 documents in more than 2,000 lever arch 
files consisting of more than 600,000 pages).  In addition to the documents provided to the liquidators (pursuant to various orders from 1995 to 
mid-1997), documents were produced by the Australian Banks and Lloyds Syndicate Banks and third parties such as KPMG (Australia and UK), 
Lion Nathan, Corrs Chambers Westgarth, Parker & Parker, Sly & Weigall, and Slaughter & May pursuant to various orders as outlined above and 
by third parties in response to subpoenas for production. 
Pursuant to the orders of Carr J made on 17 and 20 October 1997, the documents produced by the respondents in the proceedings under 
sections 596A and 596B of the Corporations Law were informally discovered in the Main Action.  The respondents also discovered further 
documents in the Main Action and in the CIV 2061 of 1996 proceedings. 

May 1998 The respondents foreshadow that they would waive their privilege claims over tens of thousands of documents.  The respondents had been 
maintaining privilege claims over those documents since 1996.  The subsequent production of documents as a result of privilege being waived by 
the respondents caused the applicants to expend a considerable amount of time and costs to review and consider the newly produced 
documents (more than 50,000 documents having been produced as a result of the respondents waiving privilege). 

14 May 1998 The applicants serve a further minute of their seventh amended statement of claim (leave to amend in the form of this minute was granted 
pursuant to the orders of Carr J on 24 June 1998).  

15 May 1998 COR 235 of 1996 – Steytler J permits the BGNV Liquidator to resume examinations of Coopers & Lybrand. 

15 May 1998 The Banks provide a response to the applicants ' request for further and better particulars of paragraphs 13A and related pleas of the defence 
and cross-claim.  

15 May 1998 The Banks applied for orders, among others, that they be relieved nunc pro tunc from their obligations pursuant to the orders made on 
11 November 1997, or alternatively, that the liquidators are restrained from further examinations of Aspinall and Simpson. 

18 May 1998 The applicants file a notice of motion to strike out the amended defence and counterclaim in the terms of the document filed by the Banks on 30 
January 1998. 

19 May 1998 The Banks provide further particulars of their defence.  This further expands the range of factual matters in issue. 

27 May 1998 COR 358 of 1997 – Heenan J gives judgment in favour of the BGNV Liquidator, permitting examinations of Messrs Aspinall, Simpson and 
Mitchell to proceed. 

28 May 1998 The applicants apply to vacate the trial date set down for 3 August 1998.  There are two grounds: First, the applicants are not ready to proceed; 
and second, the paragraph 13A defence affects the whole of the case, such that the applicants must have time to consider its implications and 
obtain discovery, before proceeding to trial.  
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The applicants also apply for orders for discovery in relation to the 13A defence. 

28 May 1998 Carr J orders that the respondents be relieved nunc pro tunc of their obligations to file and serve their witness statements and other documents, 
other than certain discoverable documents until the plaintiff liquidators had completed their examinations, on the grounds that, if those 
documents were lodged, the liquidators proposed to make use of them for the purpose of the examinations of Aspinall and Simpson.  Carr J also 
lists the hearing of the applicants' motion to vacate the trial date for 16 June 1998. 

June 1998 The respondents begin discovery on paragraph 13A issues. 

16-18 June 1998 At the eleventh directions hearing before Carr J the applicants' motion for adjournment of the trial is heard. 

22 June 1998 The respondents file a minute of proposed amendments to paragraph 13A and related paragraphs of defence and counterclaim and particulars. 

23 June 1998 The respondents file a motion seeking leave nunc pro tunc to amend the defence and cross-claim in the terms of the document filed on 
30 January 1998 by the Banks and to begin and proceed with that cross-claim. 

24 June 1998 At the twelfth directions hearing, Carr J makes a series of interlocutory orders, among other things, granting a limited adjournment of the trial for 
one month, i.e. the applicants ' motion dated 28 May 1998 to vacate the trial date (set down for 3 August 1998) is successful to the extent that 
Carr J orders that the trial date be postponed to 1 September 1998. 

Carr J grants leave to the respondents to file and serve their fourth amended defence and cross claim.  The applicants' strike out motion (to 
strike out the respondents' amended defence and cross claim) was resolved after discussions between the parties on the basis that the 
respondents would provide further particulars and the applicants would have leave to renew their motion if the particulars were considered 
inadequate.  Carr J makes orders in relation to the consolidation of the respondents' particulars in relation to the 13A issues, and the provision of 
further particulars in relation to various paragraphs.  Further particulars were subsequently provided by the respondents in August 1998, and the 
applicants did not renew their strike out application.   
Carr J gives leave to the respondents (by consent), nunc pro tunc, to amend the cross-claim and proceed with the amended cross-claim with 
paragraph 13A (and related paragraphs) (which was filed on 30 January 1998). 

1 July 1998 The applicants file a motion for leave to appeal against the orders of Carr J made on 28 May 1998 concerning, among other things, the filing of 
witness statement and expert reports, and the orders of Carr J made on 24 June 1998 concerning adjournment of the trial to 1 September 1998. 

2 July 1998 At the thirteenth directions hearing before Carr J, counsel for the applicants inform the court that "some consideration is being given at present to 
clarifying what might be referred to as the back end of the statement of claim", that is, the seventh amended statement of claim. 

13 and 14 July 1998 The appeal against the orders of Carr J made on 28 May 1998 and 24 June 1998 is heard by the Full Federal Court (Foster, Lee and Nicholson 
JJ). 

20 July 1998 The Full Court of the Federal Court (Foster, Lee and Nicholson JJ) allowed the applicants' appeal of the orders of 24 June 1998.  The Full Court 
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vacated the trial date and ordered that the trial should be fixed to commence not before 1 February 1999.  Their Honours stated: 

"First, by requiring the applicants to commence their case when it was conceded they were not ready there followed a real risk that the 
applicants would start and finish their case affected by that disadvantage 
[…] 

Second, his Honour did not advert to the particular disadvantage under which the liquidators operated. They had to be given sufficient 
time to obtain assistance from persons who had been directors, officers or executives of the companies between 1985 and 1987 to gain 
knowledge of the operation of the companies in that period and to obtain advice on the material so gathered. If the applicants were 
obliged to commence the trial without that material and that advice, not only was it likely that the conduct of the applicants' case would 
be prejudiced it would also follow that the applicants would be denied the opportunity to assess whether their case had been put at 
greater risk of defeat by reason of the amended defence. The liquidators’ liability to costs may also have to be considered, particularly if 
indemnification of the costs of the liquidators only extended to litigation conducted on legal advice. To be required to proceed to trial 
without opportunity to deal with those matters would visit an injustice on the applicants that could not be removed by any indulgence 
granted by the Court. Therefore, we conclude that there has been an error of principle in his Honour's decision not to vacate the dates 
of trial and leave to appeal should be granted, the appeal allowed and the decision set aside." 

The Court refuses leave to appeal in respect of the orders on the respondents' interlocutory obligations. 

March – December 1998 The respondents waive privilege claims and produce numerous further documents by way of discovery 

7 December 1998 The applicants serve a "preliminary draft" of certain amendments proposed to be made to the statement of claim, which give notice of the 
proposed equitable fraud amendments to the statement of claim. 

8 December 1998 The respondents file a notice of motion seeking orders that they have leave to amend the defence and cross-claim in terms of a minute of 
proposed amendment dated 3 December 1998, and that they have leave to begin and proceed with the cross-claim dated 3 December 1998. 

15 December 1998 The applicants file a notice of motion to amend the application to endorse it for cross-vesting legislation, and that the court give directions as to 
whether the proceedings should be transferred under Jurisdiction of Court (Cross-vesting) Act 1987 (Cth). 

18 December 1998 The applicants move an urgent motion before Carr J seeking to regularise alleged defects in the way in which they had invoked the cross-vesting 
legislation.  Senior Counsel for the applicants informed Carr J that the High Court had reserved a decision, which was expected to uphold a 
challenge to the validity of the cross-vesting legislation.  Senior Counsel for the applicants also informed Carr J that the applicants sought a 
direction which would put them in a position to apply for a transfer of the application to another court before the High Court delivered its decision.  
Carr J adjourned the motion to 24 December 1998. 
Carr J also ordered that any application by the applicants for leave to further amend the statement of claim was required to be filed by 
29 January 1999 and accompanied by a minute of the proposed amendments and all particulars of the allegations in the proposed amendments. 

24 December 1998 At the hearing of the applicants' motion to amend the application to endorse it for cross-vesting legislation, Carr J held that he was satisfied that 
the jurisdiction under the cross-vesting legislation had been invoked but made orders to remove any doubt.  His Honour ordered that the 
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applicants' application for directions on whether the proceedings should be transferred under cross-vesting legislation be stood over to 12 March 
1999 with liberty to restore on 4 days' notice. 
Carr J also gave leave to amend the statement of claim (seventh amended statement of claim). 

5 February 1999 The applicants serve an application for leave to further amend the statement of claim and a minute of particulars of the proposed amendments.  

11 February 1999 The applicants file minutes of their eighth amended statement of claim and particulars to their amended statement of claim. 

11 February 1999 The respondents file a minute of their proposed amended defence and counterclaim to the proposed eighth amended statement of claim. 

11 March 1999 The respondents file a further minute of their proposed amended defence and counterclaim to the proposed eighth amended statement of claim. 

12 March 1999 At the fourteenth directions hearing before Carr J, his Honour fixes the trial to commence on 7 February 2000.  Carr J also reserves the months 
of October and November 1999 with a view to bringing the trial commencement date forward depending on how matters progressed. 
Senior counsel for the applicants informs Carr J that the applicants do not wish to avail themselves of the opportunity (proffered in submissions 
served by the Banks prior to the hearing) to file a further minute of their proposed amended statement of claim and particulars.  Carr J orders that 
the application for leave to amend the statement of claim be heard on 16 June 1999. 
On the respondents' motion of 8 December 1998, Carr J gives leave to the respondents to amend their defence and cross-claim in terms of the 
minute of proposed amended defence and cross-claim dated 11 March 1999, and to proceed with that cross-claim. 
The respondents' motion for security for costs dated 14 January 1997 is listed for hearing on 17 June 1999. 

16 April 1999 The applicants file a further minute of their proposed eighth amended statement of claim and particulars.  

14 June 1999 The applicants file and serve written submissions informing the court that they intend to further amend the proposed amended statement of claim 
and particulars in numerous respects identified in the submissions.  

16 June 1999 The applicants serve their third minute of the proposed amendments to the statement of claim and particulars (excluding the "preliminary draft" 
served in December 1998) and an amended notice of motion seeking leave to amend the statement of claim in terms of that minute.  The 16 
June 1999 amendments were different to the proposed amendments served previously. 

16 June 1999 At the fifteenth directions hearing, Carr J commences the hearing of the applicants’ notice of motion for leave to further amend their statement of 
claim.  Senior counsel for the applicants raised the imminent (scheduled to be delivered the next day, i.e. on 17 June 1999) decision of the High 
Court in Re Wakim; Ex parte McNally (1999) 198 CLR 511.  The applicants applied to adjourn the hearing of the amendment application pending 
the High Court's decision. 

17 June 1999 The High Court delivers its judgment in Re Wakim; Ex parte McNally (1999) 198 CLR 511 declaring various provisions of the cross-vesting 
legislation giving the Federal Court cross-vested jurisdiction in State matters to be invalid.  Because of the uncertainty caused by Re Wakim, Carr 
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J adjourns all motions in the proceedings until the question of whether or not the Federal Court has jurisdiction could be determined. 

17 June 1999 The applicants file and serve a notice of motion seeking to adjourn outstanding motions to a date to be fixed and requesting a directions hearing 
in relation to the question of the jurisdiction of the Federal Court over the Main Action.  The Banks' motion for leave to amend their defence and 
for leave to proceed with the cross-claim is heard before Carr J at the continuation of the fifteenth directions hearing. 
Carr J orders that the outstanding motion be stood over for mention until the resolution of the question of the jurisdiction of the Federal Court 
over the Main Action, and adjourns the principal application. 

His Honour also orders that pursuant to order 21 of the Court's orders dated 10 February 1997, and in addition to the security provided for in 
order 2 of the Courts' orders on 18 September 1997, the first to seventh applicants provide additional security for costs of $5 million for the first to 
third respondents on a rolling basis up until the commencement of the trial. 

1 July 1999 The respondents seek a motion for a declaration that the Federal Court has jurisdiction to hear and determine the matters in the proceedings on 
the applicants' seventh amended application and seventh amended statement of claim, and the proceedings on the respondents' minute of 
amended defence and cross-claim dated 11 March 1999. 

1 July 1999 At the sixteenth directions hearing before Carr J, his Honour establishes a timetable for the resolution of jurisdiction issue.  His Honour orders 
that the question of jurisdictional matters be heard and determined by a single judge or referred to a Full Court directly or via the Chief Justice. 

6 July 1999 COR 257 of 1996 – The Banks' application pursuant to section 1321 of the Corporations Law with respect to the TBGL Liquidator's decision to 
admit the proof of debt of JNTH in the liquidation of TBGL is stayed, pending the outcome of the Main Action. 

15 July 1999 The applicants file a notice of motion for orders that the Federal Court has no jurisdiction over the matter the subject of the proceedings, or in the 
alternative, that the Federal Court has jurisdiction over the matter. 
The applicants file, pursuant to leave granted by Carr J on 1 July 1999, a second notice of motion for the following questions be decided 
separately and before trial, namely: 

 Question 1: whether the facts alleged in the application and statement of claim with the facts alleged in the defence give the Federal 
Court jurisdiction to hear and determine the matter constituted by the application, statement of claim, defence and defence; and 

Question 2: if the answer to question 1 is no, whether the facts alleged in the cross-claim give the Federal Court jurisdiction to hear and 
determine the matter constituted by the application, statement of claim, defence and cross-claim. 

29 July 1999 The applicants amend their second notice of motion dated 15 July 1999, with minor amendments to the definitions section of the notice of 
motion. 

6 August 1999 The applicants file a notice of motion for orders that the respondent's / cross-claimant's cause of action under section 52 of the Trade Practices 
Act 1974 (Cth) be transferred to the Supreme Court of Western Australia pursuant to section 86A(1).  The notice also seeks orders that all other 
matters for determination in the proceedings be transferred to the Supreme Court of Western Australia pursuant to section 86A(1). 
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15 October 1999 The applicants file a notice of motion for orders to set aside the order granting leave (to begin and proceed with the cross-claim) on 25 June 
1997, 24 June 1998 and 12 March 1999, and an order for the proceedings be permanently stayed, alternatively dismissed or, alternatively struck 
out for want of jurisdiction.  

25 October 1999 Carr J orders that the 7 February 2000 commencement date for trial be adjourned. 

10 November 1999 The applicants file a "75B notice", a Notice of a Constitutional Matter" in relation to the cross-vesting issue. 

11 November 1999 The respondents file an amended motion (originally filed on 8 December 1998), seeking a declaration that, for the purposes of these 
proceedings, the Federal Court of Australia is a "Court" as defined in section 58AA of the Corporations Law capable of granting leave under 
section 471B of the Corporations Law, and an order that the respondents have leave, if it be necessary, to begin and proceed with the cross-
claim dated 11 March 1999.  The amended motion still includes the motion for the first to third respondents to have leave to amend the defence 
and cross-claim in terms of the proposed amendment dated 3 December 1998. 

18 November 1999 Hearing before Carr J in relation to jurisdiction issue. 
Carr J dismisses the applicants' motion for orders that, inter alia, the proceedings be transferred to the Supreme Court of Western Australia 
pursuant to section 86A(1) of the Trade Practices Act 1974 (Cth) (Order 1).  Carr J makes interlocutory orders in relation to the applicants' notice 
of motion for orders to set aside the order granting leave (to begin and proceed with the cross-claim) on 25 June 1997, 24 June 1998 and 12 
March 1999, and an order for the proceedings be permanently stayed, alternatively dismissed or, alternatively struck out for want of jurisdiction. 

14 – 15 December 1999 Hearing before Carr J in relation to jurisdiction issue continues from 18 November 1999. 
Carr J orders that the applicants shall file and serve any motion for orders cross-vesting or transferring the proceedings within this application to 
the Supreme Court of Western Australia by 24 December 1999 together with any affidavits in support. 

23 December 1999 The applicants file a notice of motion for orders that, inter alia, the proceedings be transferred to the Supreme Court of Western Australia 
pursuant to section 5(4) of the Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth). 

11 February 2000 The respondents file a notice of motion to amend their defence and counterclaim, increasing the overlap of issues with CIV 2061 of 1996. 

10 March 2000 Appearance before Carr J regarding applicants' motion to transfer the proceedings to the Supreme Court. 

7 April 2000 Carr J delivers judgment in Bell Group Ltd and Ors v Westpac Banking Corporation and Ors (2000) 104 FCR 305 and finds in favour of the 
Banks on all jurisdictional and related issues and held that the Federal Court did have jurisdiction over all issues in the proceedings.  
Notwithstanding this, Carr J considered that the Supreme Court was the more appropriate forum and ordered that the proceedings be 
transferred. 
Carr J makes orders in relation to the respondents' motion filed on 1 July 1999, the applicants' two motions filed on 15 July 1999 (and the second 
motion as amended filed on 29 July 1999), the applicants' motion filed on 15 October 1999, the respondents' motion filed on 8 December 1998 
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(amended on 15 December 1998, 18 December 1998, 11 November 1999) and the applicants' motion filed on 23 December 1999. 

20 April 2000 CIV 2061 of 1996 - On the application of the Banks, Templeman J removes the stay on that proceedings. 

26 April 2000 The applicants file a chamber summons for admission of the Main Action to the Long Causes List of the Supreme Court of Western Australia and 
for directions. 

16 May 2000 Owen J of the Supreme Court of Western Australia makes orders admitting the Main Action into the Long Causes List. 

31 May 2000 COR 127 of 2000 – On the application of Mr Woodings, Master Sanderson orders that Mr Totterdell, Mr Lonergan and Mr Watson be examined 
by Mr Woodings in relation to PriceWaterhouseCoopers' acceptance of a retainer to assist the Banks in connection with the Main Action. 

31 May 2000 The plaintiff files chambers summons for, inter alia, leave to amend their statement of claim, which effectively abandons their application to 
amend made in the Federal Court dated 5 February 1999. 

20 June 2000 Owen J makes orders (by consent) requiring the parties to exchange memoranda with respect to their positions on the extent to which the issues 
in the Main Action and the issues in CIV 2061 of 1996 overlap (the "overlap issues"). 

26 June 2000 The Banks file their memorandum on the overlap issues. 

7 July 2000 COR 127 of 2000 – The proceedings are adjourned until further order of Owen J in the Main Action. 

17 July 2000 The defendants file a minute of proposed amended defence and counterclaim pleading to the seventh amended statement of claim dated 14 May 
1998. 

24 July 2000 The plaintiffs file a chamber summons to strike out parts of the defendants' defence and counterclaim dated 11 March 1999 in the Main Action 
due to overlap with CIV 2061 of 1996. 

4 August 2000 The plaintiffs file their memorandum on the overlap issues. 

7 August 2000 LDTC and ICWA serve a minute of proposed orders that they be heard in relation to the Banks' applications to amend and the plaintiffs' 
summons to strike out parts of the defence. 

8 August 2000 Owen J orders by consent that the parties file affidavits and submissions in relation to the plaintiffs' and defendants' amendment applications.  
Owen J also orders by consent that LDTC and ICWA serve applications to be heard on the Banks' application to amend and the plaintiffs' 
application to strike out parts of the defence.  LDTC and ICWA serve those summonses on 15 August 2000. 

6 October 2000 The plaintiffs serve a further amended minute of the eighth amended statement of claim and particulars. 
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16 – 20 and 23 – 
27 October 2000 

Owen J hears the plaintiffs' application to amend its statement of claim and join LDTC as a plaintiff.  Owen J also hears argument on the overlap 
issues. 

2 March 2001 Owen J hears argument on the overlap issues. 

27 October 2001 Hearing before Owen J in relation to the admissibility of Mr Studdy's witness statement. 

19 November 2001 Owen J delivers reasons for judgment on the plaintiffs' amendment and joinder application in The Bell Group Limited (in liq) v Westpac Banking 
Corporation [2001] WASC 315. 

22 November 2001 A directions hearing is held in relation to the amendment and joinder judgment. The plaintiffs are directed to bring in a minute of the statement of 
claim and particulars which accorded with the reasons. A procedure for settling the minute is established. 

19 December 2001 Owen J grants the plaintiffs leave to amend the statement of claim and join LDTC as thirteenth plaintiff.  Supplementary reasons dealing with this 
were given in The Bell Group Limited (in liq) v Westpac Banking Corporation [2001] WASC 315(S). 

21 December 2001 The plaintiffs file their eighth amended statement of claim and particulars. 

25 January 2002 The examination of the defendants' witness, Mr Studdy, is conducted in Sydney. 

14 February 2002 The defendants file their amended defence and counterclaim pleading to the plaintiffs' eighth amended statement of claim. 

28 February 2002 Directions hearing before Owen J at which various interlocutory issues are dealt with.  Owen J also hears argument on the overlap issues. 

25-27 March 2002 Owen J hears argument on the overlap issues. 

31 July 2002 Informal conference before Owen J in relation to timetabling. 

7 August 2002 The defendants request that the plaintiffs provide additional security for costs. 

12 September 2002 Informal conference before Owen J in relation to timetabling. 

3 October 2002 The defendants accept the plaintiffs' offer to provide additional security for costs of $7 million on the basis that the defendants could apply for 
further security for their costs of the trial prior to its commencement.  Owen J make orders pursuant to the parties' agreement. 

25 October 2002 The defendants serve a minute of amended defence and counterclaim and consolidated further and better particulars. 

31 October 2002 Directions hearing before Owen J at which he conditionally lists the matter for trial commencing on 21 July 2003 and makes orders for an 
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electronic court book.  Owen J also hears argument on the overlap issues. 

11 November 2002 Directions hearing before Owen J. 

11 November 2002 The plaintiffs file their reply to the amended defence and counterclaim and the particulars to their reply. 

2, 18 December 2002 Meetings between the parties' solicitors and Registrar Boyle to discuss imaging material for the electronic court book and drafting, serving and 
filing a document specification protocol for trial. 

30 April 2003 The defendants file an amended defence and counterclaim and consolidated particulars. 

5 – 6 May 2003 Directions hearing before Owen J at which his Honour makes programming orders for trial.  Owen J also hears argument on the overlap issues. 

23 June 2003 The parties' solicitors attend a meeting with Registrar Boyle. 

22 July 2003 Trial of the Main Action commences. 

27 August 2003 Owen J orders by consent that the plaintiffs provide further security for costs of $5 million for the costs of the proceedings of the first, second and 
third defendants.  Owen J also orders that the defendants cannot make an application for further security for costs relating to the period of 6 
months from the trial date. 

19 December 2003 Owen J delivers judgment on the overlap issues ruling that parts of CIV 2061 of 1996 (relating to the deeds of amendment to the TBGL Bonds 
Trust Deed and the BGF Bonds Trust Deed) should be tried concurrently with the Main Action, noting that other parties such as ICWA may 
therefore wish to join as parties in the Main Action. 

19 March 2004 The defendants file a summons for orders that the plaintiffs provide a further sum of $20 million security for the costs of the first, second and third 
defendants.  The defendants sought for ICWA to pay $16.666 million by way of security, and for the Commonwealth to undertake to secure the 
sum of $3.334 million by way of security.  The plaintiffs agreed to the defendants' request for further security. 

7 April 2004 Owen J orders the provision of further security in the sum of $20 million, as reflected by the parties' agreement. 

May 2004 CIV 2061 of 1996 – ICWA informed the parties to the proceedings that ICWA no longer sought the consent of TBGL and BGF to the 
amendments to the TBGL Bonds Trust Deed and the BGF Bonds Trust Deed. 

7 October 2004 The defendants file a minute of amended defence and counterclaim and consolidated particulars. 

7 October 2004 Undertakings are given to the Court (in CIV 2061 of 1996 and the Main Action) to the effect that the amendments in respect of the TBGL Bonds 
Trust Deed and the BGF Bonds Trust Deed would not be pursued without further order of the Court.  The Court gives leave for the claims that 
relate to the amendment of the TBGL Bonds Trust Deed and the BGF Bonds Trust Deed in CIV 2061 of 1996 to be discontinued against TBGL, 
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BGF and their liquidators. 

28 October 2004 Owen J makes orders by consent in relation to the administration of the bank accounts holding the security for costs. 

29 November 2004 The defendants file their amended defence and counterclaim and consolidated particulars. 

1 December 2004 The plaintiffs file their amended eighth amended statement of claim and particulars. 

15 February 2005 The defendants filed an amended defence and counterclaim. 

28 November 2005 Owen J orders by consent that, pursuant to paragraph 21 of the order made by the Court on 10 February 1997 and in addition to the security for 
costs previously provided by the plaintiffs, the plaintiffs are to provide an additional $15 million to the first, second and third defendants as further 
security for the costs of and incidental to the proceedings calculated on a party/party basis. 

8 February 2006 Owen J delivers a judgment which in part deals with the draft judgment structure.  The draft judgment structure was addressed by the parties in 
their closing submissions. 

22 September 2006 Trial of the Main Action concludes after 404 hearing days. 
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Annexure E : Bell Group Judgment Creditors 

 
 

Company Uncontested Amounts Settlement Amounts Total 
 Judgment Debt Costs Sub-Total Settlement 

Principal 
Interest 

and Other (1)
 

Sub-Total  

Bell Equity Management Ltd (in liq) $1,809,924.22 0 $1,809,924.22 $2,203,732.52 $43,111.87 $2,246,844.39 $4,056,768.61 

Bell Group Finance Pty Ltd (in liq) $486,215,878.62 $50,000,851.34 $536,216,729.96 $761,324,800.38 $14,893,883.74 $776,218,684.12 $1,312,435,414.08 

Bell Group (UK) Holdings Ltd (in liq) 0 0 0 $54,708,585.93 $1,070,270.30 $55,778,856.23 $55,778,856.23 

Bell Publishing Group Pty Ltd (in liq) $1,397,763.51 0 $1,397,763.51 $1,671,022.06 $32,690.40 $1,703,712.46 $3,101,475.97 

Dolfinne Pty Ltd (in liq) $61,146,572.29 0 $61,146,572.29 $74,565,891.18 $1,458,741.02 $76,024,632.20 $137,171,204.49 

Dolfinne Securities Pty Ltd (in liq) $2,708,821.83 0 $2,708,821.83 $3,313,464.82 $64,821.69 $3,378,286.51 $6,087,108.34 

Industrial Securities Pty Ltd (in liq) $12,880,089.80 0 $12,880,089.80 $15,682,574.75 $306,799.99 $15,989,374.74 $28,869,464.54 

Maranoa Transport Pty Ltd (in liq) $42,606,557.47 0 $42,606,557.47 $51,877,008.08 $1,014,875.82 $52,891,883.90 $95,498,441.37 

Neoma Investments Pty Ltd (in liq) $7,317,252.85 0 $7,317,252.85 $8,952,082.51 $175,130.61 $9,127,213.12 $16,444,465.97 

The Bell Group Ltd (in liq) 0 $50,000,851.37 $50,000,851.37 $5,058,478.51 $98,959.60 $5,157,438.11 $55,158,289.48 

Wanstead Securities Pty Ltd (in liq) $2,050,094.58 0 $2,050,094.58 $2,507,701.38 $49,058.45 $2,556,759.83 $4,606,854.41 

TOTAL $618,132,955.17 $100,001,702.71 $718,134,657.88 $981,865,342.12 $19,208,343.49 $1,001,073,685.61 $1,719,208,343.49 

 
NOTE: 
 
(1) The column headed “Interest” includes both interest accruing on the “Settlement Principal” from the date of the Settlement Deed and amounts payable 

by the Banks under cl. 5(ja) of the Settlement Deed (this being, in substance, the Bell Group Judgment Creditors’ share of suspension tax refunds 
received between 1 August 2014 and 10 September 2014). 
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Annexure F : Creditors of TBGL 

 
 

  Amount claimed1 
Amount 
admitted 
to proof 

Amount rejected Amount to be adjudicated 

     

Ordinary creditors     

J.N. Taylor Holdings Limited (in liquidation)2 $291,147,573.00301,230,257.00 $291,147,573.00 - $10,082,684.00- 

Bell Group Finance Pty. Ltd. (in liquidation)3 $93,426,416.00 - - $93,426,416.00 

Bell Group N.V. (in liquidation) $69,334,059.00 $69,334,059.00 - - 

Godine Developments Pty Ltd2 $45,500,000.00 $22,558,834.00 $22,941,166.00 - 

Australian Consolidated Investments Limited2 $26,891,031.00 $15,535,596.004 $11,357,435.00 - 

Maradolf Limited (in liquidation) $12,556,115.29 $12,556,115.29 - - 

Bell Resources Developments Pty Ltd2 $8,447,000.00 $7,689,422.00 $757,578.00 - 

Insurance Commission of Western Australia $3,085,370.953,239,884.75 $3,085,370.95 - $154,513.80- 

Deputy Commissioner of Taxation $936,980.90 $936,980.90 - - 

The Law Debenture Trust Corporation plc $596,444.18647,446.98 - - $596,444.18647,446.98 

West Australian Newspapers Limited $503,732.06 $503,732.06 - - 

Bond Corporation Pty Ltd $491,677.20 - - $491,677.20 

Observation City Resort Hotel $1,456.60 $1,456.60 - - 

Western International Travel Pty Ltd $504.00 - - $504.00 

Subtotal ordinary creditors $552,918,360.18563,206,560.78 $423,349,139.80 $35,056,179.00 $94,515,041.38104,803,241.98 

     

                                                      
1 Amount claimed means claims the subject of proofs of debt, but does not include proofs of debt that have been wholly rejected. 
2 Proof of debt currently under review. 
3 The amount shown does not include any amount in respect of the rights assigned to BGF under the Settlement Deed. 
4 Amount admitted should have been $15,533,596 but the notice of admission contained an arithmetical error. 
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  Amount claimed1 
Amount 
admitted 
to proof 

Amount rejected Amount to be adjudicated 

     

Subordinated creditors     

The Law Debenture Trust Corporation plc  
(1st BGNV Bond Issue Guaranteed by TBGL) $69,368,390.4371,157,601.25 - - $69,368,390.4371,157,601.25 

The Law Debenture Trust Corporation plc  
(2nd BGNV Bond Issue Guaranteed by TBGL) $191,576,388.88196,291,666.67 - - $191,576,388.88196,291,666.67 

The Law Debenture Trust Corporation plc  
(3rd BGNV Bond Issue Guaranteed by TBGL) $169,202,898.54171,496,665.22 - - $169,202,898.54171,496,665.22 

The Law Debenture Trust Corporation plc  
(BGF Bond Issue Guaranteed by TBGL) $96,145,833.3384,125,000.00 $82,104,167.00 $14,041,666.33 $2,020,833.00- 

The Law Debenture Trust Corporation plc  
(TBGL Bond Issue) $86,183,333.3688,406,250.00 $86,183,333.36 - $2,222,916.64- 

Subtotal subordinated creditors $612,476,844.54611,477,183.14 $168,287,500.36 $14,041,666.33 $430,147,677.85443,189,682.78 

     

Total creditors $1,165,395,204.721,174,683,743.92 $591,636,640.16 $49,097,845.33 $524,662,719.23547,992,924.76 
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Annexure G : Creditors of BGF 

 
 

  Amount claimed1 
Amount 
admitted 
to proof 

Amount 
rejected Amount to be adjudicated2 

     

Ordinary creditors     
Western Interstate Pty Ltd (provisional liquidator 
appointed) $758,386,538.00 - - $758,386,538.00 

Bell Group N.V. (in liquidation) $459,967,875.40 $394,809,067.88 $65,158,807.52 - 

Bell Bros. Pty Ltd (in liquidation) $349,874,478.30 - - $349,874,478.30 

TBGL Enterprises Ltd (in liquidation) $204,371,935.30 - - $204,371,935.30 

W.A. Glendinning & Associates Pty Ltd $183,310,909.04 $183,297,347.04 - $13,562.00 

Wigmores Tractors Pty Ltd (in liquidation) $73,926,248.51 - - $73,926,248.51 

Australian Consolidated Investments Limited3 $70,849,000.00 $38,092,430.46 $32,756,569.54 - 

WAON Investments Pty. Ltd. (in liquidation) $47,773,145.41 - - $47,773,145.41 

Bell Resources Developments Pty Ltd3 $8,447,000.00 $7,689,421.75 $757,578.25 - 

Wanstead Pty Ltd (in liquidation) $16,096,384.01 - - $16,096,384.01 

Deputy Commissioner of Taxation $15,183,588.1615,142,358.51 $15,183,588.16 - -$41,229.65- 

W & J Investments Ltd (in liquidation) $9,712,118.93 - - $9,712,118.93 

Bell Publishing Group Pty Ltd (in liquidation) $3,945,505.00 - - $3,945,505.00 

Belcap Enterprises Pty Ltd (in liquidation) $630,689.16 - - $630,689.16 

Western International Travel Pty Ltd $91,612.26 - - $91,612.26 

Subtotal ordinary creditors $2,202,567,027.482,202,525,797.83 $639,071,855.29 $98,672,955.31 $1,464,822,216.881,464,780,987.23 

                                                      
1 Amount claimed means, in respect of Ordinary and Subordinated creditors, claims the subject of proofs of debt and, in respect of Deregistered Bell group 
creditors, an estimate of the amount owed by BGF as at 3 March 1993. 
2 In respect of Deregistered Bell group creditors, the Amount to be adjudicated is subject to the reinstatement and lodgement of a proof of debt against BGF. 
3 Proof of debt currently under review. 
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  Amount claimed1 
Amount 
admitted 
to proof 

Amount 
rejected Amount to be adjudicated2 

     

     

Deregistered Bell Group creditors     

Wigmores Finance Pty. Ltd. $24,230,069.00 - - $24,230,069.00 

Overells' Limited $3,635,061.00 - - $3,635,061.00 

Davsell Pty Ltd $3,199,247.00 - - $3,199,247.00 

Godine Enterprises Pty Ltd $2,964,981.00 - - $2,964,981.00 

Armstrong Ledlie & Stillman Pty. Ltd. $1,920,531.00 - - $1,920,531.00 

Harlesden Pty. Ltd. $1,632,686.00 - - $1,632,686.00 

Wanstead Finance Pty Ltd $1,530,145.00 - - $1,530,145.00 

Savidge & Killer Pty. Ltd. $1,495,551.00 - - $1,495,551.00 

W & J Financial Services Pty. Limited $342,699.00 - - $342,699.00 

Group Color (W.A.) Pty. Limited $131,081.00 - - $131,081.00 

Belcap Portfolio Pty Ltd $20,558.00 - - $20,558.00 

Subtotal deregistered corporate creditors $41,102,609.00 - - $41,102,609.00 

     

Subordinated Creditors     

The Law Debenture Trust Corporation plc $96,145,833.33 $96,145,833.33 - - 

Subtotal subordinated creditors $96,145,833.33 $96,145,833.33 - - 

     

Total creditors $2,339,815,469.81774,240.16 $735,217,688.62 $98,672,955.31 $1,505,924,825.88883,596.23 
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Annexure H : Creditors of Other Bell Group Companies 

 
 

 
Claims 

not rejected 
Percentage 

proportion of 
creditors 

   

BPG Creditors1   
Western Mail Pty Ltd $635,281 73.8% 

West Australian Newspapers Limited $225,486 26.2% 

Albany Advertiser Pty Ltd $2 0.0% 

Bell Group Press Pty Ltd (now Colourpress Pty Ltd) $2 0.0% 

Total creditors $860,77167 100.0% 
   
   

Ambassador Nominees Pty Ltd (in liquidation) Creditors   
ANZ Nominees Limited $1,170 100.0% 

Total creditors $1,170 100.0% 

   
   
Belcap Enterprises Pty Ltd (in liquidation) Creditors   
Nil known creditors n/a n/a 

Total creditors n/a n/a 

   

   

Bell Bros Creditors   
ATO $43,906,281 100.0% 

Total creditors $43,906,281 100.0% 
   

   

Bell Equity Management Ltd (in liquidation) Creditors1   
BGF $12,164,854 100.0% 

Total creditors $12,164,854 100.0% 

   

   

Dolfinne Pty Ltd (in liquidation) Creditors   
TBGL $239,787,698 97.6% 

Maradolf Ltd (in liquidation) $5,991,279 2.4% 

Total creditors $245,778,977 100.0% 

   

   

                                                      
1 Claims to be adjudicated 
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Claims 

not rejected 
Percentage 

proportion of 
creditors 

   

Great Western Transport Pty Ltd (in liquidation) Creditors1   
BGF $98,952,381 100.0% 

Total creditors $98,952,381 100.0% 
   
   
Harlesden Finance Pty Ltd (in liquidation) Creditors1   
BGF $175,657,668 100.0% 

Total creditors $175,657,668 100.0% 
   
   

Industrial Securities Pty Ltd (in liquidation) Creditors1   
BGF $308,560,107 93.491.7% 

ATO $18,640,11224,533,337 5.67.3% 

Wanstead $3,226,641 1.0% 

Total creditors $330,426,860336,320,086 100.0% 
   
   

Maradolf Ltd (in liquidation) Creditors1   
ATO $26,730 83.2% 

Northern Midlands Council $5,136 94.916.0% 

Commissioner of Taxes for the State of Tasmania $275 5.10.8% 

Total creditors2 $5,41132,141 100.0% 

   

   

Maranoa Transport Pty Ltd (in liquidation) Creditors   
TBGL $168,348,966 97.9% 

ATO $2,124,021 1.2% 

Maradolf Ltd (in liquidation) $1,564,965 0.9% 

Total creditors $172,037,952 100.0% 

   

   

Wanstead Pty Ltd (in liquidation) Creditors1   
ATO $13,498,963 100.0% 

Total creditors $13,498,963 100.0% 
   

   

                                                      
2 In addition to the claims of creditors as at Maradolf’s date of liquidation, Maradolf has post liquidation expenses of approximately 
$0.1 million for ongoing land/water rates and charges and legal fees. 
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Claims 

not rejected 
Percentage 

proportion of 
creditors 

   

Western Transport Pty Ltd (in liquidation) Creditors1   
BGF $361,977,739 100.0% 

Total creditors $361,977,739 100.0% 

   

   

Wigmores  Creditors   
ATO $7,098,2247,243,329 86.86% 

Western Transport Pty Ltd (in liquidation) $1,094,000 13.13% 

Budget Card Services Pty Ltd $7,752 0.1% 

Total creditors $8,199,9768,354,081 100.0% 

   
   
W & J Investments Ltd (in liquidation) Creditors   
Nil known creditors n/a n/a 

Total creditors n/a n/a 

   
   

Dolfinne Securities Pty Ltd (in liquidation) Creditors1   
Western Transport Pty Ltd (in liquidation) $9,434,355 100.0% 

Total creditors $9,434,355 100.0% 
   
   

Neoma Investments Pty Ltd (in liquidation) Creditors   
Harlesden Finance Pty Ltd (in liquidation) $24,014,590 100.0% 

Total creditors $24,014,590 100.0% 

   

   

TBGL Enterprises Ltd (in liquidation) Creditors   
Albany Broadcasters Ltd (in liquidation) $218,659,269 100.0% 

Total creditors $218,659,269 100.0% 

   

   
Wanstead Securities Pty Ltd (in liquidation) Creditors1   
Western Transport $32,425,908 100.0% 

Total creditors $32,425,908 100.0% 
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Claims 

not rejected 
Percentage 

proportion of 
creditors 

   

WAON Investments Pty Ltd (in liquidation) Creditors   
Great Western Transport Pty Ltd (in liquidation) $34,354,220 6155.7% 

ATO $21,291,79027,291,790 3844.3% 

Total creditors $5561,646,010 100.0% 

   
   

Western Interstate Creditors1   
BGUK $854 100.0% 

Total creditors $854 100.0% 
   
   

Bell Bros Holdings Ltd (in liquidation) Creditors   
BGF $175,116,109 96.8% 

ATO $5,850,2085,870,299 3.2% 

Total creditors $180,966,317180,987,408 100.0% 

   
   

Albany Broadcasters Ltd (in liquidation) Creditors1   

ATO $27,100,843 16.6% 

BGF $136,616,820 83.4% 

Total creditors $163,717,663 100.0% 
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Annexure I : Recoveries by other Bell Group Judgment Creditors for distribution to TBGL and BGF 

Chart 1A: Distributions to BGF assuming UK Treasury Solicitor not admitted in BGUK 
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Chart 1B: Distributions to BGF assuming UK Treasury Solicitor admitted in BGUK 
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Chart 2 Distributions to TBGL 
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Annexure J : Flow-Back Dividends 

 
1. If the windings up of TBGL and BGF proceed in the usual way the plaintiff will declare a 

dividend for distribution to ordinary unsecured creditors after completing all matters that 
must be attended to before the making of a distribution. (Those matters include 
determination of these proceedings). 

2. The available assets for distribution to ordinary unsecured creditors will comprise: 

(1) the uncontested amounts (refer to para 169(1) above); the settlement sums (refer 
to paras 178(1) and 179 above); in the case of BGF the dividend from J N Taylor 
Finance Pty Ltd (in liq) (refer to para 170 above) and dividends from BGUK in 
relation to the debts assigned to BGF by the Lloyds Syndicate Banks (refer to 
paras 178(3) and 211(3) above); distributions received by TBGL and BGF from 
recoveries by other Bell Group Judgment Creditors (refer to paras 210(3) and 
211(4) above); and earnings after income tax, if any, on the amounts held in the 
windings up; 

less 

(2) priority payments (including priority debts or claims under s 556(1) of the 
Corporations Law and the amount of any distribution pursuant to a s 564 order). 

3. Many of TBGL’s and BGF’s creditors are other Bell Group Companies (refer to Annexure F 
and Annexure G). 

4. Once TBGL and BGF make a distribution to ordinary unsecured creditors generally – 
including their intra-Bell Group creditors – it is expected that some of the intra-Bell Group 
recipients will in due course make an on-distribution which will, either directly or indirectly, 
result in additional receipts in either TBGL or BGF. The is because intra-group debt and 
equity relationships in the Bell Group create a circular flows of funds within the Bell Group 
that will be repeated multiple times before all available funds are distributed to the external 
creditors. 

5. Put alternatively, when TBGL or BGF makes a distribution to ordinary unsecured creditors 
generally, part of that initial distribution will circulate through the Bell Group and come back 
to TBGL or BGF; and then the cycle re-starts. The receipts that flow-back to TBGL and 
BGF are the “Flow-Back Dividends”. 

6. There are different types of circumstances in which a circular flow of funds within the Bell 
Group may result in Flow-Back Dividends. They comprise: 

(1) Where there is no distribution of funds to external creditors in a given circular flow 
of funds. (For example, Maradolf Ltd (in liq) is a creditor of TBGL and TBGL is the 
100% shareholder of Maradolf Ltd (in liq). Maradolf Ltd (in liq) has no creditors is 
expected to have paid its creditors in full and distributed a surplus to TBGL from 
the monies it received from two Australian Bell Judgment Creditors (discussed at 
paragraph 210 of this SFIC). Accordingly, 100% of all distributions received by 
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Maradolf Ltd (in liq) from TBGL are re- distributed back to TBGL by way of an 
equity distribution.) 

(2) Where there are minimal distributions of funds to external creditors in a given 
circular flow of funds. (For example, Bell Bros is a creditor of BGF. Bell Bros' 
surplus is distributed to Bell Bros Holdings Ltd (in liq) by way of an equity 
distribution. BGF in turn receives 97% of Bell Bros Holdings Ltd (in liq)'s 
distributions by way of an intra-group debt, with the remaining 3% being distributed 
to Bell Bros Holdings Ltd (in liq)'s external creditors.) 

(3) Where there are cycles of distributions from BGF to TBGL and back to BGF 
indirectly through debt and equity relationships within the Bell Group. (This arises 
because BGF is a creditor of TBGL. TBGL is the shareholder of numerous 
companies which are creditors of BGF. Numerous of those companies have no 
known creditors. Accordingly, distributions made by BGF are on-distributed to 
TBGL by way of an equity distribution; TBGL on-distributes to BGF; and the cycle 
repeats.) 

7. The circular flow of funds that will result from a distribution in TBGL and BGF to ordinary 
unsecured creditors generally is depicted in the charts at Annexure K. 

8. There is potentially an infinite number of cycles through which funds must flow through the 
Bell Group before all funds are distributed to external creditors. However, with each cycle 
the amount to be redistributed through the circular flow of funds diminishes by way of the 
distributions to external creditors. As the number of distributions increases, the funds within 
the circular flow of funds decreases until the funds being re-distributed become so small as 
to be commercially insignificant. 

9. Accordingly, by spreadsheet analysis it is possible to determine the amount that external 
creditors will receive if the money is distributed through the Bell Group using its circular 
flow. 

10. The plaintiff has prepared, by way of a “Distribution Model”, a spreadsheet analysis 
comprising various data, formulae and assumptions in a series of interlinked Microsoft 
Excel software program worksheets. The Distribution Model calculates the estimated flow 
of funds payable in the windings up of the Bell Group Companies assuming, among other 
things, the simultaneous liquidation of each of those companies. Using the Distribution 
Model it is possible to estimate the amount of Flow-Back Dividends that will be received in 
TBGL and BGF. 
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Annexure K : Circular Flow of Funds within Bell Group on Distribution by TBGL and BGF 

 
Chart 3: TBGL Distributions 
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Chart 4A: BGF Distributions to creditors and summary of potential distributions to deregistered companies 
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Chart 4B: BGF detailed distributions to deregistered companies, if deregistered companies are reinstated

 


