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Hearing commenced at 1.00 pm

MURRAY, MR COLIN JEFFREY
Acting Director, Environmental Impact Assessment, Department of Environment and
Conservation, examined:

HINWOOD, DR ANDREA LEE
Deputy Chair, Environmental Protection Authority, examined:

Mr T.K. WALDRON: Welcome, Mr Murray and Dr Hinwood, and thank yfou coming. You
probably expected to see the member for Dawes¥ila, Hames, who is the acting chairman, but
unfortunately he cannot be here this afternoorsoADianne Guise, the member for Wanneroo, is
unwell today and cannot attend. | will make sonperong comments and ask some opening
guestions.

This committee hearing is a proceeding of Parligmeerd warrants the same respect that the
proceedings in the house itself demand. Even thgog are not required to give evidence on oath,
any deliberate misleading of the committee maydgarded as a contempt of Parliament. Do you
understand that?

TheWitnesses: Yes.
Mr T.K. WALDRON: Have you completed the “Details of Witness” f@rm
TheWitnesses. Yes.
Mr T.K. WALDRON: Do you understand the notes at the bottom ofdia?
TheWitnesses: Yes.

Mr T.K. WALDRON: Did you receive and read an information for wgses briefing sheet
regarding giving evidence before parliamentary cames?

TheWitnesses: Yes.

Mr T.K. WALDRON: Do you have any questions regarding your appearcbefore the
committee today?

The Witnesses: No.

Mr T.K. WALDRON: The committee has received a submission from Eheironmental
Protection Authority. Do you wish to propose anyemdments to it?

Dr Hinwood: That was provided by Dr Wally Cox. We have sthgently noted that there are
incorrect dates provided in the tables on page hefEPA’s submission. The EPA forwarded
issues raised in the submissions to the propornerii2oNovember 1999, and not 7 January 2000,
which was indicated in the submission. Also, M&geMetal’'s response to the submission was
provided to the EPA on 24 November 1999, not 3¢ 20D0, as indicated in that submission.

Mr T.K. WALDRON: Thank you. Before we ask any questions, dowishh to make an opening
statement today?

Dr Hinwood: | will make an opening comment regarding the iEommental Protection Authority
and what it does, which will set the scene for smysequent questions.

Mr T.K. WALDRON: We have a lot of questions, so will it not be tong?
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Dr Hinwood: | will be quick. The EPA is an independent staty authority of five people. It
comprises four part-time members and a full-timaiichl am currently the deputy chair and a part-
time member. The EPA is serviced by the Departnoérinvironment and Conservation. Staff
who directly service the EPA are referred to as ‘thPA service unit”’, which includes the
environmental impact assessment division. Colinrrejpis the acting director of that division.
Although the director is employed by the DepartmehtEnvironment and Conservation, the
department provides advice so that the EPA may ntakkterminations on development proposals
and planning etc. Often the day-to-day involvenrewuires reporting directly to the chair of the
EPA. The EPA undertakes an environmental impasessnent of proposals under part 4 of the
Environmental Protection Act. Once it has repottethe Minister for the Environment, it has no
further involvement in any of those proposals usltere is a request to change a proposal or to
revise any ministerial conditions that have beenader the EPA has provided its advice and
recommendations. We do not have a regulatingingbeojects.

Mr T.K. WALDRON: The EPA provides information and unless it iseisback, the EPA'’s role
finishes at that point.

Dr Hinwood: That is correct.

Mr T.K. WALDRON: Why did the EPA believe that the lead carbormateed by Magellan
would be a dangerous good?

Mr Murray: During the assessment, the EPA received vaiivice as to whether lead carbonate
was a dangerous good. Some earlier advice weveztdéiom the Department of Minerals and

Energy of Western Australia in 1999 indicated tdapending on whether it was termed “lead
dioxide” or lead as a soluble compound, it would be classified as a dangerous good. Right
through to the assessment by the EPA the compadypreviously indicated that it was not a

dangerous good. Right at the very beginning timepamy indicated that to us.

Mr T.K. WALDRON: Was that Magellan?

Mr Murray: Yes. By the time of the EPA’s assessment, & stdl not clear to the EPA whether it
was classified as a dangerous good. When the ERArted, it pointed out that one of the
possibilities was that the product - the lead catrege - could be a dangerous good in which case it
would need to be regulated under the explosiveslanderous goods regulations.

Mr T.K. WALDRON: Did you report that to the Department of Envirant?
Mr Murray: Yes, it was reported in the EPA’s public report.

Mr T.K. WALDRON: What was the EPA’s responsibility regarding eimgu that the lead
carbonate was classified as a dangerous good?

Mr Murray: The EPA had no responsibility for that. Thatswihe responsibility of the then
Department of Minerals and Energy. The EPA wasiugng advice and comment from the DME,
but the EPA’s responsibility was not related tougimg) that the DME met its statutory obligations.

Mr T.K. WALDRON: Did you or the Department of Minerals and Enehgywe to advise the
Department of Environment of that?

Mr Murray: We had advice from the Department of Minerald &mergy that it might be a
dangerous good, depending on the classification.| gaid, by the time the EPA had finished its
assessment, that was the only advice that we hchdet from Magellan’s advice that it was not a
dangerous good. At no point did Magellan point tmutis that it was a dangerous good, but the
issue remained a concern to the EPA to make satalhthe regulatory requirements related to the
project were met. One of the things the EPA diddrpublic bulletin 996 was to point out that the
explosives and dangerous goods regulations magl&eant to the product.

Mr T.K. WALDRON: When did that happen?
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Mr Murray: The EPA report was released in September 2000.

Dr G.G. JACOBS: Mr Murray, am | right in understanding from yocwmments that the onus of
classifying whether the lead carbonate was a dangegood fell fully on the proponent, or the
miner or the manufacturer in this case? Was thes om Magellan?

Mr Murray: Magellan has a responsibility but the decisiondlassification is with the agency
that is responsible for the explosives and dangegmods regulations, which at that time was the
Department of Minerals and Energy.

Dr G.G. JACOBS: Was there no role for the EPA to question itgtery it or to investigate it
itself? If Magellan said that it was not a dangsrgood, could the EPA have decided to take a
closer look - if the onus is on the company - @ whether the classification or the feeling abbet t
product was valid?

Dr Hinwood: | will clarify that. In the environmental impaassessment process, we look at

environmental and health impacts. We deal witlarage of substances but we do not necessarily
cover dangerous goods legislation, which is spedii the transport, storage and handling of

dangerous goods. That is usually within the prowiaf a company in terms of its overall operation

and the agency that administers that legislatibhe EPA has no role in advising whether or not

something is a dangerous good. We assess th@eméntal impacts of a particular process.

Mr M.P. WHITELY: Are you saying that it is within the Departmehindustry and Resources?
Dr Hinwood: At the time it was the DME. As far as | am asdt is now DOCEP.

Mr Murray: The current Explosives and Dangerous Goods Acthe responsibility of the
Department of Industry and Resources but it is adit@red through the Department of Consumer
and Employment Protection.

Mr M.P. WHITELY: Coming from a minerals background, | would thihkat that emphasis is
more towards the transport of explosives.

Dr Hinwood: And the packaging, storage and transport ofrggbeds.

Mr M.P. WHITELY: What | am getting at is whether there is a latkemphasis. Lead will not
kill someone immediately or even in the short teftmhas long-term health effects. It is not
dangerous in the sense of having an immediate itnpac

Dr Hinwood: True.

Mr M.P. WHITELY: Is the framework and the mindset behind those wre supposed to
regulate it set more towards the transport of esipés and other things that are used extensively?

Dr Hinwood: | do not believe that we can comment on that.

Mr T.K. WALDRON: Can you comment on the Magellan lead carbonatgeq in your
submission? Under “identification of relevant e@owimental factors” it says that the storage,
transport and handling of all dangerous goods ahdrdhazardous substances are administered
under the Explosives and Dangerous Goods Act 188dhlighted at the bottom of the page it says
“factor does not require further EPA evaluationVhy was that so?

[1.15 pm]
Dr Hinwood: Because it is covered under another piece dslb@n.
Mr T.K. WALDRON: What other legislation is it covered under?

Dr Hinwood: That is what | am saying: it will be covered endhat piece of legislation if it is
deemed to be a dangerous good.

Mr T.K. WALDRON: | am just trying to think. What if it was notdangerous good?
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Dr Hinwood: Okay, then it is covered by EPA’s assessmenhefenvironmental impacts, and
therefore how it should be managed and the subeéquiaisterial conditions that are attached. Is
that what you are getting at?

Mr T.K. WALDRON: Yes, that is what | am trying to get at. | aonrg, | am trying to get around
it myself.

Dr Hinwood: Okay; | am sorry.

Mr T.K. WALDRON: So, at the start | think you said Magellan edtfsaid it was not a dangerous
good.

Mr Murray: In their first submission to the EPA they indexh that lead carbonate was not a
dangerous good.

Mr T.K. WALDRON: Therefore, as not a dangerous good, you woulgggonsible?
Dr G.G. JACOBS: You would be involved?
Mr T.K. WALDRON: That is my point that | am trying to get at.

Mr Murray: Yes, and the EPA was sufficiently unclear abehéther it was a dangerous good or
not, to specifically point out in its report, itslgic report to the minister, which was sent toleie
range of government agencies, including the Departrof Minerals and Energy and others, that
the issue of whether it was a dangerous good uheegxplosives and dangerous goods regulations
still needed to be satisfied.

Mr T.K. WALDRON: So was there an assessment of the use of tieeetbkibbles by the EPA?

Mr Murray: The EPA did consider that as part of the propasd the EPA was of the view that
provided the covered kibbles met statutory requinet: and they performed the function that they
were supposed to, which was to contain the maté¢hi@h that was an adequate form of transport.

Mr T.K. WALDRON: So, who makes that final decision? Do you millet, or when you pass
on to the Department of Environment do they inspleetkibbles and say no, it is not; or is that for
you to do from the very start?

Mr Murray: As Dr Hinwood indicated, the EPA does not retpjlakay?
Mr T.K. WALDRON: No.

Mr Murray: It gives advice, and it gives advice very eantyin the process. It then requires the
regulators to actually regulate under their relévegislation.

Mr T.K. WALDRON: So your advice was that it met what was requiitieel covered kibbles met
those requirements?

Mr Murray: That was the information that was given to ustbhg agencies who provided
comment to the EPA.

Mr T.K. WALDRON: And you pass that advice on to -

Mr Murray: That advice was public advice in the EPA’s répand that report was published in
October. | said September earlier; it was Oct@0€0.

Dr G.G. JACOBS: | just need to get this right in my own mind.h#& Magellan decreed that this
was not a dangerous good in their opinion, did yaue some questions in your mind about that?
Did you have any questions or queries in your owmdmabout the validity of that assessment?

Mr Murray: We provided that material to the Department afidfals and Energy for two reasons;
one is because they are the regulator at the nangetl and at that stage we were also seeking
clarification from the Department of Minerals andeegy about whether the EPA should assess the
proposal, which at that time represented the |l@aldonate mine and also a lead refinery, probably
at Geraldton. So we sought comment from them betfog EPA made a decision about whether it
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would assess the proposal. As part of that adhaewe received from the Department of Minerals
and Energy in January 1999, they indicated thay thelieved the proposal should be formally
assessed by the Environmental Protection Authasibych is what the EPA did; and, secondly, that
Is where they pointed out to us that - and theirdsownere - if their offsiders describe it as lead
dioxide or lead compounds soluble, then it wouldclzessified as a dangerous good. They were
raising the question of whether lead carbonate Idho@i classified as a dangerous good or not, but
at that stage and at no other stage did anyonegéfiat it should be.

Dr G.G. JACOBS: Can I just follow up on that?
Mr T.K. WALDRON: Okay.

Dr G.G. JACOBS: When we were talking about the covered kibbles their assessment of that,
and | have tried to get an answer on this in otberms about the question of if the product in fact
was assessed as not a dangerous good, then theddieble tarpaulin was satisfactory in your
assessment. However, if it was a dangerous goodldwou be able to comment whether that
tarpaulin cover would be satisfactory?

Mr Murray: No, | would not be able to.

Mr T.K. WALDRON: This leads into my next question. | may notén&ws right, but it seems
that you make a recommendation, is that right,iyehe ministerial conditions there is nothing
about the kibbles and the transport. So who dgtuagulates how the kibbles are set up? Who is
responsible for that?

Mr Murray: The regulation is at multiple levels. Under thevironmental Protection Act there
are conditions which the Minister for the Enviromhéssues under part 4. They arise from the
EPA’s assessment. The proponent put forward agsadpvhich included the transport of the lead
carbonate within covered kibbles. The environmemtanditions that the Minister for the
Environment ultimately issued on that project ml@n the proponent actually implementing the
proposal that had been assessed, and to do otkemwosild create an offence under the
Environmental Protection Act. So they said th&tytivere going to move the material in covered
kibbles, and the statement issued by the ministdreaend of 2000 in fact required them to do that;
but in all cases no-one challenged, in terms oficedto the EPA or during the minister's
consideration of what conditions should be appt®dhe project, no-one challenged the covered
kibbles.

Mr T.K. WALDRON: So there was no-one then who would go and ingpese kibbles to see if
they were actually indeed covered, because if Ha/found out then they would be in breach of
their -

Mr Murray: They would be in breach of the Environmentalt&ton Act.
Mr T.K. WALDRON: Are you aware of how the kibble is covered?
Mr Murray: No, | am not.

Mr T.K. WALDRON: They are covered with a tarpaulin that is pulteght down, but the
tarpaulin is flat, so it is not airtight, and thatthe reason | ask. | do not know whether angioth
members want to follow up on that or are happy Witt.

Mr M.P.WHITELY: So “covered kibble” is not specified beyond thhé 10 covered kibbles?
Mr Murray: It pretty much is specified just like that.
Mr M.P. WHITELY: So, a tarpaulin, it is not like a sealed -

Mr Murray: No, it is obviously not sealed in the sense of described as just covered rather than
sealed.
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Mr M.P. WHITELY: What would be the minimum requirements of “c@dé? Do you whack a
bit of newspaper on top? | am being flippant, thete is a -

Mr Murray: Sure. From a normal point of view, you woulgeat it to be something which has a
sufficiently robust material over the top that illvlast the purpose, which is to get the material
from A to B in this case.

Mr T.K. WALDRON: Were you aware in that report that the DepartnoérHealth did raise a
concern about that?

Mr Murray: Which report was this?

Mr T.K. WALDRON: In your report, under government agency andipwamments - can | read
this out? - this is the Department of Health.sIslhown as DEP, but it should be DoH. Does it have
a page number so that you can find it? There arpage numbers. It refers to lead carbonate
concentrate with an initial moisture content ofreiger cent -

Mr Murray: Yes.

Mr T.K. WALDRON: It goes on to say that it will be transportedcovered kibbles from the
minesite to the port; that the 670 kilometre joyrbg road, particularly in summer, may result in a
decrease of eight per cent of the moisture contemd; that unloading of kibbles at a reduced
moisture content may generate dust. Were you awofatieat? Would that have been something
that someone should have picked up on?

Mr Murray: No, the health department did say that. They aaid that the eight per cent
moisture of concentrate may decline because ofrgeduring transport, which may increase the
possibility of lead dust, but that the unloadingitbles was not anticipated to lead to dust.

Mr T.K. WALDRON: So, who said that?
Mr Murray: The Department of Health.

Mr T.K. WALDRON: Yet here it says “unloading kibbles at a reducsuisture content may
generate dust”. So, there is a bit of a difference

Mr Murray: Yes, sure, but the issue here was we are talkbaut transport and we are also
talking about unloading, and the health departnsesubmission talked about unloading.

Mr T.K. WALDRON: Okay. Just in the report here it refers on phde it being transported by
road in fully enclosed kibbles. Does that refetht® same as covered kibbles?

Mr Murray: Yes.
Mr T.K. WALDRON: Fully enclosed but not sort of fully enclosed?

Mr M.P. WHITELY: | am sorry, that is not the system you said teefd mean, fully enclosed is
completely sealed, is it not, whereas a coverebl&ils not airtight?

Mr Murray: The description relates to the proposal thatweee assessing, and the assessment
was of covered kibbles.

Mr T.K. WALDRON: Covered kibbles?
Mr Murray: That is what it was.
Mr M.P. WHITELY: Who used the term “fully enclosed”?

Mr Murray: We may have in terms of the summary of the detson of the proposal, but that is
what it was.

Mr M.P. WHITELY: It is quite significant. If it was fully encled, you would not have any
leakage.
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Mr T.K. WALDRON: 1 guess it is a semantic matter. Is fully eseld the same as sealed or is
covered the same as fully enclosed? Fully encleagd to me that it is fully enclosed, but sealed
says nothing will ever get out. So | guess thabimething we can look at.

Dr G.G. JACOBS: I think, Mr Chairman -
Mr T.K. WALDRON: If you want to take it further, feel free.

Mr M.P. WHITELY: 1 think we have taken it as far as we can, kirlk it is a significant point;
it is not just semantics.

Mr T.K. WALDRON: Okay. | just want to ask - and maybe when yarenvanswering the
member for Roe before you may have included someéhisf in it - what was the EPA’s
responsibility to make sure that the assumptionanadecommending the project proceed and the
conditions on which it was to proceed; that ist tha lead carbonate was a dangerous good was in
fact the case?

Dr G.G.JACOBS: That is what | asked.

Mr T.K. WALDRON: Did you cover that? Do you feel happy you haweered that? Do you
realise what we are getting at there?

Mr Murray: Yes.

Mr T.K. WALDRON: Do you want to make a comment on what | have gagl or perhaps to
reiterate?

Mr Murray: | thought | had answered it.
Mr T.K. WALDRON: Okay. Are you happy with that?
Dr G.G.JACOBS: Yes.

Mr T.K. WALDRON: | was elsewhere involved at the time. Should BPA not have had
responsibility to recommend alternative environraégbnditions in the absence of lead carbonate
being classified as a dangerous good?

Mr Murray: The EPA could have the capacity to do so. Tuestion really for the EPA, and one

of the key issues that the EPA has to considewhst are the regulatory controls that alreadytexis
because one of the powers that the Environmentate€tion Act has is that it can potentially

override other legislation? So in terms of apmyihe rules or conditions under the Environmental
Protection Act, it needs to be very clear and cdrabout what other legislation it might prevail

over; and in this case the EPA was not looking\areding any legislation. It was wanting to

ensure that the proposal in its implementation dmdpwith all relevant requirements and

regulations.

Dr G.G. JACOBS. Mr Murray, if the EPA was impressed enough thate was a significant issue
here in - let us say for the argument - a wronddgsified product, it did have the power if | get
what you are saying, did it not, to actually intsme if it did believe that there was some significa

anomaly in the classification of this product whi¢tad the potential to have significant
environmental consequences?

Mr Murray: The EPA has the power to recommend conditionglwHor instance, would be
complementary to dangerous good requirementsilieved that the product should be handled in
that way. But in this case the EPA still was aghkime regulators after the assessment to basically
come to a position about whether the existing r&guy controls would be under the explosives and
dangerous goods regulations or not.

Dr G.G. JACOBS: And they did not come to a position where thelf this was a dangerous
good?
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Mr Murray: Certainly not during the EPA’s assessment; eeitbefore the Minister for the
Environment issued the statement for the approval.

Mr T.K. WALDRON: Mr Murray, | think the next couple of questiong/as going to ask you,
you have already answered, so | am going to mawvegaib the member for Roe. | think if we go to
the question you have there, number 7.

[1.30 pm]

Dr G.G. JACOBS: As a long-term resident of Esperance myself,Mdrray, | am concerned
about the issue of what the community knew, and hmueh it was aware of the whole issue of lead
carbonate coming through the port of Esperancefteh | hear people say that they did not even
know that this product was going through their pdafthy did the EPA not think it was significant
that the Esperance community be consulted aboutahsport of lead carbonate through the town
and the port?

Mr Murray: When Magellan Metals applied for a change oppsal to export through Esperance
rather than Geraldton, their correspondence, wknes an attachment to the EPA submission,
indicated that they had undertaken some commumitgutation in a number of different ways.
There an article iThe Esperance Express. There was also an editorial Tine Esperance Express.
Both of those were on 2 September 2004. On 24e8wr, Magellan indicated, in the same
correspondence, that it had given a presentatidghegdesperance Port Authority workforce about
what it was wanting to do. On the same day, 24e®aiper, Magellan indicated that they had given
a presentation to the Esperance Port Authority gevelopment consultative committee. We took
that to be a fairly broadly representative comraitt® we accepted the information from Magellan
Metals that, in fact, there had been a processmwiunity information about this. | think it is als
fair to say that the EPA had had some dealingterims of previous proposals for export of things
like iron ore, with the community, and it was awénat Esperance was a community that was well
informed and well organised. We saw these comnatinitcs as a way of expecting that
information to have been spread wider.

Mr P. PAPALIA: | refer to the report and recommendations of Em¥ironmental Protection
Authority into Magellan Metals’ lead carbonate @aj the initial one that was made on the
proposal for Geraldton. In that report, you deieed that one of the conditions for the proponent
was that the proponent be prepared to prepare, palkcly available and implement a health,
hygiene and environmental management program. egulesitly, in the document you say that the
proponent shall implement the program, and the gmept shall make the health, hygiene and
environmental management program required by comdit6.1 publicly available to the
requirements of the Environmental Protection AutlyorAre you saying that those things that you
have just outlined satisfied you that the healtfgiéne and environmental management program
had been made publicly available in Esperancer prithat authority being given?

Mr Murray: The public availability of the health, hygienedaenvironmental management plan,
which is a requirement under condition 6 of the istér's statement, was released on 18 January
2005, so it was after the Minister for the Envir@mhhad issued that statement.

Mr P. PAPALIA: What happened in Geraldton? When the EPA wsssaig the proponent’s
proposal, and you were talking about Geraldton,tviag@pened with the HHEMP with regard to
public consultation?

Mr Murray: The HHEMP was not prepared until late in 200d¢cduse although the EPA had
assessed the project and reported in 2000, andihister for the Environment had issued a
statement in 2000, we had very little contact with company until 2004, when they came back
and said that they now wanted to move from expwdugh Geraldton to export through Esperance.
At that stage, they had almost finished preparindraft health, hygiene and environmental
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management plan. That environmental managementipléact reflected the possibility of going
through either Geraldton or Esperance. In facipwered both ports.

Mr P. PAPALIA: When it went to the public notification in Espace, there was no HHEMP.
Mr Murray: No.

Mr P. PAPALIA: So it did not meet the requirement of the EPgore

Mr Murray: At that time, no, but the company had -

Mr P. PAPALIA: 1 suggest that it never did. | maintain tha¢ tHHEMP was never made
available publicly. That is what I am saying.

Mr Murray: | can tell you that the document was placeduhblip libraries on 6 January 2005. It
was lodged in the State Library, the DepartmerEmfironment library, the Esperance library, the
Kalgoorlie library, the Laverton library, the Leaadibrary, the Meekatharra library, the Sandstone
library and the Wiluna library.

Mr P. PAPALIA: When | compare the public consultation procéss took place in Geraldton -
regardless of a HHEMP - with what subsequently tplaice in Esperance, there was more public
consultation in Geraldton, was there not?

Mr Murray: Yes, there was, because the proposal that the d&93essed in 2000 included a
requirement that the consultative environmentalesgywhich was the proponent’'s document, be
made available for four weeks’ public comment. Treject was related to exporting through
Geraldton at that time. So, there was specificsattation with the Geraldton community, and
various people and organisations in that communage submissions to the EPA.

Mr P. PAPALIA: So, subsequently, when the request for variatidicence was made to enable
export through Esperance, the EPA was again reggerfsr assessing that variation and making
recommendations to the minister?

Mr Murray: Correct.

Mr P. PAPALIA: As | understand it, the recommendation was tizasignificant environmental
impacts were associated with that variation proffosa

Mr Murray: Correct. The judgement that the EPA had to maked ultimately that the Minister
for the Environment made, was that there were gaifstant additional impacts related to that
change.

Mr P. PAPALIA: How can you determine that without having a mdénerough public
consultation process, in much the same way as wrasucted in Geraldton?

Mr Murray: It was the view of the EPA at the time, and BfA service unit that was advising the
EPA, that the consultation had been adequate.

Mr M.P. WHITELY: Part of the justification in the submission tbe variation from Geraldton
to Esperance was the fact that it would be transdan a moist, agglomerate form. What evidence
did the EPA have about how this process would rediust emissions? Why was that significant?

Mr Murray: The company indicated to us - as you will se¢him attachment for the request for
variation - that the material would be moist. Tneposal assessed by the EPA was that it would be
moist filter cake. What the company indicated sonas that it was adding an additional process to
take it from filter cake to an agglomerated onetioagtre granule. It indicated to us that that waoul
be material that was less likely to lead to dusissions.

Mr M.P. WHITELY: That is pretty significant in your mind?
Mr Murray: Yes.




Education and Health Thursday, 7 June 2007 - Se$sime Page 10

Mr M.P. WHITELY:: If it was so significant, why did the EPA notoenmend that it become a
condition of the minister’s approval?

Mr Murray: What the variation does, in fact, is redefine gmoposal to which the conditions are
subject. So, in fact, there was no need to agtiglecify this agglomerated material within the
condition, because legally, the variation that ¢benpany had put to us, which included that one-
centimetre granule, formed part of its new approval

Mr M.P. WHITELY: So you are saying it did not need to be speatifie

Mr Murray: Because they had specified it in the variatemg the variation became part of the
defined proposal that had been approved.

Mr M.P. WHITELY: So it then became a clear obligation of the camypto transport it in that
form

Mr Murray: Yes.

Mr M.P. WHITELY: And if that was not done, the company would tédieach of its licence
conditions?

Mr Murray: Yes.

Mr M.P. WHITELY: The DEC clearly has a duty to regulate and noonihot you, you are EPA,
but the DEC?

Mr Murray: The director general of the department has poresbility to monitor compliance.

The ACTING CHAIRMAN: So, if it is not going out in that agglomerateam, and if the
director then becomes aware of it and does not éakien, he is actually condoning a breach of
licence? | notice you are nodding your headhds & yes?

Dr Hinwood: | do not think | want to say that!

Mr Murray: The director general may monitor compliance.eréhs no obligation under the EPA
act for compliance to be monitored.

Mr M.P. WHITELY:: But if they know that it is happening -
Mr Murray: Then they need to make a judgement about whianahey take.

Dr G.G. JACOBS: | want to follow up on the theme of consultatienth the Esperance
community, because | hear a lot about this. Tierertainly a perception that there was a lack of
consultation, particularly for this project. Aramsters’ variations to approved projects normally
published, as is the report of the original prdject

Mr Murray: No, but, if | may, they are not normally pubkshin that way, but the statement is
amended in the public record.

Dr G.G. JACOBS: So you are saying that if you went to a libraqgu could see it, but you would
not necessarily see it in the local press?

Mr Murray: No.
Dr G.G. JACOBS: Would you see it on the website?
Mr Murray: On the EPA website? No.

Dr G.G. JACOBS: Why do you think the Geraldton variation was mmtblished on the
department’s website? If we are talking about ange, or a variation, to export lead from
Geraldton to Esperance, it would be important ier Esperance people in this consultation process
to know that the lead was coming their way, whea aéhiginal said it would be going through
Geraldton.
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Mr Murray: As | say, the information we received through tompany was that there had been
public information through the local media, andréhbad also been consultation with some groups
within the community, about that shipment.

Dr G.G. JACOBS: Are you aware that the 24 September presentatias actually to the
workforce at the port?

Mr Murray: That was one of the two presentations, yes.

Dr G.G. JACOBS: The other one was by Magellan, to the port dgwalent consultative
committee. | mean, would you agree that that isllgaa wide public forum? They are specific
groups. In retrospect, would you believe that thdtnot constitute valid public consultation?

Mr Murray: Let me distinguish between public informatiordgwublic consultation, because in
this process of variation, the EPA was not consgltiith the community.

Dr G.G. JACOBS: Would you consider it a forum for public infortian?
Mr Murray: They often are forums for public informationsye

The ACTING CHAIRMAN: Just to get back to something that you saidreefeo that we are
clear, are you saying that anything that is pu proposal to vary is legally enforceable?

Mr Murray: Yes.

Mr M.P. WHITELY: To get back to the issue of moist agglomeratenfas | understand it, it
was a convincing argument for not having extra putbnsultation, but it did need to be spelt out
in the licence conditions, because, as the Chailmarnust said, the application becomes part of the
licence conditions, for want of a better way of lekpng it?

Mr Murray: Do you mean licence, or do you mean the enviental conditions, or statement,
issued by the minister?

Mr M.P. WHITELY: | am talking about it as part of the statemeoirf the minister.
Mr Murray: Right. They are different instruments. Thawlsy | am seeking clarification.

Mr M.P. WHITELY: Having said that, while you did not have thatral requirement for it to
become part of the enforceable conditions, why,mihevas so significant a variation, was it not
mentioned in either the assessor's memo, or ther let the minister from the EPA? If it is such a
compelling argument, why did you not mention ithe minister?

[1.45 pm]

Mr Murray: Because, basically, we believe that the movefpast filter cake to agglomeration
was an improvement. We were not making a judgermext as filter cake, it was not adequate but
it was an improvement in terms of how the matesias going to be prepared for transport and for

export, and we saw that as an improvement; we didsee the need to consult on that or take it
further.

Mr M.P. WHITELY: Would the letter not say something to the effetct'Minister, we are
comfortable with the variation from Geraldton topEsance because of the assurances from the
company that it will be put in moist agglomeratenid If it is such a compelling argument, why
would it not be mentioned in your recommendatidhs,memo to the minister and the letter to the
minister?

Mr Murray: | am not sure. | cannot answer that.

Mr M.P. WHITELY: Do you think it should have been mentioned? Was fact the basis for
your decision?

Mr Murray: No, it was not the basis, but it was certainfg@or.
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Mr M.P. WHITELY: The term you have used is that the decision imegely based on
Magellan’s advice that it would be transportedtsmoist agglomerate form.

Mr Murray: It was a factor; there is no question about that

Dr G.G. JACOBS:. There is a perception that the variation in fldence that brought the lead
carbonate to Esperance was an overly simplifiedgs® and less stringent than it should have been.
It was a $29 fee for the port. In the light oftiidid the EPA have any dealings in the proceshef
variation with any other political lobbyist or cartgnt in relation to the variation of the Magellan
proposal?

Mr Murray: | am not aware of any; | do not know.
Mr M.P. WHITELY: | understand that those fees are set on a ecsvery basis.

Mr Murray: The environmental impact assessment is fregptlgeno cost associated with an
environmental impact assessment.

Mr M.P. WHITELY: What about the application for variation?
Mr Murray: There are no fees attached to it.

Mr T.K. WALDRON: [ just want to pursue this a little bit, aboubether the variance is legally
enforceable. Have you ever prosecuted anyone uhadeprovision, that you know of?

Mr Murray: Not under a variance, no.

Mr T.K. WALDRON: For instance, one of the things stated in théamae was the amount that
could be shipped. In 2005, 80 000 to 100 000 tepaerd then it went to 50 000 to 70 000 tonnes,
and 50 000 to 60 000. Does that mean that thelglgbup up to 60 000 tonnes, but after that they
could be prosecuted?

Mr Murray: My recollection is that the request from the pamy indicated 120 000 tonnes.

Mr T.K. WALDRON: I will show you what | was looking at so thatwwill understand what |
am talking about.

Mr Murray: They are the volumes that they indicated tdey wwould be exporting.

Mr T.K. WALDRON: Can they be prosecuted if they did not complthwhat? | guess they
could legally, but would they be?

Mr Murray: You would need to ask my director general. Tineatior general is the person who is
responsible for determining whether prosecutioatber enforcement measures are required.

Mr T.K. WALDRON: Just before we move on to the member for Peml, made a comment
about the variance and the move to EsperanceE8pmdrance had a great record with the iron ore,
and community consultation etc. | will make a coemtnand seek your response. Do you think
there is a possibility that, at that time, becathse port had dealt well with the iron ore and the
problems that arose, and the community consultatiad been very good, everyone involved,
including the community, took for granted that awid all be the same?

Mr Murray: That is a possibility, but I would not know.

Mr P. PAPALIA: 1 return to the subject of the health, hygiend anvironmental management

plan. Looking at the statement that a proposainpg@emented - this is the original one for

Geraldton - it states that the proponent shall em@nt the health, hygiene and environmental
management program required by condition 6.1, ustith time as the Minister for the

Environment, on the advice of the Environmental t€stion Authority determines that the

decommissioning and rehabilitation are completene @omponent, as | understand it, of that
HHEMP, was the dust management plan.

Mr Murray: It needed to include the dust management plan.
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Mr P. PAPALIA: Would it concern you if | told you that the corti@e received evidence from
Magellan that it dealt with the requirement to iempent that HHEMP, particularly the dust
management plan, by consulting with the port amah thccepting what the port was advising would
be done, without taking further action? Would tbatcern you at all?

Dr Hinwood: It would concern me.
Mr Murray: Yes, and we are aware that that is effectiveétathas apparently happened.

Mr P. PAPALIA: It appears to be what has happened, yes. Hrersome more issues involved
with that, because there is another requiremenewtite environmental conditions in the same
document. Section 6.1 paragraph 5 states thaHHHEMP shall address the review of existing
storage and ship unloading facilities at the Géoaldoort, in this case, to be conducted by the
proponent prior to the existing facilities beingeddor lead concentrates. It is to include a nevie
of equipment, procedures and monitoring programsgeatify potential pathways for lead to enter
the environment and, if appropriate, additionalipouent, management or revised procedures are to
be determined. Would it concern you that, in conmgl with that requirement, Magellan
determined that it would take the advice of thetpolt had a meeting with the port and was told
that an external consultant had assessed its d¢itipatand provided a report. Would it concern you
that Magellan did not then follow through to seeettter the report by the external consultant had
been complied with, and had met the requirementisigfpart of the document?

Mr Murray: It would.
Mr P. PAPALIA: | would suggest that that is also something liaatoccurred.
Mr Murray: It would be of concern.

Mr P. PAPALIA: They had an independent consultant advise tHfeamamber of things that they
were deficient in with regard to the infrastructiwe export of lead. Some of the recommendations
from the external consultant were not implement&de response by Magellan was that it assumed
that the port would do it, and words to the eftbeit they trusted them, | imagine.

Mr Murray: Certainly, the conditions are quite clear on sehthe responsibility lies.
Mr P. PAPALIA: The onus lies with the proponent, Magellan.
Dr Hinwood: Absolutely.

Mr P. PAPALIA: In its original recommendation to the ministersupport the Magellan project,
can you tell us why the EPA did not include the &#ment of Health on the proposed HHEMP?

Mr Murray: When the recommended conditions were being peepave received comment from
the Department of Health as a submission. It ditl indicate any specific requirement to be
involved, other than in a consultative fashionrt®athe process after the EPA has reported is tha
it recommends conditions, but the minister thensgibeough a formal consultation process with
decision-making authorities, in this case the Merisfor Health. The Department of Health
specifically asked to be added as an adviser uhdécondition, and the minister agreed.

Mr P. PAPALIA: | understand that from that time on that the &&pent of Health did provide
advice, but it went direct to Magellan, and noaiyone else or any other agency.

Mr Murray: That is likely, yes.
Mr P. PAPALIA: | think that is what occurred.

Mr Murray: | have certainly seen some very short Departneénitiealth correspondence in
relation to that plan, but fundamentally the whafgproach of developing those plans is that the
Department of Health, in this case, and also thepadtment of Minerals and Energy, would be
advisers and would review the document beforentecéorward for approval.
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Mr P. PAPALIA: The committee has evidence before it that somménminterests have concerns
about the Department of Health having a specifid s@parate role in the approvals of resource
projects. You might have seen this reported othénmedia. Those interests believe that existing
regulations covering environmental, planning, locgbvernment, dangerous goods, and
occupational health and safety, will accommodate thput from the Department of Health. As
you are probably aware, the Department of Healtfraposing legislation to provide for a process
called the health impact assessment in the overatiurces assessment process. Does the EPA
share the view of the industry or the Departmeriedlth?

Dr Hinwood: Clearly, we think that health impact assessn®eeixtremely important. The EPA
takes advice from the Department of Health on geaf issues where health is being impacted and
in fact will take it really seriously in saying “Yioshall do something” when a proponent needs to
prepare a health risk assessment. In terms dfiehéh impact assessment itself, it is far broader
than the environmental impact assessment prod@sth that being said, it is entirely appropriate
that the Department Health have that ability todtant a health impact assessment and has the
resources to contribute all the way through the fidcess.

Mr P. PAPALIA: As a comment, | would say that based on theeswid we have heard there is a
fair amount of stove piping of the Department ofalle’s advice, so that sometimes you may not
receive it when you require it, or some other agemay not receive it. In this example of the

HHEMP, Magellan got direct advice as the proponkut,a lot of agencies did not see that advice.
| think I will agree with your assessment, and yawe pretty much answered the last question.

Dr G.G. JACOBS: Dr Hinwood, in the part 4 arrangements that B#A involves itself with,
particularly the environmental impact statemend #re variation of the licence from the Geraldton
to Esperance, would you comment on my argumentithaé significantly change the site from
which the product is to be exported - we could arthat there are a lot of differences between
Geraldton and Esperance; they are obviously batlstag although one is on the west coast and the
other on the south coast but the whole demograpbidd be different - would you think it
reasonable that, instead of an almost automatik;thie-box process saying that because it is all
right for Geraldton it is now all right for Espera an environmental impact study be done on the
new proposed site, as distinct from the old progcse.

Dr Hinwood: Section 45(c) provides for cases where the enwmental impacts are well
understood and from what we can gather from thisquéar case, where the impacts are considered
to be less of a problem, so you are improving ailcmue. In retrospect, there should have been
consultation with people in Esperance in a furiliay; but that is saying that in retrospect. |khin
because there is an existing port, you are tratisgomaterial and you are under the assumption
that it is being managed properly, the environmemsés would be considered to be minimal. In
retrospect, we know that that is not actually wiest occurred, and therefore, you would.

Mr T.K. WALDRON: Could the word “assumption” be seen as a probldirseems that in some
cases we are hearing that people are assumingsthing

Dr Hinwood: The EPA, when it assesses a project, takesntioemation that is provided and
assumes that the company will take its responésliseriously and manage its environmental
impacts appropriately. The EPA has to do that.cifrse, the system is set up so that compliance
can be checked by the Department of EnvironmeniGorgervation at some other point.

[2.00 pm]
Mr T.K. WALDRON: So you assume that and DEC comes and check it?
Dr Hinwood: Yes.

Mr M.P. WHITELY: If you assume that they are going to do thetrigimg, they are hardly going
to put something in an application that indicatesytwill do the wrong thing. Why does an
industrial licensing authority not just rubber-sfaproposals? Let me be specific about Esperance.
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Was the approval of the Esperance proposal a desktioy or did it involve somebody going down
and inspecting the transport lines and the wayshe would be handled at the port? Was there an
inspection? It was claimed that there are faeditio do it. Did somebody look at the facilitiesla
see what was there, or was it simply a desktopy8tud

Mr Murray: It was desktop. We did not send anywhere ddvemet to specifically review the
Esperance port. As indicated before, we had samdlirity with the Esperance port but we did
not do a specific inspection.

Mr M.P. WHITELY: Let me go back to my original assertion. Whg wou then not an industrial
licensing authority that rubber-stamps proposads ane written?

Dr Hinwood: The aim of the Environmental Protection Act ¢ tty to identify or prevent
problems.

Mr T.K. WALDRON: | know what the member is getting at. The conypadvised today that it
was surprised that a government regulatory depattraecepted its advice without checking
further. That is what the company said. Would Yika to comment on that? This is what we
heard today. You do not want to comment on that?

Mr Murray: No.

Dr G.G. JACOBS: From your knowledge of what has happened, dobgheve that there should

be some systemic change in that issue? If thaibwcand geography is changed, as the member
said, the variation in the licence should not debar-stamped. That site should be assessed on its
merits with all its individual characteristics raththan just assume that because it was okay for
Geraldton, it is now okay for Esperance.

Dr Hinwood: | cannot comment on the decision of 45C at tiina& but | absolutely assure you that
they are being scrutinised quite heavily. In therg of a change in location such as that, we would
pick up the community consultation aspect of itexuire it as part of the process.

Mr P. PAPALIA: Is it likely that most of your variations aretime same location?

Dr Hinwood: In most circumstances, they are in the sameitotaespecially where there are no
significant environmental impacts. From EPA’s poof view, there were no environmental
impacts associated with the proposal to change fBwraldton to Esperance; hence, it was not
reassessed, which we can do.

Mr T.K. WALDRON: Was that because of Esperance’s previous histerg port or perceived
history as a port?

Mr Murray: Yes. We had some familiarity with the fact ttia¢y invested a lot of money on new
equipment - conveyors and things like that.

Mr M.P. WHITELY: What weighting is given to public interest apoged to concerns about the
project itself, if you understand what | am askingror instance, suppose you had no concerns
about the project or only a little concern abowt fioject but there was strong lobbying from 500
locals who were opposed to it. What role does pkeat?

Dr Hinwood: Community views on projects are extremely imaott In fact, the EPA does meet
with communities on significant projects where welfthat there are environmental impacts and we
should seek their involvement. We do this on qaitegular basis.

Mr M.P. WHITELY: | have a copy of the article about the lead eixpbpresume that is what we
were referring to earlier - frorfhe Esperance Express. Apart from that, what other measures were
taken to advertise? | think you might have ansddhes question earlier. Did that involve the
library?




Education and Health Thursday, 7 June 2007 - Se$sime Page 16

Mr Murray: That was later. The information given to theblpuat that time came by way of
articles in the local press plus the presentatioiné port workers and also to the port development
consultative committee.

Mr T.K. WALDRON: Would it be fair to say that an open forum ie town would have been a
good idea?

Mr Murray: Yes.

Mr T.K. WALDRON: Magellan advised earlier that it was not a damge good. Would you be
able to provide copies of relevant documents tbatmight have that relate to dangerous goods?

Mr Murray: | can certainly provide you with the two key datents that | have referred to. One
is the original documentation that we received fidiagellan before it referred it to the EPA. This
was really just informing us. The second is a copg fax that we received from the minerals and
energy officer about the issue of whether it wasl ldioxide or something else.

Mr T.K. WALDRON: If there are others that you subsequently coaness, could you provide
them as well?

Mr Murray: Yes.
Dr G.G. JACOBS: | have a science question. Do | address that tdinwood?
Dr Hinwood: You can ask me; | do not know whether | wantegspond.

Dr G.G. JACOBS:. We received a submission about the water satylof lead carbonate. It
listed lead carbonate, lead oxides and lead catbdnalroxides. Does EPA involve itself in the
chemistry of that and the specific issues of sdilyband how that could possibly impact on the
community?

Dr Hinwood: Yes, it is something that we should do. In¢hse of lead in this particular situation,
there are two pathways - straight inhalation oftdusl ingestion of contaminated water. Yes, we
absolutely consider those factors. We considen b exposure pathways and potential uptake in
the environment as part of our assessment prodasthis case, if there is an assumption that it is
moist, it is being transported in a particular veang is not in a particulate form where people aan b
exposed to it, there would be a suggestion as tetiven there is an exposure pathway. Clearly,
there has been but if the EPA is assessing thatrasist product, it will be via a spill or accident
that it gets into the environment and then it wéla case of whether that is taken up by humans.

Dr G.G. JACOBS: One of the submissions we received was abousdhentific aspect of bulk
handling profiles, water solubility and the safpsrspective. It said that different dust abatement
standards can apply to different materials in d&ifeé locations and several properties of lead
carbonate are relevant to note for selection of@ppate dust control measures. It referred to a
fairly complex assessment process about the difféoems within the lead carbonate ore. It talked
about the flat plate-shaped particles readily fparted in fluids, air and water. It talked about
brittle needle-like particles being prone to paetisized degradation when handled and the fact that
impurities tend to enhance the brittleness in ncogstals. The scientific considerations of those
particles are important in the implications of thetential for pollution and human health. |
wondered if you were aware of those complexitiethis product.

Dr Hinwood: In this specific product, no. We have comehat juite cold from that perspective.
Again, if it is in a slurry situation, you are talg about a different exposure pathway. Then when
becomes dry, the particle size, shape and alldsteaf it becomes relevant in terms of the exposure
pathway.

Dr G.G. JACOBS: This was relevant in that this product travel8&d kilometres. It was loaded
in kibble form with a particular moisture contentlae Magellan site and came all the way down to
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Esperance. By the time it came to Esperance Wwehdtying effect, particularly on a hot day, we
were looking at some of the characteristics thaas talking about.

Mr T.K. WALDRON: We have before us a copy of a proposal to develtead and oxide mine
and flotation concentrate near Wiluna and a rejineear Geraldton, Western Australia, from
Magellan Metals Pty Ltd. Have you seen that?

Mr Murray: Yes.

Mr T.K. WALDRON: Does that identify as a dangerous good or havenpt seen that before?
Would you not take that to represent a dangeroad o

Mr Murray: | do not personally have expertise in being dblelo that. It was my recollection
that this was one of the two documents that | veésrring to in terms of where the company said it
was not a dangerous good.

Mr T.K. WALDRON: | do not have the expertise either. Would amyfmom your department
have seen that and picked it up?

Mr Murray: That was the document that we actually refetcethe minerals and energy to seek
advice on whether the proposal should be assessed.

Mr T.K. WALDRON: You presented that to minerals and energy forca@

Mr Murray: Yes. It came back and said that the materiaded to be clarified to determine
whether it was a dangerous good. You have thedirthe two documents that | was going to send
to you.

Mr T.K. WALDRON: Mr Murray and Dr Hinwood, thank you very much floming in today
and answering our questions. A transcript of ti@aring will be forwarded to you for correction of
minor errors. Please make these corrections amdnréhe transcript within 10 working days of
mailing. If the transcript is not returned withimis period, it will be deemed to be correct. New
material cannot be introduced via these correct@and the sense of your evidence cannot be
altered. Should you wish, however, to provide addal information or elaborate on particular
points, please include a supplementary submissiorthe committee’s consideration when you
return your corrected transcript of evidence.

Hearing concluded at 2.12 pm




