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Hearing commenced at 11.30 am

SKITMORE, MR PETER
A/Manager Environmental Regulation, Department of Environment and Conservation,
examined:

ATKINS, MR ROBERT PHILIP
Director Environmental Management, Department of Environment and Conservation,
examined:

TAYLOR, MR KIMBERLEY JAMES
A/Deputy Director General, Environment, Department of Environment and Conservation,
examined:

McNAMARA, MR KEIRAN JAMES
Director General, Department of Environment and Conservation, examined:

MELL, MR DAVID
Manager Nature Protection Branch, Department of Environment and Conservation,
examined:

The ACTING CHAIRMAN: We will get started, ladies and gentlemen. Iraguired to read to
you a standard pro forma before we start. Thismittee is a proceeding of Parliament and
warrants the same respect that the proceeding® induse itself demand. Even though you are not
required to give evidence on oath, any deliberasdeading of the committee may be regarded as a
contempt of Parliament. | need to ask these questistarting from the left with you, Peter, and
then working through just to make it easier for th@nsard reporter, as Hansard needs to record
this. | have a question that each of you needmgwer. It goes a bit silly, | guess, because you
need to say yes in turn, but that is the way thiska. Have you completed the “Details of
Witness” form?

Mr Skitmore: Yes, | have.
Mr Atkins: Yes, | have.
Mr Taylor: Yes, | have.
Mr McNamara: Yes.

Mr Mdll: Yes.

The ACTING CHAIRMAN: Did you receive and read an information for wigses briefing sheet
regarding giving evidence before parliamentary cames?

Mr Skitmore: Yes.

Mr Atkins: Yes, | have.
Mr Taylor: Yes.

Mr McNamara: Yes.
Mr Méell: Yes.
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The ACTING CHAIRMAN: Do you have any questions relating to your appeze before the
committee today?

Mr Skitmore: None.
Mr Atkins. No.

Mr Taylor: No.

Mr McNamara: No.
Mr Mell: No.

The ACTING CHAIRMAN: | need you to state individually the capacitywhich you appear
before the committee.

Mr Skitmore: Manager of Industry Regulation Branch.

Mr Atkins: Director of Environmental Management Division.

Mr Taylor: Acting Deputy Director General of Environment.

Mr McNamara: Director General, Department of Environment @whservation.
Mr Méll: Manager, Nature Protection Branch.

The ACTING CHAIRMAN: 1| need to advise you that we are in the prelanynstage of this
inquiry, the information-gathering stage. Somehef questions members will put to the witnesses
may cover issues that are already dealt with invth#en submission that you have given to us.
However, witnesses are asked to be patient, as sremiould like the responses to be on the
public record and the submissions have not beefispeld at this time. We are also hoping to
cover some concerns raised in other people’s s@ionis that have been given us.

The committee has received your submission and fiet whether you want to speak to that. |
say at the start that time is of the essence. We limited time in which to go through all the
departments. | say also that where we are unab#sk questions that we have listed before us,
they will be tabled before the committee and pdnteHansard, so those questions that we do not
have time to ask will become a public record, aedway well ask you to come back at a later stage
of the inquiry if we have further questions. Seitén, | will hand over to you.

Mr McNamara: Thank you, Mr Chairman. | would like to makevsopening remarks. | want to
begin by saying that the department obviously mgavhat has happened at Esperance as very
serious. We have put significant effort into regiog to the issue and we are committed to
keeping the community informed. We have done thisugh media statements, interviews and
responses to reporters’ questions, as well asdiaeets and placing updates Tihe Esperance
Express. We will provide all that material to the commeétéollowing this hearing. We have also
attended the public forum on 26 March and the publformation day on 14 April, both in
Esperance; set up a 1800 information line; and rideel an email address for people to contact us.

| would like to outline DEC's role, the progress amr investigations in Esperance, and some
preliminary recommendations. Further detail orhe@fcdhese points is in our written submission. |
will begin by saying that the onus is on thoserlged to work with hazardous materials, such as
lead carbonate, to do so in accordance with theante and the Environmental Protection Act.
However, the department also has a responsibdityersee that this is done and we recognise that
we have not done this adequately in this casegefreral terms, the department’s functions under
the Environmental Protection Act are to assessdauide whether or not to grant licences and
works approvals; to set environmental conditionprvent, control, abate or mitigate pollution; to
carry out inspections and monitor compliance; aslrequired, to take enforcement action. We
currently regulate about 2 500 premises across &ffestustralia. Our industry regulation program
has around 75 staff, covering both professional addinistration positions. The industry
regulation program is funded from net appropriatees, licences, works approvals and
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registrations. These fees vary widely, but theuahficence fee for the Esperance Port Authority is

currently $1 125. We are reviewing our regulatidrthe Esperance Port Authority and Magellan

Metals for environmental approvals. While thedesuare not yet complete, we have identified that
there were inadequacies in our regulation in a rernolb areas, including our inspection frequency

and effectiveness, the licence conditions for noimiy and our responses to monitoring reports.

The department assesses the environmental riskl ppyséifferent premises to determine how often

the premises should be inspected. The natureeofodding and unloading systems at Esperance
port contributed to it being assessed as a mediskngremises, and it was scheduled for

compliance inspections every three years. Thenailsport of lead carbonate to the port began in
April 2005 and the first shipment was loaded iry aafithat year. Formal licence inspections of the

port were conducted in May 2005 and February of ylkar.

The Environmental Protection Act places significabtigations on those dealing with potentially
polluting materials. These include requirements docupiers of prescribed premises to hold a
licence; to seek works approvals and/or licence raiments before carrying out any work or
altering the method of operation or altering thpetyof materials used; to comply with licence
conditions; to notify the department as soon astjwal of the discharge of any waste it has or is
likely to cause pollution; and the act makes ib#fence to cause pollution or allow it to be caused

[11.40 am]

These obligations are set on individuals and comgsato prevent pollution. The department’s
regulatory capacity is dependent to a degree @msiees acting responsibly and abiding by these
obligations. While the department’s investigati@re still continuing, based on information we
have gained to date, we consider the pollution elearly avoidable if DEC had been made aware
of the dust issues that were being experienced théhmaterial, particularly during loading. The
port authority also has not adequately carriedooutported on its monitoring. The department is
investigating whether offences have occurred urideract, and will take appropriate action if
possible offences have been found to have occurred.

Turning to the bird deaths, the mass bird deathsE$éperance last December sparked an
investigation by the department, of course. While focus now is very much on lead, initially
there was no indication of what killed the birdstook time to test for and rule out what seened t
be the most likely causes, such as bacterial at infection. When chemical analysis was carried
out for pesticides and heavy metals, there wasfevence point for the levels found and we had to
collect and test a controlled group of birds. Arduhe same time, the Esperance Port Authority’s
annual report to DEC for 2005-06, which was senthi® department on 31 January this year,
showed dust monitoring results for lead that weed above the historic levels. A wide range of
samples have been taken to find out how the bhds died came in contact with lead, and the
results of this indicative testing have been raddas the public interest. Test results have also
been reported to the Department of Health, and ave haised closely with the Shire of Esperance
and the Esperance Port Authority. While the majaf the samples tested are below trigger levels
for further action, the lead has entered both thentand the port's marine basin. A more
systematic sampling program is underway and a Wheaitd ecological risk assessment will be
carried out jointly by the department and the Depant of Health. | have also announced that
DEC will commission an independent review of theatément’s audit and inspection processes for
the Esperance port to identify where improvememés reeeded. While the department is still
collecting evidence - and | do not wish to prejudige outcome in relation to the Esperance Port
Authority, Magellan Metals or, of course, this ifiyu- the department’s written submission makes
14 preliminary recommendations that address sthengtg DEC’s regulatory program and
procedural improvements, staff training and imprbvesourcing, as well as recommendations that
DEC should reinforce to licensees their obligatitmseport potential breaches of conditions and
that port authorities should be required to prepaue implement environmental management plans
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to ensure that all activities within their areardu cause pollution. The department might wish to
revise or add to these preliminary recommendatiumsng the course of the inquiry.

In conclusion, we have provided a detailed writrbmission. We are, of course, happy to
continue to assist the inquiry with further infortioa as required. | want to reiterate that thesonu

under the law is on those licensed to mine, tramisptore and ship lead to do so without causing
pollution. However, the department is concernethatdeficiencies that have been revealed in our
own procedures, and we are committed to puttinglate the measures required to fix them.

Thank you.

The ACTING CHAIRMAN: As stated, we have a large number of questmask. It will not be
possible for us to get through them all in the tima&t we have, so we will deal with as many as we
can. | ask that you keep your answers relativabfln response. We will work our way into some
guestions. To start off with, we are talking abthé role of DEC. There is confusion in some
circles because the name has changed. Can ydly lexelain where DEC has evolved from, its
relationship to the former Department of Environtaé®rotection, how that evolved and what the
responsibilities are?

Mr McNamara: | will try to do it briefly. The Department &nvironment, as it was commonly
known, was formed by the amalgamation of the Watet Rivers Commission and the former
Department of Environmental Protection in 2001.lalte 2005, the government decided, and acted
on the decision, to separate out the DepartmenWater and the former Department of
Environmental Protection. In the middle of lasagel July 2006, the Department of Environment
and Conservation was formed by the amalgamatiaheDepartment of Conservation and Land
Management and the Department of Environment, wisgchas | say, the old Department of
Environment minus the water function. DEC is tmealgam of the Department of Environment
and CALM.

The ACTING CHAIRMAN: We have just heard from the Department of He&tfarding its role

in this procedure. Concern has been expressed #®wability of the Department of Health to
make contributions, and particularly the final desunce contributions are made. | note that in the
original submission that was sent by your departmerthe Minister for the Environment of the
day, Hon Cheryl Edwardes, there is no reportinthefpotential health effects of lead in making the
minister aware. There were requirements abouthheésdues, such as water management and dust
management, but there was nothing to make the t@inavare of the potential serious health
effects of lead once it was out in the environmddid you get submissions from the Department of
Health about those; why would you not include themmaking the minister aware of the potential
serious side effects of lead contamination; anglalobelieve that it should be different in the gens
that the health department should play a much grealke in that advice process?

Mr Taylor: The health department was consulted and it dicehnput during that assessment in
2000, but we do acknowledge that the environmemtglact assessment process does not
adequately cover for health risk assessment aridhbee is a need for a more formal health risk
assessment process to be done separately fromafallepto the environmental impact assessment
process. Historically, it has been tacked on atrmosan ad hoc basis, but there needs to be a much
more formal structure and, we believe, statutorgidofor doing health risk assessments. Having
said that, the health department was consultedtladMinister for Health did sign off on the
conditions that were applied to the Magellan prece<2000.

The ACTING CHAIRMAN: In fact, | have a copy of the letter sent to thevironmental
Protection Authority by the health departmentisitiated 11 October 1999. It has a number of dot
points that refer to dust control, its being codene kibbles, drinking water, the national code of
practice for the safe use of inorganic lead at wdhe final approval subject to detailed
specifications being lodged with the public healépartment for the Shire of Wiluna, septic tanks,
sewage treatment and rehabilitation. In the Depamt of Health’'s submission by the acting
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director of environmental health, there is nothilegailing the potential significant effects of lead
In fact, you would think in some ways that lead wasited and regarded no differently from iron
ore dust, for example.

Mr Taylor: | would not agree with that. | believe thatdemas recognised as a significant issue as
part of the assessment. That was the basis otdhédition to require a health, hygiene and
environmental management program, and that wasidedl as a condition of the project. The
health department was consulted regarding thatitond The Minister for Health of the day wrote
to the Minister for the Environment as part of 8tatutory consultation process that takes place.
There is an obligation on the Minister for the Eowiment to consult with other relevant ministers.
The minister did so at that time. The Minister lfgalth wrote to the Minister for the Environment
on 5 November stating, in effect, that the hedliffyiene and environmental management plan was
an appropriate condition and that the health depart should be consulted as that was prepared.

The ACTING CHAIRMAN: Keiran, are you personally aware, prior to tlel9dying, of the
potential medical effects of lead contaminationtie environment? Did you have personal
knowledge, or are you aware of your departmentrtadetailed knowledge, of the medical side
effects of lead poisoning?

Mr McNamara: | am certainly personally aware, even thoughhmsyory is not in the Department

of Environment, of the seriousness of lead poispramd its health effects. | have attended
ministerial council meetings at the national lefal the past 15 years or so. There was a very
prominent issue in South Australia a decade anderago. | am well aware of that and | am
absolutely confident that the senior staff and mattyers throughout the former environment
department and now DEC are well aware that leadssbstance that causes serious problems and
needs to be treated very seriously.

[11.50 am]

The ACTING CHAIRMAN: Presumably you have looked back over thoseraigipprovals you
were given. Do you think that the potential damages given adequate weight by the department
of the day?

Mr McNamara: | do not have a view to express beyond what Myldr has already answered.

The issue was certainly dealt with through the guecess by the Environmental Protection
Authority, which has made a separate submissiahisoinquiry. There was consultation and, as
Mr Taylor has said, it received a formal sign ofthwthe Minister for Health of the day. It was

given due attention. We might say of many thingfoke this inquiry that in hindsight we could

have looked at them more closely.

The ACTING CHAIRMAN: | refer to the inquiry into the Bellevue hazandavaste fire of 2002

in which it was recommended that the environmentapact assessment process in the
Environmental Protection Act be expanded to incoafem a health impact assessment, where
appropriate, and involve the Department of Heatltlihiat assessment. That is on page 8 of that
report. Does your department now involve the Diepant of Health in appropriate environmental
health assessments, and why is there no refererhbattin the current act?

Mr Taylor: We do continue to consult with the DepartmenHeflth when health issues arise in
an impact assessment. As | said earlier, thametia formal statutory process for that to ocalue
think that that is a limitation within the existimystem. The Department of Health has previously
put out a discussion paper identifying a numbehmwigs it believes need to be looked at in terms of
its legislation. Certainly a formal health risksassment is a matter that both departments would
strongly support in terms of it having a firmer rfal statutory structured process. The
Environmental Protection Authority, in its submasi has made a recommendation regarding that.
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The ACTING CHAIRMAN: | guess the point | make is that five years tggwe was an inquiry
into what happened at Bellevue, and that commitiade a strong recommendation that that should
happen. Have you got any idea why it did not thepear in the legislation?

Mr Taylor: No, | do not have any specific reason as to iwhgs not occurred.

The ACTING CHAIRMAN: Just a couple of quick questions regarding twonipers of
employees. You might have already covered it, sowil be brief. Is it true that in 2006 there
were only five full-time audit officers in the dep@ent, who monitor approximately 490 projects?

Mr Taylor: That would be generally correct.

The ACTING CHAIRMAN: Is it true that the department employs morecefs on the approval
process? Is that because the department’s indusgylation program is funded solely from
revenue from fees, with no separate allocatiorotssolidated funds?

Mr Taylor: There are two approvals under the EnvironmeRtatection Act. One is what we
refer to as the part 4 environment impact assedspneoess approvals. There are no fees charged
for that at all, and there are no fees associaidid tive issuing of statements. There are no fees
generated at all for audit and compliance with ¢hodn terms of part 5, licences and works
approvals, they have a fee attached to them, aatdfuhding is net appropriated. We have more
capacity to do audits with respect to part 5 apaiovWe do not have any net appropriation as such
for the auditing of approvals or statements undet 4 of the act.

Mr McNamara: | might add, the sum total of our effort in mimming and compliance should not
be equated to the fact that there are five stath@audit branch. It is the totality of the inttys
regulation resources that is relevant. As | saithy opening remarks, there are about 75 positions
in that division, both regionally and centrallyRerth.

The ACTING CHAIRMAN: Okay. | will move on now to Esperance. | wgat to provide for
the record the actions of DEC personnel followihg tleaths of birds. | want you to briefly run
through the timings so that we have that on thdipuécord.

Mr Atkins: | can pick that up from when the bird deathsdretp occur in early December. The
department sent samples of birds to the Animal tHdahboratories for analysis on 20 December
for a general screen. The Animal Health Laboratortame back to us on approximately 30
January and advised that elevated lead levels diso®vered in birds but that it was not known
whether that was out of the ordinary or not, angduested that some control birds or background
birds be sampled to provide a comparison. Thatafi@s extensive screening was done to look at
other causes of death. At the time the birds diddecember, there was no indication of what the
cause of death might be and so the birds were sdafor a variety of avian viruses and
environmental toxins, such as algal toxins, anérae of pesticides. When all of those results
came up as negative, a general heavy metal scadaom@son the samples, which showed that the
lead levels were higher than the other metal levBlackground samples were then provided to the
Animal Health Laboratories. By the end of Janudhg department also received a complete
monitoring report from the Esperance Port Authgritshich indicated elevated dust recordings
from the February 2006 and May 2006 readings. okatig that, the department then conducted a
full compliance inspection of the port. Also, lnetend of February, the department had undertaken
a fairly detailed analysis of the air quality mamihg report provided by the authority. It also, a
that time, received a rainwater tank report from Bsperance Port Authority and a week later, on 6
March, we received confirmation from the Animal Hied aboratories that it considered that the
birds had died from lead poisoning.

The ACTING CHAIRMAN: Robert, I think | have asked you a question tieg too long an
answer. That is no reflection on you. We will bdkiat answer in writing. Did you want to make a
final comment?
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Mr Atkins. The final comment is that, on 15 March, the dipant proceeded to issue a section
73A pollution prevention notice on the port authoto cease all handling of lead products.

Mr McNamara: When the Animal Health Laboratories’ results eveeceived on 6 March, the
officer who was the recipient of those was not atknon that day. On 7 March we became aware
of it, including at my level. We went into a veagtive round of discussion with the Department of
Health, the Esperance Port Authority, the ShireEsperance, the Department for Planning and
Infrastructure and with ministers. We had issuechaalia statement, including advice from the
Department of Health about the public health résues, on Friday, 9 March.

Mrs D.J. GUISE: | wanted to clarify if | have read the submissimorrectly. Can you confirm
whether or not the review of the Esperance Porthéuiy’s licence was already under way
following the air monitoring results showing thatstl was leaving the port? | believe you had those
results at the time those bird deaths took pldseit correct that you were already reviewing the
licence at that time? Can you confirm that for mid$ reading of the submission indicates that that
is the case. | want to know whether | have reati¢brrectly.

Mr Atkins: | believe we decided to undertake the licencgere in January 2007, the date of
which | would have to confirm.

MrsD.J. GUISE: | will go back and perhaps you can confirm timaitme.
[12.00 noon]

Dr G.G. JACOBS: A prevention notice was issued on the port oiMBsch. The obviously high
dust monitoring levels in February 2006 and May &0 not engender any response. In fact,
those levels go in an annual report from the ploat is given to you. The concern from the
community is, in fact, what happened between Octabnd March. You would have received the
report with those results in it in October-earlydmber but it took you from 5 to 15 March to put
a prevention notice on the port. You would havevin those results probably three months before
because it was in the report. The prevention ad®eter put on the port mentioned that the reason
for suspicion, or something of that wording, waatthin fact, the dust monitoring results had
exceeded the levels, or had been very high, sirmg 2005. Those response times | suggest to you
were perhaps quite slow.

Mr Taylor: The monitoring report we received on 30 Octolves deficient. It did not have the
February 06 data in it. It had the May 06 resulthere. That was one sampling point in the whole
year’s results, and one high result does not naggssean that there is a dust problem.

The ACTING CHAIRMAN: What was that result?
Mr Taylor: It was about 25 -
The ACTING CHAIRMAN: It was high lead dust.

Mr Taylor: It was high lead dust. We asked for a compleport and it was not until, I think, 30
January that a complete report came in with allrdsailts, including the February 06 result. As
Keiran indicated, we recognise there have beeremaacies in our processes, and one of those is
clearly the time frame taken to respond to thog®ms. We acknowledge that, but, at the same
time, if a complete report had come in on the dae és required by the licence, it would have
greatly assisted us in determining that there waati@rn of high results and -

Dr G.G. JACOBS: May | -

The ACTING CHAIRMAN: Order! Can we just clarify this? You were agvaround October
that one of the dust collection samples had higld levels. Subsequently, birds died in large
numbers but in that initial testing it never oceurto anyone that lead might be the cause. Is that
what you are saying?
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Mr Taylor: Lead was considered to be one of the optionsvemdavere looking, | guess at that
stage, for any obvious spill of lead because wethelt we were looking for something obvious that
could be linked to the bird deaths, even when i Wwoaund out that the likely cause has been the
dust in trees and the birds flying through thedre&his is an exceptionally rare event. We could
not determine it had occurred anywhere else. Thenssts are still saying to us, “Gee, that is an
unusual event.” and “Are you sure that that's haygoe” There was not necessarily any clear
causal link immediately apparent to us during greaiod. We accept on reflection that there should
have been greater attention to looking at the bekadetween the result we had at the end of
October-early November and the subsequent findings.

Mr M.P. WHITELY: Whose failure was it to provide you with the Redry 06 data; was it the
operators?

Mr Taylor: The port’s failure. The licence required thetgo carry out the monitoring and to
report it by the due date. Not only did it notagpt by the due date, it did not get the reshhsk
from the February 06 monitoring until the end ofidary 07. We believe that if it had carried out
the monitoring adequately, it should have got theseilts, probably by March 06 and drawn it to
our attention, and we think that the issue woulehaeen clearly avoidable.

Dr G.G. JACOBS: Despite that, however, if the February 06 dushioring gauge at the DG 4
Taylor Street tea rooms was actually missing, inyNd&, DG 3 and DG 4 - Bostock Street and
Taylor Street tea rooms - were obviously in excgssted in milligrams per square metre for 30
days. Irrespective of the February result, thaiukh have perhaps alerted the Department of
Environment and Conservation before 15 March.

Mr Taylor: We agree with that. The officer got the repdrtio not want to cast aspersions on the
officer - and said it was inadequate. His reacti@s to ask for a final report. It should haverbee
looked at more closely and we accept that.

The ACTING CHAIRMAN: Was that officer the same officer who collected dead birds and
sent them for processing?

Mr Taylor: No, it would have been at our Albany office, wdees the bird deaths were occurring at
our Esperance office.

The ACTING CHAIRMAN: | note that the birds were left in storage fmughly two weeks after
they had been collected. Given the large numbéirdfdeaths and the lack of any apparent cause,
do you think that was appropriate?

Mr Médll: If we go back to early December, the first bihths recorded were actually silver gulls
and that was on 7 December. Subsequently, a eliffeggroup of birds began to be recovered from
around Esperance that had died of unknown cauResospectively, we can see that the gull deaths
were totally unrelated to the deaths of what wevaelyeaters, wattle birds and yellow-throated
miners. At the time, which was 13 December, theeze a large number of wildfires in the
Esperance district. All the Esperance staff wetly occupied responding to wildfire suppression.
Birds were collected and placed in a freezer. THsperance district office was subsequently
advised that, for histological purposes, frozencspens are not suitable. They were asked to
collect fresh specimens. Between 21 and 29 Decerfibsh specimens were collected and
subsequently sent through to the Animal Health katmsies. At that point, there was still no
indication as to the cause of death. The firspoase was: is it some form of viral or bacterial
outbreak. The first things the animal health lalbary under its protocol must look for are things
like avian influenza and Newcastle disease.

The ACTING CHAIRMAN: Given that, | think, approximately 4 000 birastotal died in that
first instance, if no further birds had died we Wbuoever have known there was a lead pollution
issue in Esperance.
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Mr Mell: We did actually extract the lead results frorattimitial group of eight birds that were
tsted. We have never actually collected 4 000sbirfhat is an extrapolation of the number of birds
found around the town. It is a number that isrofjeoted but it is not a confirmed number.

Mr McNamara: We certainly would have known about the leadigsat Esperance even if the
birds had not died, when we got the full year'soregrom the Esperance Port Authority on its
monitoring.

The ACTING CHAIRMAN: Perhaps, but given that there had already bksated lead levels
in your dust recordings at two sites well away frtma port, | would have thought it was a fairly
significant event. Answer that question first, éee | was leading to a different issue.

Mr Taylor: When we did get the final report, which stilbtous three or four weeks to review, the
officer wrote a very direct letter to the port awity saying that there was a need to urgently
upgrade its air monitoring system because of theifstant concern that we had detected associated
with the result, so having got the final report, twek very strong action to address the issue. We
were in the process of addressing what was a ekape of lead from the port at the same time, in
essence, that we got the confirmation on the leisdlts.

The ACTING CHAIRMAN: You said this was an event you had not hearangfvhere else in
the world. | will be asking this also of MagellMetals: is lead carbonate a unique substance? In
your experience, is exporting it as a carbonateettalen anywhere else in the world?

Mr Atkins. We do not know. It is a natural ore body soowd assume it is exported in that form
elsewhere, but it is certainly not exported in floatn elsewhere in Western Australia.

The ACTING CHAIRMAN: Would you have thought that that was a reasentiihg to know
before approval was given?

Mr Taylor: The advice we got from both Magellan and the p@s that it would be exported in a

moist pellet-like form. We believe that if had besdone in that form and if the monitoring had been
done adequately or, even if Magellan and the potthaity had, in accordance with their legal

obligations, notified us of the change of form, iagave think it could have been quite readily

avoidable.

The ACTING CHAIRMAN: How do you know that if you do not know how & exported
anywhere else in the world?

Mr Taylor: Again, it is about managing dust from it. listin a moist, pellet-like form, it should
be manageable in terms of avoiding dust. They evbalve been handling the product, seeing the
product and the extent of dust associated withTibey had plenty of opportunity to see that and
report it and to notify us and to do the thingg 8teould have occurred under the act.

[12.10 pm]

The ACTING CHAIRMAN: We will get to that area later; we have a lotjaéstions relating to
it. Are there any questions relating to this gaitar area before we move on?

Dr G.G. JACOBS:. Before we move on to the form of the lead cadterand the issues of
agglomerates versus pellets, can you walk us tthrélg isotope fingerprinting process which told
you that the lead in the birds was the lead that exgorted through the port? | believe that preces
took another six weeks.

Mr Atkins: Itis a process using a ratio of isotopes oflJed which there are four, which can type
individual ore bodies. It is a process that is dohe by very many laboratories. There is one in
Western Australia and one attached to Macquarievésgity that has an association with the
CSIRO. ltis a radiological technique. It takieset to prepare samples and send them across to that
particular laboratory. Initially, we had to sourcempetent organisations to do that. That is why
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that took some time to do. The initial priority fine department was to identify the source and cut
off the source of lead contamination entering tvert

The ACTING CHAIRMAN: | wanted to get on to the next section, but tefado, the member
for Peel had a question on an earlier area andjbtdo give him the call.

Mr P. PAPALIA: You said in your submission that you had consebout the techniques you
used for monitoring. As early as August 2005 yppraached the Department of Health. You
received that advice in September. It went to @atle McCallum. You acknowledged that it was
critical advice that suggested that more compratiermaonitoring was required and that dust risk
assessment was also needed, but due to staff chandedepartmental rearrangements at the time
and a communications failure between regional amiral groups, this critical advice was not acted
upon. You said there was not a continuity of Isiag officer during this period. Can you explain
what that means?

Mr Atkins: In August 2005 the regional office took a demisto review the licence. It wrote to
the health department directly and gained adviak fiiemm the health department that you quoted.
The regional office then sought advice from hedd®fon how to go about a licence review. The
department was in the process of reviewing howhdusd licence and regulate ports generally
around the state, mainly for dust issues. Theoragdioffice was advised that it should await the
outcome of that review before proceeding. Unfaatety, the person providing that advice to the
region was not aware of the health department adm the matter rested there. Soon after that,
that officer left the organisation and the case m@spicked up. It is clearly a communication essu
and one of experience as well.

Mr P. PAPALIA: That advice from the Department of Health wasyvepecific - that dust
monitoring techniques being employed were not adexqqu

Mr Atkins: It was quite specific. That dust monitoring slibenable a comparison to the national

environmental protection measure for airborne du$hat was the basis of that advice. The

depositional dust monitors still determine whettiere is dust leaving premises. Depositional dust
monitors are not able to be compared to a natistaeldard for environmental protection but they

do tell you whether you have dust leaving the poeta. The monitoring result that we received in
January of this year bears that out.

Mr Taylor: Irrespective of whether the monitoring was puotplace, the depositional gauge
monitoring should have continued. It was more tlzmlequate to determine that there was
significant lead escaping from the port area aralkhhave been able to alert the port that action
needed to be taken.

The ACTING CHAIRMAN: | will jump forward in our order of questions daise | want to
particularly cover this area of pelleted versusl@ggration versus carbon dust.

Mr T.G. STEPHENS: The document provided by your department daéeddvember 2004 from
Chris Gunby to the Esperance Port Authority st#tes the licence is for pelleted lead carbonate.
Could you please advise what is meant by “pelletedtt why is that term being used, as it is not in
the application?

Mr Taylor: Associated with the application was a lettenfrthe Esperance Port Authority that
clearly made reference to Magellan’s advice that Agther measure to prevent dust emissions, the
lead carbonate will be produced in moist small aggrates, or balls, less than 10 millimetres
thick. That was the same advice that Magellan idesl/ directly to the EPA. Because it was a
small, spherical agglomerate, it was deemed to jpellat-like material. There was communication
with the port authority and Magellan. While theyidsthey could also call it granulated, they said
that pelleted would be a reasonable way to desdribe
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The ACTING CHAIRMAN: Do you not think that is misleading in the setis& that was the
formal application that was put through? A leallgpehrough an air rifle is certainly not moistcan
it is certainly not granulated.

Mr Taylor: | would take the term “pellet” to be a small sphal -
The ACTING CHAIRMAN: Hard object.

Mr Taylor: | would not describe it as hard myself. The dvaras run past both the port authority
and Magellan, and they said that that word wasoasl @s anything. | understand that the port has
maintained on its website since that time - orlunfew weeks ago when they took it off - that the
products that they ship included pelleted lead maabe material.

The ACTING CHAIRMAN: If you asked the average person in the streethes seen a shotgun
and lead pellets contained within a shotgun, tr@aild/be the interpretation most people would put
on lead pellets.

Mr Taylor: The key thing the department assumed was thgtwiould be in moist, small -
The ACTING CHAIRMAN: Agglomerates. Why did it not say that?

Mr Taylor: From the information that has been put to usigis not intended that we should have a
substantial dust component. If they were sayinggdhat it will be in the form of agglomerates,
but it will have a substantial dust component a#, mee would have reacted to that information.
What was put to us emphatically by both the pothatity and Magellan was that it would be in
these small moist agglomerates. We used the tpetieted”. When we asked them, they said they
did not disagree with that term.

The ACTING CHAIRMAN: Why did you use the term “pellets” when it wast nn the
application from Magellan Metals? The word was inahe application from the port. Who chose
to change “moist agglomerate” to “pellet”?

Mr Taylor: The licence officer. The licence officer askid port authority and Magellan whether
that was a reasonable phrase. Magellan came backaid, “That’s as good as any for us.”

Mr T.G. STEPHENS: In the letter to Mr M. Jeffries of the Departrhei Environment dated
8 October 2004, Magellan Metals stated -

An additional processing step that has now beeruded in the flow-sheet is the
agglomeration of the concentrate into 10mm granuldfie process is simple and will
significantly reduce the risk of rogue dust emissiduring handling and ship loading.

Was that process undertaken?

Mr Taylor: That is part of our investigation. Informatibas been put to us in meetings. This is
not part of our formal evidence at this stage. WMderstand that that was probably implemented
for a short period but it may have ceased some &iftez they started railing material to Esperance.
We have not formally taken evidence or specifioinfation on that at this stage.

Mr T.G. STEPHENS: The department did an inspection of the Esper&urt Authority while the
shed was loaded with the lead product. The datpes me.

Mr McNamara: May 2005.

Mr T.G. STEPHENS:. That question of whether it is pelleted, as ther words chosen by your
officer, or an agglomeration would become reasgnabVious in an inspection.
[12.20 pm]

Mr Taylor: The officer did not enter the storage loadingaardue to occupational health and
safety issues and not having the appropriate sadgyipment. Notwithstanding that, the
information, as far as we can ascertain from desfiis that the port did not notify us in any way
that the material was in a different form.
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Mr T.K. WALDRON: Just on that, Mr McNamara, you stated earligraar opening address that
the problem could have been avoided if you had Ine¢éified. Is that what you said?

Mr McNamara: That is one of the things | said, yes.

Mr T.K. WALDRON: So if there was an alteration to the substamceyau had been notified,
you could have done something about it. Why da@es gepartment not check on that from time to
time? Is there no requirement on you to have samebeck on what is happening?

Mr Taylor: Yes. We endeavour to undertake inspectionbecektent of the resources we have.
In this case our inspection frequency was aboue awery three years. At the same time the act
has a specific obligation. The law says that peegio are handling this material should notify us.

Mr T.K. WALDRON: So they did not notify you of any change?

Mr Taylor: From our records to date, no, we have not beénta ascertain that we were notified.
| mean, it is not hard to notify us.

Mr T.K. WALDRON: Who should have notified you, the port or Mage®
Mr Taylor: Both Magellan and the port.

Mr McNamara: | have also said that we recognise throughwimsle experience there have been
deficiencies. Our submission does identify thar¢hwas that inspection in May 2005, but that the
officer did not go inside the relevant enclosu@saccupational health and safety reasons.

Mr T.K. WALDRON: So when that happened, did you go back and thesé health and safety
reasons so you could get in?

Mr McNamara: Obviously not. | think clearly one of the thnthat we need to look at in terms
of our own procedures is where we are dealing wiidterials that raise the issue, staff are
appropriately clothed and equipped to carry ouhsaspections. That is clearly one of the things
that we -

Mr M.P. WHITELY: Did he even ask the question, though: is it p@iansported in that form?

Mr T.G. STEPHENS: Why would it be an occupational health and gaifefue if it was not in the
form that was required under the licence? You @auwt have gone in there because presumably
an occupational health and safety issue had aiseause it was not pelleted. You knew that and it
was in breach of the licence arrangements.

Mr Taylor: You still would not go into sheds of that nature
Mr T.G. STEPHENS: Even if it was pelleted?

Mr Taylor: | do not believe so, no.

Mr M.P. WHITELY: Did he or she even ask the question?
Mr Taylor: No, we do not believe so.

Mrs D.J. GUISE: Mr McNamara, in the original submission with aed to the export of lead
carbonate concentrate from the Geraldton port,a @Wesignated that there be an initial moisture
content of eight per cent and this was to be trameg in a covered kibble from the mine site to the
port. Thatis a 670 km journey by road. That #esoriginal plan in terms of the licence approval.
It seems to me that there is an opportunity ingessing that licence approval for the change to the
Esperance port for the transportation of this caotrege to be reinvestigated because it is a diftere
mode of transportation and a considerable lengtthdu. Can you tell me what investigation was
taken at that point for the approval to change f@araldton to Esperance in terms of the required
moisture content of the lead carbonate, if any?

Mr Taylor: The EPA and the department relied heavily onatieice of Magellan and the port
authority, as | say, that it would be this moisglagnerate or pellet-like material. The actual
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transport was in ways deemed to be safer becausssitargely by rail and rail was deemed to be a
safer form of transport than road because thdesssopportunity for accidents and spill and it was
going to be contained in what was put to us asreavkibbles. It was actually seen as a low risk of
spill or accident to be carrying it by train.

Mrs D.J. GUISE: No reinvestigation of the moisture content regdiin the carbonate given the
different length of journey?

Mr Taylor: In fact, they were moving from what was refertedhs filter cake to agglomerates, so
again they actually put that as a significant inmeroent in the likelihood of dust being generated
because they were moving from a filter cake todlsmsall round agglomerates.

Dr G.G. JACOBS: There is a serious issue of definition here.thks agglomerated form purely
reliant on moisture or do we add anything elsdéopgrocess?

Mr Taylor: Can | suggest the issue of agglomeration anlgtpels a somewhat semantic issue.
What was put to us was clearly that the materialld/de in a non-dusty form. Whether you call it
an agglomeration or whether you call it a pelleg inference was that it would be contained in a
sphere which would be largely moist and would reteha significant dust component. What has
eventuated is that the product at the end of tgestihhad some spherical elements associated with
it but it had a significant dust component. Thiimation that was put forward, which | believe
Magellan and the port authority both clearly untsyd, was that what they were seeking approval
for material which was largely in a moist spherel dnwas implied that there would not be a
significant dust component associated with it.

The ACTING CHAIRMAN: Given that assumption, and given that you haditacs in March
2006 showing elevated dust levels of lead, did tisatweak your interest?

Mr Taylor: Sorry, could you repeat that question?

The ACTING CHAIRMAN: Given that in March you found elevated levelglo$t in a monitor,
did that not tweak your interest? Here you hadasstragglomerate that you thought was being
exported that should therefore have no dust whasawe yet you had dust levels at a monitor.

Mr Taylor: In March this year?
The ACTING CHAIRMAN: In May 2006.

Mr Taylor: We got the May 2006 results at the end of Oatel#l October 2006 - and yes, we
should have taken more immediate action at the.time

The ACTING CHAIRMAN: | would like to refer to something that we havad through a
submission. It says the DEC conducted anotherlieadce inspection on 1 February 2007, which,
as with the previous inspection, involved an ihitrspection meeting to discuss compliance with
licence conditions followed by a site inspectiom response to a specific request by DEC, this
inspection site tour occurred whilst the authomtgis loading the lead shipment. We have had
submissions from local residents saying that wihendust is loaded, because there is not adequate
sealing of the ship, a cloud of dust can be seemethe ship. Surely, at that stage your staffldou
have twigged that it was not an agglomerate. ¢h f2aEC subsequently informed the authority on
14 February 2007 that it was “found to be compliaith all conditions of licence 5099/10, except
for the obligation to report environmental monitgyidata, which was being handled via separate
correspondence”.

Mr Taylor: The officer undertook that inspection to deterenivhether excessive dust was coming
off. Excessive dust was not detected associat#dthat loading on 1 February. We also had high-
volume air sampling in place at that time and tightvolume air sampling did not detect any
excessive dust associated with that February ligad Subsequently, as part of our evidence
gathering, we have gone and got hold of, or go¢seto, all of the loading logs from the Esperance
Port Authority, and to my understanding the loadlog for that loading did not indicate an
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excessive dust issue, but we have seen now a evabkld number of other logs from loading which
indicate significant dust issues occurring andpbet being aware of those.

The ACTING CHAIRMAN: Did he not see that it was dust being loaded?

Mr Taylor: There was nothing in the loading log to indictiiat a dust issue occurred. Our high-
volume monitoring did not indicate any dust asseclavith that particular loading.

[12.30 pm]

The ACTING CHAIRMAN: That is not the point | am making. He wouldquneably have been
aware of the original application calling for péited lead, and you are stating that you belieaé th
that is the same as an agglomerate. Surely hedwwaye seen in that loading process that it was
not an agglomerate.

Mr Taylor: He would have been inspecting from some distartte would have been looking for
visual dust. There was nothing in that loadingalilgaused him excessive concern -

The ACTING CHAIRMAN: The committee will be inspecting the port and fthcilities. Are
you saying that we would not be able to see thhstamce anywhere along its route from the
loading facility to the ship?

Mr Taylor: From where the officer was, he has advised astik did not note the nature of the
material. As | understand it, he did not enterghed, he did not enter the conveyer system and, as
| understand it, he watched it from a distance. | Aay, the port’s log itself did not indicate any
significant dust incident at that loading, althoutghother logs have indicated significant dustiéss

at certain loadings.

MrsD.J. GUISE: I just want to come back to this. Your subnussion page 23, clearly outlines
that the inspection and audit in February 2007 pvamarily aimed at observing whether excessive
dust was being caused during loading. Again, duectupational health and safety reasons, the
inspector did not seek to enter the storage oringathcilities. No excessive dust was observed
during the lead carbonate loading. It would betehard to observe it if the officer is not there.
Can you tell the committee exactly where this effizvas?

Mr Taylor: | cannot at this time, but | can provide thdbrmation.

Mrs D.J. GUISE: | need to know, Mr Chair, how on earth the dapant, following the
inspection, found that the port authority was imptiance with its licence, if it was not able to
observe loading and storage facilities.

Dr G.G. JACOBS: The issue | raised about the agglomerate isititae agglomerate is purely
produced by a particular moisture content, whethbe eight per cent or 12 per cent, | suggest to
you that by the time it leaves Wiluna, is trangdrrat Leonora and comes 950 kilometres to
Esperance, any moisture that it had in it wouldbpldy have dissipated, the product will have
dried, and it would not be an agglomerate. Thathsg it is very important to understand what the
difference is between moist agglomerate and atpelle

Mr Taylor: We are still investigating that. We have resood all of the moisture contents of the
material as it was received at the port from thkeloads and also the moisture contents as it was
being loaded onto the ship. There is a very fiméstare limit in terms of the loading requirements.
If it is too moist, the ships will not receive ietause it has effects on ballasting. If it is doyp, it

has an effect on the loading regime. We understanthct, that at times it was too moist and it
actually had to be sent back to the mine. Howeter,records we have show that the moisture
level, certainly in the early days, was slightlyoab nine. It varied down to seven. There was stil
moisture associated with certain agglomerateswatt seems to have been a failure is that there
was an excessive amount of dust generation which mealonger a part of the agglomerate.
Although there was still agglomerate there, it fwad a significant dust component and we believe
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that that was not consistent with the nature ofdpproval, and that is what should have been
notified to the department.

Dr G.G. JACOBS: Was there any water applied to the product betv&iluna and the loading of
the ship?

Mr Taylor: The port had facilities to provide some dustmepsion to the actual loading itself.
We are still investigating that. They indicatedu® that they tried certain materials; it did not
appear to work. We have heard anecdotally that thed mixing different shipments in the shed
so that they had a dry load and a wet load. We m@ard anecdotally that they were mixing it in
the shed - again, operations that would not haea lcensistent or intended as part of the approval,
but that we were not notified of.

Dr G.G. JACOBS. May | humbly submit, though, that you should édeen checking this? Is it
not your role to check that these things are hapgesr not happening?

Mr Taylor: Yes, we should do more checking of all facittie
The ACTING CHAIRMAN: The member for Wagin had an earlier question.

Mr T.K. WALDRON: You mentioned, Mr Taylor, that sometimes it wae moist, the ship
would not take it, and it was actually sent back.

Mr Taylor: That is what we have heard anecdotally. Wesallen the phase of going through our
investigation, collecting all the information therphas had for some time -

Mr T.K. WALDRON: What happened if it was too dry?

Mr Taylor: Again, we have heard anecdotally that the paid $o the company, “Don’'t keep
sending us this material; it's too dry,” and yeséems to have continued. We are still collecting
our evidence and information, but it seems to b#erawhich were generally under the control of
the port to manage the dust. | accept Dr Jacdbsng assertion that we should have done more
inspections and we accept that we should have ohame inspections.

Mr T.K. WALDRON: Should the port have notified you about the éssit was having, and did
they?

Mr Taylor: We believe it is clearly in accordance with thntion of the act and the intention of
the licence to notify us when there is a changepeiation or materials.

Mr T.K. WALDRON: That did not happen?
Mr Taylor: As far as we have been able to ascertain frommemords at this stage.

The ACTING CHAIRMAN: | will go to the member for Wanneroo for a quast but before |
do, can | ask that, as you are obviously proceedméurther information gathering, that you make
the information available to the committee as yollect it?

Mr Taylor: We will for the part of the evidence that colddd to prosecutions under the act, and,
with respect, we would obviously like to talk toetlState Solicitor's Office with respect to
information that we provide, but we are aiming ® ds open as we can and to provide all the
information that we can to the committee.

The ACTING CHAIRMAN: We might pursue that further.

MrsD.J. GUISE: | ask you to pursue some questions in relatiothé licence to export lead. Is
the department aware that the Magellan mine relied particularly fine grind of the ore mined to
liberate the lead? Are you aware of that, Mr Mcldaa’?

Mr McNamara: No.
Mr Atkins: No, we are not aware of that.




Education and Health Monday, 30 April 2007 - Ses3imo Page 16

MrsD.J. GUISE: No-one there? Okay. Do you think that factooidd have been relevant to the
environmental impact assessment and conditionseglac the management of the product, in
hindsight, perhaps, since you were not awareiofthe first place?

Mr Taylor: Grinding of material would occur in the procegsof ore, and the conditions at the
mine should aim to minimise lead emissions at theentself, but the primary risk associated with
dust at the mine would be associated with occupatibealth and safety issues for the miners and
the operators.

Mr Atkins: If | could just add to that, in terms of howist mined is one issue, and | guess Mr
Taylor mentioned that in terms of on-site occupalasafety. It is the responsibility of the miner
have that material in an appropriate form befotakes it off-site and rails it to its port of expo

Mrs D.J. GUISE: | think it is heading towards this: would younement on the proposition that
lead carbonate is a brittle substance that fornisemely fine particles which can readily be
dissipated into the air and water, and is pronpaxticle-sized degradation when handled? Does
that go without saying?

Mr Atkins: Again, it is the responsibility of the proponeaatwork that material into a fit state to
be moved off the mine.

Mrs D.J. GUISE: Would you comment on the proposition that wfleland stock are unable to
differentiate between lead carbonate and calciummoceate, which exists in the natural environment
and is a source of calcium required by nearlyiald species?

Mr Atkins: | cannot comment on that.

Mrs D.J. GUISE: Would you comment on the proposition that whenmsumed by birds, the
chemical composition of the lead carbonate altensl once excreted, it has an increased water
solubility as it decomposes to a lead oxide forA&r® comment?

Mr Méell: We are not chemists, but from my discussion$ whie Animal Health Laboratory, |
would make two points. One is that there wereedifig views with respect to the water solubility
of lead carbonate; the written advice is that iinsoluble in water. We have subsequently been
advised by DOCEP that it does not take much ofdjnsément in the pH to change that solubility.
Secondly, very little is known about the processethe chemical changes that occur in the gut of
animals, but what we do understand is that they ffam species to species, so there is a huge
range of variation of response, depending on wheleanimals are mammals or birds. There is a
difference of response between species and everbetindividuals, and it has a bearing in terms
of the processes of digestion.

[12.40 am]

Mrs D.J. GUISE: Thank you. | do not want to put you all on thaot, given your level of
knowledge, but we want to put them on record sa ¥oan can respond further. Would you
comment on the proposition that the land-based chatitors used at the Esperance port are
inadequate to monitor the emissions into the envirent of Esperance because of the strong winds;
the fine particulates of lead carbonate can digpete higher atmospheric layers before descending
some kilometres away. Given what you now knowydo have a view about the land-based dust
monitors being adequate for Esperance?

Mr Atkins. The land-based dust monitors did provide andehanovided basic information on
escapes of lead carbonate from the port area,ddsated by the results in the port authority’s
annual report. The issue is that those resulte wet made known to the port authority and from
the port authority to the department in a timekhian.

Mrs D.J. GUISE: | understand that the port and the proponene hiag responsibility of lodging
with you a dust management plan. Is it possibigtfat to be provided to the committee?
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Mr Atkins: Yes, itis.

The ACTING CHAIRMAN: We need to move on because we are fast runnihgfaime. In
fact, we have gone beyond the time allocated.

Mr T.G. STEPHENS: 1 will be very brief. You mentioned an invest@n that could lead to
prosecutions. Is that the prosecution of any gblaety other than your own agency?

Mr McNamara: Yes.
Mr T.G. STEPHENS: Can it lead to the prosecution of officers oliyagency?

Mr Taylor: The Environmental Protection Act provides deshander the act if a prosecution is

undertaken. If a person is charged with, say, ingusollution, if he can demonstrate that he has
taken all reasonable and practical measures toeptahat pollution, and they have done it in

accordance with conditions, then they are matteas the court can take into account. The act is
constructed in a way that people have an oppoytunitprovide reasonable defences. The court
will determine at the end of the day whether they @ilpable. There are no provisions in the act
that relate to a prosecution of the department. uMgerstand that any of our actions would be
covered by things such as the Civil Liability Aatd they would be matters -

Mr T.G. STEPHENS: You are supervising the company and the pomaiy in reference to
them doing their job. After your inspector does jub and after the agency has done its job, who
inspects you?

Mr Taylor: | will give an analogy. We believe that is lilsemebody saying that they were

speeding at 145 kilometres an hour and because s no radar, the police are to blame for the
accident. The act provides that the people whohamdling the material have a clear legal

obligation under the act not to cause pollutionf they cause pollution, there are defences.
However, | would not have thought that a defendbas the regulator -

Mr T.G. STEPHENS: | will interrupt you. You received a letter frothe Department of Health
that for whatever reason you did not answer. Thpdbtment of Health never received a response.
The letter was dated September 2005, alerting tosygnificant health concerns. Who holds you
accountable for your processes of handling theredar

Mr McNamara: | am the director general of the department arain accountable for the
performance of staff at the end of the day. Myoactabilities are through the minister to the
Parliament, as you are aware.

Mr T.G. STEPHENS: Is there any risk that in the process of prosegwthers that as an agency
you are hiding your own inactivity behind the prasion of others?

Mr McNamara: | have the responsibility of administering theviEonmental Protection Act,
which includes a responsibility to investigate @g#ld offences subject to normal policy that governs
prosecutions and enforcement to prosecute offewbese appropriate. That is a judgement that |
am required to make about other parties. Thabighe mechanism by which one deals with the
performance issues of one’s own staff.

Mr Taylor: There seems to be a misunderstanding that {heritieent’s performance is a material
defence under the act for causing pollution. Asy, there are clear defences under the act as to
what people can use as a defence. One is thattakeyall reasonable and practical measures to
avoid that pollution. Yes, if they comply with e conditions, they can use that as a defence.
However, they cannot say that the department didingpect us, therefore we can use that as a
defence.

Mr T.G. STEPHENS: You inspected them and then gave them an aplpaftea you had been
down there on a particular date and after you ladaoked at the facility and then you renewed
their licence.
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Mr Taylor: If they have information like that and if it l#sto a prosecution, they are able to use
whatever defences there are under the act.

The ACTING CHAIRMAN: We have been given information such as a sefiémprovement
notices on the mine operators about their perfoomaat the mine. Certainly, we have received
information to suggest that the department shoakktbeen aware in the very early stages of the
mine’s development that there were serious issheatahe mine’s operation in terms of fulfilling
all the requirements of the licence. There wagerice problems with the mine when the mine was
opened. Then we get to the stage at which youartiepnt has received submissions from people
complaining about dust issues in Esperance - t redeto lead dust but to nickel and iron ore dust
on repeated occasions. On the one hand we havaiagntompany that is not meeting the
requirements of its licence repeatedly in the esrdyances. | gather that the conditions set by th
minister were not met when the mine first startétien there are issues of there already being dust
problems in Esperance that you know about andhgtdame system is approved for something
that you have admitted you know is an extremelygeamus substance without any change to
loading at those facilities and without any propéecking of that for a period of three years
afterwards. You were aware all along the way yawnendealing with a company that had a history
of non-compliance with requirements of its liceraoed a port that was having issues with non-
compliance with its licence; yet you still recomrded approval. The process that it took to give
that approval from when it was made by the porapproval was six weeks from November
through to the final approval by the minister.m alking about 28 September through to the final
approval by the minister to sign off in late Decembn fact, even shorter than that for the change
in the port licence conditions. That went fromNe@vember to 16 November. Over a period of just
two weeks you changed the port’s licence authanity then the minister approved her section of it
four weeks later. How could you do that knowing tiistory of non-compliance by the company
and the port?

Mr Taylor: | would like to check the dates. What lettez gou referring to? Is it the Magellan
letter -

The ACTING CHAIRMAN: The port application was sent to you on 28 Saptr 2004. It was
signed by Colin Stewart, chief executive officdtat was an application to amend the licence that
relates to the bulk handling of lead carbonatee méxt letter, dated 16 November, is from Chris
Gunby to the Esperance Port Authority. It readgart -

Further to your licence amended application dateeistlay, 28 September 2004, please find
enclosed conditions which now apply to yd&imvironmental Protection Act 1986 Licence.

To that there are attachments. The first stataes tthe licence is issued to the Esperance Port
Authority for storage and ship loading of iron onggkel concentrate, pelleted lead carbonate etc.
That is just over two weeks later that it went frapplication to approval of the licence.

Mr Taylor: Sorry, that is the twenty-eighth of the ninththe sixteenth of the eleventh. That is
about six or seven weeks.

The ACTING CHAIRMAN: Sorry, you are right. But nevertheless -
Mr Taylor: We would advertise it for three weeks to get ownts.

The ACTING CHAIRMAN: Yes, you are right. Then it was ticked off bg tminister - | know it

is a different process - on 29 December. It waddm to me that that time period was extremely
short with the company that you were aware wasngapgroblems and a port that you were aware
was having problems.

[12.50 pm]

Mr Taylor: We believe we acted on the information that \&d before us. On the issue of the
mining company, they had commenced some construdiefore they had finalised some
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management plans. With the rate of developmerththa occurred in the state over the last few
years, there have been occurrences where comphiais started work before all of the
management plans had been put in place, but thehwaianecessarily an indication that they caused
any harm or pollution at that time. The improvemeotices that you referred to, as | understand,
are probably improvement notices which were isdmethe Department of Industry and Resources
some time during 2005. We are not notified of #i@nd they would not have been material at the
time that we were considering the applications.erEthough the formal request from the port
authority came in on the twenty-eighth of the njrghd we issued the approval on the sixteenth of
the eleventh, we were aware of the propositionteetioat. We were aware that the port had issued
media releases. We were aware that the port hag ¢go its port community consultative
committee. So there were things which were hapgefar a period of time before we actually got
the licence application. But | come back to it ave appreciate we are sounding defensive, but we
relied very, very heavily on the advice that we fyjotn Magellan and from the port regarding the
nature of the material.

The ACTING CHAIRMAN: | guess that is my point: why would you relytssavily on advice -
Mr Taylor: We -

The ACTING CHAIRMAN: | will just finish. Why would you rely so hedyion advice when
you were aware of problems with both the compard/tae port?

Mr Taylor: In hindsight we clearly had too much trust intbthe mining company and the port to
abide by the legislation and to notify us of angrmges in the situation.

Dr G.G. JACOBS: The issue of the amendment was in fact neededuse in fact the original
plan to send lead through the port of Geraldton d¢femhged to Esperance. So in order for that to
happen through the port of Esperance, there netmde an amendment. The nature of that
amendment is really the issue, because the natuhe @amendment will add lead carbonate ore to
the other bulk products that go through the porEgberance. But the issue that is missing in the
amendment is the actual form which that lead cat®takes. In the preamble in the amendment,
it mentions the addition of lead carbonate in piskel form but nowhere else - nowhere else - in
that amendment does it mention anything about d¢inen fof lead carbonate. It talks about lead
carbonate but it does not talk about the form. Hbwyou believe that that sort of breakdown
would have occurred, because in fact that is rethiéy nub of the second point in the terms of
reference: how did we get lead carbonate, how djgeEance get powdered concentrate instead of
pellets?

Mr Atkins. Our understanding is that the initial shipmem&se in pelletised agglomerates, as the
mining company indicated it was going to ship Bome time late in 2005, that changed. The
reasons for that change and how it changed ar®siilg investigated by us, but we understand that
their initial shipments were according to speciiimas, and for some reason those specifications
changed.

The ACTING CHAIRMAN: Can we reasonably assume that, given that tpeoagl that was
given for the export of lead at Geraldton had majhto do with agglomerates, that was an
additional statement that was made on the appicdtir Esperance? So the approval that you gave
for Geraldton was as lead carbonate dust - noteistpnot as ingots. There was earlier talk of
developing it into ingots, but then the companyl shey were not sure when that was going to start.
So your assessment was done based on the fadtwhoatld be as a form of dust.

Mr Taylor: It was as a moist filter cake. That was the wayas described in the assessment.
Mr T.K. WALDRON: A moist what?

Mr Taylor: A moist filter cake, which is sort of a proddicim the end of the grinding and milling
and associated -
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Mr T.K. WALDRON: A filter cake was mentioned before and | wasswe what you meant by
“filter cake”.

Mr Taylor: Itis just, as | would understand it, a moist -
Mr Atkins: Moist compressed.

Mr Taylor: - compressed residual that you would get outrashing rocks, putting it through
machines to take out the lead bit and you woulthase it bound to particles.

Mr T.K. WALDRON: Which is different from agglomerate.

Mr Taylor: Yes, and the strong argument to us was thaaglgéomeration process would - | quote
from Magellan - something like significantly reduibe opportunity for dust to occur

Dr G.G. JACOBS: Does that agglomeration process involve the temtdiof any chemical to
agglutinate those particles or are we just talkihgut water?

Mr Taylor: We understood it was going to add some chemasabhn adhesion to form that
agglomeration.

Mrs D.J. GUISE: Unless | have missed something, it seems tohatthe lead carbonate was
going to be transported in the same form whetheeitt to the Geraldton port and ultimately to the
Esperance one. However, | note that the EPA egpdesoncerns that the facilities and procedures
at the Geraldton port - and | am quoting - woultllm® adequate to prevent spillage. In the event of
spillage during transfer from sheds and ship logdihere is potential for lead to be mobilised into
the air as dust and particulates are washed imtoriéwrine environment of the port contaminating
sediments. They are going to be transporting éngesway, as much as | understand, so therefore |
assume that the investigation of the facilities #mel procedures at the Esperance port that was
undertaken was the same for the Geraldton ponerGivhat the EPA stated, can you explain to me
the major differences that you then found betwéentwo ports that led to the licence being granted
for Esperance?

Mr Taylor: Not specifically. We can get further detail ibbut, again, we were working on the
clear understanding that the facilities at Espexamere clearly of a better standard than Geraldton’
with respect to storage and handling of those rizdser

MrsD.J. GUISE: If you can provide the answer to that questiamould appreciate it.

The ACTING CHAIRMAN: We are just about at the time to finish and htv@ get this out. |
have a comment here, and | cannot say who thisisslam is from. That will come, obviously,
later in the week. There was an inspection donéheflead product upon its arrival - not by
yourselves but by someone else who is an autheathbdy, | might add - which revealed that the
small moist balls had degraded during transporh shat the product resembled damp concentrate.
However, there is little difference between therddgd product and that shown to members during
a previous visit to the Magellan mine, which meta while people were saying it was drying out
along the way, this was the first train, so thiswight at the very beginning. What was happening
was they said it was drying out along the way,that same group that inspected it at the Magellan
mine site said it was not much different when ft.1eéSo there were obvious difficulties with that
agglomeration. So, because people from your aityhaere inspecting at both ends - they were
certainly inspecting the mine and its complianceha first instance - was it never noticed, the
nature of the ore, as it was being shipped out ajéllan Metals?

Mr Taylor: Not to my knowledge.

The ACTING CHAIRMAN: That being the case and the agglomerates didggibmerate too
well and dried out, the reality is that if that quamy had decided to export this product through
Geraldton, we would now be facing the same sorfgablems in Geraldton that we are facing here
in Esperance; is that a reasonable assumption?
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Mr Taylor: If the material contained a significant amouhtlost at the point of loading, and if the
loading facilities were not properly managed theass, that is likely to have occurred.

Mr McNamara: As | say, that would obviously depend on theaB#on Port Authority and how
they went about the operation.

Dr G.G. JACOBS: Mr Chairman, could we talk about some of thebseabenthic pollution
issues?

The ACTING CHAIRMAN: We are not going to get time because we haweirid up here to
start our afternoon one. We do have a number e$tipns on benthic lead levels. For those who
do not know what benthic lead levels are, they iardhe molluscs on the seabed and the
invertebrate organisms on the seabed that consleaddand that are then subsequently consumed
by other organisms, such as fish and so on. steglaestion relating to the subjects we are doing
is from the member for Wanneroo.

[1.00 pm]

Mrs D.J. GUISE: | note that DEC has a pollution response unét Bhave noticed in your fact
sheets that your testing source for lead is theefasgge town centre, along the rail line, the school
ovals etc. Can you explain what this unit's raen terms of the marine environment of the port?
Do you share any responsibility at all with the Bement for Planning and Infrastructure marine
pollution unit for the port of Esperance; and,af san you outline what that relationship is? df,n
have you entered into any dialogue or corresporalencll with the marine pollution unit that
exists within DPI? If you do share joint respoiigyy who takes control? Sorry; there are a
number of questions there.

Mr Atkins. Our relationship with the Department for Plamniand Infrastructure’s marine
pollution unit is in respect of marine oil spillalg. The pollution response unit of the Department
of Environment and Conservation was establisheedpond to environmental pollution incidents
and was being used in this incident in that wayrndertake environmental scans and testing as you
have described.

Mr M.P. WHITELY: This is a general question with regard to yduilitg to inspect elsewhere.
Clearly, occupational health and safety concersfioted your ability to do your job properly at
Esperance. How general is that? Where else Haépitesent a problem?

Mr Atkins. We license approximately 860 premises aroundsthte. Many of them are major
refineries and large and complex institutions. tAbbse facilities have no-go areas without people
having gone through proper training and equipment] that goes for the employees of the
companies that run those facilities. There are&ictiens in many premises that we regulate where
we cannot go and cannot undertake inspectiongatrirent vessels, storage facilities and the like.

Mr M.P. WHITELY: Does it constitute a problem, though? It obslgwdid in Esperance. Are
there other examples that you are aware of?

Mr Taylor: We are not meeting our target timelines for éwfwn, and we have acknowledged in
our submission that we think that even our targe¢stoo great and that we need to carry out more
inspections.

Mr M.P. WHITELY: However, if you cannot inspect, that is the pein
Mr Taylor: Under current resources we cannot.
Mr M.P. WHITELY: Even if you had more resources, you could notlgeople to have a look.

Mr Atkins: There are certain types of places within faesitthat you cannot go without proper

training and proper equipment. With a lot of thésdustrial processes, you need to have an
intimate knowledge of the industrial process, amdgulatory agency like ours will never be able to
retain sufficient staff with sufficient expertise tinderstand all those processes, so you are gelyin
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on the advice and disclosure of the companiesythatinspect and you are relying on undertaking
sufficient inspection of a premises to determirad this complying with its licence.

The ACTING CHAIRMAN: Tomorrow we are going to inspect the port. Wk e there for
just two hours. During that time we will followlahe procedures required to do a proper port
inspection, including safety procedures and weapiager clothes and entering the shed. Frankly,
if your inspector could not do that in two hours, ad a problem. Do you want to make a closing
statement?

Mr McNamara: | was really going to continue on from the lasswer.

The ACTING CHAIRMAN: | do not think that issue needs further covera® you want to
make any closing statement?

Mr McNamara: | reiterate that we are here to assist the nygthirough the remainder of its

investigations as much as we can and to providéhdurinformation as required. We do
acknowledge that there are some lessons in thisaodesome things that we need to rectify.
However, the issue is not solely one of the depamtia performance by a long way.

The ACTING CHAIRMAN: Thank you, gentlemen. There are questionswkdtave not had an
opportunity to ask. We will put those to you initimg. We will also table them so that they wié b
incorporated irHansard. We ask that you return those to us within tweek#e | make the point
again that we may ask you to come back as we develbher questions through our inquiry.
Thank you for your evidence before the committedayo A transcript of this hearing will be
forwarded to you for correction of minor errors.ledse make these corrections and return the
transcript within 10 days of receipt. If the trarpt is not returned within that period, it wileb
deemed to be correct. Thank you, gentlemen.

Hearing concluded at 1.05 pm
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EDUCATION AND HEALTH STANDING COMMITTEE

QUESTIONS FOR HEARING
MONDAY, 30 APRIL 2007

DEPARTMENT OF ENVIRONMENT AND CONSERVATION

Role

1.

Does DEC ever consult with the Health Departmeset @otential health effects of
developments?

Does DEC believe that this should be a routine gutace?

The Inquiry into the Bellevue Hazardous Wast Fire Inquiry of 2002 recommended that the
Environmental Impact Assessment process irEéronmental Protection Act be expanded to
incorporate a health impact assessment where ajgue®pnd involve the Department of Health
in this assessment (No 8). Does your Departmem ingolve the Department of Health in
appropriate environmental health assessments?y is\there no reference to this in the Act?

The Department of Health letter of 21 September52@0 Ms Catherine MacCullum
recommends dust risk assessment amongst other magaddid anything happen as a result of
this letter? Who else received/saw it in DEC?

The DEC submission (p.13) states that due to stefhges and departmental rearrangements at
the time and a communication failure between regji@amd central groups, this critical advice
(from the Department of Health regarding the typenonitoring required) was not acted upon.
What actually happened? Who knew about the Depattiof Health letter and when?

Does DEC believe it bears any responsibility fa fdad pollution in Esperance?

Is it true that in 2006 there were only five fuine audit officers in the Department who
monitored approximately 490 projects?

Is it true that the Department employs many mofe@fs on the approval processes? Is this
because the Department’s industry regulation prageafunded solely form revenue from fees
etc with no separate allocation from Consolidatetit?

Esperance

9.

Please provide details for the record of all ofdlons of DEC personnel following
the death of birds in the Esperance region inclydihtimings of action taken.

10.After dead birds were received by the Departmeneanly December do you think it is

acceptable that they were left in storage for aRoneeks before being sent for testing as to the
cause of death.

11.Was any advice given by the Port regarding theagésl/lead dust recording and if so,
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on what date?

12.What date did the Chemistry Centre find promineaid! levels in the tissues for the dead birds
sent to Animal Health Laboratory on 21 Decemberc200

13.When were the results of the tissue sampling ottmrol group of dead birds available?
14.Please briefly outline the results of lead testing.
15.What further testing is intended?

16.1s it true that there a Departmental officer waky sacently appointed to the Esperance area?

Other sites
17.Will the Department be testing lead levels in Wdwand Leonora?

18.What about along the railway track - including Ner&an and Kalgoorlie?

L ead poisoning
19.What blood level does the Department regard asptaicke?

20.1s the Department aware of potentially significdmgalth problems, especially to pregnant
mothers and children, of marginally elevated blteati levels?

Pelleted v. agglomer ated

21.In the document provided by your Department datéfl1/04 from Chris Gunby to the
Esperance Port Authority it is stated:
Par 1, pl of 8 that the licence is for “pelletedad carbonate — what is meant by pelleted and
why has that term been used as it is not in thécgion?

22.Are you aware that the application from the Porg @ssociated media publicity about the
proposal, referred to agglomerated lead carbonate?

23.Does the Department view ‘pelleted’ as significardifferent to agglomerated in this context?
Why?

24.1n the letter to Mr M Jeffries of the Departmenttofvironment dated 8 Oct 2004,
Magellan Metals state “an additional processing skt has now been included in the flow-
sheet is the agglomeration of the concentrate i6tom granules. The process is simple and
will significantly reduce the risk of rogue dust issions during handling and ship loading.”
Was that process undertaken?

25.Given the implied risk of dust emissions in thaestzent, was agglomeration made a
condition of the approval given just 6 weeks later?
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26.We have been told that the process was a failutb, the lead carbonate being more like wet
cement. Are you aware of that? Would it be ofcayn?

Approval and variation of the Magellan proj ect

27.Are you aware that the Magellan operation has lkeseribed by the Ivernia CEO, Mr De’ath,
as “unique without model anywhere in the world tawd parallels.”? Should you be?/What
does that mean? Would this impact on the managemEran environmental impact
assessment? Should it?

28.What is the responsibility of DEC in relation tettransport of hazardous materials such as lead
carbonate?

29.Did the Department not have any concerns that #asl Icarbonate was proposed to be
transported in “covered kibbles” and not in sealedtainers?

30.Did the Department require any cleaning of the kablprior to their returning to the loading
facility? If these were not cleaned after beingoged did the Department require them to be
covered for the return trip?

31.The Magellan HHEMP states that these will be repedeprior to being sent back - who
monitors this?

32.Was there any expectation that a different regafategime - such as the Dangerous Good
Regulations - would apply to the lead carbonatthatPort? Do you know if lead carbonate
classified as a ‘dangerous good’ under any legsiat

33.Are you aware that the original recommendationdpproval of the Magellan project by the
EPA was based in part on the assumption that ladabnate was a ‘dangerous good’ for the
purposes of transport (p.20 & Appendix 3). Is ¢éharprocess for following up on whether the
product is classified as a dangerous good and angrbe conditions of approval for the
project if it is not?

34.Do you think Magellan’s proposal to build a refipém two years may have reduced the rigours
with which the proposal to transport lead carbomet@n interim arrangement was assessed by
your agency?

35. Are you aware that the refinery is not proceediggt & now considered by Magellan to not be
feasible?

36.Given that Magellan’s Health, Hygiene and Environtaé Management Program was a
significant factor in the EPA’s approval of theginal proposal and the variation allowing it to
export via Esperance, was it satisfactory tharépert contains more references to the proposal
to transport the lead carbonate by road to Genalthhan it makes specific reference to the
Esperance option?

37.Which agency reviewed that report to determineas watisfactory? It was required to be made
public, but of course the public in Esperance, Wodt have known anything about the process
as they had not been included in the preliminancesses associated with public consultation
which occurred in Geraldton, five years earlier
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38.Why was the decision to approve the change of tageéllan project so that the lead carbonate
was exported through Esperance rather than Gemaldbd subject to a public consultation
process?

Licenceto export lead

39.That document (the Port licence) details dust memegt plans for iron ore, nickel and lead
with no obvious difference between the three. (&ctfthere is more detail about the
management of iron ore than anything else!) WHhatvance was made in the approval to
distinguish between the three given the signifigaotential health effects of lead?

40.In both the DEC approval for export of lead cartierfar Geraldton and the
subsequent change to Esperance, no mention is ofatle potential health effects of lead
exposure. Why is that?

41.1s it correct that three monthly air monitoring uks required to be collected by the Esperance
Port Authority under its license are reported to@Ddnhnually?

42.1s it true that air monitoring was done on the basi readings averaged over a four week
period?

43.1s it true that in the past, monitoring results dexkto be reported on a six monthly basis? If
yes, why was this changed?

44.Why is air monitoring not done on an ongoing bagisat times to coincide with the unloading
of trucks and the loading of ships? For example,have been told only 22 ships had been
loaded with the lead carbonate during the courghiefarrangement since 2005; it seems that
these events were likely to be the most risky imgeof potential pollution?

45.What responsibility did the Port have to monitod @ct on these reports throughout the year?

46.If these record reports do indicate unusually erggaously high lead levels, would DEC expect
the Port to do something other than wait until éimaual report to DEC? Is this a term in the
Port’s licence? Why not?

47.1s DEC aware that the Magellan mine relied on diqdarly fine grind of the ore mined to
‘liberate the lead’?

48.Should this factor have been relevant to the enwental impact assessment and conditions
put in place for the management of the product?

49.Would you comment on the proposition that lead caate is a brittle substance that forms
extremely fine particles which can readily be giased into the air and water and is prone to
particle size degradation when handled?

50.Would you comment on the proposition that wildldé@d stock are unable to differentiate
between lead carbonate and calcium carbonate, velxisks in the natural environment and is a
source of calcium required by nearly all living sjgs?
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51.Would you comment on the proposition that when oared by birds the chemical composition
of the lead carbonate alters and once excretedast dn increased water solubility as it
decomposes to a lead oxide form?

52.Would you comment on the proposition that the laaded dust monitors used at the Esperance
Port are inadequate to monitor the emissions imoenvironment of Esperance because with
strong winds, the fine particulates of lead carlb®mran disperse into higher atmospheric layers
before descending some kilometres away?




