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Hearing commenced at 10.35 am

BUSH, MS LINDA
Senior Assistant State Solicitor,
State Solicitor’'s Office.

LE SOUEF, MS SUE
Senior Assistant State Solicitor,
State Solicitor’s Office.

CHAIR : On behalf of the committee | would like to weatee you to the meeting. You will have
signed a document entitled “Information for Witness Have you read and understood that
document?

The Witnesses Yes.

CHAIR : These proceedings are being recorded by Hangatdanscript of your evidence will be
provided to you. To assist the committee and Hahgdease quote the full title of any document
you refer to during the course of this hearingtfa record, and please be aware of the microphones
and try to talk into them. Ensure that you do emter them with papers or make noise near them.
| remind you that your transcript will become a teafor the public record. If for some reason you
wish to make a confidential statement during tosgy’oceedings, you should request that the
evidence be taken in closed session. If the comengrants your request, any public and media in
attendance will be excluded from the hearing. $de@ote that until such time as the transcript of
your public evidence is finalised, it should not tnade public, and | advise you that premature
publication or disclosure of public evidence mapstdute a contempt of Parliament and may mean
that the material published or disclosed is nojexitio parliamentary privilege. Under the normal
procedure for hearings such as this, | would iny@a to make opening comments. The committee
has discussed this. We have already provided yithuamist of questions, and you have seen this
morning the revised list of questions, which hasrbsubstantially expanded. As the committee is
seeking from you evidence on specific issues, timangittee proposes to simply go straight into
those questions. If at the conclusion of your emi there is anything you wish to add that has not
been addressed, | will invite you to do so. | m®g for the purposes of the transcript, to read th
guestions we ask you into the transcript. You hawmpy of the questions in front of you. The
committee will then seek your response to thosestipres.

Ms Bush: Could | make a comment first?
CHAIR : Yes.

Ms Bush: We have been through the questions we were ¢edviate yesterday afternoon, and
ultimately our preference would be to provide yathva detailed written response to the questions.

CHAIR: The committee is happy to receive any furthgpsementary information you wish to
provide.

Ms Bush: We have also already prepared three documestsuise it is very important to see this
bill against the background of the law of conseWte have prepared an opening statement relating
to consent generally, which we would like to hapd We have also prepared a document relating
to the liability of health professionals as it péms to the protection afforded them under the bill
and a final one-page document which relates t@tveers the bill gives to the State Administrative
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Tribunal. 1t is just for ease of reference. Ifjust that the bill cannot be seen out of context,
particular. If we are able to hand those up -

CHAIR : Yes, the committee is happy to receive them.

Ms Bush: From our point of view it would be very usefalr fSue to read the opening statement,
just to give you the background -

CHAIR : On consent?

Ms Bush - on the consent issues, because consent iggeisndamental to every single provision
in the bill. The other two documents, in particulze one about the liability of health professisna
will, in great part, answer some of the questitrad have been put about clause 110ZK.

CHAIR : All right. The committee will hear your openisgatement on the question of consent,
and then we will perhaps go into the questions.

Ms Bush: Thank you.

Ms Le Souef The Acts Amendment (Consent to Medical Treatndili 2006 amends the
Guardianship and Administration Act 1990 to providea comprehensive statutory scheme for the
giving or refusal of consent to treatment in cirstamces where a person is not competent; that is,
he or she is unable to make reasonable judgemantsspect of medical, surgical or dental
treatment, or other health care at the time thah gteatment is required. The scheme must be
considered in the context of the civil and crimifealv as it relates to consent to treatment. A
fundamental concept, reflecting ordinary princippésreedom of choice, respect for the individual
and the right to self-determination, is that alcagtion in trespass and a criminal prosecution for
assault may be brought against a health profedsibni@meatment is given without consent,
irrespective of whether a patient is competentngeat is required for not only end-of-life decision
making, but also all health care. For exampleseahis required for the administration of daily
medication and for physiotherapy and optometryisesvto a resident of a nursing home.

[10.40 am]

Where a person is not competent the current legsitipn is as follows: at common law a legally
competent adult may indicate in an advance health directive, either in writing or orally, the
type of health care he or she wants or does not wathe event of subsequent incapacity. A
directive of this kind is sometimes referred tad$iving will”. It is most often used to refusdd-
sustaining treatment in the event of terminal Bweor a state of persistent or permanent
unconsciousness. A health professional must comiphysuch a direction.

The Guardianship and Administration Act 1990 maexssision for substitute decision-making on
behalf of persons who are not competent. Parttbeo&ct provides for the appointment by the State
Administrative Tribunal of a guardian with authgriib consent to treatment or health care for a
represented person. Further, section 119 of thep@wvides a mechanism whereby a medical
practitioner or a dentist may lawfully provide the@nt to an incompetent patient if consent is given
by the person first in order of priority in a lisf specified persons. A health professional may
provide treatment in circumstances of emergencyowit consent. However, this state has no
legislation whereby a person may plan ahead foohiser health care in the event that he or she
loses capacity to make decisions about health care.

The bill reforms the law by introducing mechanism®nable an adult, while competent, to set out
in writing in an advance health directive the tneamt which he or she will consent to or refuse
consent to if, in the future, he or she is unablmake reasonable judgements about that treatment —
(although there is no legal entitlement for a per$o demand treatment); and to appoint an
enduring guardian to make treatment decisions ¢imer personal and lifestyle decisions) on his or
her behalf if, in the future, he or she is unablenbke reasonable judgements about those matters.



Legislation Wednesday, 19 September 2007 Page 3

The bill also provides a mechanism whereby a persgponsible may make treatment decisions on
behalf of a patient. This mechanism is similarthiat in section 119 of the Guardianship and
Administration Act 1990 but the authority of thergen responsible is now consistent with the
provisions relating to advance health directived anduring guardians.

The bill expressly preserves the common law redatina person’s entitlement to make treatment
decisions in respect of the person’s future treatmé&his will enable an informal direction to be
given either in writing or orally; for example, aircumstances where it may not be practicable for a
person to comply with the statutory requirements.

CHAIR : Thank you for that. | take you now to the figstestion relating to clause 5(2), and the
proposed definition of “life sustaining measuré&or the committee, can you please clarify whether
the term “life sustaining measure” will include ntibn and hydration and therefore whether people
will be able to direct, as part of their treatmdatision, that they or the person for whom they are
deciding not receive nutrition and hydration.

Ms Le Souef The term “life sustaining measure” includes fenill nutrition and hydration.
Consistent with the principles of personal autondhmt underpin the common law, the bill will
enable a person, through an advance health dieeatnd an enduring guardian, a guardian or a
person responsible, to refuse artificial nutritaord artificial hydration in the same way as anyeoth
medical treatment can be refused. This approachrisistent with judicial determinations that the
non-natural provision of food and water to patient® are in a persistent vegetative state or who
are permanently unconscious constitutes a medioakgure. It is also consistent with the views of
experienced palliative care specialists from a remmdd hospitals in Western Australia. While a
person may refuse the natural provision of food water, a substitute decision maker will not be
able to refuse the natural provision of food andewan a person’s behalf as it does not constitute
treatment.

Hon HELEN MORTON : | missed that last little bit. Can you say tleat part again?

Ms Le Souef While a person may refuse the natural provissdriood and water, a substitute

decision maker will not be able to refuse the ratprovision of food and water on a person’s
behalf as it does not constitute treatment. Anuend guardian could not refuse food and water
being provided to a patient on that patient’s biehal

Ms Bush: Nor could a person in an advance health direatefuse the natural provision of food
and water but, at the same time, you cannot fofperson to eat or drink.

Hon HELEN MORTON : Okay. Can | just give an example so that yaudarify this for me? |
am talking about a very specific example, whiclismother. She made a decision to go down the
track that she went down. The only way | undemtibat she could actually terminate her life was
to refuse food and water. At the time she therabmecunconscious | can recall my father saying
something like, “Do you think they give her somathito drink when we are not here?” | said no,
that could not possibly be; that was not what shaeted. You are saying that they, in fact, could
have. The nursing staff could have?

Ms Bush: If she were unconscious, she would not be able -
Hon HELEN MORTON : To take it naturally.

Ms Bush - to take it naturally. If there had been aisien made that she was not to receive
artificial nutrition and hydration, that would hate be followed because artificial nutrition and
hydration are considered to be treatment whereasdkural provision of food and water depends
on whether they can eat or drink by themselveschodse to do so.

Hon HELEN MORTON : If a person is able to refuse it, then they idose it?
Ms Le Souef Yes.
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Ms Bush: A person in a nursing home with Alzheimer’s, éorample, would probably not be able
to make decisions about treatment but they woutdaed drink naturally - one would expect -
unless they chose not to do so at the time.

[10.50 am]

Hon HELEN MORTON : Even if that person had previously stated in dvaace health directive

that if they were to get severe Alzheimer’'s diseabey would not want to continue to be
maintained by those mechanisms, there is no mesmaby which that person could not be
provided with food and water?

Ms Bush: No, there is not. The bill provides that a parsvho has made an advance health
directive may refuse treatment. The definition“oBatment” is such that it extends only to
artificial nutrition and hydration, not the natupabvision of food and water.

CHAIR : Is any obligation placed on a health profesdiomaffer food and water to a person who
is conscious?

Ms Bush | would have thought that would constitute aessity of life under the Criminal Code.

CHAIR : | take you now to question 3, which deals wittuse 11, proposed sections 110F, L, S,
X, ZD, ZG, ZIl, ZIA, ZJ and ZK, and clause 12, prepd new section 119 of the Guardianship and
Administration Act. That question is as follows -

The term ‘reasonable judgment’ is used (in relatmithe patient, appointer of an enduring
guardian and maker of an advance health directithedughout the Bill's proposed
amendments to the GA Act.

(@) What will that mean?

(b) Will it include somebody who is drunk or druglger suffering from temporary
severe pain?

(© Who will determine whether a person is unablenake a reasonable judgment about
a proposed treatment? Why doesn’t the proposdsgurescribe who this person
must be?

Ms Bush: The first base is section 4 of the Guardianshigp Administration Act 1990, which sets
out certain principles. One of the principles ubsection 2(b)(ii) is that every person shall be
presumed to be capable of “making reasonable judtgni@ respect of matters relating to his
person”. Secondly, we need to look at the phrasasbnable judgement” and how it is included in
the bill. It actually relates to a person who m&hble to make reasonable judgements in respect of
matters relating to his person. We need to séeatha complete phrase. The issue in any panticula
case is whether a person for whom treatment iseogpiaited possesses sufficient intellectual
capacity to understand the nature and consequefdbat treatment. Circumstances will arise in
which a person will be able to make reasonableguodnts at law about one form of treatment but
not about another. It really depends upon theupistances. You need to look at the facts, and at
what treatment is required - is it major surgenryisat “I have a headache; | would like a Panadol”
The person may not be able to understand the coesegs of receiving major surgery, but the
person may understand that he has a headache atgltw@ure it. You really need to look at each
circumstance as to whether the person can giveeotnsrhat is the first thing. It is very factual,
depending upon the circumstances. It is possié someone who is drugged or drunk or
suffering from temporary severe pain may be undblanake a reasonable judgement about
proposed treatment at that time. If the personamaadvance health directive, you need to look at
the terms of that directive, because the person sagy “Even if | am drunk or drugged, | do not
want X treatment.” We then need to step back amit look at the nature of the condition for
which the person needs treatment. It may not ly¢thang associated with alcohol. It may be that
the person has had a heart attack and needs todRiRe The person’s advance health directive
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may say, “If | have a heart attack” - | am puttihds in very simple terms; it probably needs to be
more complex - “I do not want to have cardiopulmgn@suscitation.” In that case, it would not
matter whether the person was drunk or drugge@asrin severe pain; you could obey the advance
health directive.

CHAIR : But the person may well be drunk as well.

Ms Bush Yes, and it may be that the advance health tiecould apply in the circumstances. It
may be the case that the treatment is not urgedttteat, subject to the terms of the directive, the
health professional can just wait until the drugavgeoff or the alcohol wears off, because at that
time the person may well be competent to make ssidec Until such time, |1 do not think a health
professional could make any assessment as to th@etency or not of the patient. Does that
answer your question?

CHAIR : Have you addressed paragraph (c) of that questio

Ms Bush It will be a matter for the health professiomalmake an assessment at the time, by
reference to the patient’'s condition, and by refeeeto any advance health directive, or the
conditions imposed by any substitute decision maker

Hon HELEN MORTON : | have some follow up questions on this. Inmgrof the health
professional, there is a whole raft of people wbold make that decision.

Ms Bush It would be the relevant health professiondhattime - the health professional who was
to take the treatment action. It could not bemtideif it was a heart problem.

Hon HELEN MORTON : But it could be the nurse, if the nurse was géhat the time, or the
doctor, if the doctor was in and out at variousesnduring the day. It could be the doctor, but the
rest of the time it could be the nurse. It is s@ying that anyone has a superior role to anyae el
in terms of making that decision.

Ms Bush: 1 think in the hospital context you would reabg looking at a team effort, so that the
treating doctor would be -

Ms Le Souef It depends on which health professional is piioyg the treatment, too.
Hon HELEN MORTON : The nurses take responsibility for a lot of ginecedural work.

Ms Le Souef You would expect a nurse to make that assessiihbator she was providing the
treatment.

Hon HELEN MORTON : We have talked about a person who is drunk oggied. | assume that
sometimes a person may be on medication - not éxugg in the sense of a person who has taken
illegal drugs and has come into an emergency depatt or whatever, but on medication - and that
medication may make that person less competentatera decision. Is there anything in the bill
that would prevent a decision being made while peason was in a temporary state of incapacity?

Ms Bush: | think that would depend upon the urgency withich the treatment was required.
There is no provision in the bill about that. Omeuld expect a health professional to make an
assessment at the time of the patient’s conditrah about whether there was time to wait for the
patient to be able to make a reasonable judgeroehirhself or herself.

Ms Le Souef Again, it is subject to the terms of the advahealth directive and what has been
specified in it.
[11.00 am]

Hon HELEN MORTON : That is assuming that there is not an advanatteare directive. This
bill enables, in the absence of such, for a hgatfessional to make these decisions and takeractio
because someone is incompetent by virtue of medic#tat they have been given.
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Ms Bush Proposed section 110ZK applies protection teealth professional only if the health
professional takes treatment action -

reasonably believing that the patient is unablentkke reasonable judgments in respect of
the treatment action;

The health professional would therefore have toerak assessment as to whether the patient was
unable to make reasonable judgements in the cootétie urgency of the treatment.

Hon HELEN MORTON : This proposed section does not apply to urg@mayisions.

Ms Bush No. If there is an urgent situation, under msgd section 110ZI the health professional
may provide treatment without reference to an adedrealth directive or to a substitute decision
maker if it is not practicable to consult.

Hon HELEN MORTON : | am saying that we should forget about the nicgeside of it because |
understand that. Proposed section 110ZK refeasydreatment by anybody at any time.

Ms Bush Yes.

Hon HELEN MORTON : The person could be temporarily incompetent byue of some
medication that has been administered to the gati€ine proposed section then goes on to provide
a raft of protections for a health practitionetake that treatment action.

Ms Bush: Yes.

Hon HELEN MORTON : There is nothing in the bill that says that unith®se circumstances, or
if a patient is temporarily incapacitated due todioation, that one should wait until a further
treatment action is made.

Ms Bush If there were something in the bill to that effeit would still leave the question of
interpretation. What is meant by “temporary”?

Ms Le Souef In that situation we would expect a health psefenal to make an assessment at that
time about whether the incapacity would be tempoaad the health professional would ask either
an enduring guardian whether they wanted to ma#tecégsion on behalf of the patient or whether

they wanted to wait.

CHAIR: | take you now to clause 11, which is proposedtisn 9A of the Guardianship and
Administration Act. Why does the bill simply notake provision for the registration of enduring
powers of guardianship?

Ms Bush: That was a policy decision, and we are not herdebate policy. The decision was
made on the basis that there should be a sim@eible scheme and that a person making an
enduring power of guardianship should not be r&sii in any way so that there would be a good
take-up rate. It was a policy decision.

Hon PETER COLLIER : Does that reflect other jurisdictions?

Ms Bush: | cannot answer that at the moment becaused hat looked at the other jurisdictions
in relation to registration for some time. Alsbetenduring power of guardianship is to be looked
at in the context of the Guardianship and Admiatstn Act. In that act, there is only the abilioy
appoint a guardian for personal and lifestyle messu However, from a financial point of view,
SAT can appoint an administrator. On the othedhé#mere is a less restrictive alternative whereby
a person can appoint an attorney under an endpongr of attorney. There is no registration for
enduring power of attorney in the Guardianship Addninistration Act. Similarly, for enduring
guardians, who are the counterparts from the paftsomd lifestyle point of view, to be consistent,
there is no provision for registration.

Hon HELEN MORTON : Itis a formal process, is it not?
Ms Bush: Yes.
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Hon HELEN MORTON : It is a formal process through SAT to either @pp someone as an
administrator or a guardian.

Ms Bush Yes, but not for the appointment of an attornegler an enduring power of attorney.
The enduring power of attorney corresponds to titieng power of guardianship.

Hon HELEN MORTON : Is there a form that someone must fill out?

Ms Bush: For an enduring power of attorney? Yes, thare it is in the schedule to the
Guardianship and Administration Act. It is a fofmaquirement but it is not in similar terms. The
drafting of the formalities relating to enduringvpers of attorney is different from the bill.

Hon HELEN MORTON : SAT writes a letter or something - | think | leaseen one - that says an
appointment has been made for someone to be aignandadministrator of a person.

Ms Bush: There is an order of appointment. SAT makesehappointments when it determines
that a person is unable to make reasonable judgsnegher about personal and lifestyle affairs
generally or specifically, because they can makel glenary guardianship order or a limited one,
and they make an order also from an administrapoimt of view about administration and

financial affairs.

Hon HELEN MORTON : Apart from that letter that gets to a persorhatdid you call it?
Ms Bush It is a formal order.
Hon HELEN MORTON : Is that order recorded anywhere? Is it recortedn order?

Ms Bush 1t is just like any order. It is accessibletlag State Administrative Tribunal. It is not a
registration system, but the orders will be acddssilt is an order of the tribunal.

Hon HELEN MORTON : Will this be the same? Will it be accessible?

Ms Bush: An administration order is a different animadrfr an enduring power of attorney. An
enduring power of attorney is a document by whigbeeson appoints an attorney, in writing, to
have financial management over that person’s affdlir is not the same as an administration order
and it is not required to be registered. It is enmformal. It is an expression of a person’s wish
whereas an order for administration or for guarsigm made by SAT only occurs when the tribunal
determines that a person is incapable of makingrétevant decision. The enduring power of
attorney is an appointment made by a person whaheafull legal capacity about whom he wants
to look after his affairs and he or she can deatdée time whether that enduring power of attorney
Is to come into operation immediately, even thotlghperson is competent - it could be somebody
who is physically disabled and cannot get to thekb#or example - or they can elect for that power
to come into operation only upon incompetency.thHt is the case, the tribunal has to make a
finding of incompetency with enduring powers ofoatiey. An enduring power of guardianship is
an instrument by which a person, while he haslégjal capacity, can appoint an enduring guardian.
However, it is not something with which the tribibacomes involved unless when the instrument
becomes operative on incapacity, there is eithgrablem or a perceived problem with the
appointment.

Hon HELEN MORTON : Can | confirm that the only difference betwela two is that for the
enduring power of attorney, the incompetence ordiin once SAT has determined that a person
is incompetent, whereas for the enduring powernuairdianship, there is no requirement for SAT to
determine that a person is incompetent?

Ms Bush: No. | think the reason for the distinction the enduring power of attorney is because
that instrument can become operative immediatatwyithstanding a person’s incapacity. | cannot
take the reasoning any further than that. The neensgcorrect that there is no requirement for
SAT to determine that a person is incompetent.

[11.10 am]
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Hon HELEN MORTON : Can that determination be made by any healtfepstmnal under the
circumstances that we have previously discussed?

Ms Bush: There would be an assessment made.

CHAIR: All right. We are still on clause 11, propospdrt 9A of the Guardianship and

Administration Act 1990. | have another questieanask before we go to question 5. The
committee discussed it this morning, and the qaesis: does the appointee under an enduring
power of guardianship have the right to be informméthe actual medical state of the maker of the
advance health care directive, including informmatithat would otherwise be considered
confidential.

Ms Bush: | am sorry, where is that question?

Hon HELEN MORTON : They are looking for the question. It is notaur list; it is an additional
guestion.

Ms Bush Sorry, is it a new question?
CHAIR : | am asking you this straight off the bat.
Ms Bush: | am sorry. Could you repeat that question §#€a

CHAIR : Yes, and then | will go through question at quoes5. Perhaps | can ask this independent
of the list. My separate question is: does theoappe under an enduring power of guardianship
have the right to be informed of the actual medmialte of the maker of the advance health
directive; including information that would otheseibe considered confidential?

Ms Bush You are tying-up two things here. An advancaltfedirective and an enduring power
of guardianship are different.

Ms Le Souef They are two separate instruments and | thirdd $ou are talking about an
appointee of an enduring power of guardianship.u Wentioned advance health directives in the
same question.

Ms Bush: Are you saying that a person may appoint an engwuardian and at the same time
have an advance health directive. They are tvallyadifferent mechanisms.

CHAIR : They are different mechanisms, but can theynlwperation at the same time?
Ms Bush: Yes, although there is a clause that gives yitw the advance health directive -

CHAIR : Is it correct to say that a guardian could bpoamed and an advance health directive
could be in place at the same time?

Ms Bush: A person can appoint an enduring guardian anmd atlao have an advance health
directive. To the extent that those powers arensistent, priority is given to the advance health
directive under proposed section 110ZJ.

CHAIR : If an advance health directive requires thaerain treatment be withdrawn at a certain
point and there is a guardian, is it correct toegtphat the guardian would then be involved in the
decision to withdraw the treatment?

Ms Bush: No, that is not correct. The decision documénitethe advance health directive takes
priority.

CHAIR : Yes, and the guardian would have no -
Ms Bush: Because that is the personal wish of the person.

CHAIR : If there is an advance health directive in pland an enduring guardian, what role does
the guardian play in a situation where a healtbdiive is invoked?
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Ms Bush: The enduring guardian may be given plenary pewetll powers relating to all health
care. The advance health directive may have &nazd decision that is extremely limited in scope

CHAIR : Okay.
Ms Bush - so the extent of the authority may not overlap

CHAIR : 1 think | understand where the confusion haseari Putting aside the advance health
directive, which may be more narrowly defined tlla@ circumstances that a patient is actually in,
is an enduring guardian, if required to make attneat decision, entitled to what would otherwise
be considered confidential patient information?

Ms Bush Yes, because they stand in the shoes of thempelisis as if they were the patient.
CHAIR : | think that was the crux of the question.
Ms Bush: Sorry, | did not understand the question.

CHAIR: | think it was a misleading question becausesaie the “maker of the advance health
care directive” and the maker is also the appoinitéine enduring guardian.

Ms Bush Just by way of correction, it is “appointor”tine bill.

CHAIR: Yes. | will go to the question in front of yolHow will the appointor of the enduring
guardian be able to revoke the appointment withawntng to apply to SAT for a revocation?

Ms Bush: The State Administrative Tribunal has no autiyoto revoke an enduring power of
guardianship while the appointor has full legal a@fy. SAT steps in where the person is
incompetent and unable to revoke the directivehfor or herself. Revocation by an appointor can
be carried out during a period of capacity underdbmmon law, most simple of which would be to
tear up the document, or strike it through.

CHAIR : Or make another one?
Ms Bush: Possibly. | think it is proposed section 110T -

CHAIR : If you are the patient and you are not actuiallgossession of the document, how do you
revoke it?

Ms Bush: They could just tell somebody that they had geahtheir mind. They could say that
they have changed their mind, they could ask teehavorn up - whatever they wanted to have
done, to show their intent that the power doeseRrdt anymore.

Hon HELEN MORTON : So verbal instruction for that is equally as @®o
Ms Bush Yes. Naturally, it would have to be communicbéad -
Hon HELEN MORTON : - and witnessed?

Ms Bush: - it would particularly need to be communicatedhe enduring guardian who will no
doubt have a copy of the power. It does not havebd witnessed. There are no formal
requirements for revocation in the bill.

Hon HELEN MORTON : Thank you.

CHAIR : | take you to clause 11, proposed section 1108e Guardianship and Administration
act. My question is: Proposed section 110B of dbe requires the appointor of an enduring
guardian to have full legal capacity when making #ppointment. How will this be ensured and
who will check that the appointor was at full capawhen making the instrument, especially in an
urgent situation?

Ms Le Souef There is no provision in the bill to ensure ttie appointor of an enduring guardian
has full legal capacity when making the appointmelitsuch a test of capacity was imposed, it
would require a medical assessment of the appoatttre time the appointment was made. This
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requirement would restrict the scheme. It woukliein a less accessible and flexible scheme; and
it would compromise the principles of freedom obide and the right to self-determination. It
would also be inconsistent with the requirementsniiaking an enduring power of attorney under
the Guardianship and Administration Act, and alsththe requirements for making a will in this
state. There is no requirement for a test of agpatthe time a will is made.

Part 9 proceeds on the basis that an appointotheasapacity to make the appointment. The part
has been drafted on that basis. However, shohkhlh professional have any concerns about the
capacity of the appointor at the time of the apfment, an application could be made to the State
Administrative Tribunal pursuant to proposed setfidOK. If urgent treatment is required in these

circumstances, then the treatment can be givenyiregent, as we have said previously.

Hon GIZ WATSON : Is that because it would come under the othetise?
Ms Bush: It would come under proposed section 110ZI.

CHAIR: So it is possible under this bill for someoneowho longer has “adequate mental
capacity” to appoint an enduring guardian.

Hon HELEN MORTON : Without it being known.

Ms Bush: It is possible, just as it is possible for thatson to make a will.

CHAIR : Yes.

Hon GIZ WATSON : However, it can be appealed. Another persotddailke an appeal to SAT?
CHAIR : Yes.

Ms Bush Yes.

Ms Le Souef Yes, if there were any concerns about the pé&smapacity at the time they made
the appointment.

CHAIR : You used the term “health professional”. Ieestricted to a health professional?
[11.20 am]

Ms Bush If we are talking about medical treatment, yd#swve are talking about any other lifestyle
decision -

CHAIR : What if a brother questioned the enduring posfex guardianship of a sister?
Ms Bush: They would have to bring an application to SAT.

CHAIR : Would they be able to do that in relation togmsed section 110K? 1 think you indicated
in your answer that if a health professional becaoreerned about the validity of the guardianship

Ms Bush: That is in the context of medical treatment, indhe context of the -
CHAIR : Yes, validity per se.

Ms Bush: But yes; a brother could do that too, yes. Axdgowith a proper interest could, | am
sorry.

CHAIR : No, I just thought you were saying it was resétl to that.

Ms Bush: No, it is not restricted to the health professip it is anybody with a proper interest, so
it could be a sibling.

Ms Le Souef We can refer you to proposed section 110J indbiatext, which says -

A person who, in the opinion of the State Admirastre Tribunal, has a proper interest . . .
may apply to the Tribunal . . .
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CHAIR : All right. In clause 11, proposed section 11dfEhe Guardianship and Administration
Act, this proposed section provides that an endupiower of guardianship is not valid unless it is
prepared in the correct way. The question is: alwthis be ensured and who will check that the
instrument meets the formal requirements, espgadrakn urgent situation?

Ms Bush: Again, there is no provision for an enduring powf guardianship to be checked at the
time it is made, but it should be apparent from finen as to whether it has been completed
correctly; so, all of the spaces have been filledvith the relevant signature of the appointor and
the witnesses and also the signatures of acceptdribe enduring guardian or guardians and the
substitute guardian or guardians. The bill agaoteeds on the basis that the document is valid if
on its face it meets those formal requirements.

Hon HELEN MORTON : But you are saying it can be revoked verballyy ylo not actually have
to do anything to the form so much as to revoke it.

Ms Bush Yes.

Hon HELEN MORTON : Can a new form or a new enduring power of guarship be put in
place verbally?

Ms Bush: No. The bill requires the formal -
Hon HELEN MORTON : The only way is if they actually go through tli@atmal process.

Ms Bush: That is correct, yes. Like an enduring poweratibrney, there have to be written
formalities.

CHAIR: Still on clause 11 of the bill, proposed sectidhOG of the Guardianship and
Administration Act; that proposed section provideat an enduring power of guardianship may
limit the functions of the enduring guardian, thewemstances in which the enduring guardian may
act or include directions about how the enduringrdian is to perform any functions. Who will
check the original instrument to ensure that th#ueing guardian is acting within the power he or
she has been given?

Ms Bush If a person is concerned at the manner in wttiehenduring guardian is acting, then that
person will have to bring an application to thet&tadministrative Tribunal.

CHAIR : | assume from that answer that notwithstandirggdifficulties that are involved in that,
that would apply equally in an emergency situation.

Ms Bush: Proposed section 110ZI would apply if it is poacticable for the health professional to

Hon HELEN MORTON : Check?
Ms Bush: - to check whether there is an enduring guardian.

CHAIR : But assume that there is an enduring guardengtiestion with respect to acting within
the power they have been given | think you answbefdre.

Ms Bush: Yes, | think you just have -

CHAIR : Because you said if it is in conflict with thdvance health directives or something like
that.

Ms Bush: Yes. | think one of the principles is that agm who appoints an enduring guardian
trusts that person. It may transpire that thagttrsl misplaced, just as with an enduring power of
attorney the appointment of the attorney could mplaced and there may be abuse. | think the bill
proceeds on the basis that a person will be apgpgisbmebody who he or she thinks will act in his
or her best interests from a position of trust.

CHAIR: Question 9, on proposed sections 1100 and 1l@fAthe Guardianship and
Administration Act states that the committee untigrds that proposed sections 1100 and 110ZA
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will allow for instruments made in other jurisdmtis to be recognised in Western Australia as
enduring powers of guardianship and statutory aclvduealth directives, respectively, provided that
those instruments correspond sufficiently with fieem and effect of the Western Australian
documents. Will the Western Australian instrumérgsecognised in other jurisdictions; and what
will happen when a person travels to another jisigdh? Will that jurisdiction’s laws with respect
to health directives and substituted decision-n@kipply to that person?

Ms Le Souef | think the answer to that, the first part anywes that it depends on the law that
applies in the other jurisdictions and we cannawaar that off the top of our heads today without
going back to the specific legislation.

Ms Bush: Yes. | cannot remember whether there is anjprecity in the legislation in other
jurisdictions.

Ms Le Souef There may be in some of them, but we are just -

CHAIR : Could I ask you to take question 9 then on moéind provide answers to the committee
on that?

Ms Le Souef Yes, certainly.

CHAIR : Thank you.

Ms Bush It must be said, of course, that this state oanompel another state to recognise -
CHAIR : Yes, within sort of the bounds of our Constitatwe are asking.

Ms Bush Yes.

CHAIR: So | will go to the tenth question on clause pigposed sections 110Q of the
Guardianship and Administration Act. Proposedieact10Q of the GA Act will require statutory
advance health directives to comply with formabtstory requirements. How will compliance
with the statutory requirements be ensured?

Ms Bush | think the response is the same as for the mmglfiorms of guardianship. There is no
provision in the bill for the checking of compliaevith the statutory requirements. Again, it
should be apparent from the form as to whetheast lieen completed correctly and there has been
compliance with the requirements. | would addcadirse, also that it is intended that explanatory
notes will accompany the forms, both for the adeahealth directive and the enduring power of
guardianship to assist a person in completingdha torrectly.

Hon HELEN MORTON : Can | just for my own benefit get you to confitimat any advance
health directive in whatever format is equally lega

Ms Bush: No. For a statutory advance health directivead to be in the form of or substantially in
the form of the form which is to be prescribedha tegulations, which have not yet been drafted.

Hon HELEN MORTON : Okay, but if a person has not actually gonehtottouble of filling out
one of those and doing the work that is necessargiot it, but still writes on the back of an
envelope, “This is what | want to have happen urkese circumstances” and signs it or withnesses
it or whatever, that has an equal legal statugnms of ensuring that that is followed through, and
that if anybody does not comply with it, then tlag in breach.

Ms Bush Yes, it does, as a common law advance healdttire, yes.

CHAIR : And that is not affected by this.

Ms Bush: No. There is a provision in the bill; proposssttion 110ZB preserves the common law.
[11.30 am]

CHAIR: Sitill on that proposed section, we understarad the government intends to develop a
pro forma document that could form the basis ofadusory advance health care directive. Is the
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pro forma document likely to be prescribed in regjohs and are you able to tell the committee
your views on the pro forma document being prescdrilm the Guardianship and Administration
Act?

Ms Le Souef Proposed section 110Q(1)(a) provides that aarmch health directive must be in the
form or substantially in the form prescribed by tegulations. If this bill passes, parliamentary
counsel, on instruction from the State SolicitdDffice, will draft the form. In consideration in
detail in the Legislative Assembly on 12 Septen@06, the Attorney General also agreed to an
education package and said -

| have a very open mind ... | want to make she¢ we get all the input from everyone
who has an interest to make sure that it is madeeasy for people to be able to go through
and tick a box, if need be, so that we can reatip@ver people to make their own decisions
in a very simple form.

Ms Bush: | would also add that the instructions from office will be based on instructions from
the Attorney General.

CHAIR : In terms of?

Ms Bush: We cannot make policy. We will implement poliagd we will provide instructions to
parliamentary counsel.

CHAIR : Are you in any position to advise the committeethe second element of that question,
that is, actually prescribing it in the act? Daysee any great consequences of that?

Ms Bush Prescribing it in the -
CHAIR : The act itself rather than the regulations.

Ms Bush Yes, in my experience with enduring powers dbraiey, there have been a lot of
problems because the form is in the act and iiseasily amenable to amendment. There are
actually quite serious problems with the form, whiwill probably be amended in due course.
There is a review of the act going on at the momdréam on the committee reviewing it. It is
much better to have a form in regulations, becaufigere is a problem, then it is far easier to
amend without going through the complete legiséapvocess.

CHAIR : We move now to clause 11 of the bill and to syl section 110R of the Guardianship
and Administration Act. In order for a treatmerdgcision in a statutory advance health care
directive to be valid, proposed section 110R of @ardianship and Administration Act will
require the maker of the directive to have madedéeision voluntarily and understanding the
nature and consequences of the decision. Howtkgl be ensured? What are your views on
requiring the maker of the directive to consultealth or legal professional before making the
directive? Would you support a requirement for edical doctor to either countersign a directive
or certify that the maker was of the required ustierding when making the directive?

Ms Le Souef There is no provision in the bill that ensurestta treatment decision in an advance

health directive is made voluntarily and that theker understood the nature of the decision and the
consequences of making it. Again, should a heaitfessional have any concerns, an application
could be make to the State Administrative Tribumadler proposed section 110W. Consultation

with and certification by a health professionaladlegal professional is a policy issue. We should

note, however, that any such requirements wouldltresa less accessible and flexible scheme and
would compromise principles of self-determination dreedom of choice.

CHAIR : Clause 11, proposed section 110RA of the Guastii@ and Administration Act, allows
for, but does not require, statutory advance heditbctives to be registered. What was the
rationale for this? Who would be expected to naamthe register? What are your views on the
suggestion that statutory advance health directimest be registered in order to be valid and
binding, and in that way, people inquiring into #estence or validity of directives can quickly
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and simply check the register? Is the registemézhded to be available to only a limited group of
people, for instance, the makers of the directittes,enduring guardians, guardians or the persons
responsible?

Ms Bush The register is only for advance health direxdiv There is no intention for a register for
enduring guardianship. | do not think there cdagda register for persons responsible, because they
are in a list of priority of persons. There coulok be one person registered. It also depends on
whether one of those persons is available andngilto make a decision. | do not think it would
work for a person responsible. In any event, tbkcy is that there should be a register just for
advance health directives. It has been made ggititre intention again being that there has ta be
flexible system. There may be people who are e, aor whatever reason, to register their
directive, or do not want to register their direetibecause it may contain sensitive material.yThe
may be elderly. They may not able to get the tpuforms. They may not be able to go onto the
Internet. It could deprive a range of people frbeing able to have a statutory advance health
directive. As you are probably aware, this proplosection is subject to a proposal for amendment
in the Legislative Council. It was drafted on te in the Legislative Assembly because it was not
a provision that was in the bill that was initiafyt before the Assembly. | have Supplementary
Notice Paper 149, which is dated 16 August 2007 jtbdoes contain an amendment of proposed
section 110RA and also introduces proposed sedi®ZAA, which provides that details of
establishing and maintaining the register will besgribed by way of regulation.

CHAIR : That is the change?

Ms Bush Yes. Initially, there was no clause at all neag registration. As a result of debate in
the lower house, proposed section 110RA was intediuwithout reference to parliamentary
counsel.

CHAIR : These legislators!

Ms Bush Yes, | must take responsibility for that, | arfragd. Once it was referred to
parliamentary counsel, the proposed section watedraroperly. After due consideration, it was
considered necessary to make a provision dealitiy giwing a regulation-making power to deal
with the detail of the register. That is by waybaickground.

CHAIR : That is the only change, so proposed sectiomRAl@ould otherwise be as it appears in
the bill?

Ms Bush: Proposed section 110RA will be deleted and piase it would just read -
An advance health directive may be registerederrdgister referred to in section 110ZAA.

It is still a voluntary registration, not a compang registration, yes. The intention is still tadyut
it is worded better.

Hon HELEN MORTON : Who will have access to the register? Willrehlth professionals have
access to the register?

Ms Bush That has not been determined as yet; that wilpkescribed by the regulations, but |
anticipate that it would have to be a health pmitasgal who was providing treatment who would
need to have access to the register.

Hon HELEN MORTON : You said that some people might not want to stegi because of
sensitive material.

Ms Bush: That is correct.

Hon HELEN MORTON : However, those who do register will do it on thasis that they are
prepared to register and allow it to be more known.

[11.40 am]
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Ms Bush: Yes, possibly; buihe policy has not yet been

Hon HELEN MORTON : But | am thinking that family members or othenportant and
responsible people around that person might beetoed. What would be the problem with them
having access to the register as well?

Hon GIZ WATSON : The person might not want them to know.

Ms Bush: With respect, | think it is a policy decisiomdathat policy has not yet been thought
through.

Hon GIZ WATSON : | would assume if it is a question of personaioaomy, then there is no
reason you should provide it to - you might be emaged to provide it to other family members,
but -

Ms Bush Yes. It may be that the policy is that the fattthe existence of an advance health
directive is registered, but not the content, faraple

Hon HELEN MORTON : | am thinking about the fact that the healthfessionals will have
access to it when they need to, if they are to -

Ms Bush That is correct, yes

Hon HELEN MORTON : - have a look at what is there, but there arensoy protections for
health professionals. Part of what | am interesteld who is actually going to monitor the health
professionals’ adherence to that advance caretidieec

Ms Bush Yes, | understand that. Under clause 110ZK, hbkalth professional has to act
reasonably and in good faith. | would have -

Hon HELEN MORTON : With all due respect, when the person has died, too late to say
“oops”.

Ms Bush lItis, yes.
Hon GIZ WATSON : You might have a court case about it.

CHAIR : | think what we are leading towards is the noftibat, in the same way as SAT can allow
people who have a, | think, sufficient interestaswhat the test that we -

Ms Bush A proper interest, yes

CHAIR : A proper interest -

Hon HELEN MORTON : Yes -

CHAIR : | think what Hon Helen Morton was talking abeut

Hon HELEN MORTON : - as long as there is someone with a properaste

CHAIR : If someone has a proper interest, why shoulg tiet be allowed to look at what is
contained in the register? | think that is the sbapproach that is being proposed.

Ms Bush Yes, | am sure that that is what policy will pably dictate, but | cannot speak with
authority in relation to that.

Hon GIZ WATSON: With regard to this register, if it is put inggke by regulations, would it then
constitute constructed notice in a legal sense?

Ms Bush That was what | was going to say before. IkHor a health professional to act in good
faith would require that the register be checked.

Hon GIZ WATSON : Because that is -

Ms Bush: Depending on the urgency of the circumstancesthen we are getting into a different
territory again. They would have to make reasamaijuiries. So, for example, if they normally
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access the register on-line and the Internet isddvat might be taken into consideration. | think
Is whatever is reasonable in the circumstances

Hon HELEN MORTON : Over there are the emergency and urgency pomssiso we are not
talking about things like in the emergency deparntired a hospital or something like that; we are
talking about somebody over here that is not fglliimto that category of emergency or urgency.

Ms Bush: It would be whatever is reasonable in the cirstamces. | would like to draw to your
attention, as well, that the protection affordedlipZK is in the context of a civil tort in tresgaa
civil action in trespass, and the criminal prosexufor assault. It does not provide a defencarno
action in negligence

Hon HELEN MORTON : No, | understand that.

Ms Bush: There would be the normal negligence principl€X. course, you know, we have got
reasonableness as well in that context, but - sbmwgas not sure whether yovere aware of that.

Hon HELEN MORTON : Yes.
Hon GIZ WATSON: Can I just follow up?
CHAIR : Yes.

Hon GIZ WATSON: Because this seems to me a fundamental isstegrms of if there is not a
register - but | appreciate this provision is gotogoe there - that it is obviously a lot easiar do
medical professional to say, “I didn’t have timecteeck and | didn’t know how to check, or who to
check with,” whereas if you have a formal registarthe same way as you do, say, with organ
donors, then it makes it a lot more sense thaetheuld be an obligation, then, on the healthcare
professional to check that register.

Ms Bush Yes.

Hon GIZ WATSON : | do not know whether you could tell us now, meaybe you could tell us if,

in the other states where this has been operatish@ther such registers have been set up, because
also it would seem to me that the logical thing ldooe to build on an existing register, like the
organ donors register, and to have it nationathab - perhaps you cannot give that answer now,
but | would be interested to know if they have athg done it and had it operational in other states.
Is that how it works?

Ms Bush | am not aware of the practice in other statdbgere are registers. 1 just want to make it

clear that the register will only be for the statytadvance health directives. There could be a
common law health directive and the protection deend to common law as well as statutory

directives.

Hon GIZ WATSON : Sure.

Ms Bush: It is sort of not quite -

CHAIR : We are talking about the directives under thiis b
Hon GIZ WATSON : Under this bill.

Ms Bush: Yes.

CHAIR : But I think that the committee would be intesgsto know, if you could assist us in the
answer to that question of Hon Giz Watson.

Ms Bush As to the operation of registers in other states
CHAIR : Yes.

Ms Bush: Yes.

CHAIR : If you could take that on notice for us.
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Hon GIZ WATSON: Yes.
CHAIR : We would appreciate the answer to that. We galthen to question 14 -

Proposed section 110S(3) of the GA Act providest thtreatment decision in a statutory
advance health directive would not operate if thmrdnave been circumstances which the
maker of the directive would not have anticipateldew making the directive and those
circumstances would have caused the maker to cha@ege her mind about the treatment
decision.

€) Who is required to determine whether such omstances exist or have
arisen? Why doesn’t the proposed section presuritzethe person must be?

(b) What would be the consequences for the persaang the determination if
he or she is incorrect?

Ms Bush: It would be for the health professional to assé®& circumstances, and then the health
professional can take into account the consideratio 110S(4) in coming to that assessment. So
you look at when the directive was made, the makage at the time, were they very young, would
they have understood the implications - | am pa@ghg somewhat - whether there has been a
review of the decision, and the nature of the cioifor which the treatment is required and the
consequences of providing or not providing thadtiment. That will take into account whether new
medications and new treatment have come into b&imge the treatment decision was given - was
made in the directive - but it would be a mattertfe health professional who proposes to give the
treatment to assess the circumstances.

CHAIR : So you would not see a role for the guardianethe
Ms Bush: Well -

CHAIR : There are kind of two elements to it: there @ things that you have discussed, but
there is also the guardian, who, one assumesgyf kimow that person very well and they know
what their wishes might be across a whole ranghiogs -

Ms Bush: In those -

CHAIR : - who then learn of either new technologies ewmonsequences for how they are going
to end up after this treatment, they may well eegharson in the best position to say, “Look, | know
this person and | know they would not want thaatiment”, even though there is nothing in the
health directive that covers the issues that yewawv saying that they are confronting.

Ms Bush If it is known that the person had changed theird and they could have informed their
enduring guardian. The guardian is not relevanabse a guardian is only appointed on incapacity.
So if they advised the enduring guardian of a chasigmind, then under 110S(6), the treatment
decision would be deemed to have been revoked,atiual fact there had been a change of mind,
and that is communicated to an enduring guardid® @@ommunicates it to the health professional.
| think for all practical purposes, if there is anduring guardian, a health professional would
consult that enduring guardian. If the enduringrdian does have information, that will be part of
the circumstances that the health professionalogiisider.

[11.50 am]

Hon GIZ WATSON: Would there be any advantage in making thatiexph the bill? We are
envisaging a situation in which a person has batderan advance health directive and appointed a
guardian. | would not have thought that it woueumreasonable to put in the bill that in the event
of the existence of an enduring guardian, his owfeavs are also considered.

Ms Bush: It would not be the enduring guardian’s viewssiany information that he or she has
about the maker’s views. | think that is what yoneant.
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Hon GIZ WATSON: : Is there any problem with explicitly stating tlmather than assuming that it
will be taken into consideration?

Ms Le Souef An order of priority is set out in the bill.

Hon GIZ WATSON: We are contemplating a situation in which thexean advance health
directive but the medical professional says thahé& person knew what the medical professional
now knows, he or she might not have made thatquéati directive. If a patient has made the
provision to appoint somebody who might have adddl information that would be useful in the
decision-making process, would not more assuraaqadvided if any information that that person
had had to be taken into account?

Ms Bush: | would think that that person’s views wouldth&en into account in any event.
Hon HELEN MORTON : The views of who?

Ms Bush: An enduring guardian or any other family membefriend.

Hon GIZ WATSON : Taken into account when?

Ms Le Souef We are looking at proposed section 110S(3).

Ms Bush | think Ms Watson is asking whether it shoulddpecified in proposed section 110S(4)

that if there is an enduring guardian, any infoiorathat he or she has that could shed light on a
situation should be taken into account. Againt tha policy decision; however, | can no reason
that proposed section 110S(4) could not be extended

Hon GIZ WATSON : | note that proposed section 110S(4) has papagréa), (b), (c) and (d). It
states that these matters must be taken into ataadrincludes those paragraphs. Often legislation
contains “and any relevant matter”. Is there agjpereason that that language has not been used?

Ms Bush: It is not necessary because of the word “includéhe words “any other matter” would
cover the field, so we do need the word “includét.would cover any information given by an
enduring guardian, but it does not specifically say

Hon GIZ WATSON: We do not need “or” anymore?

Ms Bush: That is a drafting decision. It is already imjtlin proposed section 110S(4). However,
it is not explicit.

CHAIR : Proposed section 110S(4) is predicated on ttietii@t an advance health directive is at
least 10 years old.

Ms Bush: Those matters have to be taken into accountdifective is at least 10 years old, but
they may be taken into account if the directive Ibesn around for a shorter period.

CHAIR : Where in the bill is that stated?
Ms Bush: | refer to proposed section 110S(5).

CHAIR : | refer to treatment decision by persons resiptenor patients. The bill lists who might
be responsible in proposed sections 110S(3) and #When asked about who is required to
determine whether such circumstances exist, yoawanwas primarily the health professional.
What role do you see for responsible persons isgloircumstances?

Ms Bush Again, they could fall within proposed sectioh05(4). It is a policy decision about
how far the health professional has to go. | tHovkall practical purposes, the health profesdiona
would consult the family. Having said that, a pati would personally appoint an enduring
guardian because he or she wants that person te ealecision and not any other person. You
cannot cross boundaries as if there was no endgtaglian.
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CHAIR : In the absence of an enduring guardian and wihere is a responsible person who knew
the patient intimately, it is almost unimaginalitatta health professional would not be required to
talk to that person about a new scenario.

Ms Bush: We have to be careful that proposed section M)0S not too prescriptive or imposes
too many burdens, otherwise treatment may nevenies.

CHAIR : | am talking about someone who may sit by thigep#is bedside day in and day out and
who might be not be an enduring guardian but wheery much a responsible person. | would
have thought that this bill would require a hegltbfessional to consult with that person at theyver
least about new scenarios the patient is presevited

Ms Bush: | think it would depend on the ambit of the psiens from a policy point of view.

CHAIR : Is there an obligation? | did not think thaexkplicitly said the health professional, but
your answer -

Ms Bush: There is no obligation on a health professidodhke into account -
CHAIR : But does it explicitly say that it is the hegtitofessional?

Ms Bush The circumstances in proposed section 110S(4} britaken into account if an advance
health directive is at least 10 years old. They l&taken into account if the directive has been i
existence for a shorter period. There is an obbgan proposed section 110S(4) to consider those
issues.

Hon HELEN MORTON : | seek clarification. The chairman’s questignia around “by whom”.
You are saying “by the health professional”, altfjouhat is not made explicit. The chairman is
saying “by others”. There is nothing in the biiht states by whom these things must be taken into
account to make sure that those things are comsidgppropriately. Even though a patient might
be seeing a medical practitioner on a regular pagisor she may have spoken to another person
about new developments in that area. It mightb®that the medical practitioner has the latest
information that the patient is interested in.

Ms Bush That is it correct, yes.

Hon HELEN MORTON : The question is still unresolved as to how tthetiermination is made
and by whom.

Ms Bush | think what are you saying is: should a polagcision be made to include another
category in proposed section 110S(4)? |s thaect?r

CHAIR : | will offer a hypothetical scenario. A persoallapses at home and goes into a coma.
The person does not have an enduring guardian. p&rson’s family sits with the person around
the clock. The treating health professional sags &s the person is in a declining state, he wishe
to withdraw treatment to allow the person to pealbefleave this earth. If the family - say the
husband or the wife - says no, would the healtliggsional then make that decision himself, or
would he be required, under this bill, to be dieeldby that responsible person?

[12 noon]

Ms Bush: No, a person cannot demand treatment. Thame Isegal entitlement for the person to
demand treatment.

CHAIR : If in the health professional’'s view the machmeeds to be turned off, then the health
professional may well prevail?

Ms Le Souef If, in the health professional’s view the treatrhis no longer clinically indicated,
then there is no obligation to continue providihgtttreatment.

CHAIR: When you say “clinically indicated”, if that maioe keeps that person alive, is that a
clinical indication?
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Ms Bush Not per se, no.

CHAIR : It just keeps them in a coma?

The Witnesses Yes.

CHAIR : They would go on things like brain activity taysthat there is nothing there?
Ms Bush: | do not know. | do not think that is withinglscope of our -

Ms Le Souef It is not within our expertise.

CHAIR : No worries.

Hon HELEN MORTON : | am actually looking at it from a slightly déffent perspective; that is,
in 10 years or five years or even in two years,hale raft of new treatment opportunities will be
developed. This person may have made a very ddgement, such as: “l just want to go
peacefully. Do not involve me or intervene in arfifhese ways.” However, the doctor says, “The
person with the advance health directive did naivkiwo years ago that we can now do this, that
and the other. Therefore, that means that | cap Keis person going and try these new things.”

Ms Bush: He would be justified in not following the treagént decision in the advance healthcare
directive, yes. Bringing us back to proposed secfil0S, because the scenario that the chairman
put before was really more of a person responsbénario in which there is no guardian, these
conditions are specific to a change of circumstameeelation to advance health directives, yes.

Hon HELEN MORTON : However, circumstances also apply. If | wroté an advance health
directive saying, “Under these circumstancesbiétome brain-dead or if | have Alzheimer’s”, but
| can also include - tell me if, in fact, this istrcorrect - circumstances, such as the fact tbatriot
have a house to live in or that the rest of my farmave already died before me and | do not have
anybody. | can describe the circumstances in mraack care directive to which | want it to apply,
so that, as | understand it, the circumstancesa@trgpecific to health or medical circumstancds. |
is left open for me to describe any circumstantes t want to describe in that advance health
directive.

Hon GIZ WATSON : John Howard gets re-elected - just pull the plug
CHAIR : Just inject me.

Ms Le Souef | think technically that is correct, but thesea risk with that type of directive in that
it could be too vague.

Hon HELEN MORTON : | do not disagree with you, but that is howsiwritten at the moment.
To be honest, | always understood it more as rgjat non-health and non-medical circumstances
than | ever read it to be wholly and solely arotne@lth and medical circumstances. Therefore,
when we get further into the document and we talbua protections for a medical practitioner -
even if the circumstances do not exist that we rifese | will not talk about health and medical
circumstances. | will talk about the circumstantted the person who has written the directive out
has described; that is, “Under these circumstarpiease let me go; do not intervene,” which may
not have anything to do with new inventions in beahd medicine.

Hon GIZ WATSON: Would that not be outside the scope of this @8&tause it is in the context
of consent to medical treatment, | would have tiddigat any court would interpret it -

Ms Le Souef Also, that does not really fit with proposed tsmt 110S(3)(a), the circumstances
that “the maker of the directive did not anticipatehe time of making the directive”, and proposed
section 110S(3)(b), “would have caused the makexhamge his or her mind about the treatment
decision”. It would have to affect the directivam, | would have thought that in that context, they
are more likely to be medical circumstances.
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Hon GIZ WATSON: Again, would it be possible to make it more @i? | think what Helen is
saying is that if the intent is to prescribe matter do with your health, then if there is any doub
about it, would you not -

Ms Le Souef | wonder if we could consider that further. @bthat be a question on notice?
Hon GIZ WATSON: Yes.

CHAIR : We will move on to the next question, which ywave partly addressed but there might
be an opportunity to address the bill a bit furthere. Under proposed section 110S(4) of the
Guardianship and Administration Act, if a statut@aggvance health directive has been in place for
more than 10 years, a question arises about wheetb@rries as much weight as it did when it was
first written. Why was the 10-year mark choserthas point of reference? What do you use on
requiring directives to be reviewed regularly; totample, if directives were only valid for up to
five years and would they need to be remade dftdrgoint? That is a new one, is it not?

Ms Bush: It was just a policy decision to choose 10 yedtsvas debated in the lower house - it
will be recorded irHansard - but | cannot recall, at this stage, the pros @tk for that particular
year. | do not even know whether it was voted on.

Ms Le Souef 1 think it was in the context of the debate abmandatory review of advance health
directives within a particular number of years.affvas the outcome of that debate.

Ms Bush: We are not able to answer part (b) of the qaasti

Hon HELEN MORTON : The advance health directive is still in plageen if it is after 10 years;
it is just saying that it has to be reviewed aty&@rs.

Ms Le Souef Yes, it is just that those factors must be tak#n account in proposed section
110S(4) when an advance health directive is olugm 0.0 years.

Hon HELEN MORTON : | recall listening to a number of people commenthe debate that
people might forget that they did it 10, 15 or 2fags ago, and that no reminder would come out
saying, “Hey, guess what? Ten years ago you sitjnied Are you still of this view?” | imagine
that if somebody registered a directive many ye@s, and they do not remember it now, there
would be no reminder coming to them in any way pshar form. The practitioner who might have
to deal with that situation is obliged to followathadvance care directive at the time, taking into
account the things that we have already talkedtaleeoan though it was written 20 years ago.

Ms Le Souef Yes.

Ms Bush Yes, that is correct, but it is a personal doenin | think it is for makers, while they are
competent, to not have a lapse of memory and famgett their directives. They have to take
responsibility for their own health care, if theyant to plan ahead. Even if the directives were
registered, it would not really be feasible for neders to be sent out; it would not be practicil.
think that this is a personal document; it is aspeal decision.

CHAIR : Okay. | will take you to the sixteenth questiatause 11. Proposed sections 110S(6)
and 110Z of the Guardianship and Administration Aobvide that a treatment decision in a
statutory advance health directive is taken to Hasen revoked if the maker of the directive has
changed his or her mind about the treatment detisince making the directive. You have
addressed these issues, but this is a further typpiyrto address these questions. In practice, ho
will the maker of such a directive revoke the dinex? Who is expected to determine whether a
treatment decision has been revoked in this way® #lées the proposed section not prescribe who
this person must be? How is that person to beaagdo know that the maker has changed his or
her mind about the treatment decision? Do yowguatie that, in practice, someone inquiring into
the validity of a treatment decision in the statytadvance health directive will often be requited
apply to SAT for a declaration that the treatmeetision is revoked? What would the
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consequences be for a person who incorrectly detedrthat a treatment decision was revoked
because the maker changed his or her mind?

[12.10 pm]

Ms Bush Proposed section 110S(6) refers to a situatiomhich it is known in fact that the maker
of the directive has changed his or her mind.e#rds that the directive has been revoked, so & doe
not operate at all. How it is to be revoked is attar for the maker. They will need to
communicate their revocation. As we have justulised, it is common law revocation. It certainly
would be in the interests of the maker to notifg tlospital if they have put their advance health
directive on the hospital file; the general praatier, if it is on a doctor’s file; or the registérthey
have registered it. It would really be the resjluility of the maker to inform. On application lay
person with a proper interest, the State Admirtistealribunal under proposed section 110Z may
make a declaration that a treatment decision iaduance health directive is deemed to have been
revoked under proposed section 110S(6), if theamysdoubt about it. Where a health professional
incorrectly determines that a treatment decisios been revoked, he or she will have protection
under proposed section 110ZK - again, provided thatconditions of proposed section 110ZK
have been met. The operation of proposed sectiOZK. is dealt with in detail in the additional
document we have provided to the committee.

CHAIR: Okay. We now go to proposed section 110ZB ef @uardianship and Administration
Act. It provides that the statutory advance hedlthctives that will be introduced under the bill
will not affect people’s common law entitlementsnmiake treatment decisions for their own future
treatment. What are the similarities and diffeeme if you have not already addressed them -
between statutory and common law advance healdctdies? There is also a question that | think
you have already answered, but | will ask it agaire common law advance health directives
binding?

Ms Le Souef At common law, a legally competent adult mayidate in an advance health
directive, either in writing or orally, the type béalth care he or she wants or does not wantin th
event of subsequent incapacity. The conditiony#hid statutory and common law advance health
directives are similar. The conditions for a redusf treatment at common law were stated by the
English Court of Appeal, in Re T, to be that a parsust be competent at the time of the decision;
must know, in broad terms, about the nature arettsffof the procedure; must have anticipated and
intended the refusal to apply to the circumstarithas subsequently arise; and must be free from
undue influence when making the decision. Comnmagnddvance health directives are binding at
law. Those conditions are similar to the requireteeet out in the bill, as the committee knows.

CHAIR: Thank you. Proposed section 110ZD of the Gaaship and Administration Act sets
out circumstances in which a person responsible make a treatment decision on behalf of a
person who is unable to make a reasonable judgenidrd proposed section also lists, in order of
priority, who can be a person responsible. Amaihgiothings, the person responsible must also be
of full legal capacity. The committee has a nunidfeguestions. Does the health professional who
is proposing a particular treatment have to goughothe list and decide each time whether the
person is a person responsible? Why does the gedpsection not prescribe that the health
professional is the person who must determine threseers? If, for example, the person who is to
be treated has no spouse or de facto partnerasutWo children who are equally eligible to be the
person responsible in a particular instance, howldvthe person responsible be chosen from the
two children? A person who is a near relative peason who is to be treated is only eligible to be
the person responsible if he or she maintains segi@rsonal relationship with the patient; that is,
the person must have frequent contact of a persatate with the patient, and he or she must take
a genuine interest in the patient's welfare. Hewhe health professional to know whether a
person’s relationship with the patient meets tlgirements of such a close personal relationship?
Is proposed section 110ZD dependent on the existeha valid advance health directive? How
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will the bill ensure that the person responsibld att in the best interests of the patient when
making the treatment decisions? In answeringdhbastion, | ask you to turn your mind to whether
there are any consequences or sanctions for pamsgmsnsible acting in that way. Thank you.

Ms Le Souef Starting with the first question, yes, a heaitbfessional who is proposing treatment
would have to go through the list each time a pegg@sents for treatment, and decide who is the
appropriate person responsible from the list. Méalth professional would at least have to make
some reasonable inquiries about persons potentialiye list.

Ms Bush: With all of these questions, the provisions prebably couched in the third person.
Rather than saying “A health professional musthds,t we are talking in more impersonal terms.
The person who has to assess who is the persoonsi|e, by default has to be the person who is
going to provide the treatment, because it is plesson who is responsible for making sure he or
she has valid consent. We are back to the basicensent. The health professional has to get
consent from somebody, either through the patierthe advance health directive, or through a
substitute decision maker. The health professjamader proposed section 110ZD has to look at
the list and try to determine who is the correespa responsible. They have to do that in order to
get consent. It has to be the health professidiedause it is the health professional who needs
consent in order to carry out treatment. That hy wve tried to stress at the beginning that all of
these provisions have to be seen against the aakgof consent. It is consent to treatment. This
Is what a person in an advance health directid®isg. This is what a substitute decision maker is
doing - they are consenting or refusing conseltret@mment. All of these clauses revolve around the
health professional proposing to give treatmenimight not be in hospital; it could be a dentist,
could be an optometrist - anything that requiregspal contact and could otherwise constitute an
assault. With the drafting, there really is nodhée refer to who makes the decision; | think it is
probably the same again with what we have discussel®r proposed section 110S. We are
looking at who needs the consent and who is cagrgut the action for which they need consent.

[12.20 pm]

Therefore, it is the health professional in thoseuenstances. | am not sure if that is cleareiis |
referring again to this whole area of consent. sTitithe consent to medical treatment that we are
talking about throughout the bill except in theited circumstance of an enduring guardian being
able to make personal and lifestyle decisions éongleteness. The focus of the bill, and virtually
all the provisions, is on who can consent to mddreatment because a health professional cannot
give treatment except in emergencies without cansen

Hon HELEN MORTON : Can | ask for a little bit of clarification abbtlnat? One of the points in
your opening document was quite specific to what were just saying but | was not sure of it. At
the third paragraph you state that a civil actiortrespass and a criminal prosecution for assault
may be brought against a health professional #tmnent is given without consent irrespective of
whether a patient is competent. If the patieimiégempetent?

Ms Bush: A person who is competent can refuse consenehemirrational that is. For whatever
reason they want, it does not matter. Where yote Iyt an incompetent person currently — as
mentioned on the first page of that document - pleason may have, while competent, written out
or orally expressed their views, which would camsé a common law advance health directive. If
they have not done that or if the common law divectioes not apply to the circumstances that
have arisen, there still has to be consent.

Hon HELEN MORTON : Except for an emergency.
Ms Bush Except for emergencies. Leaving emergencieeasi

Hon HELEN MORTON : There is no circumstance other than an emergendgr which a health
professional can take action without somebody elsesenting.
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Ms Bush: That is correct. The only mechanism at the murfe@ substitute decision making is the
appointment by the State Administrative Tribunaaajuardian, and that occurs once the person has
already lost decision-making ability. Because tdb decisions were required in the medical
context, it was thought that the least restricalternative to appointing a full-blown guardian or
getting an order was to introduce section 119, Wwiécthe “person responsible”. It has a list of
people, in priority, to whom a doctor could go émnsent. It is the least restrictive alternatiVde
thinking behind the Guardianship and Administratidot is to consider the least restrictive
alternative because an order is quite an extreefetsttake.

Hon HELEN MORTON : In terms of this opening statement, that isdineent situation?

Ms Bush: On the first page, yes. Those three dot poifitse current situation is where a person
lacks the capacity to make a decision at the thmedreatment is required.

Hon HELEN MORTON : If this bill is passed, does that change theasibn that says that under
no circumstances other than in an emergency caaléhrprofessional take treatment action without
getting consent from another person?

Ms Bush It does not change the position. All it doesxpand the mechanisms for consent so that
a person can have a statutory advance healthigeentappoint their own enduring guardian.

Ms Le Souef It clarifies the identity of those substitutecton makers.
Hon HELEN MORTON : | will come back to this again.

Ms Bush: All it does is expand the mechanisms for consenthat by giving a person their own
choice as to what treatment they would like - sayab advance health directive - or who they trust
to make the decision for them in the event thay thee capacity. The “person responsible” is just
a rewording to be consistent with the rest of thieifbrelation to what is currently in section 119
Those people do not have a name; it was thougteritet call the person the “person responsible”
rather than people who are in the list in whatesestion it is. It is for ease of reference. Conse
vital; it is the fundamental principle underlyirgg bill.

| do not know whether we have answered all thespafrguestion 18. Part (c) - it does not specify
who has priority if you have two siblings. The ipglbehind it is that, given the nature of family
relationships, it was necessary to retain somabiléy in identifying the person. The person also
has to be ready, willing and able to make the datisThat is under clause 110ZD(2). The person
has to be of full legal capacity, reasonably alddaand willing to make a treatment decision in
respect of the treatment which is proposed. Thatliwe can say. It does not give any guidance as
to priority.

Hon GIZ WATSON: How would you resolve that? It provides somarity but you cannot
provide absolute clarity.

Ms Bush: We were discussing this. What happens if ygutkat it is the elder of two? That is
fine but what if there are twins?

Hon GIZ WATSON: There is still an older one, let me tell you.e\Wave twins in our family!
Twenty minutes!

Ms Le Souef There is also no rational basis for saying ihiatthe elder of two siblings.

Hon HELEN MORTON : | do not think that is a rational basis. | wudate to think that my
eldest brother got some say over me!

CHAIR : | cannot imagine your elder brother having aay sver you, Helen!
Ms Bush: There is no reference. Itis very hard to ddfgiate.

Hon HELEN MORTON : | was going to say that whether, somehow orrthevas determined
while the person was competent, but that just doesappen.
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Ms Bush: Well then, you see, they should be appointingraiuring guardian because they do not
want the elder brother to make the decisions.

Hon GIZ WATSON: That is the answer - get in early!
Ms Bush: Or they do not want any family member at alitake the decisions.

CHAIR : That could be the beginning and the end of theaace health directive, could it not, by
simply appointing a guardian and saying that iugsto him - leaving all other details to the
guardian?

Ms Bush Again, | think we have to differentiate betwethe advance health directive, the
enduring guardian and the “person responsible’e “frerson responsible” only makes the decision
in the absence of an advance health directivey @hethree distinct cases.

CHAIR : They avoid the person who is responsible by apipg a guardian?
Ms Le Souef An enduring power of guardianship, yes.

Ms Bush: An enduring guardian.

CHAIR : That is all they have to do.

Ms Le Souef That is really one of the most important aspetthis bill.

Ms Bush: There is going to be a comprehensive educamkage in relation to these provisions.
From an enduring guardianship point of view, thesie been a lot of support over many years for a
person to be able to appoint an enduring guarditiver than to have to go to SAT. Somebody has
to make a formal application to SAT with all theuss of medical documents etc to have an order.
People want to be able to appoint somebody to m#dkeersonal and lifestyle decisions for them.
There has been no opposition to that concept oagryrgears. It is something that is seen as quite
vital for people’s future care. We see this adegan important part of this bill - this ability to
appoint an enduring guardian - because there is ¢leity, whereas, of course, with an advance
health directive, unless it is very specific theoalld be uncertainty. | think it is recommendedtth

a person do appoint an enduring guardian and iretttiring guardianship they could actually
impose conditions on the enduring guardian.

[12.30 pm]

CHAIR : The committee will have a short break for halfreur. We would like to see you back in
half an hour. We can only sit until two o’clocldfty because members have other commitments.
We would like to have you back for another housé® how much progress we can make on the
remaining questions.

Ms Bush: | will need to check my commitments because Icamently an Acting Supreme Court
Registrar. | have come here today because | hage bn instructing officer for the bill. | have
been seconded from the office until the end ofysar. | will have to check my diary back at the
court because | have formal commitments.

CHAIR : Do you mean between one o’clock and two o’clock?
Ms Bush | am fine today, but | have court commitmentsotimer days.

CHAIR : If we do not get through the questions today,wile liaise with you about alternative
times or about providing correspondence to the citi®en The committee has not discussed what
it might do if, at the conclusion of this hearinge have not dealt with a list of questions. We
certainly will not ask you to give the committeecammitment today about any future hearing
dates.

Proceedings suspended from 12.30 to 1.05 pm

CHAIR : Before the break, we were on question 18. \Wasetany other aspect on question 18
that you needed to finish off on, or has it beetirasised?
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Ms Bush: The answer to 18(e) is no. | think we explairadlier that the person responsible is
independent of an advance health directive. Irwango 18(f), again, there is no provision to
ensure that a person responsible will act in thst literests of the patient, but the person
responsible is required to act in the best intsrethe patient. One hopes that the list of peopl
includes those who would, in the normal coursejratite best interests of the patient.

CHAIR : If they do not, does it rely on the Criminal @&d

Ms Bush It would be a breach of fiduciary duty. It istrrelated to the Criminal Code.
CHAIR : What are the consequences of that?

Ms Bush Of not acting in the patient’s best interests?

CHAIR : Yes.

Ms Bush | think we had better put that on notice, ifttrsaokay.

CHAIR : Question 19 relates to proposed part 9D of thar@anship and Administration Act.
Firstly, what is meant by the term “reasonable”refation to health professionals and other
variations of it that are contained in proposed p&x? Secondly, does it refer to any benchmarks
or standards? Thirdly, will proposed section 110xKich appears in proposed part 9D, be too
subjective?

Ms Le Souef The terms “reasonable” and “reasonably”, as usepart 9D, are not subjective
terms. For example, in proposed section 110ZK dihasions of health professionals referred to
are to be judged according to the objective, impeak standards of how a reasonable health
professional would have acted in the circumstantteis. not a subjective meaning.

Hon PETER COLLIER : Is that a commonly used term?

Ms Bush: It is a legal term.

Hon GIZ WATSON: Can you give the reference of where that isneef?
Ms Bush: It is proposed section 110ZK.

Ms Le Souef It is not defined.

Ms Bush: It is an accepted legal definition. The termsasonable” and “reasonably” are used in
law, especially in areas of negligence. In theddgls, it was often referred to as being judged by
the standard of the man on the Clapham omnibus;what an objective health professional or an
objective dentist, or whoever would be considered be reasonable, depending on the
circumstances and on whose conduct we are lookingyau put someone in those shoes and look
at the objective standards.

Hon PETER COLLIER : From my perspective, it appears to give enorntbsisretionary powers
to the health practitioners. Are you saying thé a legal term?

Ms Bush: Yes. The terms “reasonable” and “reasonablg’ ot subjective. It is not what a
particular health professional thinks; it is whahealth professional standing in his shoes would
objectively decide.

Ms Le Souef It does not give discretionary powers to a liepibfessional.

Hon PETER COLLIER : Would one person’s interpretation of “reasonalby the same as that
of another person?

Ms Bush: The objective standards would ultimately havéod¢odecided by a court. Those terms
are not usually defined because they are given feganing.

Hon HELEN MORTON : | do not know whether the questions | want tk ae covered by the
prepared questions. | am interested in the is$uheo protections that are provided to health
professionals in proposed section 110ZK. | neednigerstand whether this is still consistent with
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your opening statement that under no circumstacaesany health professional take any treatment
action without getting consent from another persafess it is in an emergency and an advance
health care directive does not exist.

Ms Bush: | cannot answer that by saying either “yes” no™ because proposed section 110ZK
deems certain consents valid. We have dealt Wwithih detail in the paper we handed up on the
liability of health professionals.

Hon HELEN MORTON : Unfortunately | have not had time to read it.
Ms Bush: | understand that.

Hon HELEN MORTON : | do not know whether to ask you questions alioat to read it and
come back to it later.

Ms Bush: That might be wise.

Ms Le Souef We would be happy to provide follow-up infornmatiif you have any further
guestion after reading that because it is quitenaprehensive document about the liability of health
professionals.

Ms Bush: Essentially we are looking at valid consentsjcivhare definitely valid, and certain
consents that are deemed valid by proposed settl®ZK for the circumstances set out in
proposed section 110ZK. However, the paper gdessiome detail about proposed section 110ZK
and other proposed sections that relate to protectind it provides examples. There are more
guestions about proposed section 110ZK later.

CHAIR : We will go now to question 20, which is still gnoposed part 9D of the Guardianship
and Administration Act. | think you have probalaigvered this in part, but | will ask it again. If
treatment decisions made under the bill are to ibdilg, what protections are there for health
professionals who refuse to implement a treatmenistbn on the grounds that the decision is not
reasonable in the circumstances or does not asgithdbest practice or goes against their own
beliefs? | do not think you have addressed thetiprethat relates to beliefs at this point, but1 yo
have probably addressed the issue of best practipeyt at least.

Ms Le Souef There would not be any protection for healthf@ssionals in that situation.
CHAIR : In relation to their own beliefs, or all thos$engs?
Ms Bush: All of those things.

Ms Le Souef | think we have previously said that it is a damental legal principle that a health
professional may not give treatment in the abseafic@®nsent, even if the decision is inconsistent
with good medical practice or in a situation whée tealth professional has a conscientious
objection to the decision. The health professi@aainot ignore the wishes of the patient.

Ms Bush The wishes would normally be the refusal of timent because a patient cannot demand
treatment. The question is probably geared to wh@atient refuses treatment in circumstances
when the health professional thinks the patienthbtig have it. | think that is the context of the
question.

CHAIR : When you say that the patient cannot demandntes@, does that mean that the patient
cannot demand any treatment whatsoever?

Ms Bush: That is correct.
CHAIR : That answers the question, in my mind at least.

Ms Bush A patient cannot demand treatment and a do@onat force treatment upon a patient.
That goes against the whole idea of consent anexjpiession of a person’s wishes.

CHAIR : Moving to proposed section 110ZJ of the Guarshigm and Administration Act, during
the second reading speech in the Legislative Coiinaias said that the bill will not change the
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position at common law whereby a health professi@nander no obligation to provide treatment
that is not clinically indicated, and will not petneuthanasia. How do you reconcile this policy
statement with the requirement of health profesd®to comply with the treatment decision that
has been made?

Ms Le Souef | think we have answered that in the previousasar.

Ms Bush | have an additional comment on question 21erBwith consent, a health professional
cannot do that which is unlawful. Therefore, hart# commit euthanasia because euthanasia is
unlawful under the Criminal Code.

CHAIR : That will prevent a health professional from imgvto comply with the decision?
Ms Bush: Yes. Consent can only be given to somethingighawful.

Hon HELEN MORTON : | am trying to remember the conversation we eadier today. Does
this bill, and in particular proposed section 110£#ve a greater range of protection to medical
practitioners than is currently available?

Ms Bush It does in so far as it deems certain conseals \n certain circumstances that are
specified. There are issues about a doctor act@gpnably and in good faith.

CHAIR : And lawfully.

Ms Bush: Yes. It does extend the protection when ite@sonable for doctors to act in a certain
way. Valid consent will be deemed to have beepmiv

Hon HELEN MORTON : Is it reasonable to say that if the protect®extended in one direction,
it is reduced in another? If the protection iseexied to the health professionals, is it then reduc
to the patient?

Ms Bush | do not think so because of the concept ofaealkleness and good faith. There are
obligations placed on a doctor to comply with thosguirements.

Ms Le Souef We are trying to think of an example of whentthmght apply. Perhaps it would
apply to a situation whereby a patient goes intoearergency department without an advance
health directive and a doctor makes reasonabldriagbut is unable to determine the existence of
an advance health directive and treats the patienthe basis of consent from another person.
Subsequently an advance health directive is idedtibnd a direction in the advance health
directive is to refuse the particular treatment tieed been administered. | am trying to think how,
under those circumstances, the protection to thergavould have been diminished.

Ms Bush The doctor would be protected if he acted reatynand in good faith and with the
consent of a substitute decision maker, and hendidknow that there was an advance health
directive. It would protect a doctor in those omstances when he had made all reasonable
inquiries but was unaware of the advance healtbctire and went ahead and gave the treatment
with the consent of the substitute decision makko was next on the priority list. The doctor
would be protected in that circumstance.

Hon HELEN MORTON : Can | give you another circumstance? This i®a one. | have
brought a copy of it along, but | will not bothexading it to you. It relates to a mental health
patient who is legally incompetent to make a deaisiThe guardian of that patient has been saying
she does not want her brother to be moved frompiaee to another. More than one medical
practitioner decided that it would be a good ideathe patient to be moved from one place to
another. Against the wishes of the guardian, #gept was moved under the authority that the
doctor knows what is best for the patient. Whenghardian found out that that had happened, she
went to the second place, which was a hospitake guardian was told that the patient would stay
for only a short time for an assessment. Howewben the guardian went to the patient’s original
place, she discovered that all of the patient'mhghgs had been sent with the patient to the
hospital. She collected the belongings, took huhaf the hospital that day and took him home.
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She then wrote to the Premier and whoever elseotoplain about the treatment. That is an
example of a situation where, retrospectively,old have been possible in some way or another -
| have seen these things happen - for the medreatipponer to have found some protection for
having made that decision against the wishes op&ople concerned.

Ms Bush Are we looking at the Mental Health Act or thedkdianship and Administration Act? |
cannot speak with authority about the Mental HeAlth

Hon HELEN MORTON : If someone is deemed legally incompetent undemMental Health Act,
is that a different circumstance entirely?

Ms Bush: | cannot assist the member with the Mental HieAttt because it has specific provisions
about the movement of people who are either votyrgainvoluntary patients.

Hon HELEN MORTON : This case is nothing to do with being an invédup patient. The
patient was not deemed involuntary.

Ms Bush. We are probably talking about a guardian who baen appointed under the
Guardianship and Administration Act. Proposedieact10ZK relates only to the treatment of a
patient and not the movement of a patient.

Hon HELEN MORTON: The movement was to get a form of treatment,ctvhivas an
assessment.

Ms Bush | do not think that proposed section 110ZK cewbiat. It refers only to taking treatment
action, which is defined in proposed section 110K{nd means -

@) to commence or continue any treatment of apgtor
(b) to not commence or to discontinue any treatroéatpatient.

It does not enable a person to be moved for thpgser of treatment. | would have thought that it

was a matter for the guardian to deal generally wirsonal lifestyle decision as to whether the
person should be moved for treatment. If the doetas aware of the guardian’'s views, the

guardian would not have given consent to the reinoivilne person, regardless of proposed section
110ZK, because that comes into operation when #dogotwithstanding being reasonable and

acting in good faith, gives treatment when the eanss invalid. Proposed section 110ZK does not
apply to that circumstance.

Hon HELEN MORTON : Can | just be clear then that we are referrmgeatment. | might have
assumed something here.

Ms Bush: Treatment is defined -

Hon HELEN MORTON : At the very beginning. Does the definition dféatment” at the
beginning of the bill apply?

Ms Bush: Yes.
Hon HELEN MORTON : “Treatment” is proposed to mean -
€) medical or surgical treatment, including -
0] a life sustaining measure; and
(i) palliative care;
or
(b) dental treatment; or
(c) other health care;

“treatment decision”, in relation to a person, means a decision toensr refuse consent
to the commencement or continuation of any treatrokthe person.
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Ms Bush Yes, that is correct. Those definitions apply.

Hon HELEN MORTON : What is “other health care”?

Ms Bush: That would include podiatry, physiotherapy, opétry and any other health care.
Hon HELEN MORTON : Would it include a mental health assessment?

Ms Bush It is the giving of the health assessment; ihas the removal of the person for the
purpose of getting an assessment. The treatméne iactual treatment given. It is the treatment
taken. If an appointed guardian has plenary pqvileas guardian has a choice of where the patient
can live.

CHAIR : A guardian could not insist that a patient bermaned at a facility that they did not have
control over?

Ms Bush: A guardian could consent to a patient beingipiat a home. That is the whole purpose
of having a guardian.

CHAIR: If the owners of a home said that they were avitlving treatment, it might be a
treatment facility but not a hospital.

Hon HELEN MORTON : Let us make it clear that the patient went bacld so whatever was
being provided to the patient at that place cogléibd continued to be provided.

Ms Bush A guardian stands in the shoes of the repredgugeson. If it is a plenary guardianship,
it relates to all aspects of life. It is under Geardianship and Administration Act. There are
specific provisions in that act that specify sorhéhe powers of the guardian.

Hon HELEN MORTON : A lot of my concerns about this proposed sectibthe bill relate to its
applicability to people with a mental illness. Yeaid something today that | never even would
have imagined; that is, this part of the bill may bhe applicable to people with a mental iliness.

Ms Bush: It depends on whether under the Mental HealthtAere is a provision for involuntary
patients. If that is the case, | think they ardarnthe jurisdiction of -

Hon HELEN MORTON : The Chief Psychiatrist.

Ms Le Souef There are provisions in the Mental Health Actttieal with the treatment of mental
health patients. | believe that they are involonfaatients.

Ms Bush: 1 think it is the Chief Psychiatrist. The Mehkdealth Act has a different regime from
the Guardianship and Administration Act.

Hon HELEN MORTON : Only if the patient is an involuntary patien¥When the patients are
voluntary, they are not.

Ms Bush | cannot answer that off the top of my head.
CHAIR : You can take that question on notice.

Question 22 relates to proposed section 110ZJeofahardianship and Administration Act. That
proposed section applies if the patient is unableltprobably need to ask if you have anything to
add to the answers you have already given in #spact - make reasonable judgements in respect
of any treatment proposed to be provided to theepiat In terms of the treatment decisions that
may be made, is the bill really allowing for reaetidecision making in the sense that it will only
allow people to consent or refuse consent to futteatment that is first identified by a health
professional?

[1.30 pm]
Ms Bush: Proposed section 110ZJ is not a substantiveigioovabout consent. It does not give

any authority to consent or to refuse consentonly gives an order of priority as to who has
priority to give consent. The priority is the adea health directive, an enduring guardian, a
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guardian and then a person responsible. The artewur question is that treatment cannot be
demanded, but proposed section 110ZJ really dae®lade to who can demand treatment and who
cannot, and who is authorised to give consents pturely a priority provision; that is all that it
does. The authority to give consent is in the ofivevisions in the bill: under part 9A, enduring
powers of guardianship; part 9B, advance healtbctires; and part 9C, persons responsible for
patients. All that proposed section 110ZJ dods igrioritise the decision-making. However, the
answer to the question is that treatment cannoielbeanded, but it is probably not relevant, in fact,
to proposed section 110ZJ, substantively.

CHAIR : All right. Question 23, again, deals with prepd section 110ZJ. 1 think that this is a
new question for you today. The Australian ChaistLobby suggested that an independent expert
be required to provide a second opinion on therdiag of a condition before an advance health
directive would apply. Do you have any views oattbuggestion? Would your views change if the
same requirement was placed on all other formseaitinent decision; that is, if the decision was
made by an enduring guardian, a guardian or a peesponsible?

Ms Le Souef We do not think that we are in a position tovegsthat; it is a question concerning
policy.

CHAIR : All right, I will go to question 24: proposedct®n 110ZJ will determine the order of
priority of treatment decisions and is expresslydengubject to proposed section 110ZI of the
Guardianship and Administration Act, which allowsr thealth professionals to provide urgent
treatment in the absence of a treatment decis®hould the proposed section also be expressly
made subject to proposed section 110ZIA of the @aaship and Administration Act, urgent
treatment after attempted suicide?

Ms Bush: Can we have that as a question on notice please?

CHAIR: Yes. | will move to question 25, which dealglwproposed sections 110ZK and 110ZL
of the Guardianship and Administration Act. Unte bill, it is proposed that a health professional
who treats a patient according to a valid treatnaeision consenting to the treatment will have a
defence to civil trespass and criminal assaulthealth professional who refrains from treating a
patient based on a valid treatment decision refusonsent of the treatment is also protected. Can
you confirm which clauses of the bill, and the @time words in those clauses, which provide for
this protection?

Ms Bush: | think that we need to refer you to the paperhave given, because that explains in
detail about how the bill provides for a valid censand how the bill deems certain consents to be
valid, even though, ultimately, they are invalidthink that it would be worth - unless you want us
to go through the paper with you - it is quite deth

Hon GIZ WATSON': Let us read it and see.

CHAIR : Do people insist on that now?

Hon GIZ WATSON: No.

CHAIR : If issues arise out of that, we can always geklio you with more specific matters.

Ms Bush: We just need to stress that you can have a eahdent, which is definitely valid, and a
consent which is deemed valid. You get the prairainder both. | think that we have explained
it reasonably carefully, but we can always comekbac

CHAIR : 1 will move on to proposed section 110ZK of Beardianship and Administration Act.
Proposed section 110ZK(2)(a) appears to protedtthpeofessionals who treat a person who they
reasonably believe to be unable to make reasonabigements in respect of the treatment and
relying in good faith on a purported treatment dieci. Can you tell the committee what is meant
by good faith in this case? How will the healttofpssional know whether a valid statutory
advance health care directive exists and whatates? What are the consequences if the health
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professional was wrong in their belief as to a pe'sjudgement and their reliance on a purported
treatment decision? Who would decide whether thalth professional was wrong in these
respects?

Ms Le Souef We would like to refer you back to the papett thva provided on liability of health
professionals, again, in the context of this questiwe have some further comments to make here.
Proposed section 110ZK applies where consent efusal of consent to treatment in an advance
health directive or by an enduring guardian, a diaar or a person responsible is invalid for
reasons, such as those set out in subsectior-8)example, where the patient is in fact competent
or where the advance health directive, the guastlign order or the enduring power of
guardianship, in fact, is not authorised in the mgkof the treatment decision. The proposed
section will provide an appropriate measure ofguton for health professionals from civil actions
and trespass, and criminal prosecutions for assdtblvill not provide a defence to an action in
negligence.

The concept of anything done in “good faith” is adiixed one for all purposes and in all contexts.
Good faith sometimes is said to be simply the atseh bad faith, which effectively translates into
an absence of dishonesty. In other contexts, faitidis seen as encompassing an obligation to act
with appropriate regard for the consequences ddcror a decision. All that one can say is that
each case will be determined on its own facts tioatta health professional taking treatment action
in the circumstances referred to in proposed sedi®ZK, who acts honestly and who genuinely
attempts to carry out his of her responsibiliti®suld ordinarily be held to have acted in goodHait

In determining whether there is an advance healttiive, a health professional would probably
be required to make reasonable inquiries as toeiigtence of the document, for example, by
asking relatives or friends of the patient, chegknospital records, and accessing the register for
advance health directives.

That was actually answering another question ak wel

Ms Bush: | think that is relevant to question 27 too.

Ms Le Souef We answered questions 26 and 27 together.
CHAIR : Yes.

Hon HELEN MORTON : This is a main area for me, but there is thetenaif reading the paper
first.

Ms Bush | think that it would be wise to read the pafest. With proposed section 110ZK, all of
the subsections have to be read as a whole. Ymotasolate subsection (3) from subsection (2);
they have to be read as a whole.

CHAIR : | think, just in terms of question 27, esseljigbu are saying to us that so long as they
make reasonable efforts to find out the statusgfreealth care directives -

Ms Le Souef Reasonable inquiries, yes.

CHAIR : Reasonable inquiries, and they act in good faitthe interests of the patient, this will
afford them all protection, essentially.

Ms Le Souef Appropriate protection.
Ms Bush: In relation to trespass and assault, yes.

CHAIR : However, within that broad umbrella, in relatiom trespass and assault, that is your
answer?

Ms Bush: That is correct.

Hon HELEN MORTON : You are saying that they have made reasonahl@rias; that is your
sort of benchmark or guideline for covering mosthaf things that sit in here. Do they have to have
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made reasonable inquiries to see whether the guestip is invalid or has been revoked? If the
guardianship order or enduring power of guardigmshiinvalid or has been revoked, would they
need to make reasonable inquiries about that?

Ms Bush: The guardianship order cannot be revoked; itardy be brought to an end by the State
Administrative Tribunal.

Hon HELEN MORTON : Yes. Sorry, just that proposed section 110Zi(83ays that subsection
(2) applies; that is, they are deemed to have cunsé am understanding that that is what that
means - even if what purports to be an advancehedakctive, guardianship order or enduring
power of guardianship is invalid or has been redok8o, the measure for that would be the extent
to which they have inquired?

Ms Bush Yes, as long as they have relied in good faithwhat is purportedly a treatment
decision, in either of those circumstances, thew thill have protection. So, good faith means they
will have to make reasonable inquiries.

Hon HELEN MORTON : To have found out whether it has been revoked?

Ms Bush Yes. Factually, it is difficult to say what @ inquiries would entail, because it would
depend on the circumstances. For example, if sopaiurned up and said, “I am a guardian”, then
they would have an order; an enduring guardian biaghave the enduring power of guardianship.

[1.40 pm]
Hon HELEN MORTON : They might not have it.

Ms Bush | find it hard to imagine that a court would wanhealth professional to actually go to
the State Administrative Tribunal and ask if theuglianship order was still on foot. 1 think they
would have to ask the person if it was still adarder. They could ask: Is this guardianship orde
still on foot? Has this enduring power of guardiaip been revoked? There really are no other
inquiries that they could make, especially aboet Ititer - the enduring power of guardianship. |
know these answers are probably not satisfactanyitlbis very difficult from a legal point of view

to say what would be “in good faith” in all of tlwrcumstances. You need to address specific
circumstances.

Hon HELEN MORTON : What about the circumstances in which the treatndecision - this is
the one | was referring to before, where | undedtthe circumstances to be broader than just
health - in fact do not exist or have never evéseaf? That is at point (e). Are they still deerteed
have consent even if the circumstances that songetveat to the effort of describing in their
advance care directive don’t exist or have nevieeaP Are they still deemed to have consent?

Ms Bush Yes, if they reasonably think that the circumsts exist at the time the treatment is
required. For example, an enduring guardian msglgtthey have authority in these circumstances
to give consent. It is then whether it is reastmalm the circumstances, to rely on what the
enduring guardian has said, rather than seeinddbement.

Hon HELEN MORTON : Sorry, but that seems to confuse the staten@mniade earlier on, that
if there is an advance care directive that dessrthe circumstances, then the enduring guardian
does not have a say.

Ms Bush | am talking about the circumstance where we iave an enduring guardian; not an
advance health directive.

Hon HELEN MORTON : | see.
Ms Bush: Would you like us to think further about exangpfer you?

Hon HELEN MORTON : What | would really like is to somehow or ottlieink of some different
ways to write this section!
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Ms Bush: A lot of thought was given to drafting that ctau
Ms Le Souef It was very difficult.

Ms Bush It was very difficult to draft.

CHAIR : | can imagine.

Hon HELEN MORTON : This is the point at which | want to ask: has Halance moved? Has it
reduced the protection of the patient in ordentioasce the protection of the practitioner?

Ms Bush: Can we have that question on notice? | wolkd to give it more thought. | cannot
answer it at the moment. | would prefer to thibloat it.

CHAIR: In my mind, | would add, is that an either/oesario? Is the enhancement of one
necessarily at the expense of the other?

Ms Bush Yes.

CHAIR : | have another question that you have only gestn today. My own view is that you
have probably addressed it a number of timesfel g@u to question 28. Is there anything that you
would add to the proposition that we were talkibguw in proposed section 110ZK. The Coalition
for the Defence of Human Life suggested that athgaiofessional should not be required to take
treatment action to give effect to a treatment sleniif the treatment decision (a) is made with the
intention of ending the patient’s life, or (2) ) @r (2), you know what | mean - (2) will have the
effect of ending the patient’s life and is not otardance with good medical practice.

Ms Bush. We have answered (a) because any treatment gwtbnthe intention of ending a
patient’s life is unlawful.

CHAIR : Yes.

Ms Bush: Point (2) - proposed section 110ZL deals with $ituation where treatment is given -
such as palliative care - which does not haverttention of ending a patient’s life, but the effect

to do so. Proposed section 110ZL is referred tihenpaper on the liability of health professionals
As far as good medical practice is concerned, enctintext of advance health directives, a decision
iIs a matter of choice for the patient. It does have to be in accordance with good medical
practice. It is their choice. It may be an imatl decision, but it is still their choice to make

As far as a substitute decision-maker is concertied,decision maker must act in the best interests
of the patient. The best interests may not nedagssaincide with good medical practice. For
example, a health professional might say that ¢fiesal of blood products by a Jehovah’s Witness
is not consistent with good medical practice. Hesvethe patient would say that it is in their best
interests to, for example, refuse a blood tranefusi

CHAIR : Earlier, you alluded to a proposed amendmentthé supplementary notice paper. Are
there any other proposed amendments that you aresa?

Ms Le Souef No.

Ms Bush: On our instructions, they are the only amendmevitich Hon Sue Ellery intends to
move at this time.

CHAIR : Do members have any further questions?

Hon HELEN MORTON : Can you indicate whether the bill was originatyended as a bill for
the terminally ill and that changed along the waywas it always intended that the bill would not
necessarily be focused on people who are terminiélly

Ms Bush: Initially the discussion paper which was put satight comments on medical treatment
for the dying. However, in the context of the kahd given that consent was required for all
treatment, it was considered necessary to deal alitimedical treatment. To have a complete
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scheme, we needed to deal with all health carenahgust medical treatment for the dying - again,
because of this background of consent.

Hon HELEN MORTON : However, by the time it was drafted, it was didly a bill for all
medical consent.

Ms Bush: When the discussion paper was put out, the obmiethe bill was not discussed but
medical treatment for the dying was an area whiohld/have been more controversial than other
treatment.

Hon HELEN MORTON : Some of the other states have legislation sigetftreatment of the
terminally ill, or whatever words are used.

Ms Bush That is in the context of their equivalent ofvadce health directives. The other
jurisdictions, where there are guardians, endugingrdians or persons responsible, they are given
authority in relation to all health care -

Ms Le Souef That has been a very important part of this bill
Ms Bush - and not just for the terminally ill.
Hon HELEN MORTON : Sorry, say that again.

Ms Le Souef The enduring power of guardianship was alwatlse-discussion paper included a
section on the introduction of enduring power oauglianship. It was never just about decision-
making at the end of life.

CHAIR : Is there anything that you want to add to tHerimation that you have already given us
today?

Ms Le Souef | do not think so.
Ms Bush: No.
Ms Le Souef No, thank you.

CHAIR : Thank you both very much for your time and fog vidence you have given today. You
have been of great assistance to the committeghoWigoing back through my notes now, | am
aware that you have taken a note of those matikemton notice and that you will be providing the
committee with further information. The committedl now discuss the evidence that we have
received today and if there is a need to contaotagain, we will be in touch. You will receive a

transcript of today’s proceedings. | explained skeus of that transcript earlier. Thank you very
much for your attendance today.

Ms Bush: Do you have a time frame in relation to a resgofor these questions on notice? We
know that you have a limited time -

Hon PETER COLLIER : Five o’clock today is fine!
Ms Bush: Sorry?
Hon GIZ WATSON : He is joking!

CHAIR: Yes. We are under the hammer with the reportimg frame and would very much
appreciate your getting it back to us as soon asiple.

Ms Le Souef We will do that.
Ms Bush: Thank you.
CHAIR : | am sure that you will; thank you!
Hearing concluded at 1.51 pm



