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Hearing commenced at 10.15 am 
 
Mr ROD WHITHEAR 
Chief Executive, sworn and examined: 
 
Mr DAMON de NOOYER 
Chief Finance Officer, sworn and examined: 
 
Mr KANE BLACKMAN 
Commission Secretary, sworn and examined: 
 
 

The CHAIR: Thank you very much for taking the time to meet with us; it is very much appreciated. 
This should not be too arduous. I have a few questions and I know a couple of the other members 
have. 

On behalf of the committee, I would like to welcome you to the hearing. Today’s hearing will be 
broadcast, so before we go live I would like to remind everyone that if you have any private 
documents with you, please keep them flat on the desk to avoid the cameras. Please begin the 
broadcast. 

The committee acknowledges and honours the traditional owners of the ancestral lands upon which 
we meet today, the Whadjuk Noongar people, and pays its respect to their elders past and present.  

I now require you to take either the oath or the affirmation. 

[Witnesses took the oath or affirmation.] 

The CHAIR: Thank you. You have signed a document entitled “Information for Witnesses”. Did you 
read and understand that document? 

The WITNESSES: Yes. 

The CHAIR: These proceedings are being recorded by Hansard. A transcript of your evidence will be 
provided to you after the hearing. Please note that the broadcast will also be available for viewing 
online after this hearing. Please advise the committee if you object to the broadcast being made 
available in this way. To assist the committee and Hansard, please quote the full title of any 
document you refer to during the course of this hearing for the record. Please be aware of the 
microphones and try to speak into them; make sure you do not cover the microphones with papers 
or make noise near them. If you make adverse allegations during your evidence, the committee may 
release that information to allow the other party a chance to respond. Please try to speak in turn. 
I remind you that your transcript will be made public. If you wish to make a confidential statement 
during today’s proceedings, you should ask the committee whether you can give your evidence in 
private. If the committee grants your request, any public and media in attendance will be asked to 
leave the room. Until the transcript of your public evidence is finalised, you should not make it 
public. I advise you that publication or disclosure of the uncorrected transcript of evidence may 
constitute a contempt of Parliament and may mean that the material published or disclosed is not 
protected by parliamentary privilege. That is it, guys. Any questions? 

The WITNESSES: No. 

The CHAIR: Would you perhaps like to make an opening statement? 

Mr WHITHEAR: No, chair.  
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The CHAIR: Thank you. I was previously the shadow Minister for Disability Services. It is an area that 
I am very interested in, particularly with regard to the NDIS and the role of the NDIA in terms of the 
implementation of the NDIS. That, of course, draws a direct link to the catastrophic injuries fund. 
Can you perhaps just give us a little bit of background on the catastrophic injuries fund in terms of 
its genesis, its implementation and how it is going? 

Mr WHITHEAR: Sure. The Productivity Commission, as you would be aware, chair, wrote a report in 
2011 recommending the establishment of the NDIS, which was a rehash of an idea that had been 
around in the 1970s. It also proposed the establishment of what it branded the National Injury 
Insurance Scheme. It proposed that four types of injury be covered. Cynically, you could argue that 
it was a case of the commonwealth recommending the states forgo their funding up to the 
commonwealth, with a large commonwealth contribution, but then some of the most serious 
injuries were pushed back down to the states to look after. There were already a couple of funds in 
Australia. We established ours in 2016, so it is now five years old and is in the process of being 
reviewed. As some of you may recall, there was a statutory obligation for that scheme to be 
reviewed at the five-year mark. 

The CHAIR: Do you have the quantum of the fund over the last five years? If not, I can take it on 
notice. 

[10.20 am] 

Mr WHITHEAR: Yes, we will have it here. Revenue is about $200 million per annum, and we have 
had some pretty healthy investment returns on the funds that have been paid as premium revenue. 

Mr de NOOYER: As far as participants are concerned? 

The CHAIR: Yes, that was my next question. I will be interested to know, one, the quantum, but also 
the participants from 2016 to your most recent figures. 

Mr BLACKMAN: I can answer the participants question. There have been 136 people with 
catastrophic injuries accepted into the scheme since its inception on 1 July 2016. Of those, 
approximately 26 have exited the scheme, either because they have passed away due to their 
injuries, moved overseas or are no longer engaging with the Insurance Commission. So, 136 have 
been accepted, but 26 have since exited. 

The CHAIR: Of that 136, what would be the total contribution to their claims? Can we get the 
quantum of the fund from 2016? 

Mr de NOOYER: I do not have the full amount paid. 

The CHAIR: We can take it on notice if you like, for each of the years. 
[Supplementary Information No A1.] 

The CHAIR: But you are saying that it is around the $200 million mark? 

Mr WHITHEAR: Per annum. 

The CHAIR: Yes. That is a lot of money. Absolutely worth it, of course. With that, then, we are 
constantly hearing about the cost of the NDIS, which is extraordinary. I am very conscious of the 
genesis of the NDIS, you are quite correct, from that Productivity Commission report to the 
implementation. It has got bipartisan support and it is a step in the right direction. But I have to be 
honest, and this is not your issue, so much, it is with regard to the implementation, there have been 
some serious issues with regard to benefactors of the NDIS having packages that are worse off as a 
result of the NDIS. I am not in that role anymore, but that was the single-biggest issue I had to deal 
with in the last four years—people who found that their packages were worse off. For a program 
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that was meant to empower people with a disability, they did not feel that empowered. With that, 
what is your relationship with the NDIA and the implementation of the NDIS? 

Mr WHITHEAR: It is not particularly tight, because they will look after their customers, clients or 
whatever term they use, and we look after ours. There will be people who perhaps would be entitled 
to packages under the NDIS from the NDIA but for the existence of our scheme. So, people who 
were injured in a car accident who cannot prove that another party was at fault are in our scheme. 
Prior to 2016, those people would presumably have been looked after by the Disability Services 
Commission. 

The CHAIR: So now, I assume, if they get this fund, they relinquish any access to a package from the 
NDIA. 

Mr WHITHEAR: Our fund provides care, support and home modifications, but we do not provide a 
house. We have had some remarkable success where I think it is 88 per cent of our people are now 
back living at home, so there has not been, I guess, an increased demand for community housing 
there, but there are some who might seek support from the Housing Authority or the NDIA. 

The CHAIR: Is there any duplication in terms of the NDIS and your fund? 

Mr WHITHEAR: We do not think so; we think there is a reasonably clear air gap. 

The CHAIR: Delineation. 

Mr WHITHEAR: Yes. 

The CHAIR: How many are currently affected at the moment? 

Mr BLACKMAN: There have been 136 accepted since inception, and about 26 of those have 
subsequently exited. 

Hon JACKIE JARVIS: About 110.  

The CHAIR: Do you think it could be improved in any way to ensure that those who have access to 
the catastrophic injuries fund are not in any way disadvantaged as a result of the fact that they get 
a separate pool to the NDIA? 

Mr WHITHEAR: I would suggest that our people are advantaged because there is a clear fund set 
aside. There are national standards, if you like, as to what constitutes a catastrophic injury. Our 
claimants have certainly indicated to us that they see themselves as better off by virtue of their 
disability being caused by a car accident versus some other cause. 

The CHAIR: In terms of access to the fund, how many hoops do you have to go through to get it? 

Mr WHITHEAR: It has actually worked remarkably well. The hospitals and the police actually notify 
us very quickly about a wide range of accident victims, if you like. Not all of those will meet the 
catastrophically injured criteria. There is actually a quite rapid notification process. Our care 
coordinators go out to the trauma hospitals. We actually had to pull back. That was working so 
quickly that some of the families have said, “I can’t deal with you yet. Can you just give us a few days 
or a week and then come and see us?” As far as access, it seems to be working really quite efficiently. 

The CHAIR: What is the criteria to access the fund? 

Mr WHITHEAR: Acquired brain injury, spinal cord injuries, paraplegia, blindness, burns to a certain 
extent of your body. 

Mr BLACKMAN: And multiple amputations. 

Mr WHITHEAR: Yes. They are agreed nationally. That is kind of helpful because it gives a standard. 
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The CHAIR: I guess the reason I asked that was because, as I said, again it goes back to the NDIS, 
where quite frankly some of the stories that came to my office and to me were terrible in terms of 
people not being able to access the NDIS who were living a life of despair. I would like to think that 
that is not the situation with the catastrophic injuries fund. 

Mr WHITHEAR: No. 

Mr BLACKMAN: One thing to point out—a key difference—is that we are providing lifetime 
treatment, care and support across a person’s entire life, whereas for participants in the NDIS, they 
will cease at age 65. I certainly have a lot of familiarity with the NDIS in terms of having a son who 
is a participant, and I do not see any similarities between the initiation process between the NDIS 
and the catastrophic scheme. As Rod alluded to before, our staff are there extremely early in the 
person’s life, engaging with the family in the hospital and letting them know what their entitlements 
are, rather than actually responding via a large bureaucracy to someone’s needs. 

The CHAIR: That is really good to hear. This is not a political statement at all; it is just that you have 
got people out there with a disability and, quite frankly, their life is traumatised as a direct result of 
the hoops they have to jump through to get access to their package, or, after a certain number of 
months, they have to go back and prove a whole host of other things et cetera. Quite frankly, these 
people are marginalised for all the wrong reasons. Thanks for that; I appreciate that. 

I will quickly move on. One other thing that I have an interest in is that you also have responsibility 
for the former police officers medical benefit scheme. Is that correct? 

Mr WHITHEAR: Yes. 

The CHAIR: Could you give me a bit of background on that? 

Mr WHITHEAR: It would have to be at a pretty high level. It is not one of our largest cohorts or 
products, if you like. It is to cover exactly what the name suggests—it is medical costs after 
separation from the police force.  

[10.30 am] 

Mr BLACKMAN: It was established about 10 years ago to cover former police officers and former 
Aboriginal liaison officers as well. The benefits to be paid under that are medical, but they are also 
aligned with the workers’ compensation act, so there are set thresholds and entitlements associated 
with that piece of legislation. 

The CHAIR: What is the criteria for former officers accessing that fund? 

Mr de NOOYER: It is those officers who have sustained a work-related injury or disease during the 
time of their service and then have subsequently left the police force. 

The CHAIR: Does it cover mental health support? 

Mr WHITHEAR: For cost, yes, I believe so—for, say, psychology sessions. 

The CHAIR: It does do that, does it? Do you have some numbers on that? When did you say this was 
established? Was it 10 years ago? 

Mr BLACKMAN: Yes, around that time. 

The CHAIR: Do you have any figures on claims or access to that fund? 

Mr de NOOYER: Yes, we currently have 254 open claims, and there were 16 new claims lodged in 
the 2020–21 financial year. 

The CHAIR: That is current. Would you have historical figures on that fund? 

Mr de NOOYER: We do, but not on hand. We can provide that information. 
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The CHAIR: From inception. When was it commenced? Was it 2010? 

Mr BLACKMAN: I would have to come back to you on the specific date. 

The CHAIR: That is fine. If we could get the figures from inception, that would be really good. 
[Supplementary Information No A2.] 

Hon JACKIE JARVIS: Just supplementary to that, when you say “open claims”, are they ones that 
have been agreed to? 

Mr de NOOYER: Yes, they have been lodged and they are currently being either assessed or have 
been agreed to and there have been ongoing payments. Sometimes with these claims there will not 
be a straight out one-off settlement; it might be progressive payments over a period of time. 

The CHAIR: If an officer, for example, was getting, say, mental health support through this scheme, 
is it finite? 

Mr de NOOYER: Yes. The entitlements largely mirror those of the workers’ compensation act, which 
does have thresholds in place for certain payment types. 

The CHAIR: So if someone wanted some mental health support—this is an issue I have been 
following for a number of months now—how long would that officer be secure in the knowledge 
that that fund would not dry up? Of course, those demons of doubt are not going to just go away 
when the funds stop. I am just wondering whether there is something there—some threshold 
level—that you reach before that officer ceases getting support. 

Mr BLACKMAN: There certainly would be. We would have to come back and give you that on notice. 
None of the entitlements are ongoing and endless. Each has their own category, which is set under 
legislation. We would have to come back to you on that category specifically and let you know the 
quantum and the duration. 
[Supplementary Information No A3.] 

The CHAIR: Are there particular categories for this particular fund? It is so open-ended. What criteria 
exists for an officer to say, “Yes, I qualify for this fund”? 

Mr WHITHEAR: I think it is as Damon articulated. I think a lot of our claims are receipts for 
medications, massage therapy or something like that. Unfortunately, the three of us are not close 
to the workers’ comp thresholds. As Damon said, this is 250-odd claimants out of the 21 000 that 
we have, so we are just not that close to it. 

The CHAIR: Without notice, I appreciate that you probably do not know. This is why we have these 
hearings—so that we can get to the bottom of it. 

If possible, I would really would like to have some sort of identification of the categories of those 
claims over that 10-year period, in terms of a breakdown of the numbers. That can still be in A3. 

Hon JACKIE JARVIS: Can we also get wrapped up in that claims that are rejected? I would be 
interested to see the number made. 

Hon SAMANTHA ROWE: Does that include the criteria? 

The CHAIR: Yes. Good point. If we could just also get one where the claims have been rejected, that 
would be good. Will you have that information? 

Mr de NOOYER: Yes. 

Mr WHITHEAR: We will. There will be claims where there has been disagreement, if you like. If 
WorkCover specifies that a certain treatment will be paid at rate X and the service provider charges 
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rate Y, there can sometimes be a disagreement about the cost of an individual’s service, but that 
does not mean it is a rejection of the claim. 

Hon JACKIE JARVIS: I was not talking more about individuals who put in a claim for a massage 
therapist; I was thinking more about a former police officer who has come and said, “I’ve got a 
claim”, and you say, “No, you don’t.” I think the mental health one might be one of those ones 
where it is a bit different to when you have lost an arm.  

The CHAIR: Without a doubt. The reason I asked this question in particular is that, as I said, it is an 
issue that I have been following quite forensically. One of the issues out there for police officers, 
and particularly former police officers, is that they do not understand what services are available to 
them. I would be interested to see how many have accessed this fund, and to try, if we can, to 
promote that so that they do not suffer in silence. That is all I have at this stage, so thank you very 
much, gentlemen. 

Hon NICK GOIRAN: Just following up on those questions by the chairman, there was an indication—
I know it has been taken on notice—about the quantum that is paid out every year for the 
catastrophic injuries support scheme. I think the indications are that it is about $200 million a year. 

Mr WHITHEAR: In premium revenue. 

Hon NICK GOIRAN: So that is the premium revenue. Do we have the data with respect to the 
quantum of claims being paid out? 

Mr BLACKMAN: No, we have taken that on notice as the first question. It is the payout and then the 
total cost, because we have to provision for the lifetime cost as well. We will provide the figure of 
what has been paid out but also what we expect to pay in future years. As we said earlier, these 
claims can last sometimes 60, 70, 80 years, and it is really critical that the Insurance Commission 
receives the premium to then provision and have that available to make those future payments. 

Hon NICK GOIRAN: Indeed. 

Mr de NOOYER: For example, in the 2020–21 financial year, we received $206 million in premium 
revenue just for that fund. We paid out $16 million in physical claims, but we held provisions for 
almost $700 million on future claims expenses. As Kane mentioned, not all of that money is paid out 
straightaway; it is drip-fed to people over, potentially, their life, so there is a fair bit sitting in 
reserves for the costs of those future claims. 

Hon NICK GOIRAN: As it should be. It is good that that is being done. When the scheme first started 
five years ago, it was estimated that there would be 44 new claimants each year. It sounds like we 
are looking at about 27 per year at the moment. Is that something that will be assessed as part of 
the statutory review process? 

Mr WHITHEAR: It is assessed annually by our actuaries. Fortunately, we have not had the same 
experience as New South Wales had, which was what the actuaries modelled expectations of. We 
were expecting 44 per annum. It has been, happily, quite a bit less. Our actuaries in each of those 
five years have started to revise down their forecasts of the number of people catastrophically 
injured in car accidents. 

Hon NICK GOIRAN: So they have been forecasting less per year, but that has not resulted in a 
reduction in premium? 

Mr WHITHEAR: No, it has not. One of the factors here that makes the actuaries lives and our jobs 
difficult is trying to forecast those accidents and those injuries that will be a catastrophic injury or 
death or something less than catastrophic. There are fine lines. On the weekend, when I heard about 
that poor bloke on the freeway, I thought he would have been one of our claimants. Unfortunately, 
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he has now passed away, but that is an example of where I was thinking that this would be 
somebody who we would be looking after. 

Hon NICK GOIRAN: Sure. I appreciate all those factors and they are incredibly difficult. They are just 
forecasts at the end of the day, but someone still needs to make a decision as to what the quantum 
of the premium is going to be. I am particularly keen to make sure that motorists are not paying a 
higher premium than they need to pay. I absolutely accept the evidence that has been provided 
today and congratulate the commission on making sure that there are sufficient reserves to look 
after these people for their lifetime, but I just want some confidence that this is actively being looked 
at and we are not unnecessarily really taxing motorists. 

Mr de NOOYER: As Rod mentioned, that is an active conversation every year when the actuaries 
provide their information. One of the other tricky things is when you have got such a low number 
of people, all you need from year to year is potentially a jump of four or five people and then you 
could see your premiums spike and then go down and then spike. I guess it is trying to maintain a 
little bit of balance with that along the way as well. 

Hon NICK GOIRAN: Is the statutory review currently underway? 

Mr BLACKMAN: Yes.  

[10.40 am] 

Hon NICK GOIRAN: Who is undertaking that task? 

Mr BLACKMAN: BaxterLawley has been contracted to undertake the consultation with participants 
in the scheme and key stakeholders. The Insurance Commission will be including that consultation 
in its report, as required, to the minister, I think with the terms of reference.  

Hon NICK GOIRAN: Is the report due within 12 months? 

Mr BLACKMAN: I believe so, yes. 

Hon NICK GOIRAN: Would you have the information in terms of the cost of contracting this out to 
BaxterLawley? 

Mr BLACKMAN: Not with me, but we can provide it as supplementary information. 
[Supplementary Information No A4.] 

Hon NICK GOIRAN: In terms of the catastrophic injuries support scheme, is there some form of 
limitation date by which potential participants need to notify the commission? I know it is a no-fault 
scheme. 

Mr WHITHEAR: I do not recall us building that in. I know there is a limitation period for compulsory 
third party. I guess, as I was explaining before, the rapid notifications we are getting and the 
engagement has not meant that that has arisen as something that is a concern—that there is a 
catastrophic injury out there that we are not aware of. 

Mr BLACKMAN: And the severity of the injuries is such that people with those injuries require 
significant support. It would be highly unusual for the participants not to know about the scheme, 
but also for the Insurance Commission not to have been notified via the police, the hospitals or the 
families directly. 

Hon NICK GOIRAN: I agree. I am pleased to hear that the notification seems to be very rapid, to the 
point of some of the evidence earlier indicating that some of the families are saying, “Just wait a 
few more days and we’ll come back to you.” But I also want to make sure that no-one is missing out 
that we are not aware of. Would you be able to take on notice to clarify if there is any limitation 
period? 
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[Supplementary Information No A5.] 

Hon NICK GOIRAN: I would like to turn to the Bell Resources litigation and the settlement of that. 
Was the final share of that $665.4 million? 

Mr WHITHEAR: That was the amount paid and received in September last year. 

Hon NICK GOIRAN: I think it was 11 September 2020. How much of that settlement—the 
$665.4 million—received by the commission on 11 September last year has been returned to 
government? 

Mr WHITHEAR: We paid in tax I think a total of $252 million. About $200 million of that was from 
the Bell settlement. So there has been a tax payment. That is it to date.  

Mr de NOOYER: Yes. 

Hon NICK GOIRAN: When would that $200 million have been paid? 

Mr de NOOYER: That was paid throughout the last financial year through monthly instalments, with 
a balancing payment paid in June. That will be reflected in the government’s 2020–21 financial 
statements. 

Hon NICK GOIRAN: So instalments in the last financial year, but the commission only received the 
money on 11 September 2020. 

Mr de NOOYER: Yes, so from then onwards. 

Hon NICK GOIRAN: So from 11 September 2020 until 30 June 2021, there was a series of instalments 
paid by way of what is categorised as the payment of tax from the Insurance Commission to the 
state government. Are they always paid on the same day each month, like the final day of the 
month? 

Mr de NOOYER: Yes. It is based on the commonwealth corporations statutory payments calendar, 
so it is normally about the fifteenth of each month that we need to submit that. 

Hon JACKIE JARVIS: So is that to the commonwealth? 

Mr de NOOYER: No, this is to the state. This is a tax-equivalent regime, which sort of mirrors the 
commonwealth corporations scheme.  

Hon NICK GOIRAN: So it is around the fifteenth of the month. Let us use the fifteenth for the 
purposes of our discussion today. In the situation where the commission received money on 
11 September 2020, would the first payment then have been due on or around 15 September or 
would it have waited until the following month? 

Mr de NOOYER: It probably would have waited until October. The payment would have been made 
in October. 

Hon NICK GOIRAN: Okay. So we are probably talking about, in the last financial year, around nine 
instalment payments. 

Mr de NOOYER: Yes, and the June payment was a little bit more as a top-up to reach that 
$200 million. 

Hon NICK GOIRAN: Okay. Why was it $200 million? Was that because it was 30 per cent of the 
$665.4 million? 

Mr de NOOYER: Yes, correct. 

Hon NICK GOIRAN: But there was an understanding that it could be paid by way of instalments? 

Mr de NOOYER: Yes. 
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Hon NICK GOIRAN: On 4 October, not long after that, there was a media release distributed by the 
Premier advising that every WA householder would receive a one-off $600 credit on their residential 
electricity bill, and that this would happen from 1 November 2020. He said, and I quote — 

The credit has been funded from the recent Bell Group settlement … 

Was anyone at the Insurance Commission involved in the preparation of that media release? 

Mr WHITHEAR: No. 

Hon NICK GOIRAN: Between 11 September, when the settlement was received—that is the 
$665.4 million that we referred to—and this media release issued by the Premier on 4 October, 
were there any personal discussions with the Premier indicating that the Insurance Commission 
would hand over those settlement proceeds except for $10 million? 

Mr WHITHEAR: The discussions, as I recall, were between us and Treasury. 

Hon NICK GOIRAN: Okay. Would those discussions between the Insurance Commission and 
Treasury have happened in the window between 11 September 2020, when the settlement moneys 
were received, and the Premier distributing his media release on 4 October? 

Mr WHITHEAR: I think, very readily, yes, there could have been some in that window, but there 
would have been discussions earlier than that because we had agreed the settlement some time 
beforehand. There had been a number of court actions to agree schemes of arrangement and so 
on, so it was not, I guess, a surprise when it turned up on 11 September. We were very happy to 
finally see it, but we had been planning for that for a very long time. 

Hon NICK GOIRAN: Okay. The Premier said that it has been funded—the $600 credit on residential 
electricity bills. Has there been any information provided to the Insurance Commission as to what 
the final amount was of the electricity credit? 

Mr WHITHEAR: No, member. I guess the key factor here is that money is fungible. The timing of our 
tax or our dividend payments does not really affect other government expenditure decisions. 

Hon NICK GOIRAN: Are you saying that the government could rely on the Insurance Commission 
providing the settlement funds from the Bell settlement in order to plan and then deliver this 
electricity credit? 

Mr WHITHEAR: Our discussions with Treasury were to the effect that we expected to be able to pay, 
and still expect to be able to pay, robust dividends, and part of that will be funded from the Bell 
settlement. 

Hon NICK GOIRAN: Yes, sure, but I want to make sure that what the Premier said is true. He told 
the people of Western Australia on 4 October 2020 that the $600 electricity credit will see the 
McGowan government deliver $644 million back into the pockets of Western Australians, and he 
has said that that has been funded by the historic Bell Group settlement. Now I find out today that 
the government has only received—I do not say that as a criticism of the Insurance Commission in 
any way—$200 million of that money, which is a far cry from $644 million. It makes me wonder: 
where did the other $444 million come from? 

Mr WHITHEAR: As I said, money is fungible. I read Treasury Hansard from its appearance here and 
they made that point—that money is fungible. It is difficult to draw a direct line necessarily from a 
funding source to a particular commitment. There may be timing differences in cash flows. That 
does not usually pose a problem for governments working on an accrual accounting basis. 

[10.50 am] 
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Hon NICK GOIRAN: Least of all when the Insurance Commission has got $665.4 million provided to 
it on 11 September 2020 and the Premier wants to deliver an electricity credit to people two months 
later, the money is certainly there. I do not think there are any cash flow issues.  

In terms of the dividend that is provided, is there then an expectation by government or Treasury 
at the moment that the Insurance Commission of Western Australia will be paying to it the balance, 
which is $444 million? 

Mr WHITHEAR: The Insurance Commission expects it has the capacity to make a significant dividend 
return to government. 

Hon NICK GOIRAN: But what is the expectation of government and Treasury based on the 
discussions the Insurance Commission has had with it as to the quantum of that dividend? 

Mr WHITHEAR: I think Treasury had written in the last budget — 

Mr de NOOYER: And in its Pre-election financial projections statements it booked, I think, 
$455 million. My understanding is that that will flow through to the next set of Budget Statements 
which will be released in a week or so. 

Hon NICK GOIRAN: So the expectation of government is that in the current financial year there will 
be a dividend provided to it from the Insurance Commission of $455 million? 

Mr de NOOYER: From the Bell settlement. 

Hon NICK GOIRAN: So there may be an additional dividend provided over and above the 
$455 million? 

Mr de NOOYER: Yes. As part of the dividend process and the legislation that we work with, the board 
will make that formal decision in September following the finalisation of our financial results, as 
they do every year. A recommendation will then be made to the minister who can accept that 
recommendation or not. 

Hon NICK GOIRAN: But the point is the board has not made the decision yet. 

Mr WHITHEAR: The board has the capacity to make that, but, yes, it is scheduled to look at that as 
Damon said, as our accounts are finalised for last financial year. 

Hon NICK GOIRAN: So the board has not made a decision yet to provide a dividend to the 
government of $455 million just for the Bell Resources. There has been no decision by the board on 
that? 

Mr WHITHEAR: The board is aware of government expectations and Treasury expectations as 
outlined in the pre-election forecast. 

Hon NICK GOIRAN: But the board has a fiduciary duty to act appropriately with respect to the funds 
of the Insurance Commission, and not simply do what the Premier tells them to do. 

Mr WHITHEAR: No, and it will make decisions in accord with section 29 of the act next month. 

Hon NICK GOIRAN: For the $455 million the government is expecting the Insurance Commission to 
hand over—the board will make a decision on that in due course—what is the mechanism that 
enables that to be done? 

Mr de NOOYER: As in a legislative mechanism? 

Hon NICK GOIRAN: Yes. What gives the power to the board to be able to hand over $455 million of 
money to the government? 

Mr de NOOYER: Section 29 of the Insurance Commission act provides for a final dividend to be paid 
based on the performance of that financial year, so that is, essentially, the mechanism. 
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Hon NICK GOIRAN: Does the section 29 dividend mechanism enable the board to provide a dividend 
of any amount—any proportion in terms of the profit? You can only provide a dividend if you have 
actually made a profit. 

Mr de NOOYER: Yes. The only limitation is the profit that year, so you cannot pay out more than 
you have made as a profit that year, and I think it is based on the profit after–tax figure. 

Hon NICK GOIRAN: The profit with respect to the Bell Resources matter was how much? 

Mr WHITHEAR: We would not segregate that as profit, if you like. Our total profit after tax, driven 
by our investment fund, after tax was $1.1 billion. The previous financial year, as you might recall, 
the last quarter of the 2020 financial year, was a pretty grim one for financial markets. We made a 
loss that year. This year we have made a very substantial investment return of over 17 per cent and 
that has driven that, and the Bell proceeds have driven a gross profit of $1.6 billion and a net profit 
of $1.1 billion. 

Hon NICK GOIRAN: Sorry, just explain that; the difference being the tax, is it? 

Mr WHITHEAR: Yes. 

Hon NICK GOIRAN: So $1.6 billion is gross, $1.1 billion is net, and the $500 million difference 
includes the $200 million that has been paid to the government for tax for Bell? 

Mr de NOOYER: Yes. 

Hon NICK GOIRAN: The $1.1 billion net that remains, to what extent does that come from profit 
from the third party insurance scheme?  

Mr WHITHEAR: There is $78 million. That is ICWA as a whole. 

Hon NICK GOIRAN: The point being is that it would be less than $78 million? 

Mr de NOOYER: Yes. So the underwriting profit for the third party insurance fund for the last 
financial year was $28 million. The overall profit before tax is about $1.4 million, but that is because 
that Bell money, we put it into the third party insurance fund because, essentially, that is where a 
lot of the costs were coming out of. So it has gone into the third party insurance fund and that is 
where it will come back out of. 

Hon NICK GOIRAN: All right, let us get this right. The Bell money has now been put into the third 
party fund and that is the $665.4 million? 

Mr de NOOYER: Correct; apart from $10 million which was transferred to the government insurance 
fund. 

Hon NICK GOIRAN: For costs? 

Mr de NOOYER: Yes, for costs that that fund had historically worn. 

Hon NICK GOIRAN: Once we include the Bell settlement, the third party fund’s profit for the last 
financial year was how much? 

Mr de NOOYER: Before tax, it was around $1.4 billion. 

Hon NICK GOIRAN: It was $1.4 billion, of which $665.4 million can be attributable to the Bell 
settlement? 

Mr de NOOYER: Yes, or $655.4 million. 

Hon NICK GOIRAN: It is $655 million; you are quite right. That leaves more than $700 million to be 
accounted for. A very small proportion comes from the profit from the scheme itself, so is the rest 
of it investment returns? 
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Mr de NOOYER: Correct; approximately $700 million in investment returns for the year. 

Hon NICK GOIRAN: The sections 28 and 29 dividend provisions—this goes back to the earlier 
question—does it have any restriction or restraint on the proportion as a percentage that the board 
can hand over by way of a dividend? 

Mr WHITHEAR: Only that net profit. 

Hon NICK GOIRAN: You could in theory give $1.4 billion. 

Mr de NOOYER: Well, yes; dividends are only paid out of the third party insurance fund because 
when the catastrophic injury fund was set up it was agreed that there would be no dividends paid 
out of that. So when you look at just the third party insurance fund, yes, the profit before tax is 
$1.4 billion—after tax, it is just below $1 billion. So, yes, in theory, dividends up to $1 billion can be 
paid. 

Hon NICK GOIRAN: And that is a determination for the board to make on an annual basis. 

Mr de NOOYER: Yes. 

Hon NICK GOIRAN: And that determination is yet to be made? 

Mr de NOOYER: Yes. The board will take into other factors such as solvency, capital adequacy, what 
else is on the horizon and things like that.  

Mr WHITHEAR: There are two decision points. There is an interim dividend and a final dividend each 
year. 

Hon NICK GOIRAN: The section 28 and 29 provisions require the Insurance Commission to provide 
a written report to the minister. Given the information provided earlier that the board is yet to make 
a decision, I take it then that no such report has been provided to the minister? 

Mr de NOOYER: Not for this financial year yet. The timing is generally at the September board 
meeting they will make that determination, and shortly thereafter that the report goes to the 
minister. That is the sequence every year. 

[11.00 am] 

Hon NICK GOIRAN: The decision for the dividend that is going to be made in, I think you 
said, September, is in respect of the final profit for the last financial year? 

Mr de NOOYER: Correct 

Hon NICK GOIRAN: Of which the entire amount of the Bell settlement came in? 

Mr de NOOYER: Correct. 

Hon NICK GOIRAN: Is the written report that is provided by the commission to the minister under 
either section 28 or section 29 publicly available? 

Mr WHITHEAR: It has not been, thus far. 

Hon NICK GOIRAN: Is it prohibited or is it just something that has not been done as a matter of 
course? 

Mr WHITHEAR: I would have to check. 

Hon NICK GOIRAN: Can we take that on notice? 

Mr WHITHEAR: Yes. 
[Supplementary Information No A6.] 

Hon NICK GOIRAN: Has a date been set for the board meeting to make this decision? 
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Mr BLACKMAN: Yes 

Hon NICK GOIRAN: What is that date? 

Mr BLACKMAN: It is 15 September. 

Hon NICK GOIRAN: Neither the Premier nor—in fact, the Premier is the minister responsible now, 
is he not, because the Insurance Commission falls under the Treasury portfolio? The Premier will 
not be present at that meeting on 15 September? 

Mr WHITHEAR: No. 

The CHAIR: We will go to Jackie Jarvis for now. 

Hon JACKIE JARVIS: I am just doing my back-of-the-envelope numbers, so Bell paid out $665 million. 
You have already paid $252 million in your tax equivalents. I just have got a copy of your 2020–21 
end-of-year performance report showing that amazing — 

Hon NICK GOIRAN: Member, it is $200 million that they paid back for tax equivalents. 

Hon JACKIE JARVIS: Was it 252? 

Mr de NOOYER: It was $252 million total during the year, of which $200 million was related to the 
Bell settlement. 

Hon JACKIE JARVIS: That makes my numbers even better. From the 2020–21 end-of-year 
performance, you had, as you said, an investment return of over 17 per cent. I worked out that 
$413 million—but it is obviously more of the Bell money. By the Insurance Commission retaining 
that $400 million in its books as opposed to transferring it to government, you made a significant—
because your investment return is so good that has probably given you a windfall of well over 
$70 million just on investment return for that 12 months from September 2020 to September 2021? 

Mr de NOOYER: Yes. So we have invested that along similar lines that we invest the rest of our 
money. 

Hon JACKIE JARVIS: Because you have had such a good investment return, you have actually, I guess, 
more money that you could potentially pay to government. 

Mr de NOOYER: Correct. 

Mr WHITHEAR: We grew the settlement funds substantially in that term. We invested them just in 
liquid assets because we assumed we would not be hanging onto those funds for long. We made a 
very healthy return and that will feed into decision-making going ahead. But our liabilities grow as 
well as our investments. When we have had a very successful investment year, we are very pleased, 
but we and the board need to focus very heavily on the liability side of the ledger as well. We know 
we cannot deliver a 17 per cent investment return every year.  

Hon JACKIE JARVIS: No, because the Bell money was outside of your normal scope of business. 

Mr WHITHEAR: Indeed, investment returns in aggregate, investment returns on the Bell funds 
obviously were good, and we did make that small underwriting profit on the CTP fund that Damon 
mentioned, but I think that was only four per cent of revenue. The underwriting history for the 
Insurance Commission is a chequered one. I think we have made an underwriting loss in 12 of the 
last 20 years or something like that, so we almost have to operate on an assumption that we will 
make an underwriting loss, but we try to minimise that.  

Hon JACKIE JARVIS: I was just more concentrating on that 12 months from September 2020 to, say, 
September 2021, and that if that $440 million had gone into Treasury funds back in September 
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2020, that is potentially $74 million of investment income that would have been lost in those 
12 months. 

Mr de NOOYER: Correct. 

Hon JACKIE JARVIS: Thank you. 

Hon NICK GOIRAN: Just before I move on to a fresh topic, have we got a final total for the legal costs 
paid by the Insurance Commission over the course of the Bell Resources litigation saga? 

Mr de NOOYER: We do. 

Mr WHITHEAR: This is my least favourite topic. In the absence of finding the figure, if I can use a 
round number of a quarter of a billion dollars. 

Hon NICK GOIRAN: That is fine for our purposes today. 

Mr de NOOYER: Yes; I think since 1995, $292 million. 

Hon NICK GOIRAN: After we take out the $292 million of costs that have been paid by the 
commission and the $200 million paid in tax—that is $492 million—it still leaves a substantial 
amount of about $170 million; is that something that the board takes into account when it makes 
its decision on 15 September? 

Mr WHITHEAR: We will take into account solvency, liability forecasts, a range of factors in this. 
I would not add that $290 million to the $200 million return. One has gone out over a considerable 
number of years—a couple of decades—and the other one is payments within one financial year, 
so it is a bit difficult to compare the opportunity costs as a question that we consider. Even though 
we have now received substantial funds out of the Bell litigation, the Insurance Commission is still 
worse off than had it never heard of Bell Resources or WA Inc. If those funds had been in our 
investment portfolio rather than spent on legal fees, we would have more money than we have 
now. 

Hon NICK GOIRAN: So that money that you are referring to is the $292 million? 

Mr WHITHEAR: Yes. 

Hon NICK GOIRAN: Sadly, I agree. I understand why that is a question you do not want us to raise. 

I will move on to a different topic and thank you for your candour this morning. With regard to the 
issue of limitation dates, we touched on that a little bit earlier with regard to the catastrophic injury 
support scheme, and you have kindly taken a question on notice. With regard to the fault scheme 
for motor vehicle accidents, does the commission provide formal notice to an injured motorist of 
the limitation period? 

Mr BLACKMAN: There are notices of the limitation period on our website and there are notices of 
the limitation period in some correspondence that we send to claimants, noting that limitation 
periods differ depending on the date of the accident, obviously, as well. There are different 
limitation periods for different accident dates. 

Hon NICK GOIRAN: Different in that I think it is more in respect of the different age of the motorist. 
You mentioned that it is provided in some correspondence. When you say “some correspondence”, 
do you mean like every claim would still get one of these pieces of correspondence or not 
necessarily? 

Mr BLACKMAN: Not every claim is associated with a liability act. Rod referred before to 21 000 
claims in the motor injury insurance area. We have received maybe 14 000 claims. Some of them 
are just for an ambulance bill, a physio treatment. There is a substantially smaller number which are 
compensation claims to which that legislation would relate. 
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Hon NICK GOIRAN: Is there perhaps an internal policy or procedure that guides when a notice of 
the limitation period is issued? 

Mr WHITHEAR: The reason I am a little hesitant is that the situation varies. Kane has given you an 
example of a lot of claims are just for ambulance bills or physio treatments or whatever. When we 
have been notified of an intention to claim—a compensation claim—and it is approaching the three-
year mark, I understand we write to people or their legal representatives, but obviously a vast 
majority of claims do not get there. 

[11.10 am] 

Hon NICK GOIRAN: Okay. As we are approaching the three-year limitation period, for example, in 
the case of a minor, under the age of 15, it is six years, again, is there some kind of policy or 
procedure document internally that guides the sending out of what would be presumably some 
form of template letter? 

Mr WHITHEAR: Most of our claims for minors, the serious ones are actually not settled until the 
minor reaches the age of majority. If they are significant accidents in a child’s life, sometimes the 
effect of that accident on the individual, in terms of career prospects and so on, cannot accurately 
be determined during childhood, and so for some of them, unfortunately, that means their claims 
are hanging around for a long time, which is a strain on the family and a burden on our books. But 
I think in most of those serious cases, we will wait until the child turns 18 before we settle. As long 
as we have had a claim lodged, then the statutory time limit does not apply; they have already met 
it. 

Hon NICK GOIRAN: When you say “it does not”, it applies at law, but the insurance commission does 
not take it up as an issue. 

Mr WHITHEAR: No. But they have lodged a claim. So they have done that within the three-year 
period. 

Hon NICK GOIRAN: Yes; they have notified the commission but they might not have issued a writ. 

Mr WHITHEAR: I think that is where we may write and say, “You may need to issue a writ in advance 
of that three-year period.” 

Hon NICK GOIRAN: I think that is a good practice. I just wanted to confirm: is there some kind of 
procedure or policy that guides that, so that that good and appropriate conduct is carried out across 
all claims not just on the good chance that a claims officer happens to remember to send it out? Is 
there something like that in existence? 

Mr BLACKMAN: I have certainly seen it written into some correspondence. We have tens of 
thousands of claimants and obviously millions of documents so we have certainly seen it on certain 
documents. We would have to take on notice the existence of a specific procedure or policy, but 
I have certainly seen it written in some correspondence.  

Hon NICK GOIRAN: Okay. 
[Supplementary Information No A7.] 

Hon NICK GOIRAN: I might just deal with the issue of claims harvesting. I think it was four years ago, 
the insurance commission in its annual report referred to this issue with understandable concern. It 
has not been mentioned in the last few reports. Can you just update us on that? Is that because the 
issue has been resolved or is the commission taking special action? 

Mr WHITHEAR: We are taking action. We are consulting with the legal fraternity and the State 
Solicitor’s Office about what to do about the challenge. There are some parts of the legal fraternity 
that are very keen for us to do something robust to — 
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Hon JACKIE JARVIS: Sorry; can I just get that term explained—claims harvesting. 

Mr WHITHEAR: It is also called claims farming. It is a practice of drumming up business to encourage 
people to make a claim. 

Hon JACKIE JARVIS: It is dodgy lawyers, is it? 

Mr WHITHEAR: Or their representatives. I have even had unsolicited phone calls that I can only 
connect to the making of a GP appointment using particular software that apparently passed on 
information to a firm that had a relationship with a call centre on the subcontinent somewhere and 
was encouraging me to make a claim despite the fact that I had not had a car accident and was not 
injured in any car accident. It is a consumer affairs issue as much as anything else. It is an annoyance. 
It is creating an administrative burden to us and we have had a couple of cases where, disturbingly—
the two cases I will refer to were run by law firms that are based in another Australian jurisdiction. 
One of them created two fictitious children in a car accident. Two people were in a car accident and 
the law firm said, “And their kids, A and B.” We found out that those kids actually did not exist. 
Another claim involved a firm encouraging somebody to make a claim on a no win, no fee basis. The 
claim did not have particular significant merit and I think we settled it for $2 000. The claimant then 
spoke to the law firm, and the law firm said, “We’ll keep that $2 000 and your legal bill for this claim 
is another $61 000.” In that case, no win, no fee certainly did not prove to be what is implied in that 
promise.  

So there are some concerns we have where we would like to educate the community a little better 
about the risks of no win, no fee. We would like to see genuine insurance claims coming through 
the door, rather than those that might be embellished. We know that some parts of the legal 
fraternity are concerned about changes in the market share of that part of the legal market in WA. 
There are a range of options that we are considering to try to reduce the negative effects of claims 
farming, or claims harvesting. 

Hon NICK GOIRAN: That is it for me. I will just finish by saying thank you very much. From my 
perspective, as I say, the responses provided today are most helpful and I certainly encourage the 
board on the 15 September not to be bullied by the Premier. 

Mr WHITHEAR: We will make an objective decision. 

The CHAIR: Thank you very much. That is very, very helpful indeed. I will close by thanking you for 
attending today. As Nick said, and I am sure all members agree, your forthright, open answers were 
very much appreciated, thank you. Could we please end the broadcast. 

A transcript of this hearing will be sent to you for correction. If you believe there are typographical 
or transcription errors in your transcript of evidence, please indicate your suggested corrections on 
the transcript. Errors of fact or substance may be corrected in a letter to the committee. When you 
receive your transcript of evidence, the document will also indicate the questions that you have 
taken on notice and when the responses are due back to the committee. If you want to provide 
additional information or elaborate on particular points, you may provide supplementary evidence 
for the committee’s consideration when you return your corrected transcript of evidence. Please 
speak to the committee staff if you have any further queries. Once again, thank you very much. 
Thanks for taking the time. 

Hearing concluded at 11.17 am 
__________ 
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