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Purpose

The purpose of this guideline is to provide a consistent approach to the application of the Limitation Act
and in particular the extension of confirmation provisions involving acknowledgement of a claimant’s legal
right to claim damages.   

Where the Insurance Commission confirms in writing an admission of negligence on behalf of our
insured, the limitation period is extended and commences to run from the date of the letter of admission. 

In Western Australia there are two Acts governing time limits:

The Limitation Act 1935 is applicable to causes of action pre 15 November 2005 and;
The Limitation Act 2005 is applicable to causes of action which accrue on or after 15 November
2005
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Limitation Act WA (2005)

The Limitation Act is the law governing the period of time in which civil proceedings must be commenced
in respect of all actions commenced from 15 November 2005. Limitation periods are provided to:

1. Protect defendants from claims relating to incidents that occurred some time ago for which there
maybe no or little recollection and/or no records;

2. Encourage plaintiffs to resolve disputes as quickly as possible rather than delay matters; and
3. Assure defendants that after a period of time no action can be taken in relation to a particular

incident.
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Providing notice of the limitation period to claimant

The claimant or their solicitor is to be made aware of the specific time frame in which they have to settle,
or, commence Court proceedings to preserve their claim.

The Limitation Act and the specific limitation date applicable to the claimant must be advised to the:

Unrepresented claimant:

initial liability letter
claim progress letter
six months prior to the limitation date
letter of offer in settlement - below or above the threshold

Represented claimant:

initial liability letter
at least six months prior to the limitation date
letter of offer in settlement - below or above the threshold
if a solicitor has been notified of the limitation date and we subsequently invite the solicitor to attend
a settlement conference or negotiate settlement of the claim we are to reiterate that settlement of
the claim must occur prior to expiry of the limitation period.

The Limitation Act defines the time limits from the date of accrual, generally the date of the crash, within
which an action can be commenced.

The extension of confirmation provisions involving acknowledgement of a claimant’s legal right to claim
damages extends the time period.  

Where the Insurance Commission confirms in writing an admission of negligence on behalf of our insured
the limitation period is extended and commences to run from the date of the letter of admission. 
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When does a cause of action accrue?

A cause of action accrues for actions involving personal injury claims when the person becomes aware of
a personal injury that is not insignificant or of the first symptom, clinical sign or other manifestation of the
injury (s 55).  

The cause of action may therefore accrue from a date other than the date of the crash if the injury did not
manifest itself until following the crash.

back to top ↑

When does the limitation period commence?

The limitation period for a legally competent adult commences from the time the cause of action accrues.
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Section 14(1) provides that the action for damages for personal injury cannot be commenced if three
years have elapsed since the date the cause of action accrues.

Section 30 provides that a person under 15 years of age when a cause of action accrues has six years
within which to commence proceedings.

Section 31 provides that a person above the age of 15 but below the age of 18 at the cause of action
arises can commence proceedings up and until they turn 21.

Section 33 provides that where the defendant is in a close relationship with a person under 18 the
limitation period is extended to age 25.

Section 35 provides a limitation period of 12 years where the person is under a mental disability and
without a guardian.

Section 36 provides that where the defendant is in a close relationship with a person with a mental
disability the limitation period is three years after the relationship ceased.  
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Extension by confirmation of a cause of action

The limitation period is extended if the defendant acknowledges in writing a person’s right or title or
makes a payment that is not inconsistent with the cause of action. (ss. 46,47)

Once a right has been acknowledged or a payment made (before the applicable limitation period has
expired) the limitation period commences to run from the date of the letter acknowledging the right or the
date of the payment made. (s 47(b))
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Case Law (Application of Extension by Confirmation Provisions)

In the matter of Casey v Adcock [2009] ACTCA 2009 the ACT Supreme Court found that an insurer’s
admission of liability prevented a claimant's cause of action from being statute barred.

The CTP insurer NRMA wrote to the claimant's solicitor's advising 'we admit our insured has breached
their duty of care to your client'. The Court of Appeal held that the insurer’s admission was confirmation
of the claimant's right to a cause of action and the letter extended the limitation period.

The ACT case was a motor vehicle action involving identical provisions to the WA Limitation Act. The
crash occurred on 20 December 2003. The claim was lodged 30 January 2004. The NRMA wrote to the
claimant on 4 November 2005 advising that their insured had breached his duty of care. Legal
proceedings were issued 1 May 2007.  The Court held that the 3 year limitation period ran from 4
November 2005 when NRMA confirmed the claimant's right and therefore the claim was not statute
barred.

Although this is not a decision of the WA Supreme Court the decision is legally persuasive as the matter
involved a CTP insurer and consideration of identical provisions contained in the WA Limitation Act. 
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Claimant has failed to issue legal proceedings within the limitation period

If a claimant has been provided with adequate and proper notice of the relevant limitation period and has
failed to settle their claim or issue proceedings and wishes to pursue their claim the matter should be
referred to the Technical Claims Manager.
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