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Hearing commenced at 9.15 am 
 
Mr DARREN FOSTER 
Director General, Department of the Premier and Cabinet, examined: 
 
Mr GREG JOSEPH ITALIANO 
Chief Information Officer, Department of the Premier and Cabinet, examined: 
 
Ms EMILY ROPER 
Acting Deputy Director General, Policy and Reform, Department of the Premier and Cabinet, 
examined: 
 
 

The CHAIRMAN: Thank you for appearing before the Public Accounts Committee today to provide 
evidence to our committee’s inquiry into public sector contract management practices. My name is 
Tony Buti; I am the committee Chair and member for Armadale. With me today, to my right is 
Mrs Lisa O’Malley, the member for Bicton; to my left is Mr Simon Millman, member for 
Mount Lawley; and to his left the member for North West Central, Mr Vince Catania. 
Mr Dean Nalder, the committee’s Deputy Chair and member for Bateman is an apology. Thank you 
for your submission to the inquiry. We are likely to publish it after today’s hearings, but I just want 
to check whether you have any concerns you would like us to take into account before we do so. 

Mr Foster: None at all. 

The CHAIRMAN: Thank you. It is important that you understand that any deliberate misleading of 
this committee may be regarded as a contempt of Parliament. While your evidence is protected by 
parliamentary privilege, this privilege does not apply to anything that you might say outside of 
today’s proceedings. I would also like to advise you that today’s hearing will be broadcast live 
through the parliamentary house website. 

Do you have any questions about your attendance here today? 

The WITNESSES: No. 

The CHAIRMAN: Would you like to start with a brief opening statement? 

Mr Foster: No, thanks. 

The CHAIRMAN: The way we will operate is that each of us will ask questions for five minutes and 
then after, if we have time, we may have some follow-up questions. 

With regard to the current policy framework, what contracts, across both works and goods and 
services, need to be submitted to cabinet for approval? I have a couple of subparagraph questions 
from that. Are there any particular criteria pertaining to the contracts that require cabinet approval? 
What policy documents or circulars outline these requirements? 

Mr Foster: There is no requirement; it is a matter of judgement for agencies, and if there are large 
contracts with significant consequences, they ought to be submitted to cabinet for approval. But in 
terms of any document, I am not aware of a document that sets a particular limit or makes any 
particular requirement. 

The CHAIRMAN: What do you consider to be a large contract? 

Mr Foster: I think, as a rule of thumb, anything over $100 million is a very significant contract. 
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The CHAIRMAN: So when you say something over $100 million would need to be submitted to 
cabinet, is that the policy decision with regard to approving such a contract, but the actual 
operational side of the contract, as to who it goes to, is not submitted to cabinet? 

Mr Foster: It depends on the governing act of the bodies responsible for those contracts. They will 
allow a whole range of different things in terms of agency discretion and there will be delegations 
in place, so it is hard to give a definitive view about what should happen across the whole sector 
because, as you know, there are some parts of the sector that do not come under the Public Works 
Act, if you are talking about infrastructure-related contracts. Likewise for government trading 
enterprises, so there is not currently a one-size-fits-all for the whole sector. 

The CHAIRMAN: How does the ERC fit into this? Obviously things are approved by the ERC. If 
something is approved by the ERC, does the whole submission to the ERC then go to cabinet, or just 
to a decision? 

Mr Foster: ERC submissions go to cabinet, because cabinet is the ultimate decision-making body. 
The minutes of ERC invariably go with supporting documentation if there are any substantial 
decisions to be made. 

The CHAIRMAN: Could someone be misled by a statement to say it did not go to cabinet, but actually 
it went to the ERC, the ERC approved it, and then the minutes of the ERC went to cabinet, which 
therefore means that the position did go to cabinet? 

[9.20 am] 

Mr Foster: Certainly, ERC minutes all go to cabinet, including supporting documentation. By 
definition, anything that goes to ERC, goes to cabinet. 

The CHAIRMAN: Right. I suppose this is impossible, but are any statistics kept on what contracts, 
say, over $100 million that have gone to cabinet and those that have not gone to cabinet? Would 
there be statistics kept on that? 

Mr Foster: No. 

The CHAIRMAN: With regard to seeking legal advice on contracts, we have the advice of yourself 
and the State Solicitor’s Office, and it can also be sought from private law firms. Is there any policy 
about seeking opinions or advice from the State Solicitor’s Office and/or private law firms? 

Mr Foster: The Langoulant inquiry made some recommendations in relation to that, but there is 
again a whole variety of different practices and requirements, and it depends on what the head 
power is related to particular agencies. If there are particular agencies that have some degree of 
discretion or authority to procure pursuant to the terms of that act, then they have fairly wide 
authority. I know some agencies get advice outside the State Solicitor’s Office, from private firms. 
Often that can be done with the knowledge and agreement of the State Solicitor’s Office, but I think 
the preference is always that the State Solicitor’s Office is consulted or at least aware of those 
engagements. 

The CHAIRMAN: Thank you. 

Mrs L.M. O’MALLEY: I want to ask a question around GTEs. In your submission, in attachment B, 
page 9, you say that the DPC and cabinet are responsible for implementing the special inquiry’s 
recommendation that cabinet establish a ministerial role in the nature of an ownership minister to 
ensure that the government trading enterprises achieve appropriate financial performance and 
have adequate risk management practices. What actions have you taken so far in response to this 
recommendation? Firstly, do you have a targeted implementation date? Secondly, is this initiative 
likely to improve transparency in major GTE procurements? 
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Mr Foster: I think the critical issue is the GTE reform legislation, which is currently being prepared, 
because at the moment GTEs stand outside of many of the state government’s requirements in 
relation to procurement of either goods and services or infrastructure. The GTE reform legislation 
aims to give government a broad head of power on which it can then make policy decisions to 
require GTEs to conform to various state policies. That is a very transparent and rigorous way of 
approaching the issue. There is nothing actually stopping GTEs conforming with any state policies, 
but they often have the competing imperative of having to act commercially. It is one of those issues 
that has always bedevilled the relationship between GTEs and government; that is, where does 
acting commercially and the public interest coincide? That issue will be clarified by this piece of 
legislation, which is currently being drafted. That is the first step, in order to achieve a degree of 
consistency across the GTEs, and then decisions about whether there needs to be a shareholder 
minister or an ownership minister are subsequent decisions. There are some 350-plus 
recommendations we are implementing, in a logical sequence, so the first thing is to get the head 
power in the place. 

Ms L. O’MALLEY: When you say there are 350 recommendations, is that across the whole reform 
area? How many of those would be related to GTE reform? 

Mr Foster: A subset, but 350-plus recommendations are associated with public sector reform, and 
those are still being implemented. It is a five to seven-year reform program, and we have got 
20 areas we are concentrating on first. 

Ms L. O’MALLEY: Finally, how would DPC address any pushback or resistance from agencies in this 
attempt to establish a functional leadership framework for procurement? 

Mr Foster: The pushback from agencies, I think, would only result if there is a sense that there is the 
creation of conflict with their own governing legislation. I think the approach that the 
Department of Finance is taking with the reform is to ensure that there is a procurement framework 
within which those agencies can still continue to operate, but there should be a degree of 
consistency and a common approach across all of those areas of procurement. Currently, as you are 
aware, in goods and services, Finance has a reasonably wide reach, stopping short of the GTEs. On 
the works side of things, Finance has a narrower range of responsibilities, and there are a lot of 
other agencies who have governing acts that give them authority to procure infrastructure and 
works. At the moment, that fragmentation and difference creates some of these anomalies that are 
problematic for government, and which were identified by the Langoulant inquiry. Having that 
procurement act across the board should hopefully achieve some degree of consistency and 
standardisation. 

Mr S.A. MILLMAN: My first question relates to your answer to the last question, just in terms of the 
legislative reform package and the fact that you have got a whole range of different pieces of 
legislation that govern how the government does procurement. How are we going with the 
legislative reform package? Have you got a timeline or have you got an idea how difficult it is going 
to be to consolidate those pieces of legislation into one piece? 

Mr Foster: There are a number of pieces of legislation. The GTE reform bill is reasonably well 
advanced, and that is a critical one, because it creates that head power. The procurement bill is still 
in development, so a lot of consultation is going on across the sector. There is a team working in 
Finance, whom I believe you have heard from, working on that. Of course, there are a whole raft of 
other pieces of legislation as part of the reform, but I do not think it is directly relevant to your 
inquiry. 

Mr S.A. MILLMAN: Where it does touch upon the inquiry is that it would be worthwhile for us to 
make recommendations about how government procurement can be improved. One of the things 
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that I have noticed in your submission pertains to social and economic impacts, when you are 
dealing with the category—your criteria—community, and, in particular, our priorities, 
Infrastructure WA and enhanced public sector procurement. I am just looking at page 2, point 9—
lead agency, Department of Finance—referring to developing a whole-of-government procurement 
strategy that accounts for operational, economic and social outcomes, including regional outcomes. 
Without presupposing the conclusions the inquiry might reach, one of the problems that we saw 
with the Perth Children’s Hospital was that there was a lack of government intervention in order to 
try and drive good social and economic outcomes for the community. It would be worthwhile seeing 
those recommendations form part of the legislative reform formulation. Would you agree with that 
proposition? 

[9.30 am] 

Mr Foster: We are currently preparing a response to your reports on PCH and that should be 
submitted fairly soon. Of course, in doing that, we are working closely with the Department of 
Finance, the Department of Health and other relevant agencies, so I expect there will be a degree 
of convergence. 

Mr S.A. MILLMAN: I have another couple of questions about the level at which contracts are 
determined, or how the nature of contracts are determined, because a lot of the discussion we will 
have will be about different types of contracts, particularly for infrastructure that the government 
can enter into—design and construct; design, build and maintain; and alliance contracts. I notice 
that the Forrestfield–Airport Link contract was a design and construct contract—that is a 
Department of Transport contract—whereas the Thornlie–Cockburn and the Yanchep railway line 
extensions, the other Metronet projects, are alliance contracts. At what level are those decisions 
made? That is probably not made at a DPC level, I suspect? 

Mr Foster: Not at all, and that is really an agency-level decision based on a range of considerations, 
including value for money. Ultimately, those very significant contracts are endorsed by the ERC. 

Mr S.A. MILLMAN: Further to the Chair’s question, that is endorsed by cabinet because it is 
endorsed by the ERC? 

Mr Foster: Absolutely, yes. 

Mr S.A. MILLMAN: When you say value for money, you mean value for money consistent with the 
priorities that you have outlined in your paper? 

Mr Foster: Not just value for money—deliverability is a key criterion as well. There are a range of 
factors that should be taken into account. I guess that that is the point of having a procurement act, 
so these things are transparent and clear, and it is understood that value for money is not the only 
proposition, because we want local jobs in this state, we want regional activity and there might be 
important social outcomes—for instance, Aboriginal employment for contracts on particular 
infrastructure projects. Those are important objectives of the state. Often it is challenging for public 
servants to reconcile those various objectives, so having that articulated in a piece of legislation, 
and in supporting policy and frameworks is very important. 

Mr S.A. MILLMAN: Two final questions, if I may—they might have already been covered in your 
answer to Lisa’s question—one of the criticisms that the public sector has come in for is its inability 
for contract management. In the functional leadership and capacity building part of the reform, that 
obviously features, and we have plans in place to address that in terms of professional development 
and training? 

Mr Foster: Yes. 
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Mr S.A. MILLMAN: Great. 

Mr Foster: I should probably expand on that a little, if you do not mind. 

Mr S.A. MILLMAN: Yes, thank you. 

Mr Foster: The functional leadership dimension of the public sector reform program is particularly 
important. That is being carried out by the Public Sector Commission, but we all have a stake in it. 
In the sense that you have, I guess, areas of expertise—centres of excellence, if you like—in 
particular agencies on particular topics, whether it is HR or contract management or procurement 
or digital service delivery, what we are trying to develop is a model whereby particular agencies are 
given that functional leadership and then they are the go-to on those particular topics. People often 
forget we have a fairly small population and a very fragmented public sector. That is the state of the 
public sector at the moment—it is less so following the machinery-of-government changes—but 
you cannot have, in a state with this sort of population, an expert in every topic in every agency. We 
have to get better at having agencies that build up that skill and expertise supporting agencies that 
do not have it. That is the model we are pursuing. 

Mr S.A. MILLMAN: This is my final question: you cannot have experts that are experts at everything 
in every agency, so agencies are entitled to farm in expertise. The example that the Chair referred 
to is when the PTA had in-house lawyers and decided to use commercial expertise to provide it with 
assistance in formulating the contract. I want to clarify your answer to that. That practice of private 
firms providing that advice to government, does that present problems for you? Is that something 
you are concerned about? 

Mr Foster: It is longstanding, and many agencies will seek private advice from time to time, but that 
is usually done with the knowledge or concurrence of, or agreement with, the State Solicitor’s 
Office; in fact, they sometimes make those arrangements to outsource to private firms. I guess, over 
time, the sector is looking at increasing its own internal capacity to deal with these things so that it 
does not have a great dependence on outside advice. But you have to look at what has happened 
in the sector over the past decade. We have been through a boom, we have lost a lot of capacity 
and capability from the sector that has been stripped out by other opportunities elsewhere in the 
economy, and baby boomers have been retiring, so a lot of knowledge and expertise has walked out 
of the sector over the last several years. We have to build up that capacity over time. We cannot go 
from zero to 100 straightaway, so to some extent we will still be dependent on sources of advice 
from outside the public sector until we enhance that capacity internally. 

Mr V.A. CATANIA: You are in charge of Infrastructure Western Australia or setting up 
Infrastructure WA; am I correct? 

Mr Foster: Yes. 

Mr V.A. CATANIA: What projects would Infrastructure WA look at, in your eyes, because I think it is 
about looking at long, medium, short-term infrastructure? What projects would you see that 
Infrastructure WA will be looking at in the future? 

Mr Foster: It is a pretty broad variety of projects. The threshold is $100 million—that is why that 
number sticks in my mind as a rule of thumb. Infrastructure WA is proposing to develop a 20-year 
infrastructure strategy. It is a fantasy that we will be able to take politics out of infrastructure 
decisions—that has been going on since John Forrest was the Premier when he signed-off on the 
Fremantle harbour, the pipeline to Kalgoorlie and the railway to Midland. But what IWA is intended 
to do is to develop an understanding of what the state needs over a long period of time, including a 
sequence. Then there is a more rigorous menu from which political parties can choose to make their 
commitments with a fairly solid and robust business case behind them. I think it will put a lot more 
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rigour into infrastructure commitments and decisions, but they will not be the implementing body; 
they are an advisory body to government. 

Mr V.A. CATANIA: So you are saying $100 million projects are the ones that should go to 
Infrastructure WA? 

Mr Foster: Yes. 

Mr V.A. CATANIA: So projects such as the Fremantle port outer harbour, will that be going to 
Infrastructure WA, given the fact that it is well and truly over $100 million? 

Mr Foster: It depends on timing, but that is the kind of project. Its first order of business is to develop 
a 20-year strategy, so I cannot really predict what projects it will be looking at and when. 

Mr V.A. CATANIA: But you would say that an outer harbour is a pretty major project for the state, 
and you are looking at about 20 or 25 years or the next 50 years—would that go to Infrastructure WA 
to have a look at, given the fact — 

Mr Foster: It would certainly be in their frame of reference, yes. 

Mr V.A. CATANIA: Metronet: is that considered a project that will be there for the next 20 or 25-
plus years, and over $100 million? 

Mr Foster: Yes. IWA is developing 20-year strategy, so, obviously, it will consider all those things, 
but government is not waiting until IWA is fully functional to make important infrastructure 
decisions. Commitments are underway now and decisions are being made now about Metronet 
because that is a government election commitment and there is a timetable attached to that. IWA 
will, over time, be developing a 20-year plan, and we will have capacity to give public advice on all 
manner of projects that are above that threshold. 

Mr V.A. CATANIA: So Metronet, that will not be going to Infrastructure WA to have a look at it in 
any shape or form? 

Mr Foster: If decisions have already been made, it would be redundant to do that. If business cases 
have already been developed and they are sufficiently robust, there is not really any necessity to 
duplicate that. However, when you talk about Metronet, that is a very long-term and wide in scope 
project, so there will likely be future components of that that would be within the remit of the 
administration of Infrastructure WA. It is just a little too early to tell. 

[9.40 am] 

Mr V.A. CATANIA: I do not know if I can ask you this question, but is Metronet fully funded? If it is 
not, does that mean that a portion of it will go to Infrastructure WA, given the fact that it is more 
than likely, if it is not fully funded, that you are talking over $100 million in potential contracts? 

Mr Foster: Metronet is a very big vision and there are multiple components to it. As individual 
decisions are made, they are fully funded. Yes, they have to be. 

Mr V.A. CATANIA: Metronet is fully funded at the moment? 

Mr Foster: The decisions that have been made are fully funded. 

Mr V.A. CATANIA: You mentioned State Solicitor’s Office should always be consulted in contracts; 
am I correct? 

Mr Foster: Preferably, yes. 

Mr V.A. CATANIA: Preferably, but you said in answer to the chair that they should always be 
consulted? 
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Mr Foster: I think it is good practice to consult SSO on these matters, but it depends on the head 
power and the practices that have evolved around the agency’s responsibilities. For instance, the 
Department of Communities has a head power to engage in housing infrastructure development. 
Other agencies have similar head powers, so to the extent that they need SSO advice and have an 
established relationship, that would always be good practice, but there is no mandatory 
requirement. 

Mr V.A. CATANIA: In our hearing with State Solicitor’s Office, I do not know whether you have seen 
the footage, raised concerns about the Huawei contract and how they were not involved in the set-
up of the contract, but are now involved in the contract. Do you have the same concerns as what 
the State Solicitor has raised in terms of not being involved in the contract, a $200 million contract, 
prior to it being awarded or sent out there? And now the State Solicitor is involved. Do you share 
the same concerns that the State Solicitor has on a very controversial contract that has been 
awarded? 

Mr Foster: I cannot speak for the State Solicitor and I provide my advice to cabinet. 

Mr V.A. CATANIA: So you are happy with the advice that was sought prior to the contract being 
awarded, for the Huawei contract? 

Mr Foster: I have no comment to make on that. 

Mr V.A. CATANIA: In terms of other contracts that the state has entered into, do you put out there 
to other departments that they should be going through State Solicitor’s Office to ensure that the 
state is protected in every way or minimise that risk in every way, shape or form? Do you promote 
the fact that departments should be going through State Solicitor’s Office? 

Mr Foster: No, I have not put out any instructions to agencies along those lines, but I think it is 
wrong to suggest that agencies are not concerned about risks to the state if they do not go to State 
Solicitor’s Office. It is an additional precaution they may wish to take, but it depends again on the 
powers and entitlements they have under their own legislation. 

Mr S.A. MILLMAN: I just have a question to follow up on that. It is perhaps a question to take on 
notice. In response to some of the questions that were asked of the State Solicitor’s Office during 
our last hearing, Mr Egan responded that it would be good to develop—correct me if I am wrong—
a centre of excellence and also a framework. My question, which is probably a question on notice 
so that you can formulate it properly based on what Mr Egan said specifically, is: can you have a 
think about whether or not that is something the DPC would support so that there is a level of 
ambiguity that is taken out of the way in which government enters into contracts and gets legal 
advice on those contracts, whether or not his suggestions—and we have not adopted them as 
recommendations in our report obviously—but what your view is on his suggestions? 

Mr Foster: I am not familiar with all of his suggestions, but I can tell you that a lot of these issues 
have already been canvassed in the Langoulant inquiry, so to that extent they are on our slate. If 
you go back to my original comments, the critical thing is to get the legislative powers in place first. 
The procurement act comes first. We need to, once that is in place, develop new policies, practices, 
procedures and templates, and I think confirm where the functional leadership for contract 
management should sit. I would see that as a natural function associated with procurement. I would 
expect that the Department of Finance would be the likely home of a procurement and contract 
management centre of excellence, if you like to put it that way. We call it functional leadership, but 
it is the same effect. It is the go-to place. They might offer training, support for individual agencies, 
but that is the model we are pursuing in a range of domains. 
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The CHAIRMAN: Can I refer you to our Perth Children’s Hospital report, specifically 
recommendation 5, where we called on — 

The Minister for Finance engage an independent expert to evaluate the efficacy of the 
commercial levers within the construction contract for Perth Children’s Hospital and the 
manner in which they were utilised. 

The findings and recommendations from this evaluation should be used to ensure future 
contracts provide greater leverage and confidence to the State in its commercial dealings. 

When the Department of Finance appeared for us two weeks ago, they said that they were 
consulted about this recommendation but the government response has not been tabled in cabinet 
or definitely has not been tabled in Parliament. What is the current status of this recommendation? 

Mr Foster: The response to the whole PCH report is close to finalisation and shortly will be submitted 
to cabinet and then will be tabled. 

Mr V.A. CATANIA: You support the Langoulant inquiry report and the findings? 

Mr Foster: It is not for me to support or not. The government has accepted in principle the 
recommendations, except for ones that it has clearly said that it is not proceeding with. 

Mr V.A. CATANIA: The new government, after taking over in 2017—did all projects go through a 
business case and go through cabinet, such as Carnegie, as an example? Was there a business case 
developed for that and did that go through cabinet? 

Mr Foster: I have no specific recollection of that, so I cannot tell you. 

Mr V.A. CATANIA: You cannot tell me if the Carnegie Wave Energy project in Albany had a business 
case that went to cabinet? 

Mr Foster: I cannot recall. I am sorry, but you could give me that on notice. 

Mr V.A. CATANIA: I am happy to take that question on notice. It surprises me that you have a 
Langoulant report that identifies the need to have a business case, which has been endorsed by 
government, yet we have a project that has been axed, if you like, because they could not reach the 
funds needed to be able to establish the wave energy farm in Albany. I find it quite interesting that 
we are going down the path and ensuring that there are business cases with every project, yet a 
project that I think was a $19 million or $15 million contract has not had a business case attached 
to it, or has not been put through Infrastructure WA. Are you concerned that projects like that, 
which has the potential to cost millions of dollars to the taxpayer, are not being vetted properly? 

Mr Foster: Infrastructure WA does not exist yet, and the Langoulant report was not waiting for the 
government when it got elected to office; it was published in early 2018, a year into the 
government’s life, because it was an inquiry that was conducted. The government is now 
progressively trying to implement all those recommendations as well as the service priority review, 
which reported around a similar time. ERC is very rigorous in its approach and quite insistent on 
business cases for proposals. 

Mr V.A. CATANIA: Did Carnegie go to ERC? 

Mr Foster: I have no recollection of that and, as I said, that is a question I have to take on notice. 

The CHAIRMAN: We will take it on notice. Our time is coming to an end. Do you have a time frame 
for developing and passing the procurement act? 

Mr Foster: The intent is to have that in Parliament this year. That might be a heroic assumption, but 
if it is drafted in time, that would be the aim. But it is, potentially, quite a complex piece of legislation 
because it has to interact with three or four other acts as well. 
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The CHAIRMAN: Thank you for the evidence presented before the committee today. We will 
forward a copy of this hearing to you for correction of transcription errors. Please make these 
corrections and return the transcript within 10 working days of receipt. If the transcript is not 
returned within this period, it will be deemed to be correct. New material cannot be introduced via 
these corrections and the sense of your evidence cannot be altered. Should you wish to provide 
additional information or elaborate on particular points, please include a supplementary submission 
for the committee’s consideration when you return your corrected transcript of evidence. We will 
write to you in regard to the question on notice from Mr Catania, and we may also have other 
questions that we did not have time to ask today. Thank you very much. 

Mr Foster: Can I table a governance for the public sector reform program and the Office of Digital 
Government that might be of use to you? 

The CHAIRMAN: Thank you very much. 

Hearing concluded at 9.49 am 

__________ 


