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Hearing commenced at 11.54 am

MCGIVERN, DR BRENDA
Senior Lecturer, Law School UWA,
affirmed and examined:

CHAIR : On behalf of the committee, | would like to wetee you to the meeting. Before we begin,
| will ask you to take either an oath or an affitroa.

[Witness made the affirmation.]

CHAIR : Can you please state your full name and the dypac which you appear before the
committee?

Dr McGivern: My name is Brenda McGivern. | appear as a reptatige member of the
Reproductive Technology Council.

CHAIR : You will have signed a document entitled “Infotioa for Witnesses”. Have you read
and understood that document?

Dr McGivern: Yes, | have.

CHAIR : The proceedings are being recorded by Hansartladscript of your evidence will be
provided to you. To assist the committee and Hahgaease quote the full title of any document
you refer to during the course of the hearingtherrecord. Please be aware of the microphones and
try to talk into them. Ensure you do not covemthsith papers or make noises near them. | remind
you that your transcript will become a matter toe public record. If for some reason you wish to
make a confidential statement during today’s prdoegs, you should request that evidence be
taken in closed session. If the committee grantg yequest, any public and media in attendance
will be excluded from the hearing. Please note timill such time as the transcript of your public
evidence is finalised, it should not be made pulliadvise you that premature publication or
disclosure of public evidence may constitute a emputt of Parliament, and may mean that the
material published or disclosed is not subjectadigmentary privilege.

We have a number of questions that we will take tgoubut to begin with, | will invite you, if you
would like, to make an opening statement to therodtee.

Dr McGivern: Yes, thank you. First of all, thank you for inkg the council to address this
committee. Perhaps the beginning point should b®te the role of the Reproductive Technology
Council, and in particular its proposed functionsler this proposed suite of surrogacy regulation.

As you will be aware, essentially under the Humapiductive Technology Act, the Reproductive
Technology Council is the body responsible for aohg the minister and the CEO, as it is defined
under that act—essentially, the executive of gowemi—on the implementation of the HRT Act,

including issues arising from its implementation. dractical terms, much of the administration,
then, of the Human Reproductive Technology Actfadl the council.

| want to turn, then, to, | suppose, the mecharbgmvhich surrogacy is proposed to be regulated
under this bill, and, | suppose, importantly, notder this bill. The bill proposes to regulate
surrogacy essentially in two principal ways: onechyating certain offences in relation to surrogacy
arrangements. Those appear to be, principallyelation to surrogacy arrangements for reward,
although of course section 7 falls into that sérar@a of the bill, saying that arrangements aite no
going to be enforceable. The second principal dmerathat it seems to have is conferring
jurisdiction on the Family Court to make parentagders and recognising parentage orders and
matters flowing from that.
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Notably, from the Reproductive Technology Counciterspective, the bill remains silent on
surrogacy arrangements generally; that is, whabgacy arrangements may be entered into, who
are the parties that may enter into surrogacy gements etc. In particular, it remains silent on
matters proposed to be dealt with by the directions

It is clear from the explanatory memorandum thatl#iter of these issues—this idea of access and
eligibility, for example—is to be dealt with not the Surrogacy Bill but by way of directions.
Essentially, then, those are going to be matteaftedt by the CEO, under the Human Reproductive
Technology Act.

[12.00 noon]

Dr McGivern: In essence, then, that aspect of regulatiorelsgated to the executive arm of
government. From the Reproductive Technology Cdisnoerspective, we are then going to be in a
position of needing to implement and oversee issfidisensing and processes associated with that
important part of the regulation. Perhaps by wainttbduction, | should say that that shaped quite
fundamentally what we did and did not comment olun written submissions to the committee.
That is, we have not commented on the detail ofdihections largely because we were asked to
respond to the bill. That is not to say that thereo concern about the directions and, | suppose
importantly, the fact that the directions are naibject to the same level of parliamentary drafting
and parliamentary and public scrutiny, being dicetd rather than legislation. Any lack of clarity,
for example, is going to impact directly on theli@pito implement and oversee matters falling
under the directions. Perhaps importantly, includedhat are areas which may or may not be
described as areas of policy. | suppose here | dvflaly the issues of access and eligibility.
Whereas directions, it seems, have previously tékemole of dealing with matters of process and
detail under a policy framework given by legislatidhe question that arises is whether eligibility
and access are in fact issues of process or polay. really raising that as an issue only by why o
then saying that the council has to deal with @k lof clarity by way of looking for policy to
guide that, and if that is in fact a matter of ppliit does not appear to be reflected in legishati
We do not have Parliament’s views or direction fat.t

Flowing from that, | suppose the council would beneerned that the directions are closely
scrutinised at the very least. Putting aside asyds about the validity of directions on which
Parliament may or may not have taken advice t@xtent that they go to issues of policy, certainly
the drafting of those directions will become an artpnt issue for the council. Without going into
all of the directions, there are certain mattesad ttihink can be flagged as perhaps lacking auert
clarity. | raise that by way of introduction. Ifd@lre are any particular matters the committee would
like me to address, | am happy to do so as beahl ©f course, there are other matters | should
highlight arising out of the written submissions gve made, and those go essentially to issues of
reiterating or perhaps emphasising guiding primsghat will exist under the act, particularly thos
dealing with the welfare of any resultant childrand harm minimisation to parties participating in
surrogacy arrangements. Then, of course, ther¢harether ones that we have noted. Section 7
raises issues about whether reasonable expenddsewibart of surrogacy arrangements and hence
whether they are not enforceable under sectiomd,s® on. However, | can probably deal with
those by way of questions.

CHAIR : | think a lot of our questions will take up yoiglea about the issues that arise in the
directions. You say in the opening statement ofryaubmission that the council has not addressed
any matters specific to the draft directions. Thdsections were tabled in order to provide a
general indication of how surrogacy arrangementg bearegulated under the directions. You say
that the council notes that the directions willuieq further consideration and amendment in the
event that the Surrogacy Bill is enacted. Firstdgn you tell the committee whether the draft
directions, as you understand them, are completégrims of the current bill? That is, if the bill
remains unchanged, are the draft directions adeguaour view?
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Dr McGivern : | suppose whether they are adequate and whétbgare complete are two separate
issues. Do they deal with the issues not dealt iytithe act? Probably. Are they adequate? | think
there is a lot of uncertainty in the current drajti For example—this is only by way of example,
because it would probably take some time to gauiinaall of the issues that might arise—I take the
committee to part 4 of the draft directions, whagals with eligibility, and 4.1 in particular, whic
deals with requirements for the arranged parentsdéntally, are these complete insofar as they
go? When | say that they are complete, | meanttieat are complete in the sense that they go to
matters that will arise under the Human Reprodeciigchnology Act; | do not think they go to any
of the issues that arise in respect of surroga@ngements that do not fall under the ambit of the
Reproductive Technology Act. So, for example, dhald is conceived naturally but is intended to
be part of a surrogacy arrangement, the directc@mnot, necessarily, deal with those situations
because of the ambit of the act under which they raade. Yes, | think they are reasonably
complete in terms of dealing with issues as théyufader the appropriate legislation. The issue is
that they are falling under different legislatiom the surrogacy legislation. Returning to the
adequacy issue, we have drafting such as that velppbkars at 4.1(d). It states —

No payment other than the costs associated witlrtiitial fertilisation procedure . . . is to
be made by or on behalf of the arranged parent(s).

That seems to be incredibly broad. That is, no matrto whom, and in respect of what? How is it
that one is supposed to consider what payments haea made by these parents? It seems
reasonably clear that what is being said is thateths no payment in respect of or in connection
with a surrogacy arrangement, but that is not whatdirections say. That is an incredibly broad
drafting issue. | think there is a lack of clarfiyilt into that. Where a payment is not made, say,
directly to the birth mother for example, is it ggito be a payment that is caught up in that dr is
not? | think there needs to be some clarificatibawa to “whom?”, “at the direction of whom”, “in
connection with”; something that makes that adlitiss all-encompassing than any payments made.
That is just by way of example, but there are angniper of examples as one goes through the
directions, and | suppose this comes back to thet-p@dmitting and clearly acknowledging that
these are only draft directions, and | understaat--that it is clear that they have not been sibjec
to the sort of scrutiny, | suppose, that legisktivafting is subject to. | think they would neede,
before one could consider the regulation to be aakeqin terms of certainty for the purposes of
implementation, which with the Reproductive Tecloggl Council is going to be concerned.

[12.10 pm]

CHAIR : The committee has identified a number of aspefctee directions that it had anticipated
asking you why you think they appear in the dii@tsi but not in the bill, and how you would see
provisions and details of the directions being sufgal by provisions in the bill.

These directions need to hang off something andamgehaving trouble in a number of respects
identifying aspects of the bill that enable theseddions. There are quite a few that we intenaed t

identify with you. From listening to what you wesaying, | am worried about whether we will end

up at the conclusion of this with a complete anklagstive account of the directions. What you are
suggesting to me is there might not be becausditeetions themselves do not answer that.

Dr McGivern : One of the difficulties in responding to thatdinf questioning is that this is in draft
form and, as | understand it, not nearly complesdtdorm.

CHAIR : Perhaps before we go to specifics we will propdht to walk you through the first few
more general questions. That might help membetheotommittee to understand what particular
insights you can give to us about the adequacyharaise of the directions.

The first question in this more general respethas you say in your submission that you have had
significant involvement in developing the draftatitions. Perhaps you can expand a little on that
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and explain to us what the council’s role has beaerthe development of the directions on
surrogacy.

Dr McGivern : Council was largely called upon to consider thecpss issues involved in preparing

participants for the surrogacy process. We weriedalpon to comment on things like, “What

should come first, legal advice and/or counsellamgl should that occur before or after certain
stages of the surrogacy procedure?” When | sayepiire, | do not mean the physical procedure, |
mean the entire arrangement. Largely, we were veblin that, so council members were

suggesting that, from a process point of view niaters you see reflected in the directions oatur i

that order. That is probably the principal roletthi@e council has. Bear in mind also that the
directions came to council on the basis that tmections would be made. Council has not been
involved in the broader question of where this fatjon should be. Council has been involved in,
“This is the proposed scheme, what do you thingamg to be an appropriate mechanism for
implementing that scheme?” We have discussed tketdins in that context.

CHAIR : Your submission also recommends the inclusioragfreamble to reinforce what is
described as the intent of the legislation. Can gapand a little more the reasons for that
preamble?

Dr McGivern: A preamble and/or a statement of guiding prirespbr objectives within the body
of the act. Ultimately, what council did feel qua&gongly about was that there ought to be some
fundamental, overarching, guiding principles origiek that are of use in implementing legislation,
as we see reflected in other kinds of legislatidrere those guiding principles exist. If there is an
issue of uncertainty, that can give some guidancthé implementation process. You can say,
“Well, at least we know what needs to be paramotort,example.” On discussion, the strong
feeling of the council was that there ought to bme reflection of the fact that the welfare of the
resultant child or children should be the paramocmnsideration, but that also an important
consideration was that there be harm minimisatiaalltparticipants in the process.

Hon GIZ WATSON: Does the Human Reproductive Technology Act haveetof guiding
objectives or principles?

Dr McGivern: The Human Reproductive Technology Act has a pbdarand certain objects set
out under the act. Do you want me to speak to thoseer?

Hon GIZ WATSON : No; that is fine.

Dr McGivern : | note that, although it has a preamble, it gightly older act. My understanding is
that there is a move towards providing a stateragptinciples rather than necessarily having those
reflected in a preamble, which may be of dubioderpretive effect. | suppose | am noting that the
HRT act has a preamble but there may be other whykealing with having that statement of
principle incorporated in this legislation if thatnot considered to be an appropriate way of doing
it.

CHAIR : In terms of the procedure that the council haseginrough, who have you been liaising
with in relation to that procedure? Has it beerraatl relationship with parliamentary counsel ie th
development of this document, or has it been thmciband the department? Who have been the
players in the evolution of this document.

Dr McGivern: | have to give you my understanding of this, alifph |1 suspect that our executive
officer may be able to speak to that more cleanky & may be appropriate that | suggest that that
guestion be directed elsewhere. My understandinbeing a participant, but at the meeting of
council end rather than the lead up to that megisthat there has been liaison between the health
department and the executive arm, which has beddtirdy the directions, in terms of at least giving
us where things are at and then we are asked tmeatron that. However, as | say, that question
would probably be better directed to our execudbifficer.
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CHAIR : As you can see, we are keen to get that undelisgnParliamentary counsel generally

see all the bills and draft the bills and the ragahs that potentially come before us. They have a
understanding of the requirements of these instnisn&Ve would like to be reassured that those
same types of skills have been brought to this sh&su on the basis of that sort of training and
skill.

Your submission recommends that “genetic parentieisned in the bill. Section 3 of the HRT act
reads —

“biological parent” means a person who —

(a) Is the source of a human egg or human sperthinosen artificial fertilisation
procedure; and

(b) is the genetic parent of a human embryo deeglppr of a child born, as a
consequence of that procedure;

Should that definition be the same as the oneldmidgical parent” in the HRT act?
[12.20 pm]

Dr McGivern : Yes, probably. A query whether, in fact, the tdraf might be made consistent if the
same thing is meant by them.

CHAIR: | take you to, then, clauses 7.5 and 6 of theeatibns document. In relation to
psychological assessments, can you advise the dteemvhat is the purpose of the psychological
assessments, and what research, if any, that poabée to point to that establishes the effectisene
of these assessments?

Dr McGivern: Certainly, | can speak to the purpose. In terfrnth@ research, | understand that the
committee has heard or will hear from the counsgllsubcommittee of the Reproductive
Technology Council. | would suggest that it is tlabcommittee that should speak to the latter
aspect of your question. | do not think that aseaegal member | would be well-equipped to deal
with that question. As to the first part, that go=arly to the stated objectives, which go to aself
and harm minimisation. So, the purpose of psychocddgounselling is considered to be one of the
mechanisms of recognising that welfare—or indeedtéihm “best interests”, as we sometimes see
used—covers more than physical welfare or interdsi$ also psychological issues, and that
participants need to have preparation and coungeiti respect of those interests as well as in
respect of things like the legal ramifications oftexing into a surrogacy arrangement. So, it is
considered to be an important preparatory step,isagonsistent indeed with the Human
Reproductive Technology Act. Counselling is an im@ot part of the process of preparation of
parties to avoid harm.

Hon PETER COLLIER : Can you just expand a little bit more on what yoean by harm
minimisation with the participants?

Dr McGivern: Well, necessarily, when you look at engaging ssisted reproductive technology
and, perhaps even more so when you look then edgagay, you are shifting, perhaps, concepts or
processes that have historically been a little Es®plex. For example, in a natural conception
what you would have are two parents who are clehdyparents of a child. That child is born and
Is the child of those parents, and that is a faidirerent situation, and one that society recognise
and responds to in certain ways. When you are tapkior example, at a surrogacy arrangement
you may have a set of biological parents, a seatri@nged parents and a set of surrogate parents—
certainly, the surrogate mother and any partnergha might have—so you potentially have a far
more complex system, which is not necessarily aangement that society and all the participants
themselves are particularly well-equipped to ded&hwgiven our current frameworks. So, for
example, where a child may have an issue as totkdio parents are, it is important that all of the
participants in that process are able to prepamsielves to answer those questions and to dait in
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way that will not cause psychological harm, primtip to the child, but also to the other
participants in that process.

Hon PETER COLLIER : So, are you talking about counselling?

Dr McGivern: Well, counselling helps prepare people to do trety thing, yes. There is an
assessment aspect, | suppose, in terms of saysmghase people able to respond well to that
situation and also then assisting and facilitatiregn to respond to that situation.

Hon PETER COLLIER : | assumed that that was the situation of the harmmisation you were
referring to, but | got the impression from youreyious comments that they were separate or
divorced from or in addition to the preparation fbe process. It is one in the same—that is what
you are referring to, is it not?

Dr McGivern: | think harm minimisation and welfare issues dboextend throughout the
regulations; so, yes, absolutely, it is a necesaadyimportant part of the preparation processijtbut
really needs to be a guiding principle throughdngt process. So, for example, it is very clear that
welfare considerations will be paramount, as welharm issues, in respect of making a parentage
order. It seems appropriate that those same guidimgiples govern the implementation of the
whole suite of regulation from its inception todsse, to the extent that you can call it a clogh

the granting of the parentage order. Does that angour question?

Hon PETER COLLIER : I think so.
Dr McGivern : Okay.
Hon PETER COLLIER : I will be all right.

CHAIR : Just on the psychological assessments, | thirikerfirst part of your answer you talked
about them being encouraged in IVF procedures dbatir now. These are required under IVF
procedures—you said to be encouraged. Are thayirexfjor encouraged?

Dr McGivern : Required, from recollection, under IVF itself sye

CHAIR: Yes. As | indicated to you a few minutes agoreh@e a number of aspects of the draft
directions. Listening to your comments, | inviteuytw advise the committee on whether you feel
that you are the appropriate person to respondreTaie 13 issues that we have identified in the
directions, and really what we were intending teksiEom you was a response on why these things
occur in the directions rather than the bill. Asdid, how is it that these things can be in the
directions, if the bill appears to be silent orrthis nothing on which they can hang off in thé?bil

am not sure, particularly based on the processythathave gone through just as an advisory one,
whether you would be best placed to do it. Howevanvite your views on that because, for
example, 4.1 was one of the ones that we wantegkoyou about. How is it that a provision like
this, when you look at what is and what is notha bill—how is it that a directions statement can
have any force?

Dr McGivern: It seems to me that that is a matter largelyegal advice, which Parliament may or
may not seek to get. | am not necessarily certanh the Reproductive Technology Council is the
body to advise on that. Perhaps | can say this &y ef general comment: as to why the matters
contained in the directions are contained in theations, it is perfectly clear from the explangtor
memorandum that that is what Parliament has inttade directed. So, as to why they are there, it
is because that is what is intended by Parlianieistby no means something that has been directed
from the executive or, indeed, from the councikythare there because that is the mechanism of
regulation that has been intended by Parliamenta$Sto whether they —

CHAIR : No, just there is a view that Parliament needsxXpress that in a more particular way,
rather than just saying whatever is in the diredistatement, we say okay to; that is kind of the
proposition.
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Dr McGivern: The second question that you posed is perhapsidine tricky one and perhaps one
that you may need to take advice on; that is, whtte force or the validity of the directions? IAs
say, | am here in my capacity less as a lawyer dsaa representative member of council. However,
| would say this: that, certainly, aspects of thdgections would take their validity or their ferc
from the conferral of power under the Human Repctista Technology Act. So, it is perfectly
clear, for example, under section 5, and then @e@il of the Human Reproductive Technology
Act—and there are a number of other sections, @e@iL and so on—that the executive arm of
government can make directions and those directstiadl have force, except as contrary to the
code etc, so | will refer you to the legislatiortiat regard.

But it would rely on the Human Reproductive Teclugyl Act for its force. Those would be
directions made under that act as opposed to uheact —

[12.30 pm]
CHAIR: Yes.

Dr McGivern: —the Surrogacy Bill. So, the scope then of theedogiven to those directions is
dependent on that act. The question, | think, lizat to be raised is: what is the extent of support
that can be given to those directions? It is pdsfestear that the directions do deal with surrogac
arrangements as they rely on access to assisteatitapive technology. It is clearly going to come
generally within that act, but perhaps more prolaiecally is the question: are there issues of golic
that are purported to be delegated to the execativeof government and query then whether that
is a valid delegation. | am afraid, | think, thatwhere | have to step back and say | cannot advise
you on that.

CHAIR : Yes, you are dead right. That question ari8ésolutely, that question arises in the mix
that resulted in that dilemma.

Dr McGivern: Yes; in my capacity as a reproductive technologgresentative | cannot answer
that.

CHAIR : That is fair enough.

I might ask you a couple of questions that you tmable to answer. Quite specifically, | take you
to 3.1 and 3.2. Are you able to advise the conemith relation to who pays the panel members
referred to in 3.1 and 3.2?

Dr McGivern: | am not sure that | can answer that question.
CHAIR : Okay.

Dr McGivern: However, obviously, even from a Reproductive Aredogy Council perspective
there are going to be clear of funding implicatiomserms of the overseeing of this. | mean, there
would have to be a separate subcommittee in resgestirrogacy, and there are clear funding
implications for that.

CHAIR : Okay; that is fine. Are you able to tell us wiheat or not clinics are able to provide
specified members; for example, a legal practitioni¢gh experience in family law or a person with
experience in child welfare?

Dr McGivern: | think clinics would certainly be able to appoh those people and find out
whether they would be willing to sit on that softbmdy and then put forward their names, in the
ordinary nomination method, to council for approvate they able to provide them directly? Are
they going to be members of staff? Probably notitidxy have to be? Probably not. That, in and of
itself, | do not think is hugely problematic.

CHAIR : Are you aware of any clinics that operate witly gort of similar membership panels or
committees for any other functions that they penfér

Dr McGivern: | am not aware of that; no.



Legislation Wednesday, 20 February 2008 - SessioeeTh Page 8

CHAIR : Do members have any other questions?

Hon KATE DOUST: | did have a question. | suppose the first bagiestion was when the
council was looking at these issues, why they—ya@y tmave answered; | might have missed it—
went down the path of directions rather than prompeegulations?

Dr McGivern: We did not go down that path. We operated withpath that was given to us.
CHAIR: Yes. So, you were asked for the feedback andygwe it.
Dr McGivern: That is right.
Hon KATE DOUST: | have no more questions.
CHAIR : That concludes the questions that we have far yo
Dr McGivern: Thank you.
CHAIR : Thank you very much for your submission andylour answers today.
Dr McGivern: Thank you.
Hearing concluded at 12.33 pm



