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Hearing commenced at 12.49 pm 
 
ZUMBO, ASSOCIATE PROFESSOR FRANK,  
examined:  
 
 
The CHAIRMAN: I will read an opening statement, Professor Zumbo.  
Prof. Zumbo: Sure, thank you.  
The CHAIRMAN: Thanks for your appearance before the committee today. I trust your flight was 
comfortable. This committee hearing is a proceeding of Parliament and warrants the same respect 
that proceedings in the house itself demand. Even though you are not required to give evidence on 
oath, any deliberate misleading of the committee may be considered as a contempt of Parliament. 
Before we commence, there are a few procedural questions I need you to answer. Have you 
completed the “Details of Witness” form?  
Prof. Zumbo: Yes.  
The CHAIRMAN: Did you understand the notes at the bottom of that form?  
Prof. Zumbo: Yes, I had a quick read.  
The CHAIRMAN: Good. Did you receive and read an “Information for Witnesses” briefing sheet 
regarding giving evidence before a parliamentary committee? 
Prof. Zumbo: Yes.  
The CHAIRMAN: Did you have any questions related to your appearance before the committee 
today?  
Prof. Zumbo: No.  
The CHAIRMAN: Would you please state your full name, address and the capacity in which you 
appear before the committee? 
Prof. Zumbo: Okay. Associate Professor Frank Zumbo from the University of New South Wales. I 
appear in a private capacity as is the tradition for academics appearing before committees. I would 
like to make an opening statement — 
The CHAIRMAN: Let me finish before you do.  
Prof. Zumbo: Sorry.  
The CHAIRMAN: The committee has received your submission. Thank you for your contribution. 
Do you wish to propose any amendments to your submission now?  
Prof. Zumbo: I noticed a couple of typos, which I will alert the committee to. 
The CHAIRMAN: Before we ask questions, would you like to make an opening statement?  
Prof. Zumbo: Sure, Mr Chair. Firstly, I would like to thank the committee for funding my 
attendance here today, for the airfare and taxi fares; I appreciate that. As an academic I am very 
careful to protect my independence and I do note from the outset that—I have been involved in this 
debate for over 20 years—in relation to helping draft the WA franchising bill and the South 
Australian franchising bill I have received no financial reward and nor is there any expectation of 
any financial reward. I do that simply in a voluntary capacity. I have no vested interest in this 
matter. I do not have any clients that may be affected by this legislation. I do not receive any 
research funding from any industry bodies. My independence is very important, because I think in 
this debate it is very important to have an independent voice. With all due respect to many other 
voices in this debate, they do have a vested and financial interest in the deliberations of the 
committee and the outcome of this legislation.  
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This legislation, I believe, has been misrepresented by some parties with a vested interest to see the 
legislation not pass. For example, one suggestion is that there is no policy basis for this legislation. 
In fact, there is a very strong policy basis for this legislation. There have been two parliamentary 
inquiries, one independent inquiry here, an earlier inquiry, where the policy objectives of this bill 
have been supported politically. They have received bipartisan political support. They have received 
the support of independent consultants that have been involved in those inquiries. Those inquiries 
have heard evidence across the full spectrum of franchising participants and advisors and other 
stakeholders. From those inquiries we get two fundamental recommendations, which have 
bipartisan support and have received bipartisan support in their recommendation form—that is, to 
have a penalty for breaches of the franchising code.  
It is important to note that the franchising code is a mandatory code. As a mandatory code, all 
participants should be complying with the franchising code. That is what a mandatory code is; 
everyone abides by the code. Unfortunately, there is growing evidence that there is non-compliance 
with aspects of the code. There is evidence to suggest that some franchisors are engaging in what 
have been described as technical breaches of the code where requirements to provide disclosure 
documents have not been complied with, or there has been delay in providing disclosure documents, 
or information is not fully disclosed. There was a matter that went all the way to the High Court, 
which suggested that there was non-compliance with the code.  
The important thing to realise about non-compliance with the code at the moment is that there is no 
effective remedy for breaches of the code. If someone has engaged in a breach of the code, they are 
breaching a mandatory code, but the remedies are limited to an injunction, damages or other orders. 
If someone has failed to give you a disclosure document, there is no effective remedy in that 
particular case. We have had cases where there have been breaches of the franchising code 
established, but there was no effective remedy. There was a Seal-A-Fridge case where, basically, 
the remedy was to require the franchisor to go to a trade practices seminar on the code. Now, the 
reason why that remedy was the only remedy available was because there is no other effective 
remedy. Sending someone to a seminar long after the breach is certainly not going to help. I do 
believe in the importance of education, but education is not going to prevent rogue franchisors from 
not fully complying with the code. We need an effective deterrent. We have effective deterrents for 
breaches of the competition consumer law aspects of the Competition and Consumer Act. You have 
a mandatory code, you should also have an effective deterrent. That is where penalties are very 
important.  
We are simply applying the federal code. We are not changing the federal code. It is exactly the 
same code that has been applied here in Western Australia. All we are trying to do in relation to the 
code is to make sure that there is an effective deterrent to people failing to comply with the code.  
In terms of good faith, that is another recommendation that has received unanimous support in those 
inquiries. There is already an implied duty of good faith. The concern is that because it is an implied 
duty of good faith, it could be excluded in a franchisor agreement by a rogue franchisor. It is a 
fundamental legal principle that if you have an implied term, it can be overridden by an express 
term in a franchise agreement. So there is that potential issue. The point is that having a statutory 
duty of good faith in this bill is simply to reflect what the common law has found exists as an 
implied duty. We provide a definition that provides certainty. One of the failures of the federal 
unconscionable conduct provision was a failure to provide a definition of what is unconscionable. I 
am happy to explore that during the course of my evidence.  
When people suggest, Franchise Council of Australia in particular, suggest that this will be the end 
of franchising in Western Australia, I dismiss that completely, because I have heard the Franchise 
Council of Australia say that when the Franchising Code Of Conduct was being proposed in the 
mid-1990s that it would be the end of franchise in Australia and international franchisors would not 
come to Australia. Fifteen years later, they come to Australia and they do so because of the 
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confidence that the franchising code provides. What this bill does is to provide added confidence to 
provide a statutory assurance so that people will comply with the code that will make Western 
Australia a more appealing place to invest. As a franchisee you are investing your life savings. At 
the moment as a franchisee you have no assurance that the franchisor is fully complying with the 
code. This bill would provide you with that statutory assurance. As a franchisee I would want to 
invest in Western Australia knowing that there is a statutory assurance to comply with the 
mandatory franchising code, the so-called mandatory code. I would be comforted by the face that 
there was a duty to act in good faith, because put simply good faith is good franchising.  
I believe passionately in franchising. I have researched the business model; it is a very effective 
business model when it works well. When the franchisor and the franchisee cooperate and they 
work towards a common goal together, franchising is a very powerful business model. However, 
when franchising goes bad, it goes very bad, because you have these parties that are within a 
relationship, typically a long-term relationship, where you have a situation where they may stop 
cooperating with one another. The relationship breaks down. Now, good faith applies to both the 
franchisor and the franchisee. To suggest that this bill is an attack on franchisors is mischievous, to 
put it bluntly, for the simple reason that a duty of good faith applies to both a franchisor and a 
franchisee. There are good franchisors; there are bad franchisors. There are good franchisees; there 
are bad franchisees. But ultimately we want the parties to get on with business. We want them to 
cooperate, to act honestly, to comply with the code and just get on with it. This would make 
Western Australia a very safe haven for franchisees wanting to invest money, because as the 
confidence levels in franchising diminishes people will not invest. You will not have franchisees. 
They will get their fingers burnt—word of mouth—and they will go away and franchising will 
come to a halt over time, because if that confidence is undermined by a repeated failure to fully 
comply with the code, franchisees will say I do not have the assurance at the moment, but I would 
in Western Australia and perhaps South Australia.  
[1.00 pm] 
But, ultimately, we are not about promoting litigation. It is very important that there is a small 
business commissioner. I commend the government for proposing a small business commissioner, 
because I think a small business commissioner would be very important to provide leadership in 
these issues, to provide an enforcement mechanism for this franchising bill, and then you have a 
complete package. You have a commissioner who helps resolve individual matters. There is 
certainly a gap in terms of the ACCC failing to deal with individual disputes. You have got the 
ACCC failing to take these cases—they have taken very few cases in this area. A commissioner is 
better equipped, more effective. So I commend the Western Australian government for proposing a 
small business commissioner, and I would commend this bill also to the government and to the 
committee. 
The CHAIRMAN: Thanks very much. How severe is the issue of rogue franchising? Do you have 
any data on the franchisors or franchisees? Do you have any evidence of independent research as to 
the magnitude of the problem we are dealing with? 
Prof. Zumbo: Data is always difficult to come by, but what we do have is we have the Ketchell 
case in the High Court, where there was evidence there of noncompliance. The concern there was 
that the New South Wales Court of Appeal had found that noncompliance with the franchising code 
would mean that the franchise agreement could be avoidable, or void, at worse. There was a lot of 
concern in the franchising community, because we even had statements on the public record from 
the Franchise Council of Australia, saying, “If this judgement that questioned the validity of a 
franchise agreement because of noncompliance with the franchising code was to stand, that could 
affect upwards of 10 per cent of franchise agreements.” So we have got the industry body actually 
saying that we could have upwards of 10 percent noncompliance with the code. The other 
interesting thing is that there was a recent survey of the sector by a firm called 10 Thousand Feet—
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and I have provided the relevant media release—where there was a certain percentage of 
noncompliance, depending on the particular area of the code. The point is that I do believe that 
there is noncompliance. As to tell you exactly, I do not believe anyone can, for the simple reason 
that it would require a comparison between the franchise agreement as entered into, the disclosure 
document and the franchising code, and that information is generally commercial-in-confidence. 
That is why over the years there has been a push for the ACCC to actually receive copies of the 
disclosure document, because that could be a way to review that. The ACCC recently has been 
given the power to randomly audit disclosure documents, but, once again, finding out there is a 
problem does not mean the ACCC can do anything about it, for the simple reason there is no 
effective remedy. There is a problem, but ultimately what I would emphasise is that we do not want 
it to be a problem in future. By having an effective deterrent, you stop these breaches, or people 
thinking about breaching, or making sure they think twice about breaching. We want people to 
cross their t’s and dot their i’s, and a possible penalty would provide that deterrence. 
Mr W.J. JOHNSTON: Professor, what percentage of these breaches—let us say 10 per cent; we 
will take that figure that you quoted from the FCA. Of that 10 per cent, what are deliberate actions 
of a franchisor trying to act capriciously, and what are misunderstandings, ignorance or whatever 
that lead to noncompliance? 
Prof. Zumbo: It is very hard to tell whether they are deliberate or innocent. That would ultimately 
be — 
Mr W.J. JOHNSTON: They might not be innocent, but they might not be on purpose. It is not the 
same thing. 
Prof. Zumbo: Yes, but that becomes an issue of compliance. It is a bit like, “I don’t talk to my 
competitor about price because I might be pinged for cartel behaviour.” I should know that and I 
should take precautions, so it becomes a compliance issue for the individual franchisor to ensure 
that they are complying. Whether it is intentional or deliberate, ultimately, a bit like misleading and 
deceptive conduct—the old section 52—whether you intend to mislead is not relevant; it is 
ultimately that you mislead. So I would suggest once again that whether you intend, obviously, may 
be a matter in terms of penalty, but innocent breaches or non-deliberate breaches should not occur 
because, as a result, someone is not getting the full value of the franchising code. 
The CHAIRMAN: The last revision of the code of conduct, I understand, took place in July 2010, 
less than a year ago. 
Prof. Zumbo: Yes. 
The CHAIRMAN: Are there any cases? What are the examples and history? There is mandatory 
mediation, is there not, under the code of conduct? 
Prof. Zumbo: Essentially, that has been there from day one. 
The CHAIRMAN: Okay; good. But it exists under the current code? 
Prof. Zumbo: Yes. If either party triggers it, then — 
The CHAIRMAN: Okay. What is the extent of mediation in the sense of 2010 versus what took 
place before? 
Prof. Zumbo: I do not detect any difference in the level of mediation. From various discussions I 
have had with the Office of the Franchising Mediation Adviser, there is no suggestion that there has 
been any change. 
The CHAIRMAN: Is that in the ACCC? 
Prof. Zumbo: It is a separate body that appoints the mediator. It is the Office of the Franchising 
Mediation Adviser. I can tell you the success rate is around 70 per cent, and it has always 
consistently been around that. So I am a firm believer in mediation. Even in a lot of these issues like 
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good faith, you would expect that there would be a mediation and the parties would come together. 
So to suggest litigation outright is not going to happen. The reality is that with the deterrent effect, 
the legal context that is provided is very important. But, ultimately, whatever changes are made to 
the code does not change the fact that you could still have people not complying with the code.. 
The CHAIRMAN: Can you not go back for mediation if there is noncompliance? 
Prof. Zumbo: Depending on what the noncompliance involves and whether the parties are in a 
mood to mediate, because 30 per cent of cases are not successfully mediated. On the positive side, 
there is 70 per cent that are. 
The CHAIRMAN: So if one party wants to mediate, then it has to go to mediation. 
Prof. Zumbo: A mediation adviser is appointed, yes, and there are real questions there ultimately of 
whether the bargaining or the mediation should happen in good faith in that context, because, unlike 
the Oil Code, where there is the requirement to mediate in good faith, and under the Fair Work Act, 
it is simply that mediation occurs. I am aware anecdotally, because it is all confidential, that there 
are times when the franchisor will not want to come to a result, and I do know that some franchisees 
may stand on principle; they want to be vindicated. So that is the skill of the mediator to get those 
parties together. But if you have either party saying, “No, I don’t want to resolve this”, that is the 
end of the matter; and that would be the end of the matter under this legislation also, because the 
reality is that if there are breaches of the legislation, that could become an enforcement issue for the 
commissioner, and, obviously, individuals would have private rights. But this legislation will not 
change the mediation dynamic, other than possibly require the parties to mediate in good faith, 
which can only be a good thing and which is an expectation anyway that they do. 
Mr W.J. JOHNSTON: Can I just follow up on that? There is often an expectation, when you set 
up an enforcement agency, that the enforcement agency will take on every case. Of course, as a 
former union official, I can tell you that it does not happen. 
Prof. Zumbo: No. 
Mr W.J. JOHNSTON: And the Department of Commerce, which gave evidence to us last week, 
made it clear that they would not be taking up every case. 
Prof. Zumbo: I do not expect every case to be taken up. 
Mr W.J. JOHNSTON: And the ACCC evidence is that they do not take up every case either. 
Prof. Zumbo: No. 
Mr W.J. JOHNSTON: So, the “enforcement agency” would take up a very small number of cases, 
and, in fact, most people would still be left to their own devices either through mediation or the 
courts; is that not true? 
Prof. Zumbo: Yes. We live in a world of limited resources. I do not expect, and could never 
expect, an enforcement agency to take up every case. But there are two things about having an 
enforcement agency. One is the fact that because some enforcement agency could prosecute a 
matter makes people think twice about noncompliance. Secondly, you have got a body there that 
can take enforcement action, and that may be helpful to set a precedent but, more importantly, send 
a message to the franchising community that these laws are going to be taken seriously, the 
franchising code is going to be taken seriously, and we just want you guys to get on with business. 
We will not tolerate those rogues here in Western Australia; we want people to get on with 
business. The other thing is that not all matters end up in court. Enforcement can involve a number 
of things, including enforceable undertakings, and enforceable undertakings can be very effective, 
so I would expect very few cases to end up in litigation; and, as I said before, when they do get to 
litigation and a party is found in breach, I do not even expect the maximum penalty to be imposed. 
So this suggestion about litigation, this fear about litigation, is just a scare campaign by people like 
the Franchise Council of Australia, and that is disappointing, because ultimately it is the same scare 
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campaign that they ran in the mid-1990s against the franchising code. It would open the floodgates 
to litigation. There was criticism of unconscionable conduct provisions in the mid-1990s. None of 
that has come true. We have a better franchising sector, but we can do better. 
The CHAIRMAN: We took evidence from many parties, including the Franchise Council. When 
we asked the commissioner for consumer affairs about it, she was quite uncertain about the 
processes and of following the regulation that she would have to enforce and that would come upon 
her. So she was concerned as to what the demand for it would be. There was also an issue that was 
raised about jurisdiction shopping, I think you would describe it as — 
Prof. Zumbo: Yes. 
The CHAIRMAN: — and that if you had a bill in WA, other national franchisors or franchisees 
would come here. Is that an issue? 
Prof. Zumbo: There are two questions there. One is that I would like to think that there would be 
very little enforcement activity, because I would expect the code to be fully complied with. If the 
code is being fully complied with, there will not need to be any enforcement activity. So I would 
not be worried if there were very few actions being taken if that reflects that the code is being fully 
complied with and if people are acting honestly, reasonably and cooperatively. I do not believe that 
there will be a flood of litigation; I do not believe that there will be a flood of actions, because I do 
believe that, much like the franchising code did, it will bring about a behavioural change simply by 
having the legislation in place; that people will think twice. At the moment they can cut corners. 
They are in a hurry to get the disclosure document out or comply; they are in a hurry and they are 
rushing, and they might cut corners because there is no effective deterrent, but if they know that 
some agency could be knocking on the door, backed up by a penalty, they will take greater care, 
and greater care means less disputes down the track. I have got these cases that come up from time 
to time where there are delays in disclosure documents, the disclosure documents do not contain all 
the relevant information, and there is a dispute about that. There would not be a dispute about that if 
the franchising code was being fully complied with. So, in practice, corners are being cut, and that 
leads to disputes over time. On the jurisdiction one, sorry, there was the point there. 
The CHAIRMAN: Yes. 
Prof. Zumbo: I believe that what the Western Australian bill is doing is simply encapsulating best 
practice. Any good franchisor around the country will be complying with the standards anyway; 
okay. What you might find is that the franchisees may find Western Australia more appealing to 
invest, so that is the positive. But I would expect that franchisors would continue to franchise, and I 
think more franchisors would be inclined to come to Western Australia because they will know that 
this bill is trying to weed out the rogues, because it is the rogues that give the sector a bad name. 
Building confidence is very important in any business model. Any undermining of that confidence 
is a problem. I do not believe there will be forum shopping, because ultimately you will see these 
changes in South Australia, and I do believe in time that the issue certainly of a penalty will occur 
federally, because I have not heard any credible arguments about or against penalties, because it is a 
mandatory code; it should be complied with. 
Mr P. ABETZ: The government is moving with a small business commissioner. How would you 
suggest the small business commissioner mediation service should be tied in with the provisions of 
this bill? Do you think that they should first have to go to the small business commission before 
they can approach the commissioner? Should there be some extra provisions in the bill regarding 
those kinds of things? 
Prof. Zumbo: No, I do not believe so, because that is just a practical matter. I would expect that the 
commissioner will develop processes whereby they will encourage people to come for mediation. 
There is a mediation under the franchising code. That will continue; okay. Beyond that, the 
commissioner may have a role in keeping the dialogue going. But, fundamentally, if there is a 
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breach of the franchising code, that requires enforcement activity; it requires some sort of 
investigation. That may not lead always to court action, and I do not expect it, but, from an 
enforcement point of view and a compliance point of view, I would expect that the commissioner 
would be promoting dispute resolution but at the same time letting the industry know that 
everything has to be fully complied with.  
[1.15 pm] 
Mr P. ABETZ: I want to follow up on that. The Queensland Law Society’s submission indicated 
that it saw a major problem arising in who people can go to. People can go to the commissioner, 
they can go to the ACCC or they can go to both at the same time. What issues would you envisage 
around that?  
Prof. Zumbo: Those issues arise every day. We have had state fair trading bodies, and we have had 
the ACCC. They enter into a memorandum of understanding. It happens under Australian 
Consumer Law. The Small Business Commissioner will enter a memorandum of understanding 
with the ACCC and there will be constant dialogue between the two about these matters. The 
ACCC, typically, has priorities that are of a national flavour. If something is solely a particular state 
matter, or mostly a state matter, I would expect the commissioner to be looking at that, in the same 
way that if there are national issues in relation to a particular franchise, the commission would be 
referring that matter to the ACCC. That is the practical working together of bodies. That happens in 
a federal system all the time when you have state and federal bodies, sometimes in the same area. 
They talk to one another.  
Mr W.J. JOHNSTON: What about the situation in which you have an agreement between an 
individual franchisee and a franchisor and they have a dispute? The dispute may be about the 
behaviour of one or the other. It could be seen as being unconscionable conduct or it could be seen 
as lacking in good faith. If you refer that complaint to the ACCC, it could not investigate the bad 
faith; it could only investigate whether it was unconscionable. Is this an issue?  
Prof. Zumbo: Your question is full of issues. It is a very good question simply because there is a 
misunderstanding about the unconscionable conduct provisions federally. I was involved in their 
drafting in the mid-1990s. I was one of the people pushing for that law reform back in the 1990s. 
The thing with unconscionable conduct provisions is that they have more or less become a dead 
letter. I will explain that. The test for unconscionable conduct is so high that it is very hard to reach 
that threshold. You get very few unconscionable conduct cases because they are very hard to prove 
because the courts have taken a very strict view of unconscionable conduct. One would expect that 
the ACCC would not be taking many more cases. It has taken unconscionable cases in the past. It 
has had mixed success with that issue over the years but I do not envisage many more issues being 
taken under unconscionable conduct because the cases that are considered unconscionable conduct 
usually get settled before they go to court and the ones that end up in court, you have a discussion 
about.  
The other thing I should clarify is that under the unconscionable conduct provisions federally, while 
looking at whether someone has acted in good faith is a factor, that is not a norm of conduct 
federally. It is just a factor that informs the court’s decision as to whether there is unconscionable 
conduct. If there was an allegation of bad faith or not acting in good faith, that matter would be 
dealt with at a state level or in those jurisdictions that would have that and that could include South 
Australia at some time in the near future.  
The CHAIRMAN: We understand the new version of ACL is trying to give guidance to the courts 
to widen the definition of unconscionable conduct, therefore opening it up to a wider range of uses. 
It is a new law.  
Prof. Zumbo: I need to clarify something. I am not aware of the witnesses who gave you that 
evidence and I am not sure whether you are quoting them correctly. In the ACL there have been no 
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changes at this point to the old unconscionable conduct provision. The old one was 51AC; it is now 
section 22 of Australian Consumer Law. There has been talk of some further changes but no talk 
about a definition. If fact, that has specifically been rejected. A definition of what is unconscionable 
conduct has been rejected. That has been one of the failures of unconscionable conduct federally, if 
we had had a definition. Interestingly, in the mid-1990s the Franchise Council of Australia 
suggested there should have been a definition—I am happy to provide you with a newspaper 
report—but there is not. There has not been any proposal to put in a definition that has been 
accepted. I have made those proposals but that has not been accepted.  
In terms of the ACL, there are factors relating to what informs the court as to what is 
unconscionable. There have been suggestions about clarifying that it is broader than what is called 
the equitable or the common law view. That does not change the lack of utility of those 
unconscionable conduct provisions at the moment because the threshold is so high that it is very 
hard to win unconscionable conduct cases. Factors have been added but they are just factors. The 
courts can take into account those factors that include compliance with industry codes and 
compliance with good faith principles but they are just factors. They do not define unconscionable 
conduct.  
The CHAIRMAN: In the latest ACL there are additional factors that were not in the codes before.  
Prof. Zumbo: No, there were proposals and those proposals have not quite gone through. There 
was an expert panel. There was legislation before the last Parliament. That issue is up in the air. 
Factors have been added in regard to unilateral conduct. As I said, you could add 50 factors. That 
does not change the fact that the threshold question of what is unconscionable has not changed. It is 
a very hard test to satisfy. Sadly, these additional factors are being thrown in to try to give the 
suggestion that something has been done. When you go to your lawyer and you tell your lawyer 
there is a new factor dealing with unilateral variation, and the lawyer says, “Yes, but that is just a 
factor; just because they have unilaterally varied the contract will not be considered to be 
unconscionable ordinarily”, that is where the difference is with good faith. Ultimately good faith is 
about a reasonable use of a contractual power or, more importantly, preventing abuse of contractual 
powers. In a franchise agreement there is a lot of contractual power given for the right reasons and 
those powers, used appropriately, strengthen the franchising model. The danger occurs when those 
powers within a franchise agreement are abused, for example, to churn out a particular franchisee.  
The CHAIRMAN: In your submission you detail several instances in which civil monetary 
penalties can be applied to breaches of codes with the ACL, yet you argue that they may not be an 
effective remedy for franchisees to pursue. Would you describe that? 
Prof. Zumbo: The point there is to do with the constitutional issue. Obviously, the state of Western 
Australia would be very concerned that it would be enacting legislation that was constitutional. I 
believe it is constitutional, for the simple reason that the notion of penalties has been accepted 
federally. Theoretically, that could apply in certain instances but the key point is that, because there 
are civil monetary penalties available federally, indirectly in some theoretical cases that suggests 
that what is happening in Western Australia is constitutional because there is no direct 
inconsistency. A civil penalty is available in a wide variety of circumstances and there is no direct 
inconsistency.  
In relation to the matter of the effectiveness or ineffectiveness of the unconscionable conduct 
provisions, that is a separate issue. While we are concerned to convince the committee of the 
constitutionality of the bill, on the other hand, we are very mindful to alert the committee to the fact 
that the unconscionable conduct provisions are very difficult to succeed under. While there is a 
theoretical possibility of a civil monetary penalty for breaches of unconscionable conduct 
provisions, even if that involves bad faith, the possibility of those penalties being imposed are 
remote because the possibility of winning an unconscionable conduct case is remote. The fact that 
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there are penalties in that context provides strong evidence of the constitutionality of the Western 
Australian franchising bill.  
The CHAIRMAN: You were involved in making submissions relating to the development of the 
code of conduct over a period of time. Obviously, there would have been debates about whether 
good faith penalties should have been put into the code of conduct. You cannot answer for the final 
decision makers but why were they not?  
Prof. Zumbo: To the best of my knowledge, the code, being a mandatory code, was seen as a big 
step, a very important step. The argument that you give the industry time to adapt and respond to 
the franchising code was one of the reasons why there were not penalties from the outset. The 
industry had gone through a state of flux for about 10 years before the franchising code. There were 
various attempts at self-regulation and there were cowboys in the sector. To get to a franchising 
code after all the vocal opposition and coordinated opposition by the Franchise Council of 
Australia, there was an acceptance that you should let those changes sit and let people become 
aware of those changes. Thirteen years later the industry has well and truly adapted, adopted and 
taken to heart the mandatory code as a concept, so it is now well and truly time to make sure that 
you weed out those last residual rogue franchisors.  
The CHAIRMAN: A series of changes to the code were implemented in July 2010. It has not been 
fixed in stone for 14 years; there have been revisions in that period. In the last series of amendments 
to the code, why did they not include good faith and penalties because they had a period of time 
off?  
Prof. Zumbo: That is why they are having this debate. I do believe the time has arrived and there is 
a very strong push and a very strong recommendation in the various parliamentary inquiries that 
there be penalties. Craig Emerson was the federal Labor small business minister at the time. Nick 
Sherry has taken that view. There is an alternative view shared by the backbench of those two 
federal ministers and a view shared by a state Labor government in South Australia and private 
members’ bills that share that view. It is a debate that we are having and I believe that it is a debate 
that will succeed in the end because the reality is that with the industry now familiar with the 
Franchising Code, and with the Franchising Code being a reflection of industry best practice as we 
like to accept it, it is now time to go that final step, close the circle and make sure it is truly 
mandatory.  
The CHAIRMAN: It will not close the circle, except perhaps in WA. You are dealing with a 
national industry. One of the issues here is that the WA act is by itself, in its lonesome, when you 
are dealing with an industry that is necessarily national. I would imagine most of the franchisees are 
national and the code is a national code. Particularly since there has been a unanimous agreement 
that business to business regulation be nationalised, if you wish, we have gone through the 
development of ACL over a long period, amalgamating many, many acts, trying to make it 
efficient, simpler, more accessible and whatnot. We have gone through a major reform process, not 
just with franchises but with business together. With the latest revisions to the code less than a year 
old, we are coming up with an add-on regulation in WA apparently to try to fix something that was 
left off the code. 
Prof. Zumbo: You have raised a number of issues. One is that the state of Western Australia is a 
sovereign Parliament.  
The CHAIRMAN: I am aware of that.  
Prof. Zumbo: Of course. If they believe there is a problem within their jurisdiction, it is just like 
when Victoria believed there was a problem with unfair contract terms, and they legislated for 
unfair contract terms in consumer contracts. They lead the way—they were the only state—and now 
that has become federal legislation. A lot of good stuff has come from the states taking full use of 
their parliamentary sovereign power to look after their citizens. If there are problems here, and we 
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believe there are problems, it is a matter for you whether you decide to legislate for that. I would 
strongly advise that your citizens do need that protection. Your residents need that protection. I 
think in a federal system states should not be timid in legislating when there is a known problem.  
In relation to these other issues, the ACL is Australian Consumer Law. It is not a business code. 
Yes, a lot of effort has gone into rationalising consumer law, and rightly so. Firstly, the Franchising 
Code is in a different part of the Competition and Consumer Act. Part 4B of the Competition and 
Consumer Act, where industry codes are contained, is not part of Australian Consumer Law. That is 
one point that has to be made very clear.  
[1.30 pm] 
All these ACL reforms do not change the fact that we have these codes in a separate part. These 
ACL reforms were not intended to deal with the Franchising Code. Yes, the reforms brought 
together consumer legislation, but as I said, it is a consumer law, not a business law. That means 
that the state of Western Australia, as with any other state, has the ability to legislate in relation to 
known problems in a business context, and that does not detract from the Australian Consumer Law 
reforms, because they are different things. 
Mr W.J. JOHNSTON: You made it clear that your view is that the sovereign Parliament of 
Western Australia should act in this area. 
Prof. Zumbo: Yes. 
Mr W.J. JOHNSTON: Do you think we should make sure that our actions are restricted to 
Western Australia, or do you think — 
Prof. Zumbo: Well, they are. 
Mr W.J. JOHNSTON: Well, there might be a suggestion that we could regulate businesses that 
operate nationally and reverse-regulate businesses that operate here. Do you think that we should, as 
a policy decision, try to avoid that as much as possible? 
Prof. Zumbo: The sovereign Parliament has the ability to enact laws in relation to the welfare of its 
citizens or residents. We made very clear that there has to be a relevant connection with Western 
Australia. There would be jurisdictional limits to the state of Western Australia trying to impose a 
national regulation. We are not proposing that. 
Mr W.J. JOHNSTON: Sure, but is the reverse also true that, where we can, we should be making 
it clear that we are only talking about operations in Western Australia? 
Prof. Zumbo: But we do, because in the bill it talks about a Western Australian agreement; that is 
the relevant connection. It does not talk about just any franchise agreement; it talks about a Western 
Australian franchise agreement that is carrying out business, partly or wholly, in Western Australia. 
That is the extent of the Parliament’s jurisdiction and ability to legislate in this area—the relevant 
connection with Western Australia. The Western Australian Parliament, like any other Parliament, 
has the ability to enact extraterritorial legislation, but it is limited to a relevant connection with the 
jurisdiction. 
The CHAIRMAN: Let us just go to the area of the definition of “good faith”. We have heard a 
large amount of evidence and discussion on that, and I hear that you were involved in advising on 
the bill quite extensively. 
Prof. Zumbo: Yes. 
The CHAIRMAN: You would probably agree; I think your submission says that the definition as 
included in the bill meaning these four factors is the appropriate one. 
Prof. Zumbo: Yes. 
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The CHAIRMAN: Okay. We have heard also that there are debates about “means” being restricted 
to those four terms and that it must have those terms. An alternative would be to replace “means” 
with “include”. There is also evidence given to us that the common law definition has not been 
completely settled, and there is case law that other factors are brought in outside those four terms. 
Therefore, if you restricted those four terms, the judges would interpret it as such, and would not. 
The final point is that restricting those four terms might inhibit a judge from taking the specifics of 
the case at hand into consideration, and that there will be other factors that, if you had a more wide 
open definition of “good conduct”, they would take in hand. Why restrict those four terms? Why 
replace “means” with “includes”? Is the definition of “good faith” sufficiently settled to codify? 
Should it not be more open so that it can be applied to the specifics of the case at hand? 
Prof. Zumbo: Once again, I am not sure which witnesses made any suggestion that the court would 
not look at the specifics, because that is just unheard of. The court would always look at the 
specifics of the case; the court cannot decide a matter in the abstract, so the court will look at the 
particular facts, because this duty applies within those facts. This might be a question of law, but it 
is applied to questions of fact in a particular case. I am not quite sure about the point about not 
dealing with the specifics because in every case, the specifics must be dealt with, otherwise it is a 
theoretical issue and may not be a judicial matter. It is dealt with in the specifics of the case. There 
is another issue that I should quickly clear up, and that is that there needs to be a definition; 
otherwise we are going to have the same problem that we had with unconscionable conduct. If you 
have to go to court every time to work out what it means, you have fewer cases and the provision 
becomes useless, so you need a definition. I was pretty specific on the word “means” for a number 
of reasons, but particularly because we wanted there to be a statutory definition that was self-
contained and that reflected the common law. All those words come from the common law; I have 
not just picked them out of the air. They come from the cases, and I pointed to the relevant cases in 
my submission from where those principles are drawn. In the Ontario, Canada legislation in 
reference to those words, if you look at the cases, the courts talk about those words. The word 
means that you look at those four words, you apply them to the facts, and that is your duty of good 
faith. If you have “includes”, what happens if you go to a lawyer? The lawyer will then have to go 
and explore all the cases and that adds cost. They have to read all the cases and find out what 
particular cases say in a particular area. 
The CHAIRMAN: It costs, but is that not a good thing? That is how the law evolves. 
Prof. Zumbo: A cost for the small business? 
The CHAIRMAN: That is how the law evolves—taking an issue and trying to argue at the edges 
of it; that is how our common law has evolved through time. 
Prof. Zumbo: That is common law, but the Parliament can enact statutory duties, and it has — 
The CHAIRMAN: So you restrict the coverage of it? 
Prof. Zumbo: No. I dismiss completely any suggestion that this definition is restrictive. I believe 
this definition fits the bill perfectly in terms of what it is trying to address. I would say that, but I 
thought long and hard about what is good faith, having read all the cases and distilling the essence 
of it; that is the essence of it. 
The CHAIRMAN: So those four terms cover the issue completely, in all cases, in your view? 
Prof. Zumbo: In terms of the question of law, but remember they have to be applied to the factual 
context. 
The CHAIRMAN: Yes, I know. 
Prof. Zumbo: But from a question of law, I believe yes, those four terms cover the ambit of the 
common law meaning of it, so in a sense we are codifying. At the end of the day, “fairly, honestly, 
reasonably and cooperatively” describes a good franchising relationship also. I have not taken these 
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principles from the abstract, but they have been considered in a franchising context. The essence of 
franchising relationship is to act fairly, honestly, reasonably and cooperatively, because they are 
working towards a common goal. It is not about one party running its own race to the exclusion of 
others; it is a cooperative relationship. In terms of the courts, I believe the courts will appropriately 
apply these. This is an objective standard; it is not what the parties think. It is an objective standard, 
looking at the facts, looking at the franchise agreement, and looking at the relationship. These four 
terms are applied by the court. In relation to the evolution of the common law, it takes a long time. 
Small businesses cannot afford to continue to run cases so that the law “evolves”. That is the 
argument I heard 15 years ago with unconscionable conduct; that is, the common law of 
unconscionable conduct will evolve, and it has evolved to a high standard after only a handful of 
cases, basically. Small businesses have been denied that remedy essentially because they cannot 
afford to run the case to establish what is unconscionable. Not only do they have to prove what is 
unconscionable in terms of their factual context, they have to determine what is unconscionable, 
and it takes time and money for the courts to evolve in that way. That is why small businesses do 
not go to court; it takes too much time and a lot of cost. The ACCC effectively has not been taking 
these cases for a while; it will take the odd case, yes, but the reality is that unconscionable conduct 
as a remedy is outside the reach of ordinary small businesses because we did not provide a 
definition and because when we let the courts decide on a definition, they narrow it to a point where 
there is a very high threshold, so we need a statutory duty where all industry participants can come 
to these four words and franchisors and franchisees can look at the words and say, “Okay, I’ll 
behave fairly and reasonably”. They all, in a sense, blend into one another. It is about using your 
contractual power reasonably, it is about transparency, and it is about talking to your franchisee. I 
hear stories all the time in which the franchisor is simply a bully and does not want to talk to the 
franchisee. Can you resolve the matter if the franchisor will not talk to you? By having these terms, 
the lawyer will say to the franchisor, “You’d better talk to the franchisee”, and that is how we 
resolve cases. 
The CHAIRMAN: As a lawyer, you know that how a layman like me interprets “cooperative” and 
“fairly” is different, often, from how the courts interpret them. 
Prof. Zumbo: That is why the courts will interpret those terms. 
The CHAIRMAN: I might, as a franchisee, think this is quite comprehensive, in terms of coverage 
of the franchisor–franchisee relationship, but the law and the interpretation of the court might be 
different about what is reasonable and what is fair in the procedure—they are different. You are 
saying that these four terms send a message to the participants in the franchise how they should act. 
Prof. Zumbo: Yes. 
The CHAIRMAN: That might be right, but their interpretation might be different from how the 
courts interpret it. 
Prof. Zumbo: I believe the courts will give these words their ordinary meaning. Allowing the 
courts to have a say about the definition you suggest might limit the term; I would respectfully 
suggest that allowing the courts to define the term will inevitably restrict good faith in the same way 
that letting the courts define what is unconscionable under the act has narrowed unconscionable 
conduct. That was the argument I heard in the mid-90s: “Let the courts decide; they’ll make it 
broad”. Courts do not make it broad, because the courts are naturally conservative and naturally 
restricted to a very narrow focus, but that narrow focus means that people are being denied a 
remedy, and that is why it is important that there is an effective remedy and a standard of conduct 
that reflects the real nature of franchising—the parties just getting on with business. I do not want 
there to be court cases; I do not want the commissioner to get involved in court cases. I simply want 
franchisors to pull their heads in, talk to their franchisees and get on with the best deal for both of 
them. Both of them will give and take, particularly if you have a Small Business Commissioner who 
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will knock heads together, because both sides probably have missed the point by that stage, and that 
is why you need a context to focus everyone’s attention.  
Mr W.J. JOHNSTON: Are you trying to legislate for good behaviour? Is it not the case that, at the 
end of the day, the Parliament sets the laws and then people act? Despite this law, the last law and 
the next law, people are going to behave badly. 
Prof. Zumbo: The last law had gaps. There is a Franchising Code that has no effective remedy and 
no penalties, so people will cut corners. That causes problems and disputes. If we had penalties 
earlier, people would have fully complied. Fewer disputes, fewer problems. The reason we have had 
all these inquiries into franchising is that there are problems out there, and these problems will not 
go away. There will be another inquiry if this bill does not get through, and eventually there will be 
action because the issue of penalties is a no-brainer. Can you have a mandatory code that does not 
have a remedy? It would be a bit like having a criminal law with no penalty. You can say, “You 
shall not steal”, and that becomes a statement, but if you do not have any penalties, good people 
will comply with the law, and good franchisors already comply with the Franchising Code; it is the 
bad franchisors, the rogues, who will not comply, and they are the ones giving the sector a bad 
name and undermining confidence in a franchising business model that deserves a lot more respect. 
The CHAIRMAN: You have used the term “rogue” a lot; could you give us some examples? 
Prof. Zumbo: On the issue of rogues, the industry itself will use that expression. We have a 
consulting firm that put out a media release entitled “Rogue Franchisors”, so the industry itself uses 
this language. I suppose “rogue” upsets people and gets them excited, but what I see as a problem 
franchisor is a person who does not strive for the highest standards of franchising; a person who 
does not comply fully with the code; a franchisor who is not meticulous in complying with the 
code; a franchisor who is not embracing the franchisees. Having studied the business model for 
more than 20 years, one sees people like Ray Kroc, the founder of McDonald’s; he treated his 
franchisees as family members. In some of my dealings with franchisors, franchisees are not treated 
as family members; they are treated as people to be squeezed.  
[1.45 pm] 
The CHAIRMAN: I can interpret, I could generalise that somebody who is a rogue franchisor 
means aggressive, excessive—rogue means out of the usual, okay? 
Prof. Zumbo: They are bullied—some of them are bullies. 
The CHAIRMAN: If we are looking at legislating against—that is what you have put forward as 
the major target—a small number of rogue franchisors, it is a small number, but I am 
interpreting — 
Prof. Zumbo: I would hope it is a small number because I do not want people to be taken to court. 
The CHAIRMAN: Where is the backup to say that there are large numbers of them or if it is not so 
much large numbers, that the damage they do in aggregate is significant, at least to individuals or a 
number of franchisees? 
Prof. Zumbo: Okay, I would draw the committee’s attention to the evidence given to all those 
franchise inquiries. People lose their homes. People suicide. People have their marriages break up. 
People have made these submissions to these inquiries; that is some evidence. 
The CHAIRMAN: Were those checked by the inquiry to find out that the actions of the franchisor 
were the cause of the problems? 
Prof. Zumbo: Can I just respond to that by saying that those MPs will receive representations from 
those franchisees? The MPs I talk to conduct their own due diligence; they will write to the 
franchisor, they will meet with the franchisor. In one instance there was an MP here that met with 
the franchisor and there had to be security outside, federal protective services, because the 
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franchisor in that case is now in jail. Can I say that MPs do their due diligence? Can I say that those 
witnesses were tested, were cross-examined? In one instance the Franchise Council of Australia 
sought to intimidate a witness giving evidence to a federal inquiry. There is correspondence in the 
federal inquiry report to Mr Stephen Giles, who had been the lawyer. Look, bullying occurs. I get it 
on the phone; people ring me. I have become the patron saint of lost causes; people come to me 
when no-one else wants to talk to them. With all due respect, Mr Chair, this committee could ask 
those franchisees to come in. I know franchisees have given evidence; if you would like to hear it 
for yourself, I can reassure you that all those MPs before you have. That is all I need to say on that 
issue. 
Mr P. ABETZ: It has been argued by the Queensland Law Society in their submission that the 
Competition and Consumer Act, which replaced the Trade Practices Act on 1 January, now 
provides adequate remedies and relief for breaches of the code. Could you just clarify that, because 
I understood you to say it does not, but I thought they clearly said it did? Could you just clarify 
what your view is on that? 
Prof. Zumbo: With respect to the Queensland Law Society, I have to say I understand that a key 
driver of that submission is linked to the Franchise Council of Australia and I urge the committee to 
make its own inquiries, but in relation to that specific — 
The CHAIRMAN: Are you stating that that was a submission from the Queensland Law Society 
and that they are acting because of a relationship with the franchising council? 
Prof. Zumbo: Mr Chair, I was very careful in my use of words as a lawyer. My words were quite 
simple: that there is a lawyer involved with the Queensland Law Society that also happens to be a 
lawyer connected with the Franchise Council of Australia. I simply draw that to your attention for 
your own conclusions. Yes, they go through a process, Mr Chair, but you know as well as I do, in 
these committees there are people that drive the issue and there are people that are more forceful in 
these issues.  
In relation to the merits of that Queensland Law Society submission, I reject it outright. I reject it 
outright because there are no effective remedies in relation to breaches of the Franchising Code. 
Suggestions that unconscionable conduct provisions deal with all the problems in the sector are 
ludicrous, with all due respect; the reality is that we need the Franchising Code to be backed with 
penalties. We also need to ensure that life is breathed into unconscionable conduct provisions—that 
is another issue for another day. But in relation to the breaches of the Franchising Code, there are no 
effective remedies, as amply demonstrated in the Seal-A-Fridge case where the remedy was to go to 
a seminar. There are no effective remedies. 
Mr P. ABETZ: So just to make it absolutely clear: under the CCA, the consumer act, there is no 
provision for the ACCC to take a franchisor or franchisee to court and have them fined for a breach 
of the code? 
Prof. Zumbo: They can take them to court, as they do, but the remedy in the Seal-A-Fridge case 
was to go to a seminar. Usually the ACCC will bring it together with unconscionable conduct and 
misleading. The misleading or certain conduct cases are more successful, but the unconscionable 
conduct ones are very difficult to substantiate. They take on the Franchising Code breach, but 
knowing full well there are no effective remedies. There are no direct penalties. Trying to argue 
penalties under unconscionable conduct provisions is very difficult for the simple reason that it is 
very hard to succeed under unconscionable conduct, as I have said before. 
The CHAIRMAN: Thank you for your evidence before the committee. There are a number of 
questions that we have not been able to ask you today. Would you be willing to answer, too, a series 
of further questions that the committee can provide when it sends you a copy of today’s transcript? 
Prof. Zumbo: Sure. 
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The CHAIRMAN: A transcript of this hearing will be forwarded to you for correction of minor 
errors. Please make these corrections and return the transcript within 10 working days of the date of 
the covering letter. If the transcript is not returned within this period, it is deemed to be correct. 
New material cannot be introduced via these corrections and the sense of your evidence cannot be 
altered. Should you wish to provide additional information or elaborate on a particular point, please 
include a supplementary submission for the committee’s consideration when you return your 
corrected transcript. Thanks. 
Prof. Zumbo: Thank you. 

Hearing concluded at 1.50 pm 


