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Committee met at 9.30 am

DEAN, MR MICHAEL
President,  WA Police Union,
examined:

PRINCE, HON KEVIN
Barrister and Solicitor,
examined:

The CHAIRMAN:  Good morning on behalf of the committee.  I welcome you to the meeting.
You have both signed a document entitled “Information for Witnesses”.  Have you read and
understood that document?

The Witnesses:  Yes.

The CHAIRMAN:  These proceedings are being recorded by Hansard.  A transcript of your
evidence will be provided to you.  To assist the committee and Hansard please quote the full title of
any document to which you refer during the course of this hearing for the record and please be
aware of the microphones.  Try to talk into them and ensure that you do not cover them with papers
or make a noise near them.

I remind you that your transcript will become a matter for the public record.  If for some reason you
wish to make a confidential statement during today’s proceedings, you should request that the
evidence be taken in closed session.  If the committee grants your request, any public and media in
attendance will be excluded from the hearing.  Please note that until such time as the transcript of
your public evidence is finalised, it should not be made public.  Premature publication or disclosure
of public evidence may constitute a contempt of Parliament.  It may mean that the material
published or disclosed is not subject to parliamentary privilege.

I apologise for the late start.  Thank you for coming.  Would you like to make an opening statement
to the committee?

Mr Dean:  I thank the committee very much for allowing us this opportunity this morning.  It is
with some reservations that we decided to submit written comments to the committee on this
legislation.  That reservation comes from our position representing police throughout this State, the
environment we are currently in, the issues that have arisen out of the Royal Commission Into
Whether There Has Been Any Corrupt or Criminal Conduct by Western Australian Police Officers
and, generally, the very nature of this legislation which, at the end of the day, will impact on police
more heavily than any other person and is actually aimed at police.  No-one could argue with that
position.  In many ways, it will impact on the police officers’ privacy and their working lives and it
will make an imposition on them.  We understand that the oversight of police is a difficult area.
However, we believe that there may be some misconceptions that if we put forward anything at all,
it would be seen as an attempt to frustrate the legislation or deny the Government its right to make
this legislation.  I can assure members that that is certainly not our intent.  If members read our
submission they will see that we have very carefully aligned that position to try to make this
legislation work.  We have limited ourselves in very many areas.  I say quite happily and
confidently that our intent and the way in which the submission has been written is from a legal
perspective only.  We hope it is of some assistance to the committee.

In our view, at the end of the day, the control and monitoring of police is the total responsibility of
the Commissioner of Police and his executive.  If it is not done correctly, they must take that
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responsibility.  Yes, there are arguments for the fact that the commissioner and the executive will be
contested in the way they do that.  We understand that.  At the end of the day, those people are paid
very large sums of money.  They sit in very esteemed positions and they are there to control and
manage the Police Service.  We believe that when police corruption occurs, it reflects very
significantly on the police command.  We believe there has been a lack of acceptance of that and
lack of commitment for many years - call it naivety or whatever you wish - by the police command
to accept that responsibility.

From personal experience, I have found police command to be extremely harsh towards its own
people in many areas.  Rafferty’s rules seem to apply to any officer suspected of any breach.  The
rule of law has been sometimes imposed extremely harshly and even beyond the rule of law.

I have listened to all the arguments on both sides for why it is necessary for police officers to have
fairly harsh controls.  I see this Bill as another aspect of that.  Yes, we accept that police corruption
can damage society.  There is no doubt that, in recent years, the WA Police Union has accepted that
there must be some form of external oversight.  We see that as protection of our people from
incompetence in other areas.  That was a rather major step for the union; nonetheless, it has been
finally accepted.  I assure this committee that the WA Police Union, its board and its delegates have
discussed it at length.  They are determined that they will try to work with the new anticorruption
body.  We have an obligation to our members and we will not overlook that.  However, we will
certainly try to work positively in every way.  I would not like to see a repeat of the situations
between the Police Union and the Anti-Corruption Commission or even the Ombudsman’s office
that have occurred over the past 15 years.

The balance required is between effective law enforcement and the civil rights of police officers.  It
might sound strange, but in many ways, from the day they are sworn in, police officers lose their
civil rights on many fronts.  When young constables come to see me further down the track, I get
the impression that that is not explained to them.  However, in reality that is what occurs.

The balance must also be between a well-focused and productive Police Service.  That balance must
continue without interfering with productivity and without interfering with the integrity of the
Police Service as a whole.  The starting point must be that the bar is set on the basis that, most of
the time, the behaviour of 99 per cent of our people is above board in every respect while they try
very hard to do a difficult job.  Unfortunately - not through any fault of this committee - Mr Prince
and I received these questions only this morning, but we will do our best to answer them.  It is very
important for the future of the Police Service that an anticorruption body is established that is
competent, responsible and respected by the Police Service.  Without that respect it will not work.
It must be prepared to work with the Police Service and certainly not place itself above the Police
Service.  In many of these bodies, not so much the legislation but the personalities of those involved
have a great impact on outcomes.  Success also depends on the preparedness by all parties,
including the commissioners and command groups, to work towards a fair system that deals with
people equitably.

Lastly, the rule of law often seems to be put aside by these groups.  It is good enough for the rule of
law to be applied to murderers.  However, in many instances people wish to exceed the rule of law
when it comes to corruptness within policing.  Police officers are not all-powerful beings.  As an
industry, policing suffers in many respects.  It is my view that a large degree of mental illness exists
among officers, caused by the nature of the actual occupation.  This has only recently been
recognised.  It is an occupation that has many flaws and always will have.  Although I have seen
improvements on every front, that will always be the case.

I ask the committee to carefully consider this legislation and to try to ensure that this legislation
does not make an onerous job more difficult.  It is not only important for the Police Service but also
for society as a whole to have confidence in the Police Service.  Without it, we do not have to be
historians to understand what would happen in our society.  Thank you very much, Mr Chairman.
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The CHAIRMAN:  The committee observes that at the round-table conference some consideration
was given to the ability for the Corruption and Crime Commission to lay criminal charges,
following advice from the Director of Public Prosecutions or Crown Solicitor, but at least being
able to recommend that charges be laid.  What is the union’s view on this issue?

Mr Dean:  It has been our view for some years that the investigator, whether it be the ACC or the
new body, should have the power to not only arrest but also formally charge and put its cases
through to the DPP, as is the usual process.  Although that is not the current practice with the ACC -
which I need to explain - it is the optimum position and something that should be sought strongly
by the new body.  Currently, the ACC does its investigation and sends it to the DPP for no other
reason than to seek advice on whether there is a prima facie case worth pursuing.  I have some
difficulty with the need to make a prima facie case because it is very limited.  However, should the
DPP confirm the ACC’s view that an issue is worth prosecuting, the DPP - usually the ACC - must
go to the Police Department, cap in hand, ask it to make the arrest or prosecution, sign the necessary
papers and proceed with the issue.  The difficulty is that when signing a complaint to prosecute a
person, the person seeking prosecution must be fully across the issues and confident about the
direction it is taking on a number of fronts.  The person who signs the complaint takes ultimate
responsibility for the laying of the charge.  The union believes that if the investigators and the
commission believe that a charge warrants prosecution, the commission should take that
responsibility.  On many occasions, the briefs - whether they be police briefs or others - will contain
flaws.  The person responsible for the flaws could face a civil writ.  I believe that our people are
exposed unnecessarily and that the body is stepping away from its responsibilities.

The union has no difficulty with the new body being provided with arrest and prosecution powers.
That would overcome the many problems that have been discussed with the DPP.

Mr Prince:  Some amendments Parliament made two years ago to the legislation now require that
the officer who makes the complaint - I am talking about any form of criminal prosecution, whether
it be a simple or more serious offence - sign an undertaking, which is effectively a form of
warranty, to the effect that all matters are disclosed.  Basically, he takes responsibility in a statutory
sense for prosecution.  Assuming that law will apply in these circumstances, if the officer, officers
or chief officer, whoever it may be, of the Corruption and Crime Commission does not lay the
charge and a police officer lays the charge, that officer will wind up with full statutory liability, as
well as what Mr Dean said, without actually having the conduct of the inquiry.  In other words he
would not be able to comply with the terms of the present law.  The legislation might require some
amendments if the Government does not follow the line we are proposing.  That is the first point.

Secondly, although many offences in the criminal calendar are of a simple nature and dealt with by
magistrates, and the minority are indictable and dealt with either before the District Court or the
Supreme Court, I expect that most of the work that the CCC will do is likely to be in the indictable
area.

[9.45 am]

A private citizen cannot lay an indictment.  A police officer cannot bring an indictment.  A police
officer or anybody else may make a complaint and issue a summons and, when that is adopted by
the Director of Public Prosecutions, he can then issue an indictment.  For example, in the case of a
serious offence, such as a murder, committed in this State now or in the past 100 years, the police
investigate the fact that somebody is dead and the circumstances surrounding it and come to a
conclusion that a person should be charged.  They lay the charge by way of complaint and summons
under the Justices Act.  When the process moves through the Magistrates Court that person is then
committed to the Supreme Court, and in lesser cases to the District Court.  It is then necessary for
the Director of Public Prosecutions to issue an indictment, otherwise the person is never before the
court facing a charge - it is a two-level exercise.  In the case of a serious offence, such as a murder,
from the beginning the police, by process, deal with a person at the DPP who is usually a senior
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prosecutor, so there is a liaison.  That is a sensible thing for them to do so that a DPP person has
knowledge about the case, albeit by report and not by first-hand evidence, of the nature of the
inquiry.  That person is a consultant on the matter from the beginning.  I would have thought that
that would be a process that could and should be used here, but the originating investigator, whether
it be one person or a team from this commission, should be the person or team to lay the charge.  It
is not then done in isolation from the DPP, which is why I gave the illustration of the serious charge
of murder or any other relatively serious charges dealt with in the same way in the liaison situation
with the DPP.  Those are some of the technical reasons for it being more desirable that whoever is
the investigator or the chief investigator - however the Corruption and Crime Commission wants to
establish itself - should also be the person who initiates the prosecution.  Then the DPP will not be
bypassed, which was one of the things that the ACC wanted to be able to do.  The DPP is still there
as an essential part of the exercise when dealing with serious charges.

Hon PETER FOSS:  There is also another reason.  One of the major complaints we have heard
against some corruption commissions is the time taken to clear a matter one way or another.  We
have had the same problem with the ACC here.  It might be waiting for years for the DPP to give it
an opinion.  If it charges somebody it all then starts happening.  As soon as the charge is brought in,
the case goes before the court and the timetable starts being set by the court.  The DPP really has to
deal with the matter in the ordinary course of events.  The problem is that the ACC was seen as an
out of the ordinary course of events - too difficult - and its matters got put to one side.  Then the
person under investigation did not have his matter resolved one way or another.  He was neither
charged nor told that no further action would be taken, and that seems to be undesirable.

Mr Prince:  I hear what you say Mr Foss.  As I am a practising defence lawyer in the courts with
two murder trials coming up, one behind me, and so many other things, I know that you have to
wait more than two years at the moment for a trial after committal in the Supreme Court.  The ACC
was very frustrated and Mr O’Connor particularly vented that at the round-table conference and a
number of other places, with justification, about the time taken for any matter to be processed.  It
will not necessarily move things on more quickly by having the Corruption and Crime Commission
people originate a charge.  The DPP still has to take over the case and make it run through the
courts -

Hon PETER FOSS:  They do not even start doing that for three years.

Mr Prince:  I agree with you entirely but within the courts the judges, through status conferences,
try to drive matters forward as best they can.

Hon PETER FOSS:  The problem at the moment is that that slow process does not start for three
to four years because you do not even get an opinion.  The person does not even get charged -

Mr Prince:  I think we would all accept that that is an evil that should be eradicated.

Mr Dean:  My background involves, to a large extent, working in the fraud squad.  We do many
complex investigations that can take six to 12 months on occasions.  On occasion we go to the DPP
for a second opinion.  The legal and corporate knowledge of that area, particularly of fraud, was
found within the fraud squad but, depending on the sensitivity of a matter, I would go for a second
opinion.  Automatically we would wait for three months if the DPP was not prepared or could not
commit someone to what was many weeks work.  Therefore, we would proceed regardless.  I was
somewhat surprised some years ago to hear Mr O’Connor say this and thought, why is he going to
the DPP?  Is he seeking an ex officio indictment; he certainly was not.  He was asking for advice;
“Have we got this right?”  I know on one occasion, I think, he had a Queen’s Counsel opinion
supporting his point of view.  In reality, that is all he needed.  There was the lack of system there for
him to proceed or lack of knowledge of how the system actually worked.  He did not need to go to
the DPP, he never needed to.  He could have gone to the Commissioner of Police and said, “We
believe we have a prima facie case.  Here’s a legal opinion and we wish you to prosecute.”  Mind
you, if the Commissioner of Police had said no, he would have been left with only one option; that
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is, to get an ex officio from the DPP.  To be frank though, I am still puzzled as to why the ACC
went to the DPP and continues to go there.

Hon PETER FOSS:  I think it was regarded as the appropriate thing to do and that was the process
it followed.  Perhaps Derrick knows more -

Hon DERRICK TOMLINSON:  I want to make an important point.  Clause 18 of the Bill before
us is exactly the same as section 12 of the Anti-Corruption Commission Act.  It requires that the
commission assemble evidence in the course of function exercising etc and then to submit -

Mr Prince:  Are we dealing with clause 7 of the Corruption and Crime Commission Amendment
Bill, which deals with the commission’s misconduct function?

Hon DERRICK TOMLINSON:  Sorry, I have the original Bill in front of me.

Hon PETER FOSS:  The committee is functioning on the basis of the original Bill.

Mr Prince:  So it relates to misconduct function?

Hon DERRICK TOMLINSON:  Yes, the commission’s misconduct function.  It is exactly the
same as the ACC Act and it is exactly the same wording in that the function of the commission is to
assemble evidence and then to submit it to the appropriate authority.  One of the decisions of the
Supreme Court in several Parker cases and others was to define the ACC’s powers to assemble
evidence and to submit that evidence to the appropriate authority.  In the case of criminal
proceedings it was to the DPP, and the Act was quite clear on that also.  Furthermore, the Supreme
Court said that just as the power of the ACC was restricted to assembling evidence, it could not
offer an opinion on that evidence; it simply provided the assembled evidence to the appropriate
authority without an opinion.  Quite clearly, if it is going to submit evidence to the DPP ipso facto,
it has made the opinion that there is a criminal offence in it.  However, the Supreme Court limited
the ACC’s powers.

If we go back one step further the royal commission, which led to the setting up of the commission
and the Commission on Government, argued that the commission should not be an alternative or
another Police Force.  COG argued that the commission should have all the powers of the Police
Force.  In this instance, if we follow the line of the commission being allowed to charge and
prosecute through the DPP prosecutor, we are changing the whole principle of the Bill and are we
not opening up the possibility of it being seen as another Police Service?

Mr Dean:  Precisely, and there is very good reason for this.  I regard the set up of the ACC as a
fundamental flaw of the last Bill.  It was created as a police oversight group that would make
reports and recommendations.  The fundamental problem here, which has occurred for many years,
is who will pick up those matters investigated by the ACC, given the secrecy provisions and the fact
that on many occasions the ACC could not fully disclose information.  I am sure it did not fully
disclose information to the DPP or the police department very well, and why should it; it could not
proceed with those matters.  The ACC relied on other groups.  You are aware of the qualifications,
as am I, of the senior people of the ACC, particularly the senior chief investigator there who has
been arresting and charging people for 30 years.

Hon DERRICK TOMLINSON:  Some notorious criminals.

Mr Dean:  Yes, and some guilty ones as well.  However, the reality is that it is like having a court
to make findings, to give decisions and to make recommendations, but it has no teeth.  It was a
fundamental flaw of this group.  Even the Crime and Misconduct Commission still has this flaw.  It
has got around it by working in joint task forces, but the police still have to do it by themselves.  I
understand the argument of getting the police to do it because -

Hon PETER FOSS:  It actually has police on its staff.
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Mr Dean:  Yes, that is how it has been getting around it.  The reality is that investigative groups
should have the right of prosecution.  We give that power to the fishery officers, rangers and every
other group, why should this group not -

Hon PETER FOSS:  Otherwise we have to get somebody else enthused in it.

Mr Dean:  Exactly, they are going around with a begging bowl and saying, “We have done three
years work here.  Will someone please prosecute?”  The ACC has been left in a very difficult
position and I believe its set up has been fundamentally flawed from the start.  It is not that onerous.
At the end of the day it takes responsibility for its actions; I appreciate that.  I have discussed this at
length with Matt Byrne.  He is not of this view.  His view is that it should be taken to the police
department for those people to deal with the matter.  The reality is that the police department
investigators from internal affairs will not be fully across this brief.  They will be most reluctant to
sign it, particularly given the disclosure provisions, and they will want to see every document
before they do, and rightfully so.  I see no difficulty with it.  As I said, we put this submission
forward based on the premise that we wish it to work.  We do not wish it to be full of holes and tied
up in processes.

Mr Prince:  Fisheries particularly, agriculture, health, and a variety of the other government
agencies that are not, per se, policing agencies, have a regulatory function of some form in addition
to service delivery and so on.  All have the ability, by statute, to lay complaint and to bring a
complaint before a Magistrates Court.  Often the officers appear to do their own prosecuting at the
lowest level.  If a matter must then be taken further because it is of such seriousness, then the DPP -
historically Crown Law - then took over the conduct of the matter.  The mechanism is there and has
been around for a long time, nigh on 100 years, in the State in a number of different areas.  If you
do not do this, then how do you have an investigative body that collects evidence?  I will provide
the example of a simple exercise in corruption.  I have a particular incident in mind that occurred in
the Great Southern Regional Development Commission in Albany when an employee defrauded a
trust account that she was handling of some $140 000.  It was a distressing exercise as she was
mentally disturbed and so on.  However, that is beside the point.  It was a relatively simple case.  It
was hand in the till stuff and was quite capable of being investigated by the police but, because it
became official corruption, the ACC dealt with the investigation.  However, it could not charge,
which is a nonsense.  That is the sort of exercise that could have been handled by the Criminal
Investigation Bureau detectives in Albany at a lesser cost to the taxpayer rather than people coming
down from Perth to handle it and the detectives being required to sign the complaint.  That is a very
simple example of official corruption.  Many years ago I represented a police officer who had been
doing naughty things with number plates on cars and stickers.  Again, it was a simple matter
involving the Road Traffic Act and prosecution before a magistrate.  No higher case or no more
serious a charge came out of that.  That was long before the ACC was set up.  It was dealt with by
the police adequately and quickly, and the man was apprehended, dealt with and received his
punishment, which is also an important aspect.
[10.10 am]

If you have to wait on another agency to have another look at and become totally familiar with the
evidence, that time will wreak an injustice on the person who is being accused, because they may
wait years not knowing whether they are being accused.  That in itself is not fair.  In a situation
involving a complex exercise in corrupt activity, as many tend to be by the nature of the individuals
involved - I am not necessarily talking about police, but people in the public sector - that may have
been going for some time and involve a number of people, and the complexity of the inquiry is
monumental.  Arguably that is when we need a Corruption and Crime Commission with a team
approach and so on that will spend some years before it may be able to bring the inquiry to the point
that it can charge the following people with the following accusations.  If that has to be handed over
to someone who has had proliferal contact at best - for example, the DPP, who is already under the
pump in the prosecutorial function in the courts and all the rest of the stuff - he will say “Fine, when
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I get to it”.  That is the type of area in which we have had, even in the past, time running far too
long.  If we give the prosecutorial function - or at least the ability to charge - to the CCC officers,
they are the people who have lived with it and know it better than anybody else.  They can start it
going and as Mr Foss said, once it is in the court system, other forces drive it to some form of
resolution by trial or whatever the case may be.  That tends to ameliorate what would otherwise be
the injustice of waiting too long for a result.

Hon DERRICK TOMLINSON:  The past experience of the Anti-Corruption Commission is
regrettable - let us be clear that this Bill is intended to remedy the flaws of the ACC - in the single
case where it did lay charges on an offence against the ACC Act.  I refer to Detective Sergeant
Ferguson.  I do not know how long he had to wait, but it was far too long and eventually the DPP
withdraw all the charges.  It does not necessarily solve the problem of delay.

Mr Dean:  The member may be confused.  He did go to trial on a number of charges.

Hon DERRICK TOMLINSON:  There were six charges, and I think he went to trial on two of
them.

Mr Dean:  To be frank, I cannot be precise, but I remember Mr McCuster did those.  Four years
ago I communicated to the Chief Justice, Judge Hammond as a senior judge of the District Court,
and also the Chief Magistrate in the State.  In essence, that communication was that in the public
interest, given the nature of the police occupation, all charges against police officers should be
given priority and expedited.  I received a letter from John McKechnie saying that he would not
support that position.  Eventually all the replies came back.  It was our view that for public
confidence in the Police Service, these matters should be given a degree of priority instead of being
put on a massive list where they had to wait their turn.

Hon PETER FOSS:  You have talked about charges and laying complaints - what about arrests?

Mr Dean:  Arrests are an integral part of it.

Mr Prince:  It has to be.  It cannot be limited only to the ability to issue a complaint and summons.
There has to be the power, as it exists under the Police Act, of summary arrest.  Clearly, that would
have to be exercised in conjunction with the police, because there is the formal requirement to
admit to bail or otherwise.  There are also the requirements under different laws about taking
particulars, fingerprints and so on.

Hon KATE DOUST:  I refer to the point that was made about police being notified about an
inquiry.  The Queensland Police Union told us that one of the biggest problems faced by its
members was that quite often they do not know that they are being looked at until the inquiry is
complete.  Sometimes they are transferred or suspended for the duration of the inquiry without
being given a reason or they may not get their next pay.  What is the process in WA?  At what point
does one of your members become aware that a complaint has been made or that an inquiry is being
conducted?  Do they have to deal with the same issues of suspension and transfer?

Mr Dean:  They face exactly the same issues here.  With the royal commission 20 people have
either been stood down or stood aside.  While their integrity is under question they cannot put in for
a promotion and they are limited in their activities and where they can go.  Some are obviously sent
home.  It is a difficult position.  It causes many of them to lose not only money, but also pride in
themselves.  Many of them become frustrated and resign and then they are put up as a glorious
achievement of a big win situation for the agencies involved.  The reality is that most of them give
up after a few years and leave.  It is a problem.  I understand the Commissioner of Police’s position
in that respect.  However, it comes back to at least allowing them to be charged under the
regulations of the law or the Criminal Code before any action is taken against them.  However,
given the nature of royal commissions this has occurred.  In the vast majority of cases our people do
not know that the inquiries are happening until the day they are called in for an interview because
other police officers who are interviewed are silenced on pain of dismissal and even worse
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consequences if they discuss the fact that they have been interviewed.  That is a normal part of these
types of inquiries.  It happens all the time.  I believe we must trust the Commissioner of Police’s
undertaking - I have had a number of discussions with him about this issue - to move these as
quickly as possible and to make a quick decision.  For the current group that will not happen until
the royal commission report comes out.

Hon PETER FOSS:  The difference between the Queensland and New South Wales system is
interesting.  In Queensland, as soon as any complaint is made - they go right down to an officer
being rude at the counter - instantly an officer is not allowed a transfer or promotion.  In New South
Wales, they do not interfere with transfers or promotions, unless it involves something fairly
unusual, until the conclusion of the investigation and then take whatever action is necessary.  If a
person is promoted in the meantime, they are promoted.  They might be later demoted or dismissed,
but things go their ordinary course pending an investigation and they do not take pre-emptive action
against them, which is, I guess, the way you might prefer to deal with it.  I am interested to hear
your answer.

Mr Dean:  Generally I agree with you, although you must understand the scope of complaints made
against police.  They have reduced over the past few years and they are quite pleased about the
reduction in complaints.  However, there would not be a police officer who goes through to
retirement who would not end up with some form of complaint against them.  The reality is that if
an officer is arresting a person or chipping them in the street about their behaviour, someone will
take exception to the mere fact that it was done.

Hon KATE DOUST:  Is there a filtering out process at the suburban police station level so that if a
member of the public comes in and makes a complaint, they are able to deal with it at that level?

Mr Dean:  That is taken out of their hands.  The local complaint resolution system is working, but
in reality it is very clear that the officer on duty must take the complaint.  If they do not want to talk
to that person, they must make a note of it and process it.

Hon PETER FOSS:  Do you prefer the New South Wales or Queensland system?

Mr Dean:  It is difficult to say.  I probably prefer the New South Wales system because it gives
flexibility.  The scope of complaints ranges from minor to major complaints.  I believe the
commissioner needs that flexibility.  Very often, policy -

Hon PETER FOSS:  So it is really up to the commissioners to make it work.

Mr Dean:  Yes.  To my knowledge in the past seven years there have been only two cases in which
a promotion has been knocked on the head because of integrity issues.  One of those was a
superintendent’s position.  He was fairly senior and was not promoted until the matter had been
resolved, but there was a delay of 18 months.  The officer accepted the position and 18 months later
the commissioner was pleased to confirm.  However, if there had been evidence against the officer,
there would have been a dilemma.

Mr Prince:  We have to leave it in the commissioner’s hands.

Hon PETER FOSS:  The flexibility has to be there, but you would see greater justification the
more senior the position and the more serious the allegation.

Mr Dean:  Precisely.

Mr Prince:  If a traffic officer is complained against because of the nature of the behaviour of that
man or woman with regard to a member of the public, that is not an unserious matter - it is a
problem.  However, it should not cause that officer to be suspended and lose allowances and so on
and be reduced to a base pay.  It should not necessarily prevent them from continuing to work their
position.  However, if an allegation against an officer of any rank involved some form of misuse of
police data through the computer database, or whatever the case may be, which is arguably a vastly
more serious accusation, the person should be suspended from having contact or ability to use that
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until the issue is resolved, given the nature of the complaint.  If those types of decisions cannot be
left to the commissioner and we wind up with a prescriptive system, we might continue a person in
their position which is arguably not the right thing to do, or take everybody out from active policing
until the complaint is resolved.  The argument I put is that we cannot be prescriptive about this.
Although the New South Wales model is preferred, the commissioner has to have the power.

Mr Dean:  On one occasion only was I aware of a stood-aside officer who we believed was being
unfairly dealt with.  We proceeded through the industrial commission very quickly.  The matter was
brought to the commissioner’s attention and Mr Liernet and professional standards got involved and
personally reviewed that case.  It made a number of undertakings to expedite the inquiry and a
resolution that was acceptable.  In many ways it is up to the union - that is what it is there for - to
highlight these issues, make the submissions and give its attention to them.  However they are rare.
It is certainly very hurtful for those involved to be in that position.  We know that; we also have a
welfare responsibility.  I suppose as police officers we deal with reality.  They are under the
spotlight and such matters have to be resolved.  I constantly push for these matters to be expedited
as quickly as possible so that the damage is not too great.

Hon KATE DOUST:  Are the time frames of inquiries a real issue?  It has been raised that one of
the main complaints was the length of time it took from to start to finish.

Mr Dean:  Absolutely.  It is one of our complaints, even in the misconduct area of the regulations.
It is unavoidable in the criminal issues, but in the misconduct areas they give cliches about quick
justice and all the rest of it, but it is imperative that they be dealt with quickly.  The earliest they are
being dealt with at the moment is between six and eight months and that is quick.  The vast majority
have pleaded guilty and have been dealt with by the deputy commissioner and they are usually
minor management issues.  We do not normally have a repeat.  They can range from an officer not
wearing his hat to not filling out his diary correctly, which is a part of everyday policing.

Hon KATE DOUST:  That sounds like something my 11-year-old goes through at school.

Mr Dean:  One fellow has the record for not wearing his hat on nine occasions.  That is a part of
the militarism of policing.  Discipline needs to be here.  We accept it; it is not as harsh as it used to
be, but it is necessary.

[10.15 am.]

Hon KATE DOUST:  I image representing members who are part of an inquiry would consume
quite a bit of the union’s time and resources.

Mr Dean:  I currently have two solicitors on full time, who do nothing else.  It is not so much
criminal, but most of it is civil writs and regulation issues, and doing submission and mitigations
We do most of them in writing and send them down.  Strangely enough, the civil writs cost us the
most amount of money and time.

The CHAIRMAN:  The second question is that the committee notes that the union made a
submission to the Royal Commission Into Whether There Has Been Any Corrupt or Criminal
Conduct by Western Australian Police Officers, indicating that the work of the Ombudsman relating
to police might be appropriately undertaken by the new agency.  Would you please set out the
reasons for the union’s view?

Mr Prince:  The Ombudsman of course existed before other agencies came along.  As part of
evolution of what has been going on for the past 20 years, the Ombudsman wound up with a
supervisory role over the police inquiring into complaints made against police.  It does not really fit
with the concept of a Parliamentary Commissioner for Administrative Investigations, which is
largely to do with administrative actions or bureaucracy and the policing, if you like, of that.  In
New South Wales something similar has happened: their Ombudsman has a role but they also have
the Independent Commission against Corruption, which has a role, and, as a result of Wood, the
continuation of that is the Police Integrity Commission.  All three of them have in some areas a
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duplication of who is going to do what in what area.  Sometimes they are both working on parts of
the same area of investigation, if you like, without necessarily knowing what they are doing and so
on.  We just see that as not being a particularly productive use of resource.  The Ombudsman has a
competence and a long history of dealing effectively with administrative matters.  That does not
really translate to the oversight of police investigating their own for alleged criminal matters or
misconduct matters.  It would see that that was something that was done in the past for a particular
reason.  Now you form a new body, the CCC, it would be more appropriate for that function to go
there.  That afterall is an organisation that has been set up to look at issues of misconduct as well as
corruption, criminality and so on.  It relieves the Ombudsman from having that rather odd oversight
role and frees up, presumably, resources in the Ombudsman’s office to do the things which the
Ombudsman was originally designed to do and does better than anybody else, without anybody
trying to duplicate it.  That is the origin of the submission.

Hon DERRICK TOMLINSON:  I have the interim report of the royal commission.  Paragraph 7.3
refers to police corruption, and reads -

The Union was firmly of the view that any external oversight body must have a clearly
defined role and charter.  Its requests were for a clearer definition of the expression
“corruption” and for a clearer distinction to be made between corruption on the one hand
and misconduct and general disciplinary issues on the other.

I think that relates to what we are discussing now.  What we have in the CCC Bill is all of the
powers of the ACC plus criminal powers which were not available to the ACC.  Compare that with
the CMC Queensland, which defines official misconduct as a criminal offence or a disciplinary
breach providing reasonable grounds for terminating the person’s services if the person is or was
the holder of an appointment.  It is a serious offence.  New South Wales PIC categorises offences
level 1 or level 2.  Those that are deemed serious offences are dealt with by PIC; the other is dealt
with by the Ombudsman.  It would appear that the CCC Bill does not meet the requirement
expressed by the union as quoted in the royal commission’s interim report and is quite different
from the way that matter is handled in legislation in other jurisdictions.  Would you prefer to see
some tightening up of the definition of official misconduct?  What is your opinion of the level 1 and
level 2 categorisations as PIC exercises them?

Mr Dean:  It is certainly a very good point.  It has merit in every way, not only from an operational
point of view.  We are dealing with two distinct areas here; one is misconduct or management
issues.  Serious offences are clearly defined within a number of Acts.  We deliberately deal with
this area within our submission.  We felt it may be seen as trying to frustrate the intent of the
Government.

Hon DERRICK TOMLINSON:  Could I just say that never in my dealings with you have I
known you to take a political partisan position.  You have argued an impartial Police Union view.

Mr Dean:  Thank you.  Our view is that you are crushing a walnut with a hammer.  To impose
royal commission powers on what are employee misconduct offences and clearly not defined as
criminal, and to use those powers, in our view is a waste of resources and time, and also exempting
the commissioner of his responsibilities.  Suspicion of criminal conduct warranting dismissal
certainly.  To use such onerous powers - make no mistake these are onerous powers; these powers
are brutal and not consistent with Australian law and history.  They have only evolved in recent
years.  Our view is that the potential damage that they could cause to the States is immense.  They
must be controlled and limited in every way.  At the same time, make them effective to deal with
corruption issues, but certainly do not use them for what are ordinary management issues.

Hon PETER FOSS:  Reviewable police action is defined as - some are obviously serious -

. . . unreasonable, unjust, oppressive or improperly discriminatory;

. . .
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(c) is in accordance with the rule of law, or a provision of an enactment or a practice,
that is or may be unreasonable, unjust, oppressive or improperly discriminatory;

(d) is taken in the exercise of power or discretion, and is so taken for an improper
purpose or on irrelevant grounds, or on the taking into account of irrelevant
considerations; or

(e) is a decision that is made in the exercise of a power or discretion and the reasons for
the decision are not, but should be, given;

It seems a bit much to send that off to the CCC and have the power to enter into people’s houses,
seize documents and require anybody to answer questions on oath without any right to claim legal
professional privilege.  They are pretty heavy-handed powers because somebody exercised a
discretion but did not give reasons.  I would have thought that at worst it should go to the
Ombudsman.

Mr Prince:  We have made that obvious in the submission, I would have thought, on page 7 under
the heading on clause 3, terms, reviewable police action.  That has been specifically only in relation
to that paragraph - an action taken in the exercise of a power or a discretion, and is so taken for an
improper purpose or on irrelevant grounds.  The example of prostitution is given.

Hon PETER FOSS:  I would have thought that whole line should not be in there.

Mr Prince:  Without wishing to trespass into the area of policy matters, what we are trying to do is
to say that basically we do not think that the way in which this is written will work properly and it is
opening up an area for litigation, which could be resolved by modifications to the way in which the
particular clause is drafted.  The Ombudsman clearly has a role in dealing with the police
department, which is the administrative side of things.  The Ombudsman’s role that otherwise he
has had in more recent times should be elsewhere.  Dealing with accusations of rudeness and so
forth on the part of police officers in dealing with the public is a matter for management.

Hon PETER FOSS:  Let us deal with this one: a young person was picked up while driving.  He
thinks that the only reason he got stopped is that he is an Aboriginal and it was discriminatory.
Should that go the Ombudsman or should it go the CCC?  Under this legislation it goes to the CCC.

Mr Dean:  Our view would be that obviously the Ombudsman should be reviewing those issues
unless there was some corruption or crime involved in this.  The Ombudsman does not do these
things.  He reviews what the police department does.  Perhaps there should be some notification,
but I am sure that the people involved in this have more serious things to do than that.  Leaving it
wide open has the potential for it to be abused.  Can I say that it will be abused only once?

Hon PETER FOSS:  It is worse than that, because things get stuck in there.  The problem they had
in Queensland is that everything had to be reported.  They got so much reported to them that it then
became a logistical problem of how to deal with it.  There would thousands of footling complaints
which were in the process of being reported to the CCC.  No distinction was made between one
kind and other.  You could have been there because you took the entire police trust funds or because
you were rude to somebody at the counter.  They all ended up with the CMC.  Of course, while it
was there, all sorts of things happened to people because they were under investigation by the
CMC.  It seems to be the other way of looking at it is that if you have a body with a strategic
purpose of investigating corruption and you get it to investigate things which cannot properly be
described as corruption, it will get stuck in the trivia and it will not get on with the serious stuff.  I
cannot see why any of the things under police reviewable action are there.  If you are not going to
get the sack, why is it going to the CCC?  It is only in the case of police that misconduct includes
reviewable police action.  I would have thought that the things you are talking about tend to fit
under the general definition of misconduct in clause 4.

Mr Dean:  Precisely.
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Mr Prince:  Problem oriented policing is the thing that we have mentioned in the submission.
Problem oriented policing says that you gather information from police officers, from members of
the public, from offence reports and a variety of difference sources.  You then use pattern
recognition, logic programs and other devices and you target the then suspected “known offender”.
That is the most effective method of dealing particularly with bulk crime.  If that is then likely to
result in an accusation of some form of discrimination with a complaint to the CCC, you negate it.
What you are doing is given the criminal, who is the person who is actually committing the bulk of
the crime, the ability to be able to cause problems to the investigators who are trying to stop him.
At the same time you want to have some sort of process whereby a person who feels legitimately
aggrieved can have the grievance dealt with.  The point that we make in the submission is that the
way in which it is written at the present time opens up a wide door for those who wish to be able to
- for purposes that we would not agree with - use the legislation to prevent them being investigated.

Hon PETER FOSS:  They can come out publicly and say that they have complained to the CCC.

Mr Prince:  Yes.

Mr Dean:  Could I just make the point - going back to your example - do we need oversight for that
category of complaint?

Hon PETER FOSS:  It is always a good idea to have it.  That is why they are called reviewable
police decisions; so it is assumed that the police will look at it and there must be a body to review it.
The question is whether that should be the Ombudsman or a corruption commission.  As the
activities referred to do not constitute corruption, it seems to be going to the wrong person.

[10.30 am]

Mr Dean:  One of the reasons for that position is duplication.  For a number of years we have
received concerns about the amount of work.  As I said before, they do not do the inquiries.  They
review the inquiries and ask questions.  One of the difficulties is the competence of the people
doing the inquiries.  I have seen many of them, and in a practical sense they are quite illogical and
time-wasting.  They create a massive workload for the Police Department, which affects our
operational numbers.  These inquiries are sent back to the station sergeants.  There have been some
absurd queries, many from people who are not experienced in these areas.  The written presentation
of the investigation is done.  It is overseen before it is sent.  It is completed within the department
and sent to the Ombudsman’s office, which has the facility to conduct its own inquiries.

Hon PETER FOSS:  That will not change, except that it will be a different body.

Mr Dean:  From a functional position, we would rather deal with one agency.

Hon PETER FOSS:  You would still deal with the Ombudsman if the complaint was that someone
had to wait for two hours to make a complaint about his lost dog.

Mr Dean:  Yes.  The line we have drawn is for those involving the administrative areas.

Hon DERRICK TOMLINSON:  Is there not a level of commonsense that applies?  I am not quite
sure whether Hon Kevin Prince or Hon John Day was the Minister for Police when the restructuring
of the Police Service took place, which involved the restructuring of disciplinary investigations.
Not all matters were dealt with by the professional standards portfolio.  The intention was that some
of the relatively minor complaints could be dealt with at the local level, either by the district
superintendent or the sergeant at the local police station.  That was done so that the system was not
clogged up by the many complaints made against police officers in their normal function, such as,
“He frowned at me when he gave me my speeding ticket.”  Those trivial things do not need to go
beyond the local sergeant giving the officer a rap over the knuckles or the superintendent having
him on the carpet.  Does not commonsense suggest that those matters that should go from the
commissioner to the Ombudsman are those of some considerable import?
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Mr Dean:  I precisely agree with you.  The difficulty is that the frowning complaint will go forward
as well, and does.

Hon DERRICK TOMLINSON:  Always?

Mr Prince:  All of them.

Hon DERRICK TOMLINSON:  Matthew Byrne pointed out that that sort of information is
absolutely essential to tackling corruption because a frown might lead to corruption.

Mr Prince:  I have had experience in the past year with some people who have wanted to make
complaints about police officers.  Two complaints were along the lines that a person was
unreasonably manhandled.  That is the sort of complaint that ought to be looked at.  If a person
wants to pursue it, they are sent to the station.  The station officer consults with the district office,
and a senior sergeant is appointed to do the inquiry.  The whole thing will be looked at again, so it
assumes the status of an investigation into a capital offence.  The i-dotting, t-crossing and the
amount of paper that is generated is phenomenal.  The result at the end of the day is that a lot of
people are edgy and nervous about whether the complaint will be written off or whether something
further will happen.  That is because there is an oversight, which is fine in the sense that there is an
oversight.  However, the temptation is to kick it upstairs rather than go through the agony at the
local level.  That is a human thing that is happening.  If the Ombudsman, an office that has a
corporate history of dealing with administrative functions both in state and local government and
bureaucracies, did that work as an adjunct, and a commission - the CCC - received what was
important for it to receive, a larger number of people would have a better view of the totality of
behaviour the police officers were running into and displaying.  That could result in perhaps a more
commonsense attitude.  That was the substance of what we were trying to say.  To be blunt, there is
no clear-cut answer to the problem.  If the service does not have oversight, it will be subject to the
accusation that complaints are being kept in-house and swept under the carpet and that it is not
doing justice.  That is poor because the perception that follows is poor.  However, an incredibly
complicated oversight system chews up endless resources.  There has to be a balance, and the
balance is best achieved from someone exercising judgment, not process.

Hon DERRICK TOMLINSON:  Is there no reason that, when someone exercises judgment and
decides to let the local sergeant deal with a complaint, the information and intelligence could not be
forwarded to a central agency?

Mr Prince:  No.

Hon DERRICK TOMLINSON:  The intelligence gathering and analysis could be used to identify
emergent problems.

Mr Prince:  Yes.  It may well be that the central agency receives a piece of information about a
person that has significance to a body of other information collected over time about which the local
people have no idea.

Hon DERRICK TOMLINSON:  If Constable Plod has been complained about 15 times at 15
different police stations and there is consistency in the complaints, the service would have to
consider some retraining for that constable.

Mr Dean:  They are monitored, and have been for the past three to three and a half years.  Mr
Lienert introduced the constant monitoring.  We support that very strongly.  I think it avoids future
problems.  Of course, there are only minor problems in those cases.  It avoids some distress for the
individual as well.

Hon PETER FOSS:  I go back to the process.  I think that you are saying that there is no easy rule
of thumb.  I go back to the definition of reviewable police action.  If paragraph (e) were removed,
the dichotomy would continue to exist.  We are looking at the possibility that, instead of everything
being referrable, there should be some complaints which are only reportable.
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Mr Prince:  Yes.

Hon PETER FOSS:  You would also like some arrangement between the Ombudsman and the
CCC.  In New South Wales the agencies have agreed what each will handle.  That agreement can
vary from time to time.  The problem is the concern that the police corruption agency will end up
with a pile of stuff that is not relevant to it.  On the other hand, it might be appropriate for the
Ombudsman to deal with this stuff.  Rather than including in the legislation what one agency will
get and what the other agency will get, it could be worked out administratively.

Mr Dean:  In real terms, that is how it works around the country.

Hon PETER FOSS:  That will not be allowed by this legislation.  The Ombudsman would cease to
have any jurisdiction except for over the “I waited too long at the counter” complaints.  Everything
else, whether serious or not, would go to the corruption commission.

Mr Dean:  The risk is that these complaints will not be seen to be addressed correctly.  Many
people would not be able to handle it and there would be frustration for those involved.  The
process of having somewhere to go to make complaints is extremely important, given the nature of
some of the people police deal with.

Hon PETER FOSS:  The process in Queensland is that someone makes a complaint at the police
station, which is electronically and instantly reported to the Crime and Misconduct Commission.
The same complaint form is used, no matter what the complaint is about.  The complaint is made
online and sent to the CMC.  One complaint could be that a policeman is in league with organised
crime and is taking $1 million from the top organised criminal.  The next complaint could be that an
officer was rude when he picked up the complainant for speeding.  The complaints get sequential
numbers, and that is how they are sent through the system.

Mr Dean:  It is worth $35 million.

Hon PETER FOSS:  We potentially have that here.

Mr Dean:  It could be easily brought in here.  The cost of the computer system was $35 million.

Hon PETER FOSS:  Even if the system were not that sophisticated, the same sort of thing could
be done.  Everything would go into the same basket without discrimination.

The CHAIRMAN:  This is the third question.  I will not proceed with the fourth and fifth questions
because I think they have been touched on.

The Bill provides that, generally, hearings of the Corruption and Crime Commission are to be
private unless ordered otherwise on the basis of the public interest.  The interim report records that
the union has indicated that the proper place for the exposure and testing of allegations of criminal
conduct is a court of law and that inquisitorial hearings should be limited.  What does the union
think about the provisions in the Bill relating to hearings?

Mr Dean:  The royal commission is ongoing and has been watched carefully.  I believe that many
cases, particularly the Wardle case, were 20 years overdue.  I commend the commission for the
work it did.  I believed it showed the true value of these commissions.  That is not because I believe
that the police were exonerated in that case.  It was a serious case that dealt with the death of a
young boy in police custody.  It was never fully and properly investigated and publicly accounted
for.  The public concern was affecting confidence in police.  It was a cancer on the police, as are
one or two other cases.  In my view, that is exactly the form of case that royal commissions and
these public hearings are made to deal with.  Conversely, I refer the committee to the Purvey case.
His name has been made public.  The public saw the videotape of him going into a motel room with
a prostitute.  It was cut off a little later than it should have been.  Members should analyse that case.
What was it all about?  It was about his relationship with a fellow who is involved in supplying
topless dancers around the State and who has no criminal record.  He certainly would be a person of
interest.  There is no doubt there.  The issue was about the release of information to him warning
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him of the police inquiry and his association.  They were the two areas.  He was publicly shamed.
His wife was humiliated.  I have some discomfort with that entire case.  I wonder what offence he
committed.  It is not an offence, even for a police officer, to go with a prostitute.  It may or may not
be a regulation offence.  There is some debate about that.  His association was unwise, but nothing
else.  There was release of the information.  A sting was conducted, and it turned out to be his wife,
but he must take responsibility for that.  It was certainly not a criminal release of information.  They
are the two very unusual cases.  One I see as the type of case that royal commissions and inquiry
groups are set up for.  I ask whether the handling of the other one was fair and proper.  The test I
apply to these things is whether I would like it done to one of my children.  At the end of the day, I
believe the Purvey case is a good example of the serious misuse of the commissioner’s powers.
Given the nature of the young couple, it was not warranted.  If that young couple committed
suicide, people might analyse it and recognise what I believe was a wrong approach.  Why did their
names have to be released?
[10.45 am]

That is the dilemma.  What is in the public’s interest is a matter of judgement.  Whoever makes that
decision must be an extremely wise person.  I recognise he will make mistakes; however, there are
powers in that legislation whereby he can stop the names from being released.  In my view, it
should be beneath the dignity of any legally accredited person to participate in a naming and
shaming process.  That enters into a very dangerous area of law.  Although it is done only to police
officers, I suggest the scope will widen.  If an officer has done something wrong, he should be
dismissed.  The case should be reviewed publicly without the police officer’s name being published
or, preferably, the police officer should be prosecuted.

The CHAIRMAN:  In my view, every accusation against a police officer undermines the public
confidence in the Police Service and, therefore, undermines their own safety and that of society in
general.

Mr Dean:  I beg your pardon, I did not hear that.

The CHAIRMAN:  In my view, every accusation against a police officer undermines the public’s
confidence in the Police Force and, therefore, their own safety and that of society.  All accusations
against police officers are serious.

Mr Dean:  I agree.  In my 30 years experience in these matters, I consider that it is a state sport
among the criminal fraternity to make allegations against police officers.

Hon PETER FOSS:  I thought that was politicians.

Mr Dean:  No.  I am talking about criminals.  The first time I walked into court and was verballed
by a fellow who had never been to court in his life, I was taken aback.  Fortunately, in a couple of
difficult circumstances in which I was involved, I decided early in the piece to tape record
everything.  Every time I dealt with someone, I would tape record the interview for my own
protection.  I have serious concerns with criminals at the old yard at Fremantle and the new one at
Casuarina who say, “They bashed me, verballed me and planted evidence on me.”  Even defence
counsel become heartily sick of it.  The potential question is, why would the police bother?  I am
not saying that it does not happen.  However, in my view, it rarely happens.  There are big
advantages for criminals to say those types of things.  An area of the royal commission that
concerns me - it is only hearsay at this stage - is the number of people who have been let off, had
their property returned to them or have had their sentences reduced by half for what I regard as
uncorroborated information being put forward.  I have some concerns about that.  I will wait until
we get more facts before I say too much about that.  I would be seriously concerned if drug dealers
had assets returned to them or had their sentences cut in half.

The CHAIRMAN:  My comments were in support of your examples of a public interest test
regarding publicly releasing information about investigating officers.
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Mr Prince:  It will always be a difficult judgment call and will vary according to the circumstances
every time.  It is a difficult area whereby if one tries to impose a template on it, the process will
result in wrong decisions being made.  Judgment must be exercised.

Hon PETER FOSS:  Do you not support name and shame?

Mr Dean:  Absolutely not.

Mr Prince:  One of the first matters the royal commission investigated concerned the armed
robbery squad, as it was then called.  Two men robbed a Supa Valu store in Kalamunda.

Hon DERRICK TOMLINSON:  It was in Midvale.

Mr Prince:  Thank you.  They got away with $60 000.  That was an extraordinarily high amount of
takings.  The robbery was conducted on a Monday, which was a public holiday.  Both the burglars
were major heroin users, yet they got out of bed at 7.00 or 8.00 in the morning, which is almost
unheard of.  They took the money and their paths then intersected with relatives of and including
one of the major heroin distributors in this State before they were finally apprehended, which was
only a matter of some hours later, with significantly less money on them than had been taken from
the store.  Both those men were witnesses at the royal commission, both of whom were mainline
heroin dealers and users who had extensive records of criminality associated with drugs.  Three
women - one of whom was still practising as a prostitute and two of whom were trying not to - were
also witnesses.  Outside the royal commission hearing room, one of the men tried to sell heroin to
the girls.  We saw the unedifying sight of the main dealer - whose name escapes me - being brought
out of prison and taken to the hearing room where he banged his head on the wall and said that he
could not remember what happened.

Hon PETER FOSS:  I hope he did not get his property back.

Mr Prince:  The point I make is whether or not those people had a legitimate complaint - they
made their accusations to the Anti-Corruption Commission, which had previously dealt with them -
their identities were theoretically protected because they could not be published by the media,
whereas the identity of the officers against whom the accusations were made was not protected.  I
do not know what the royal commission will conclude with regard to that matter, or whether it will
come to a conclusion.  If that matter were to be run as an exercise in a public inquiry, it would be
argued strongly that the integrity of the people who were making the accusations was suspect to
begin with.  Therefore, their accusations should not be made public until there is a reasonable belief
that what they are saying is true.  That is a judgment exercise.

Hon PETER FOSS:  We do not know whether they had been examined in private.

Mr Prince:  The point I make is that the proper place for exposure and testing allegations of
criminal conduct is in a court of law.  If an accusation is to be made - which was very serious in that
case because it involved the theft of tens of thousand of dollars; by implication the accusation was
made - the inquiry should be conducted and the accusation should be made in a court of law where
identities can be revealed, people are subject to examination and cross-examination and those who
report it are bound to make a fair and accurate report.

Hon DERRICK TOMLINSON:  Do you think that the provision in the Bill for a public interest
test -

Mr Prince:  Which section?

Hon DERRICK TOMLINSON:  I refer to examination to be private unless otherwise ordered.
Clause 140 - public examination - states -

The Commission may open an examination to the public if, having weighed the benefits of
public exposure and public awareness against the potential for prejudice or privacy
infringements, it considers that it is in the public interest to do so.
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Will that public interest test protect against the unfair uses of public hearings that you have
illustrated by example?

Mr Dean:  It must go further than a public interest test.  Perhaps all the factors involved should be
given consideration, including its effect on the individuals and the future administration of law.  It
must be a far wider test than the actual public interest.

Hon DERRICK TOMLINSON:  Good

Mr Dean:  I am somewhat grappling to recommend such a test.

Hon DERRICK TOMLINSON:  Let me compare this legislation with the Crime and Misconduct
Act in Queensland, because the language is very similar.  You might recall that this was discussed
at the round-table hearings and there was consensus that there needed to be a public interest test to
avoid the name and shame situation.  The difference between Queensland’s Crime and Misconduct
Act and the proposed Corruption and Crime Commission Bill is that the CCC has a single
commissioner.  The single commissioner is charged with the responsibility of making that complex
decision - public interest.  Queensland has a full-time chairman who acts as the commissioner and
four part-time commissioners.  The commission - that is, the one plus four - makes the decisions.
There is that additional safeguard to protect the public interest.

Mr Dean:  We accept the current Anti-Corruption Commission model; it has worked.  Generally,
on balance, we believe it has stood the test of the very serious decisions it has had to make.  It is a
credible system that has credibility.  I suspect that with only one commissioner - as is currently in
the Bill - it places an unfair burden on that individual commissioner and his senior staff.  Some
decisions, particularly in this area, will require a great deal of consideration and consultation to
achieve a fair balance.  They are not easy decisions to make.  Without that, it could simply become
a matter of protocol or policy and working off set criteria.  If that is the case, it will be decided by
individuals.  Although I do not agree with their judgments all the time, I was always assured that the
ACC board as a group, I know for a fact, gave long and very serious considerations to the
contentious issues it had to deal with.  Some of those are the extent of powers that should be used in
a certain case.  Some cases do not require the full power of the commission.  In fact, it would be an
abuse of the powers if they were implemented.  Many different factors determine whether a
commissioner should have that support.  If he does not have that support, I suggest that the burden
of some of the decisions he makes may cause him great personal difficulties.

Hon KATE DOUST:  I refer to employment within the new Corruption and Crime Commission.
The Queensland police told us that about 90 police are employed in the Crime and Misconduct
Commission.  I understand that in the New South Wales crime commission, the police answer
directly to the commissioner.  Some officers are based in New South Wales but are not directly
employed by the NSW Police Service.  What is the union’s view?  Should police from the WA
Police Service work with the CCC, or should police from interstate be employed to work for it?

Mr Dean:  I have had this debate with a number of employees of the Anti-Corruption Commission
and the current royal commission.  I believe there is room for both.  Given the sensitivity of some
inquiries, for the protection of those investigators, the best position is to employ outside
investigators.  It must be recognised that the ability to investigate is a skill.  I have found that
solicitors and legal counsel do not make good investigators.  They are very good at law and picking
it up afterwards.  However, good investigation is a skill in its own right.  The royal commissions
and oversight bodies quickly found that and they need those types of trained investigators.

From the other side of it, I believe very strongly that the Police Service itself must participate in this
corruption oversight group.  Although limited, it must become part of policing, otherwise it will be
seen and treated as a stranger and it will take 10 years for its role to be accepted.  It will certainly be
given lip service and it will make all the right noises everywhere else, but it would never be
accepted.  Even today, I see problems with the ACC and the Ombudsman’s roles and
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recommendations being accepted because there is no consultation or depth of understanding
between the parties.  It is absolutely essential that selected police work with these new groups.
Obviously, it would be limited in some areas.  I accept that.

[11.00 am]

If they do not work with the Police Service, then they are outside us.  In the long-term it is best for
the Police Service that they embrace this and be seen to be working very strongly with it.  As to the
extent of that, in some cases it will obviously have to be monitored, and that can be done.

With regard to the issue of who will employ them, it is very important that Western Australian
police remain under the control and direction and be employees of the Western Australia Police
Service for their future career.  We are not quite there yet, but we are working towards having
interforce mobility and intergroup mobility at different ranks.  You would be aware of the
superannuation problem, which is the main blockage between the States.  We are some years away
from completing that.  National standards have been fully developed, and in next few years a
sergeant from here will be able to leave to become a sergeant in New South Wales.  It is developing
more into a national recognition.  The national competencies have gone a long way towards helping
achieve that.  Certainly, for their superannuation argument alone, they cannot transfer over.  To give
an example, in some of the major inquiries that are being undertaking out of Curtin House at the
moment the people involved in those inquiries have to sign specific documents restricting their
discussion with any police officer or other person who is outside that group.

Hon PETER FOSS:  And even within that group.

Mr Dean:  Yes.  Within the entire building, if officers are on certain task forces they have to sign
confidentiality documents.  We were consulted about that, and we agreed that that was necessary
for the integrity of the individuals and those inquiries.  The penalty for a breach of those
undertakings would be dismissal, or very close to it.  You will always get the odd difficulty, but I do
not see any major difficulties with that.  Where they actually work together, the results speak for
themselves.  At the end of the day, this is about getting results and being seen to be getting results,
and punishing those who commit very serious breaches.

The CHAIRMAN:  Thank you very much.  If we were to send you another letter with the
remaining questions that the committee might like to ask you, would you be able to give us a
written response?

Mr Dean:  We would be pleased to do so.

The CHAIRMAN:  Thank you for appearing before the committee.  It has been very informative.

Mr Dean:  Thank you for the opportunity.


