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Committee met at 12.10 pm

WAGER, MS JULIE
Stipendiary Magistrate,
Magistrates Chambers, Level 11, 30 St Georges Tce,
Perth, examined:

Hon GIZ WATSON:  You would have signed a document entitled “Information for Witnesses”.
Have you read and understood that document?

Ms Wager:  I have.

Hon GIZ WATSON:  These proceedings are being recorded by Hansard.  A transcript of your
evidence will be provided to you.  To assist the committee and Hansard, please quote the full title of
any document you refer to during the course of this hearing, for the record.  Please be aware of the
microphones and try to talk into them.  I remind you that your transcript will become a matter for
the public record.  If some for reason you wish to make a confidential statement during today’s
proceedings, you should request that the evidence be taken in closed session.  If the committee
grants your request, any public and media in attendance will be excluded from the hearing.  Please
note that until such time as the transcript of your public evidence is finalised it should not be made
public.  I advise you that premature publication or public disclosure of your evidence may constitute
a contempt of Parliament and may mean that material published or disclosed is not subject to
parliamentary privilege.  Would you like to make an opening statement to the committee?

Ms Wager:  I would.  The Stipendiary Magistrates’ Society of Western Australia thanks the
committee for this opportunity.  The society represents the interests of magistrates in the State.  The
Chief Stipendiary Magistrate, Stephen Heath, is a member of the society, and we support the written
submission that he has forwarded to the committee, of which I am aware.  I have also read the
submission by the Judicial Conference of Australia, which was prepared by Justice Sheller of the
Federal Court of Australia, and also the submission by the Chief Justice dated 12 August 2004.  We
support the submissions made by the judiciary in this State and, indeed, nationally.

The society is in favour of the introduction of the Magistrates Court Bill and fully supports the
Magistrates Court (Civil Proceedings) Bill and the Courts Legislation Amendment and Repeal Bill.
However, the society asks the Government to reconsider some items.  Specifically, they are matters
relating to tenure of office and the age of retirement.  I would like to raise a couple of other minor
matters, but the matters to which I have referred remain the key issues.

As I have stated, the society does not oppose legislation setting out the functions of magistrates.
They are set out in clause 6 of the legislation.  The society does not oppose the Chief Magistrate’s
ability to direct magistrates to perform judicial functions under clause 25 or to comply with the
Chief Magistrate’s written directions under clause 27.  There is also no opposition to clause 15 of
schedule 1, which contains the provisions about the removal of magistrates from office.  That clause
states -

A magistrate holds office during good behaviour but the Governor may, upon the address of
both Houses of Parliament, terminate a magistrate’s appointment.

As far as the society is concerned, that is in line with section 72(2) of the Constitution and is totally
appropriate.  However, the society strongly opposes the legislation dealing with cases that fall short
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of providing those grounds for the removal of a magistrate upon an address by both Houses of
Parliament.

Having said that, it should be noted that magistrates have adopted and complied with many national
judicial guidelines.  Recently, the Chief Justice released the protocol for complaints against judicial
officers in Western Australian courts - it is dated 18 June 2003 - and it was adopted immediately.
The magistrates also have adopted and undertaken to comply with the guidelines for judicial
conduct, which were published by the Australian Council of Chief Justices in 2002.  If a complaint
is made that falls short of conduct that should lead to termination, mechanisms exist to deal with
that and the magistrates are very happy for more protocols to be set in place, if appropriate, for the
judiciary to deal with those complaints.

There is a huge difference between a complaint that falls short of conduct that should lead to
termination and a complaint that should lead to termination.  I am sure all members of the
committee have been referred to the “Report on the Judicial Conduct and Complaints System in
Victoria” by Professor Sallmann.  At page 25 of the report, Professor Sallmann strongly makes that
point.  I have a number of copies of the report if the committee requires it.  The portion of the report
that I will refer to regards cases falling short.  The Chief Magistrate also referred to that section on
page 3 of his submission.  Page 34 of the report states -

In the strong traditions of our common law judicial system, the only formal punishment or
sanction which can be imposed upon a judicial officer who has been proved to have
“misbehaved” (as distinct of having committed some kind of criminal offence) is removal
from office.  As detailed in this report, removal can only occur after a series of elaborate,
high level procedures has been followed.  The reason for this is the great importance
attached to the independence of the judiciary as an institution and especially in this context
the independence of individual judicial officers.

It is for this reason that there is no formal disciplinary or conduct system for the handling of
“non-removal” type complaints and certainly no power to impose punishments or
reprimands upon judicial officers.  It is interesting to note that none of the responses
received to the DP -

That is, the discussion paper in Victoria -

proposed any change in this situation.  Under the existing informal arrangements, chief
judicial officers receive details of complaints and make inquiries about them.  Sometimes
they will discuss the matter with the judicial officer in question.  And on occasion these
discussions will involve advice or counselling of some kind, but usually on an informal
basis and certainly not with a view to any public reporting of the matter.

This is essentially the arrangement which operates at present in Victoria.  Chief judicial
officers have no specific powers in this area but play an important, informal disciplinary
role.  It follows the informal nature of the system that each judicial officer will have his or
her own particular ways of dealing with matters and a good deal of discretion will be
exercised as to the approach to particular cases.

In Western Australia, clauses 25 and 27 will make it an even stronger position because it will be
legislatively stated that the Chief Magistrate has the powers to make those directions.  The Chief
Justice has suggested an approach appropriate, which he has submitted, for a complaint of a type
that prima facie is so incredibly serious that it is a ground for removal from office.  I refer to page 2
of his submission in which he states -

The grounds for suspension are stated in very broad terms in cl 14(1) and include such
matters as “incompetence” or “neglect” in the performance of functions.  In effect, the
decision whether a proper reason for suspending a Magistrate from office exists is in
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substance a decision by the Minister because the Governor is by convention bound to act on
the Minister’s recommendation.

He further says -

In my opinion, the Minister should be required to give notice of an intention to suspend
calling upon the Magistrate to show cause why he or she should not be suspended and
setting out the reasons for suspension.  If the Magistrate wishes to contest the matter, he
should be entitled to have the issue dealt with at a closed inquiry to be conducted by the
Chief Justice or a Judge of the Supreme Court nominated by the Chief Justice.  A provision
that a Magistrate may be suspended without prior notice and without an opportunity to be
heard would seem to involve a denial of natural justice.

In my opinion, suspension should only be justified on the basis that a prima facie case is
established in the first instance.  In this context, I accept that a Magistrate, charged with
incompetence and provided with proper particulars of the charge and ultimately found by a
properly constituted tribunal after a proper hearing to be incompetent, could be removed
from office.  In my view, however, the present provision does not require prior notice of the
allegation or any opportunity to meet it or any hearing by a tribunal before suspension.  As
the Bill stands, a Magistrate may be suspended if the Minister simply “alleges” that the
Magistrate “has shown incompetence or neglect in performing his or her functions”.

The administration of justice and the application of the law is not always an exact science.
There is room for differences of opinion in relation to the interpretation of statutes, the
content of the common law and in the exercise of judicial discretion.  Suspension is a major
step.  The exercise of the power to suspend must be proceeded by a procedure which
guarantees procedural fairness to the Magistrate concerned.

[12.15 pm]

What the Chief Justice is suggesting is certainly not legislation of this type and, indeed, seems to
encompass the judiciary more widely than just the magistracy.  What is suggested is really in line
with the other suggestions that I understand have been made; that is, the suggestions of Professor
Sallmann - now Justice Sallmann - from Victoria in his report, the Judicial Conference of Australia
and other legal bodies.

I am aware that that is the thrust of the submission that has been made on behalf of judicial officers.
I would like to give you some more comments from a magistrate’s perspective about why it is so
wrong to have legislation that includes the Executive in this suspension process and, once again,
about why the suspension process for matters that fall short of termination is wrong.  Very soon the
establishment of the proposed State Administrative Tribunal will occur.  When that does occur, that
will mean that the magistrate’s role will not be just primarily judicial but almost 100 per cent
judicial, with ancillary administrative duties similar to those performed by judges.  Primarily
magistrates deal with criminal charges.  Because of legal aid cuts, a lot of defendants are
unrepresented.  The nature of the Magistrates Court means that it sits in remote areas and areas of
very strong cultural and political persuasion.  In many small towns in the north of the State, issues
that ultimately come before the magistrate by way of a criminal charge may have huge impacts on
the way that a mining company sees operations in the town versus the way that an Aboriginal
community sees those operations.  They are very political issues.  People are not represented.  That
means that the magistrate, more than any other judicial officer, deals with people who, as
defendants, may be socially reviled or politically offensive to the community or may have multiple
serious allegations.  Yet the magistrate has to exercise the duty of the office without fear or favour
and consider all relevant material and apply the law.  What may be seen as being incompetent or
negligent in a political arena does not necessarily mean that such a finding could be made of the
magistrate’s actions.  Does it mean that if, for example, a person who is considered to be an
offensive person in the community is released on bail, the magistrate, having considered all relevant
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material, has been neglectful or incompetent?  They are really subjective tests and in my view are
not tests that should be made to lead to this sort of decision to suspend.  Certainly they are not
decisions that should be made by the Executive.

To look at it another way, once a magistrate is suspended, effectively that would be the end of a
judicial career, because what confidence would the community have if that person returned and
started sitting again?  It totally undermines the judicial system, which is why it is so wrong to
suspend a person until there has been a judicial finding that his behaviour is so improper and his
conduct so poor that a recommendation for termination would be appropriate.  We must then look at
not just what is wrong with the person, but why clauses 13 and 14 of the schedule should be
included in the Bill at all.  It is important that we consider that a lot of legislation that has been
proposed of late has come from Law Reform Commission recommendations.  This very important
issue of suspension, and the use of executive power in that, has never been before the Law Reform
Commission in this State.  It certainly has not been the subject of any recommendation.  One would
not have to be too much of a gambling woman to determine, given the attitude of the Judicial
Conference of Australia and given the comments of Justice Sheller, the Chief Justice of this State,
the magistracy and practitioners, that such a move would not seem to be very popular and, indeed,
would not be supported by the Law Reform Commission at all.  It has been stated by others in their
submissions, but it fails to recognise Professor Sallmann’s comments.  It fails to recognise the
Beijing Statement of Principles of Independence of the Judiciary; and both Justice Sheller and the
Chief Justice have set that out in detail particularly the need for natural justice and particularly the
need for a fair hearing and a judicial hearing.  It has no place in legislation of this type.  It has been
argued in the past that there has always been this sort of suspension provision for magistrates.
However, what is envisaged in clause 14, and indeed in clause 13, is so much wider and so much
more subjective than that which has existed in the past.

Hon PETER FOSS:  Clause 13 as well?

Ms Wager:  I am referring to clause 13 because it is picked up in clause 14.

Hon PETER FOSS:  How is clause 13 wider?

Ms Wager:  Clause 13 is wider because of clause 14(1)(c), which states -

A proper reason for suspending a magistrate from office exists if the magistrate -

. . .

(c) has contravened section 25(3) or 27(3) or clause 13(5);

Effectively, if the person has not followed through by going to his medical appointments as required
by the health committee set up in clause 13, that can be a proper reason for suspending the
magistrate from office.

Hon PETER FOSS:  However, the magistrate is already suspended.

Ms Wager:  Yes, the magistrate should already be suspended.  That is another concern of the
society.

Hon PETER FOSS:  Before you go on, you are saying that clause 13 is wider because of clause
14.  Is clause 13 wider in itself?

Ms Wager:  Not in itself, but the wording of clause 13 causes concern.  That is because, under the
Stipendiary Magistrates Act 1957, in any issue related to health the magistrate was described as
being relieved from duties, whereas in the proposed legislation the word “suspend” is used for
misconduct.  It is hardly the fault of a magistrate or, indeed, of anyone in office if he is so sick that
he cannot do his duties, be it for psychiatric reasons or physical health reasons.

Hon PETER FOSS:  It is quite likely that the Chief Magistrate would already have relieved the
magistrate of his duties.
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Ms Wager:  It is quite likely, so why, then, the use of the words in relation to suspension and why,
then, the trigger in this disciplinary way in clause 14?

Hon PETER FOSS:  What would you suggest as an alternative?

Ms Wager:  I suggest that any reference to clause 13 be deleted from clause 14 and, indeed, that
clause 14 be deleted altogether.

Hon PETER FOSS:  Clause 14 should be deleted altogether?  What would we do with clause 13 -
just change the word “suspend” to relieve of duties.

Ms Wager:  Yes.  Getting back to the wording of clause 14 -

Hon PETER FOSS:  What do you suggest be done about a magistrate who does not cooperate in
an examination?

Ms Wager:  The magistrate would be relieved of his duties.

Hon PETER FOSS:  The magistrate would already not be doing anything and would be getting
fully paid.  The magistrate might be a complete nutcase who cannot be made to see a doctor.  How
do we make that person see a doctor?

Ms Wager:  Yes, but people would have to be so sick to reach that stage that it is somewhat
demeaning to make that a ground for suspension as opposed to a ground for relieving them of their
duties.  If they are not in that category, they will reach a stage at which their behaviour is such that,
ultimately, it could trigger cause for removal from office under clause 15.

Hon PETER FOSS:  We get rid of a magistrate for misbehaviour, even though he is mad.

Ms Wager:  With the mad ones - it is not the technical term, but for people who fall into that
category - if they are so very ill that having conducted the duties of a magistrate for, one would
assume, years before reaching that stage of illness and before being diagnosed with Alzheimer’s or
whatever -

Hon PETER FOSS:  However, it would not constitute bad behaviour if they were thought to be
mad.

Ms Wager:  No, but they should simply be relieved of their duties as opposed to suspended.

Hon PETER FOSS:  At some stage we must get rid of a mad magistrate.  If clauses 13 and 14
were removed, there would be no process to get rid of them.  If they refuse to cooperate in a
medical examination, so that it cannot be proved that they are mad but it is strongly suspected that
they are mad, and the grounds for removing them is that they are mad, it can hardly fall under
clause 15 as bad behaviour because they are mad.  The two views cannot be held consistently at the
same time.

[12.30 pm]

Ms Wager:  The difficulty is that to date there have been no judicial officers whom I am aware of
who have been psychiatrically ill and who have refused to have medical treatment.  There must be
some degree of respect for the office of a magistrate.

Hon PETER FOSS:  That is assuming they are sane.  If they are mad -

Ms Wager:  One would like to think that on appointment there is a presumption of sanity.

Hon PETER FOSS:  I am sure they would be sane when they are appointed.

Ms Wager:  However, the wording and the requirement to comply -

Hon PETER FOSS:  I will give you a real example of a magistrate who had a serious drinking
problem and another magistrate who had a very serious - I have to be careful how I phrase it so that
it does not become obvious who it is - psychological problem, as I will describe it, so he could not
do his work.  Both of them were actually required to undergo a medical examination, and they did.
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I can tell you that one of them was not very cooperative with anything at all.  It was only the
possibility of moving on to other proceedings that got him along to the doctor in the end.  You
might not have seen these proceedings, because generally they are done behind the scenes.
However, the fact that they exist does not mean that we can say to them to go along and get
examined.

Ms Wager:  The fact remains that they both did in the end, and under this legislation -

Hon PETER FOSS:  It was only because we had the threat of doing it rather more publicly.

Ms Wager:  Yes.  We have clauses 25 and 27.  Whether or not it is in the legislation, the threat of
doing it more publicly - I am clearly not aware of the situation -

Hon PETER FOSS:  That is because we did it privately.

Ms Wager:  Yes.  However, if the threat of doing it publicly was enough to make action happen,
then with clause 14 of schedule 1, the fact that it would always be public -

Hon PETER FOSS:  I accept your point there.  The Chief Justice’s alternative seems to be quite a
good one.

Ms Wager:  It does.

Hon PETER FOSS:  What I was really looking for was this: if you adopted the Chief Justice’s
process for clause 14, you really would not want to roll clauses 13 and 14, because they really are
quite separate types of things.

Ms Wager:  They are.  I agree.  It is the wording of clause 13 in relation to suspension rather than
relief from duties and the inclusion of clause 13(5) in clause 14(1)(c) that are particularly offensive.

Hon PETER FOSS:  It might be better in clause 13 to ask the Chief Magistrate to relieve a person
of his or her duties.

Ms Wager:  Yes.

Hon PETER FOSS:  What if the Chief Magistrate is the person?

Ms Wager:  To relieve them from their duties?

Hon PETER FOSS:  Or if the mad magistrate is the Chief Magistrate, you have a bit of a problem.

Ms Wager:  Perhaps it is another area in which the suggestion of the Chief Justice should be taken
up, and it should be the Chief Justice or a judge appointed by the Chief Justice, because one would
assume that to reach that stage, clause 27 would have been -

Hon PETER FOSS:  I am a little concerned that it is the minister rather than the Attorney General
too.  That worries me a bit.

Ms Wager:  That worries me, and, as you are well aware, that came in in later drafts.

Hon PETER FOSS:  Yes.

Ms Wager:  I am very pleased to hear your comments in relation to the Chief Justice’s
recommended course.  The grounds, though, for suspension still, in my view, remain way too wide.
I get back to the point that under section 5(3)(a) of the Stipendiary Magistrates Act 1957 those
grounds were not wide at all.  It has been said over the years, “Look, there has always been this sort
of provision.  It is appropriate to have such a provision, and this is simply another version of it.”
However, it is not that at all, because section 5(3)(a) states -

The Governor may suspend any stipendiary magistrate on any allegation of misbehaviour
made by the Attorney General, and in such a case the Attorney General shall report the
allegation and suspension to the Chief Justice of Western Australia;
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Therefore, the ground in section 5(3)(a), which goes back 50 years and has never been enacted, is a
ground of misbehaviour.  If we look now at the grounds in clause 14, they are significantly wider.
Clause 14(1)(a) states -

A proper reason for suspending a magistrate from office exists if the magistrate -

(a) has shown incompetence or neglect in performing his or her functions;

I have referred to this earlier in adopting other people’s submissions.  They are incredibly subjective
tests.

Hon PETER FOSS:  That was a term used by one of the people you referred to, though, as
grounds for removal.  Do you say that if it were to go to the Chief Justice, he should not be able to
consider incompetence or neglect, or that should not be a ground for removal?

Ms Wager:  In my view, they all come under the umbrella of misbehaviour.

Hon PETER FOSS:  If they do, what is the problem with saying it more specifically?

Ms Wager:  It is fine if it is going to be interpreted in this way, but why put in extra words, without
a definition, that can be interpreted very subjectively?

Hon PETER FOSS:  There was that problem in the eastern States with that Supreme Court judge
who, under any measure, showed incompetence and neglect, and, worst of all, misbehaviour, I
would have thought, but somehow still managed to get out of having an address in both Houses.  I
have forgotten his name now.  However, it was the most outrageous case of a judge totally
neglecting his duties, but he still managed to get away with it.  I think it might be useful for
parliamentarians to know a bit more about what misbehaviour means.

Ms Wager:  Yes.  That is the problem.  What does misbehaviour mean?

Hon PETER FOSS:  Eventually the Parliament has to find that out, because we are the ones who
must do the address.  It seems that Parliament does not understand.  It seems to think it means
getting involved in some dreadful liaison with women, as far as male judges are concerned.  That
seems to be the only way they can be taken out.

Ms Wager:  I do not think anybody who is involved in the submissions here would agree that that
is the definition.

Hon PETER FOSS:  No.

Ms Wager:  It is clearly wider than being charged with criminal offences, and it is wider than being
bankrupt.  It is wider than those things.  However, to have as paragraph (a) the words
“incompetence or neglect” in legislation -

Hon PETER FOSS:  I am not inclined to remove it.  Would you prefer it as paragraph (d)?

Ms Wager:  Paragraph (d) refers to “is bankrupt”.  I have no problem with bankrupt.  However,
once again I submit that it comes within misbehaviour.  Why have it specifically stated?  I do not
have a problem with paragraph (d).

Hon PETER FOSS:  No, I was suggesting that if we were minded to leave in paragraph (a), would
you prefer to see it further down the line?

Ms Wager:  No, I would prefer to see it not at all.

Hon PETER FOSS:  No, I mean if you were minded to leave it in - personally, I am - where would
you put it?  You seemed to be indicating that having it as the first one was the problem.

Ms Wager:  It is a problem whether it is the first one or the last one, but the fact that it is the first
one means that it is the first subsection that one is greeted with when looking at the legislation.  It
certainly is a submission that is being made now that it should be deleted altogether and that it
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comes within misbehaviour in any event.  Those words “incompetence” and “neglect” are precisely
the words that are so open to problems with interpretation.

Hon JON FORD:  What if you put in an adjective such as “manifestly” incompetent?  It is still
subjective.

Ms Wager:  It is still subjective, because what is -

Hon PETER FOSS:  If the Chief Justice is going to make the decision, we always spend time
giving judges the power to make that subjective type of decision.  If we took the minister out of it
and put the Chief Justice in there, would you feel so concerned about using subjective terminology?

Hon JON FORD:  And if the minister referred a complaint to the -

Hon PETER FOSS:  If good behaviour includes incompetency, it is still subjective.  It is just not
so obviously subjective, until you start asking what is good behaviour.

Ms Wager:  Yes, but it is then asked by the Chief Justice, as opposed to being part of legislation
that, in my submission, demeans the position of a magistrate.  Yes, I do have a problem with those
words “incompetence” and “neglect”, because they are words that are bandied around in the Press
and they are words that are bandied about in the community.  For example, a decision may be made
to release on bail somebody who is politically offensive.  Then in the media a pronouncement will
be made that this judicial officer is incompetent; this judicial officer has neglected to do his or her
duties.  They are the sorts of comments that are made, and the community grasps on to them, and it
affects the standing of the judicial officer, when it may have nothing at all to do with the
appropriate conduct.

Hon PETER FOSS:  You are not suggesting that magistrates should not be dismissed for
incompetence and neglect?

Ms Wager:  No, I am certainly not, but I am submitting that if it becomes a matter for the Chief
Justice to inquire, as he has suggested, then that comes under the umbrella of misbehaviour.
Similarly, I have concerns with clause 14(1)(c), which states -

has contravened section 25(3) -

That is, the Chief Magistrate’s judicial directions -

or 27(3) . . .

That is, the Chief Magistrate’s administrative directions.  Once again, if the matter comes under the
umbrella of the Chief Justice, it is cured to some extent, but it is still a situation in which it is
already enshrined in the legislation that the Chief Magistrate has this power to make this direction.
Therefore, for the first time it is there saying that the Chief Magistrate can tell this particular
magistrate what to do.  Why then does it need to be in there?

Hon PETER FOSS:  You agree, though, that it is misbehaviour.

Ms Wager:  It is misbehaviour, yes, without actually being stated in here.

Hon PETER FOSS:  Do you have any concerns that clause 14(1) may in fact limit the breadth of
misbehaviour?  I suppose paragraph (b) is broad enough to cover anything else.

Ms Wager:  No, because paragraph (b) seems to cover the field.  It states -

has misbehaved or engaged in any conduct that renders him or her unfit to hold office as a
magistrate, whether or not the conduct relates to those functions;

You have there the misbehaviour in terms of carrying on with the women, and also the
misbehaviour in terms of failing to comply with the Chief Magistrate’s administrative directions.  It
is all there.

Hon GIZ WATSON:  Do you want to make any further comments?
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Ms Wager:  They are really the only comments that I have to make in relation to clause 14.  I have
probably cut them short in the light of the comments that have been made here.  The only other
matters I was going to refer to were the Kable case style of concern in relation to clause 14, but I
believe I do not have to address that now.  You will be pleased to know that I will be very brief on
the remaining issues.  The remaining issue of greatest concern is that of retirement age.  That is
clause 11 of schedule 1, “Tenure of office”.  Subclause (1) states -

A person ceases to be a magistrate -

(a) when he or she reaches 65 years of age;

The Chief Justice has also addressed that.  I will refer briefly to what he said.  He stated -

I note that cl 11(1)(a) fixes a compulsory retirement age for Magistrates of 65 years of age.
In this context, I am of the opinion that the compulsory retirement age for Magistrates
should be the same as that of Judges.

In times past, Judges were appointed for life but, following the Constitution Alteration
(Retirement of Judges) Act 1977 (Cth), which came into force on 29 July 1977, it was
provided that:

He then refers to legislation dealing with the age of 70 years.  He then goes into the Western
Australian position in relation to the Judges’ Retirement Act 1937, which refers to 70 years as well,
and states -

In my view, there is no reason why the tenure of Magistrates should be any les than the
tenure of Judges.

If one accepts what has been stated by those who have made submissions - Justice Sheller, the
adoption of Professor Sallmann’s report and the comments of the Chief Justice that magistrates are
judicial officers - there is no reason, in my submission, that there should be anything other than
parity.

Hon PETER FOSS:  It is a parity argument, is it not?

Ms Wager:  It is a parity argument.

Hon PETER FOSS:  I will tell you the reason they might not be equal.  Generally, magistrates who
are appointed are a lot younger than are judges.  The higher up the court you go, generally the older
the person is on initial appointment.  I think there is a limited time for people to be in a particular
job.  I can tell you that when I was Attorney General I breathed a sigh of relief when some
magistrates got to 65.  I could hardly wait for them to get to 65, because they had been there too
long, they had become fixed in their ways, and they were abominable magistrates.  We could not do
anything about it, because it mainly related to their behaviour in the court and their whole
demeanour with everybody.  I got constant complaints about them, and I know they were justified.
I suspect the reason was that they had been there for far too long.  I think there is a very good
reason for an age of 65 or 70.

[12.45 pm]

Ms Wager:  What about those who have a wealth of experience who, instead of being old and
jaded, are offering a fabulous service?

Hon PETER FOSS:  They can be extended.

Ms Wager:  They can?  You will?

Hon PETER FOSS:  Under the old magistrates Act you could.

Ms Wager:  Under the old Act you could but there is no provision for extension.

Hon PETER FOSS:  Under the old Act you could extend their term until they were 70.
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Ms Wager:  Perhaps an extension power - a middle ground - should be there.

Hon PETER FOSS:  I do not have a problem with that because I refused some and allowed others.

Ms Wager:  OK.  In relation to that it is a parity argument.  With the extension you have some
political involvement in who remains a magistrate between the age of 65 to 70 and who does not.  I
will certainly state now that the position of the society is that it should be 70.  The adoption of what
is in the current Act is certainly better than a blanket 65.  I do not resile from that position.

Hon PETER FOSS:  You may understand the reason for the non-parity!

Ms Wager:  In saying that and considering the ages of some of the judges who have been appointed
in the past year compared with the ages of magistrates appointed, they are comparable.

Hon PETER FOSS:  That is true.  Historically, they probably have not been.

Ms Wager:  No.

Hon PETER FOSS:  Some magistrates have gone up to the District Court and some District Court
judges have gone to the Supreme Court.  In the early days, some went the whole way.

Ms Wager:  Yes.  Some magistrates got commissions to be Supreme Court judges to deal with
murder trials.

Hon PETER FOSS:  Yes.

Ms Wager:  I am not advocating that.  Maybe it does become an issue to consider in appointment.
Maybe retirement is 70 and those who are considering appointments should just appoint people
older, knowing that they are going to be around, potentially, until they are 70.  The fact is that
judges are now being appointed in their mid 40s and magistrates are being appointed around the
same age.

Hon PETER FOSS:  There may be problems in time.  They are fine now.  It is wonderful having
40-year-old judges.  Judges end up with a particular characteristic after a period of time.  It is
sometimes not appropriate for them to sit.

Ms Wager:  2025 will be a difficult time.

Hon PETER FOSS:  We will not be around for that.

Ms Wager:  There are only two other brief matters.  One is the form of commission in schedule 2.
The second paragraph states -

The office of magistrate is a judicial office with administrative functions.

The oath of office for judges is silent on administrative functions.  There are always going to be
administrative functions attached to any judicial office.  Why is it in there; why cannot it simply
state -

Hon PETER FOSS:  It is a compromise with the original wording.  Do you know what was the
original wording?

Ms Wager:  I do.  Yes.  There has been a reversal but it is still something that the society has
concerns about.

Hon GIZ WATSON:  What did the original wording say?

Hon PETER FOSS:  It stated that the office of a magistrate is an administrative office with judicial
functions.  I agreed to reverse it as a compromise.

Ms Wager:  That is right.  It is still the society’s position that it should read that the office of
magistrate is a judicial office - end of story - because it is.  It is especially so with the State
Administrative Tribunal in operation.  There will be very few administrative duties.

Hon PETER FOSS:  I would like to ask you a question on that.
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Ms Wager:  That is all I have to say about that.  That is the submission on schedule 2.

The final matter we were asked to comment on was titles.  Basically, I am very pleased to have read
the Chief Justice’s comment that he was not aware of any convincing reason for the proposed
change in title that would produce an anomaly so far as the District Court is concerned.  He meant
the reference to “Your Honour” as opposed to “The Honourable”.  The Chief Magistrate has dealt
with that in his submission.  Basically, in the society’s view, the only reason it would be appropriate
to have magistrates addressed as “Your Honour” is that we are dealing with the public.  We have
people who are not represented.  We have a huge number of people who will appear only in the
Magistrates Court and nowhere else.  Those people are nervous and do not know what they are
doing.  It is very difficult to put them at ease.  Add to that equation that they have all seen on
television that when a person goes into court you call the person sitting at the top “Your Honour”.
It is on every TV show.  Invariably, we will be called “Your Honour”.

Hon GIZ WATSON:  Judge Judy!

Ms Wager:  Judge Judy, yes.  There is no point in correcting the person because one just wants to
get on with the proceedings.  I am sure that you, in your capacities, are well aware of that.  People
get your title wrong but you just get on with it.  The title is always being got wrong because it is
very unnatural to call a person “Your Worship”.  It is not something that people see on TV; it does
not happen anywhere else.

Hon PETER FOSS:  Would “Sir” or “Madam” be better?

Ms Wager:  No; it is very un-Australian.  It is better to go for the honorific, whatever it is, than to
go for “Sir” or “Madam”.

Hon PETER FOSS:  Better that they do not watch English TV otherwise we will hear “M’lud”!

Ms Wager:  We get a lot of “Your Majesties”!  You may laugh but it is because it sounds like
“magistrate”.  People know it is not “Your Honour”.

Hon PETER FOSS:  “Your Magistrate” is not a bad one.

Ms Wager:  Yes.  “Your Majesty” is quite regular, particularly for women.  I am very pleased to be
“Your Majesty” on a number of occasions!  What it shows is that people are confused.  We need
respect for the court but we must also recognise that people are unrepresented.  “Your Honour” is
fine.  I do not think there is going to be any confusion among the magistracy that they are in the
District Court.  I think it is very clear to all magistrates that they are not District Court judges.  It is
very clear to the District Court that magistrates are not District Court judges.

Hon PETER FOSS:  I think the Chief Justice said they were going to go one step above the
District Court.

Ms Wager:  There was a suggestion at some stage that the title would be “The Honourable”, which
caused great concern.  I think that is what he is referring to.

Hon PETER FOSS:  I see.  It would be of concern to us because that is us.

Ms Wager:  That is you and that is the Supreme Court.  You should be happy to know that
magistrates have no intention of rising to those heights.

Those are the submissions on behalf of the society.

Hon GIZ WATSON:  Thank you for that.

Hon PETER FOSS:  I am a bit concerned about how SAT will operate throughout the State.  If it
is going to operate the same as Victoria, it will go on circuit.  That would mean that people in most
parts of the State would see SAT once in a blue moon.  Even magistrates find it difficult to get
around frequently enough to provide justice at the rate they would like to do so.  It does appear to
me that the obvious, appropriate people to exercise the SAT jurisdiction outside Perth are
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magistrates.  I cannot see any other way in which it could be provided sufficiently and frequently to
work.

Ms Wager:  I think that is probably right.  I am comparing it with the Family Court jurisdiction
where, in the metropolitan area, litigants will go before a Family Court magistrate in the Family
Court.  If a person is in a rural area or a remote area, it will be the deciding magistrate who deals
with family law matters.  He will then refer matters on to a judge in appropriate cases when a judge
is on circuit or, indeed, do a video link.  It is probably the most appropriate person.

Hon PETER FOSS:  One solution is to say that all magistrates outside the metropolitan area are
members of the tribunal.  However, the Bill requires the president to determine who will hear it in
respect to every matter.  That is a problem in itself.  If a matter then has to be filed - there is no
provision for registries outside metropolitan area - it might have to be sent in.  It will then have to
be determined by the president, who could say that the magistrate has determined it.  Of course,
generally, there is a regular circuit but sometimes magistrates swap over because someone has gone
on holiday or leave; one never knows what is going to happen.  It is quite likely that a totally
different magistrate will be on circuit at that particular time.

Ms Wager:  Which presently happens with Children’s Court matters, where it is necessary to get
extended powers from the president.

Hon PETER FOSS:  Yes.  It just seems to me that there is a real management problem that has not
been thought through.  Again, it seems to me that there must be some sort of process by which a
delegation can be formed through which the sitting magistrate can determine who will hear a matter
in certain areas.  I really do not know; I have not thought it through.  It seems to me that the whole
thing will seize up if we do not have some provision for what happens out of the metropolitan area.

Ms Wager:  I agree, and I think it is something that perhaps the Chief Stipendiary Magistrate
should be asked to make a submission on.

Hon PETER FOSS:  Yes.  Perhaps he should be asked what he thinks is the solution.  It does not
appear to fit very well at the moment.

Ms Wager:  No.  I can see that it could be an administrative nightmare.

Referring back to the extended powers of the president, for example, I was relieving in
Oombulgurri a couple of weeks ago.  Just getting through to the president in order to get permission
while hanging around in a remote community is difficult.  It does not really promote respect for the
office when one is hanging around waiting.

Hon PETER FOSS:  Yes, having to say please wait while I go and ring someone.

Ms Wager:  Who is not there.

Hon PETER FOSS:  I can see that.  I do not have the answer.

Hon GIZ WATSON:  I have a few more questions.  The subcommittee has received submissions
raising concerns about clause 31 of the Magistrates Court Bill 2003, which relates to the content of
judgments.  The submissions indicate clause 31 places a lesser standard on magistrates in providing
reasons for decisions as a consequence.  Litigants may not know the basis upon which the cases
have been decided and the ability of an appellant to review a decision will be impaired.  Has the
society considered clause 31 and does it have a view about that issue?

Ms Wager:  The society has not considered it in detail.  I will take a moment to refresh my
memory.  It is not a matter on which I have canvassed the views of the society.  I will state my
view.  Given that there is significant case law in relation to what needs to be determined in making
a decision and the assessment of credibility and reasons for a decision, the fact that the bare bones
of a judgment are addressed only in clause 31 would not, in my view, compromise the situation.  If
the judgment simply addressed those matters, it may be that there are other matters that should be
addressed as a minimum standard.
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Hon PETER FOSS:  I do not think it allows you to leave out things that should be addressed.  It
allows you to leave out things you consider did not need to be addressed.  There have been appeal
decisions in which magistrates left something out, probably because it was felt it did not need to be
addressed.  People appealed on the basis that they did not address it and dismissed it.  They
probably did but did not consider it germane.  It really requires magistrates to go through every -
often stupid - submission and every bit of evidence relevant as far as they are concerned and say
whether it is in or out.  I would have thought it hardly appropriate for a court of summary
jurisdiction or the Local Court.

Ms Wager:  I would agree with that.  The fact that it is a court of summary jurisdiction means that
the system would be very clogged if the court could not limit itself to what is expressed in clause
31.

Hon PETER FOSS:  If they left something out that was vital, it would not save it at all.

Ms Wager:  If it is vital, it will be heard on appeal.  If a fourteenth character witness is called and
reference is made only to the fact that character evidence was given -

Hon GIZ WATSON:  Thank you.  A submission was also received by the subcommittee indicating
that an interpretation of a contempt as outlined in clause 15 could be too wide and interpreted as
including matters such as an objection by counsel.  Has the society considered clause 15 and does it
have a view on the issue?

[1.00 pm]

Ms Wager:  Wilfully or interrupts the proceedings; I see.  Clause 15(1) states -

A person is guilty of a contempt of the Court if the person -

(a) while the Court is sitting, wilfully -

(i) interrupts the proceedings;

On behalf of the society, I do not have any difficulty in having that as part of clause 15.  Once
again, it is open to interpretation, and if counsel was properly making submissions - if there is an
exchange at least between bar table and the bench - there would be no difficulty with that.  It is
obviously there to cover the situations that arise repeatedly in which people are behaving in a very
inappropriate way; screaming abuse, screaming out during the course of proceedings and
compromising the proceedings in that way.  I am sure that even if clause 15 became law and if a
magistrate failed to give counsel or indeed an unrepresented defendant a right to be heard, the
matter would be very successful on appeal.

Hon PETER FOSS:  Counsel would be wilfully interrupting.  Counsel would be wilfully
participating.

Ms Wager:  Wilfully participating in it, and to have that as a contempt of court would be a long
bow.

Hon PETER FOSS:  It would not be interrupting because if you stand to raise an objection you are
not doing so to interrupt; you are doing so to carry out your role as counsel.

Ms Wager:  That is right.  They are part of the proceedings.  It is their proceedings.  If counsel
leapt up during somebody else’s proceedings, it might be a different story.  However, I cannot see
how that would be wilfully interrupting proceedings.

Hon GIZ WATSON:  A submission received by the subcommittee indicates that in order to clearly
establish judicial independence from government, the chief magistrate rather than the minister
should be vested with the power of appointment for administrative staff as contained in clause 26.
Do you have a view on this matter?
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Ms Wager:  Yes, that would be a wonderful thing to have happen, but it is recognised that there are
some difficulties in that in terms of resources and current procedures for the appointment of staff
and matters of that nature.  Certainly, there is a real problem with tails wagging dogs when it comes
to administrative staff and the magistracy.  One experience that we had recently was with
magistrates not having their own judicial support officers.  A magistrate goes into court with
somebody assisting him on a daily basis, and that person will be different each day.  There is no
ownership in the proceedings.  The magistrate is not necessarily sure that that particular judicial
officer will deal with members of the public or witnesses in the way that he considers to be
appropriate.  There is not the team play and the enthusiasm for the job that you would find in courts
where there is a judicial support officer attached to the magistrate.  Invariably, the parallel is drawn
between judges and their associates.  An associate does work for the judge; they work as a team,
they have the same goals and they try to meet those goals.  Yes, it would be very desirable if the
chief magistrate had that role but I am not able to comment on what that would mean for resources.

Hon PETER FOSS:  Clause 27 seems to apply to only magistrates.

Ms Wager:  Yes.

Hon PETER FOSS:  It is quite usual to have two kinds of responsibility in management.  One
person might be appointed to deal with human resources and things like that and another person
tells people what to do on a day-to-day basis.  I cannot see why the chief magistrate cannot direct
people how to perform their job.

Ms Wager:  I strongly recommend that that occur.  Yes, I am very happy to join in with that
submission that that be part of clause 27; otherwise, it will lead to big problems if administrative
staff are not complying with directions of the chief magistrate.

Hon GIZ WATSON:  A submission received by the subcommittee asserts that the effect of the
phrase “any party to a case” in clause 33(3) operates with clause 33(5) in relation to criminal
proceedings to restrict public access to the court record.  This submission compares these clauses
with section 148 of the Justices Act 1902, which uses the phrase “any party interested therein”.  Do
you have a view on that issue?

Ms Wager:  It is pretty wide.

Hon PETER FOSS:  Which one, the words “party to a case” or -

Hon GIZ WATSON:  “Any party to a case” -

Hon PETER FOSS:  It is interesting; it states “any party interested therein”.  It still talks about a
party there.  The old phrase in section 148 of the Justices Act used the words “any party interest
therein”, but it still uses the word “party”.  I guess you could interpret that as any person.

Ms Wager:  There is no definition of the words “party to a case”.

Hon PETER FOSS:  No; nor “party to proceedings”.  The words “party to proceedings” are
obviously closer.

Ms Wager:  I see the concern there, and the wording in the Justices Act would seem to be perhaps
more appropriate.

Hon GIZ WATSON:  Finally, does the society have a view about the exclusion of costs orders,
except for allowable costs, in relation to proceedings in the Magistrates Court for civil claims of
less than $7 500, which is in the other Bill?

Ms Wager:  Yes, and I think the Law Society of WA has made a submission on that.  I am not
aware of what the society’s position has been.  I understand that the society supported the Law
Society’s position in the past and I am happy to put that on record as being our position.  I say that
tentatively because I have not checked or revisited that one, but I think in previous submissions that
was the position of the magistrates’ society.
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Hon GIZ WATSON:  We have come to the end of our questions.  Thank you for your time today;
we appreciate it.

Proceedings suspended from 1.07 to 2.03 pm


