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Hearing commenced at 10.03 am

JACKSON, JUDGE HENRY HALL (HAL)
Chairman, Ministerial Advisory Council on Child Protection,
District Court of WA, Level 14, Central Law Courts, examined:

CHAIR: On behalf of the committee | welcome you to theeting. Thank you for attending to
assist the committee with its inquiries. You viillve signed a document entitled “Information for
Witnesses” have you read and understood that dat®me

Judge Jackson: Yes.

CHAIR: Thank you. Today’s discussions are public. yTaee being recorded and a copy of the
transcript will be provided to you. Please notat thntil such time as the transcript of your public
evidence is finalised, the transcript should notrbade public. | advise you that premature
publication of the transcript or inaccurate disalesof public evidence may constitute a contempt
of Parliament and may mean that the material plddisor disclosed is not subject to parliamentary
privilege. If you wish to make a confidential staient, you can ask the committee to consider
taking your statement in private. If the commitéggees, the public will be asked to leave the room
before we continue. Would you like to make an apgistatement to the committee?

Judge Jackson: | did not come along with an opening statemerttalnise the ministerial council |
chair sent a written submission in some time dgwas invited by the committee to appear, so | am
not exactly certain what you want to address. Wisatad to say is in our submission. | should
add for completeness that, because this propogegldion has been around for a while, until last
September | was also chair of the Youth Legal $etviDuring that time that service made a
submission as well, | think in 2004, so | am awafrerhat the YLS put in its submission.

CHAIR: The committee is interested to know a littled®but the Ministerial Advisory Council on
Child Protection and its relationship with the Depgent for Community Development.

Judge Jackson: | cannot speak for the Department for Commubigvelopment. The advisory
council was appointed by the minister. We recetiwe budget through the budget of the
department, as well as some administrative suppofhe advisory council is made up of
representatives of a variety of agencies: polideication, health, DCD and so on as well as some
community people. | am supposed to be the indep@nchairman. It comprises also some NGO
people from the charitable sector. | am not heresgeak for the Department for Community
Development. However, | notice a provision in tegislation - forgive me if | cannot remember
the clause numbers - that parenting orders ar¢éornio¢ made in respect of children who are under
protection orders under the new DCD legislationiclvitame into force on 1 March, so it is pretty
new. Other people have thought about that. Howeasel read it, the legislation the committee is
concerned with will not operate in respect of atd@ldwho are under at least formal orders under the
Children and Community Services Act. The pareifitshiddren who are under that act will not be
brought under this legislation. As | see it, tiv® tpieces of legislation might be considered in
separate spheres. How the two will interact migiétan issue about which comment could be
sought. | have not given it much thought. The nlkegislation under which community
development is to operate has been in force for anbeek. It is different from the old legislation

| do not know whether others have addressed tlsakis If | remember a conversation Judge
Reynolds had with me, he might have. As | sayndarstand that the Children and Community
Services Act will operate in respect of childrerbjsat to those proceedings and this Parental
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Support and Responsibility Bill will not be able lte applied to them. | may be wrong but that is
how I read it.

CHAIR: You referred to the discussion paper that wdsnstted in January 2004. Given the
committee is inquiring into the bill, do you haweygurther comments on any concerns or strengths
that you have identified between the time thatdlapsed since you prepared the discussion paper
and the introduction of the bill as it was presdnteParliament?

Judge Jackson: | do not want to seem difficult. | have not mad detailed point-by-point
comparison between the bill now before the Parlr@naend what was proposed in the discussion
paper. Obviously the bill contains administratiaaterial that probably was not discussed much in
the paper. Our ministerial advisory council wagenconcerned with the principles underlying the
whole concept rather than with providing detailednenents on the bill. When we did it, we did
not have a bill to work from, although | might beomng again. Our concern is with the underlying
philosophy and the application of the proposalgractice. We were briefed by Mr Thorn from the
Office of Crime Prevention and | think one or twhis offsiders. Some correspondence went to
and fro, so we were briefed on it. However, at #tage it had not been rolled out on a pilot hasis
if you like, or on a voluntary basis into the soetist corridor, which | understand it now has been.
Frankly, we have not had a discussion or beendatiabout how it is working in practice. To that
extent our response might be outdated; | do noivkno

CHAIR: In your submission you appear to question tiieca’eness of parenting orders to reduce
truanting, antisocial behaviour and juvenile crim&ou state that these frequently result from
parental neglect and physical and verbal abusealsnps. Can you identify anything in the concept
of the parenting orders that have any merit orzole

Judge Jackson: When the report on the United Kingdom model,chlseems to have inspired this
to a large extent, came out, most of the people dw been involved in it seemed to be single
mothers who presumably were under stress in vanays trying to bring up children on their
own. A large number of them seemed to be hapmetavhatever support they could. We are not
opposed as a council to that sort of service prawvisin fact, we strongly support it as long ass it
not blaming and alienating, and it is a provisidrservices to willing respondents who use it. |
suppose everybody in the community would be in @avaf it. However, it is the concept of how
taking action in court, with a penalty of a fingaist parents who are thought by some authority to
have not tried to make the contract work - thatce itself is a bit difficult in some situations -
and who have fallen down on their side of it atwbiintary end will improve their parenting skills.

It may result in counterproductive behaviour altbge. One of the concerns for people who will
be looking after the welfare of children is thatarviolent household - many of these would be -
what will be the outcome for the child should dadfined in court because the kid in effect was felt
to have let him down? That might be the way heigid about it. It might mean a thrashing. We
have concerns about those sorts of repercussidhsve are thinking about single mothers in
England, who seem to be the most responsive, we tavcerns about how a single mother under
stress, trying to bring up kids, is helped by beingd a few hundred dollars. How does that help
her parenting? It might be better to give thenew hundred dollars to see what productive use
they can make of it. No-one is against the ided kids should be taken to school and looked after
and should not misbehave. Translating the conaeptinishment of bad parents into some sort of
productive result causes me some angst.

[10.15 am]

CHAIR: You were talking about the department’s relianoethe UK pilots and pointing to the
purported success of those pilots. | think yod $iaat the evidence is not conclusive. Do you want
to add anything further to that?
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Judge Jackson: When the UK report came out, we were relyingtbe reported study from
England, but we know that the New South Wales latyts, unless things have drastically changed
in the last few years, has been a bit of a failltevas a pilot in - | have forgotten the names$haf
towns, but | think it was Orange, Bathurst, Dublbe@mewhere and a couple of other places. The
evidence seemed to be that it was not much usedhancburts were reluctant to start enforcing it
through court orders in the cases that were brobeftre them. | appreciate, and Mr Thorn
stressed this to us, and it is stressed in thergowent’s papers, that these orders are the hard end
for quite a small number of people. | do not wianbe heard to say that it is never going to work,
but | would be interested in an independent evalondive years after it is brought in to see what
the numbers were and what the results have been.

When 1 first went to the Children’s Court as presilway back in the late 1980s, there was one
boy’s case that really struck me and which | hasreen forgotten. He was about 14 or 15 years old
and his only care giver was his single mother. yTlved in a small flat in one of the poorer
suburbs. She was a drug addict. Eventually heavasly and either suicided or died from an
overdose in Kings Cross when he was about 15.tdké that as a model case, | ask myself how
fining a mum will help the situation. He was pdneg her to the extent that he was able. What is
needed with most of these hard end families thaareetalking about is support. There is nothing
in the bill that talks about counselling for druggualcohol use, mental health, and all these ebrts
things. They are the core of these problems;ifhatoverty, whether self-induced or otherwise, or
violence. That is the whole pool. | am not tatkebout the middle class who do not give the kid a
lift to high school.

Hon PETER COLLIER: Would you mind giving some clarification regardithe New South
Wales model. You said that unless there has besgnédicant shift, the New South Wales model
has been basically a failure.

Judge Jackson: That is based on the information | have.

Hon PETER COLLIER: From that information, can you ascertain thempabblem areas of that
legislation?

Judge Jackson: | may have here some stuff on it. | think ishmeen fairly well documented in the
literature because it was quite a controversiajesmtbn New South Wales, especially among the
youth sector and so on. It was brought in asat,dilthink from memory, in 1997. | am going on
memory here unless | read this stuff again. Howewevas brought in as a pilot in a smallish
number of News South Wales centres. One or twe wegional centres - | think it was Bathurst,
Orange, Dubbo or those sorts of places, as | sHdre may have been one or two suburban ones.
After a trial period, a study was made of how isweorking. | have forgotten, but | think the trial
period was a couple of years or so. The resultthaisthe numbers were very small and there was
considerable resistance amongst the authoritiesé¢at. The magistrates certainly were not happy
with it. If and when the legislation goes througéarliament in whatever form, that is one reason
that | would like to see a study about five year#a the track to ascertain how it has worked.

One of the problems with a lot of legislation, ddn be frank, is that no-one ever really evaluiites
It is as if you pass the bill and that is the ehd;at is finished. Other people have to livetiwit

for years and years and no-one asks, “How is ng®i Do we need to fix it up?” They do not ask
us anyway.

CHAIR: You also state in the submission that intenae#ito help should come from a welfare
perspective, not criminal justice. In your expede, do welfare interventions work for truants and
anti-social and criminal juveniles?

Judge Jackson: The concept is that there is something providiéds never a matter in these sorts
of fields of everything working or nothing workingt is always, | suppose, a best option. What is
the best way to do it? It is not a matter of wisathe perfect way to do it or what will be a total
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failure. I notice in some of the papers that | weeding, and | think it was referred to in theiCdf

of Crime Prevention’s discussion paper as welknerice was made to a couple of programs that
were introduced when | was president of the Childr€ourt. One was the Killara initiative. That
Is what it was called, and | have forgotten why eedled it Killara. It was not named after the
Sydney suburb. We found that a very large pergentd the kids who came before the Children’s
Court needed various sorts of support. We alsndpand this is historic and | do not want it to be
translated as meaning it is the current situatibat basically the Department for Community
Development works 9.00 am to 5.00 pm. Usuallykids do not get into trouble between 9.00 am
and 5.00 pm. They usually get into trouble adierl than that. We set up a unit that had a gort o
night service. That was its function. If the pelior whoever picked kids up or came across kids in
trouble at night, they could ring the service amel $ervice would do whatever could be done. That
service is still going, so | can assume that it eagorthwhile initiative.

Another one that | was involved with was the introtion of the juvenile justice teams. Essentially,
they were for offenders, but for offenders who dlad welfare needs - and that is most of them. It
was a way of addressing both things at the same tithhas been a longstanding debate, which |
will not try to go through historically, about tinelationship between justice and welfare when you
are dealing with young people. Historically, ughe late 1980s in Western Australia, it was atl pu
through the welfare department under its variouwes and it seemed to me that changed with
every change of government.

The decision was made in the late 1980s consigtghtdecisions that had been made earlier in a
lot of other places to split the justice side amdl fhat into the mainstream courts and the care and
protection side was left with DCD. The Childre®surt still deals with both, as it always has, but
in the workings of the court a clear separatiomede between the two streams. This parental
responsibility is a bit of an add-on to that; itedonot really match either of those two purely
because truancy does not necessarily fall intojukenile justice side or the welfare side - it
straddles them. It is a bit of a hybrid. The fatthe matter is that most of the children whda fal
into these pools need some sort of support. Whetbee call that welfare or whatever, | do not
really care. To the extent that their parentsiamglicated in their position, they may well need
support. They may not be the best people to jwdgether they need it or how to use it. That is
why | was talking earlier about fining people. Ybave to ask what fining people does. If you
have a single mother and the court fines her $1ad@0she has three kids at home - let us say she is
a drug user and not looking after the kids propedyd she does not pay the fine, what do you do
then? Do we put her in prison? That would be @ddmelp for the kids, would it not? Do we make
her do some community work? She will not do thdtes. There are limits on the usefulness of
fining people in these situations. That is nots&y there is never a case. |If it were my kid,
probably a fine would be a useful way to make mevtiat you want me to do, but | do not think
that most of these cases are in that category.

CHAIR: You have addressed the other questions | hagbior

Hon SALLY TALBOT: You have already made the point that you havespecifically addressed
a possible overlap between this bill that we awkilog at today - | take it that the bill you are
referring to as having started on 1 March is thédgdn and Community Services Act.

Judge Jackson: That is right. The bill that you have, unlesbas been changed, | think refers to
the Child Welfare Act; | think it was section 3Qtlmow it has been replaced.

Hon SALLY TALBOT: Yes. You are right that Judge Reynolds hassdasome significant
points with us, as have others, and it has beegestigd to us that some of these issues addressed
by the bill under consideration today would be lksdlt with by being incorporated within the act
that came into operation the other day. Is thguastion that you would be prepared to take on
notice from us?

[10.30 am]
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Judge Jackson: It is certainly not a question | would like te bogmatic about this morning. The
only thing | would say is that the care and protecjurisdiction tends to be one that often extends
over a period. It can include a whole raft of plolgs situations, sometimes, but not always,
involving the moving of the child out of the honteat they have been in to another one - that is,
often kin care or relative care, or occasionallgsthdays still departmental or non-government care.
There is a whole raft of issues that those ordstmlly have to deal with. One of the differences
between the new act and the old one is that itushhmore flexible. The old act was very old and
out of date. | do not know what DCD would thinkoabthis, but, for instance, if the only issue in
the child’'s life is refusal to go to school, | wdutather doubt that DCD would think that is
appropriately placed in the care and protectioisgliction. 1 do not know whether you have heard
from DCD, but if you are going to follow up thatrsof possibility, it is really an issue that DCD
should be asked to think about because it invobasequences for it. | guess there will be a
number of cases that will come under the Parentpp&t and Responsibility Bill and which could
fall into that area. Whether they all would, | iot know.

Hon GIZ WATSON: | noticed that you said earlier in your commethigt the principles are the
problem or the issue. That would be the first pomwhich you take exception to this bill. Could
you perhaps expand on what principles you thinkbaieg transgressed or challenged?

Judge Jackson: | think it is just the concept, which seems @wdndemic in a lot of the way we
think in Anglo-Saxon communities, that if you hav@roblem, you either ban something or make it
compulsory, and you punish people who do not doTihat is not true. There is a whole raft of
other ways to deal with it, and often these ar¢ebetays. That is really, | suppose, why | have
been focusing on this question of making an ordmirst a person called a parent. | have not
delved into the question of some of the probleras mhight arise about who the parent is with some
of these kids. One of the reasons that the Depattfior Community Development might be a bit
reluctant to get involved in this is that if chiéslr are under a protection order, the children are
made, in effect, the legal children of the direaeneral of the department. He may or may not
appreciate that - | do not know. In this cases ih she, so she may not. There might be a bit of
reluctance for the Children’s Court to fine Ms Beaz However, it is the concept of how best to
engage what is going to be, usually, a very disatdgged part of the community by getting them to
court, convicting them, fining them and going thgbuall that stuff. They are very often already
alienated. They already hate authorities.

Hon GIZ WATSON: Perhaps your experience in the court systerhasgossibly it is likely to
have the reverse effect.

Judge Jackson: It may well do.

Hon GIZ WATSON: It would actually make them less likely to cocgte and more likely to feel
punished.

Judge Jackson: That is certainly very much on the agenda, | dwave thought. One of the other
issues is the extent to which retribution wouldwreaked on the children for a fine imposed on the
parent. In a lot of these families, you are realby fining the parent at all. If it is a fathehavis
drinking his income at the pub, he will probably e fine by reducing the housekeeping.

Hon GI1Z WATSON: Finally, you mentioned the experience in New t8dales. Even though
this might be there as an option, the courts mighteluctant to actually use it, given their own
experience of what works and what does not.

Judge Jackson: It is not for me to speak. The good news is$ Lian retiring in August, so it is not
going to affect me. However, that would be a fegliwould have. This is provided for in the bill.
To be fair, if you look at the bill - I have forgeh the clause numbers - there is provision that th
court should not make the orders if it thinks thgly be not be of use, and it is spelt out in adfit
detail there. However, | think that is somethihgttthe court would be concerned about.
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CHAIR: I think that concludes the questions we havastoyou. Thank you very much, judge, for
appearing before the committee today.

Judge Jackson: It was a pleasure.

CHAIR: You will receive the draft copy of the Hansarahiscript in a short time. Thank you very
much.

Hearing concluded at 10.36 am




