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The CHAIRMAN: Welcome to today's meeting. | apologise fordie&y. You will have
signed a document entitled "Information for Witrees's Have you read and understood the
document?

TheWitnesses: Yes.

The CHAIRMAN: These proceedings are being recorded by Hansdrd. assist the
committee and Hansard please quote for the reberéutl title of any document to which you
refer during this hearing. A transcript of yourdance will be provided to you. | remind you
that your transcript will become a matter for thublic record. If for some reason you wish to
make a confidential statement during today's prdiogs you should request that the evidence
be taken in closed session before speaking abeumttter. Further, the committee of its
own motion may resolve to take evidence in clog=ssien. The taking of evidence in closed
session may be appropriate if, for example, theroittee believes that the evidence may
breach term of reference (3) of its inquiry. | aore you are all aware of that. However, if
evidence is given to the committee in closed sassi@mt evidence will become public when
the committee reports on the item of business ® ltlegislative Council, unless the
Legislative Council grants an ongoing suppressiaeoat the time the committee tables its
report.

Mr Walker: At some stage during today's proceedings | wowtdmind the opportunity to
respond to a submission made by Mr Solomon.

| am happy to table that submission, but | have onle copy. Last evening we had access to
the submission made by Mr Solomon. | am keen t&ema number of comments on his
remarks under grouped headings. | have not hagppartunity to comment on a submission
from Ms Brailey. We think her submission is dediti in a number of respects. We would
therefore like an opportunity in the next day oot respond either in writing or in person to
her submission.

The CHAIRMAN: If you feel you can comfortably reply to it inriing, that would be the
best way in the light of our reporting time line®bviously if committee members feel they
need to test any points, we can invite you back.

Hon RAY HALLIGAN: | have a number of questions | want to ask Miké&ta
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The CHAIRMAN: We will consider towards the end of the hearimgether you are
available on Monday afternoon.

We have been advised that some interviews were uobed by investigators from the
Ministry of Fair Trading with Kay Blackburne, Ken'®dien, Domenic Casella and possibly
Julie Jones. Can anyone confirm that was the aadewhether the tapes or transcripts of
those interviews are still in existence?

Mr Walker: None of us appears to be aware of those pracgedi Are you referring to
recent times?

The CHAIRMAN: | think we are referring to late 1996-early 1997

Mr Walker: Mr Milford has been Registrar of the Finance lgns Supervisory Board since
July 1999. Mr Harvey was deputy registrar for aique before that. | commenced
employment with the Ministry of Fair Trading in 129

The CHAIRMAN: | am aware of that, but in the light of recemets, have you had a fairly
detailed look at events of the past?

Mr Walker: No. It is not my role to become directly invetyin finance broking related
issues. Officers of the board undertake inquiaied there are confidentiality provisions. |
have very little day-to-day activity in relation loose issues. Mr Harvey and Mr Milford can
comment for themselves, but | am sure we would d@ph to make inquiries in relation to
those named parties to see whether investigatioms$ iaterviews were conducted.
Presumably statements would be available if ineavgiwere carried out.

Mr Milford: Earlier this week, Ray Weir sent me as regisregquest for advice of whether

any complaint was made by Julie Jones. | thinkach was done of any complaint lodged
by Julie Jones over 1996-97-98. We have no reabasy complaint being lodged. A search
was also conducted of all complaints relating tadRburne and Dixon over 1997-98 to see
whether any reference was made to Julie Jones. cOm@laint contained an anonymous,
unsigned note referring to Julie Jones as a pewbonmight be a good source of information,
or something like that. However, there was notliurther. It was the only reference to Julie
Jones in any file that we could locate.

The CHAIRMAN: To the best of your knowledge was there no campffile at all in the
name of Julie Jones?

Mr Milford: That is right.

The CHAIRMAN: Are you aware of her married name? She now goeésr the married
name of Nyatsambo; although certainly in the titme siade the complaint it was Julie Jones.

Hon G.T. GIFFARD: Are you saying there is only a short note oail

Mr Milford: The search of the files on Blackburne and Diw@s done last week together
with a search of Blackburne and Dixon complaintsral997-98, because there was no record
of a complaint lodged by Julie Jones. Among all fites that were searched, the name Julie
Jones appeared on only an anonymous, unsignedatitatdied to one file, of which | do not
know the name. It referred to Miss Julie Jonea psrson who might have information.

The CHAIRMAN: Do individual investigators have their own wargifiles on which they
record initial discussions with someone before ttr@ate a formal complaint file?

Mr Milford: Ordinarily, a complaint is made in writing, whigenerates a complaint file as
the working file throughout dealings on the matt8eparate notes are not usually made.

The CHAIRMAN: If someone were to phone an investigator whok tootes of a
conversation he had with that person, would theestigator then automatically create a
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complaint file or would it be kept on another filatil a formal statement was made by that
person?

Mr Milford: Ordinarily a file would be created immediately.
The CHAIRMAN: Would that be the case to the best of your kedg in -
Mr Milford: To the best of my knowledge that has happendgeipast 20 years.

Mr Walker: There were issues in relation to one ministmestigator, particularly when he
was absent from the ministry. | am aware that dodecuments were discovered in and
around his desk and office; nonetheless, to the ddfesly knowledge the general practice is
that if a complaint is made a complaint file isatesl. If someone needs to follow-up he can
therefore do so.

The CHAIRMAN: What happened to the loose documents?

Mr Walker: | understand they were boxed and retained aviihestry of Fair Trading.
The CHAIRMAN: Were they part of the documents searched laskWwe

Mr Milford: I am not sure; it was done in my absence.

Mr Walker: | understand it includes things such as persiteals, a T-shirt and cap - the
usual items one finds around a work station.

The CHAIRMAN: Does the box contain documents relating to ines(?

Mr Walker: | referred to this individual because his wotkstyle does not preclude us from
thinking that perhaps there may be something releoa a piece of paper among his things.
Probably only the author of any documents couldtifie them or would be aware of the
circumstances in which they arose. | understardattiing director at the time, Mr Hillyard,
went through the documents to identify those thiwhsch should be on appropriate files so
that due process was followed. | am suggestirayldcnot rule out comprehensively whether
a shorthand note or observation may be among #rabp’s things, from which the individual
concerned may gain some recollection.

The CHAIRMAN: What happens to the tapes of interviews betwaaresses and ministry
investigators? Are they stored in a central lacei | understand three copies are made of the
tapes.

Mr Milford: This is not in a finance broking context, buhink three tapes are made. One
tape is given to the person being interviewed amelis retained on file. | am not sure what
happens to the third tape.

Mr Walker: We will check on that.

The CHAIRMAN: As registrars, are you responsible for oversgéie investigators in the
respective areas?

Mr Milford: No; it is not the function of the registrar teessee the complaints. | have been
filling a dual role of manager of the branch andedistrar. However, to avoid that, earlier
this year the ministry created a finance and lamatuation industry task force. The

investigation function is now separate from thathaf registrar.

Hon NORM KELLY: Is that the case, even though you still haveptheer to investigate?

Mr Milford: | have the power to initiate investigations @anghass them on to the task force
and say, “Please investigate and report back.”

Hon NORM KELLY: You do have the powers to carry out the invesim.
Mr Milford: Are you suggesting | have the powers to carmytlo investigation itself?
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Hon NORM KELLY: Yes.

Mr Milford: | am not sure that | do; | would have to refethie appropriate section of the
Act to find out.

Hon NORM KELLY: Section 15 of the Act provides that "The registor an inspector
may" and it lists the powers of investigation.

Mr Milford: The registrar does not ordinarily perform thatdtion.
The CHAIRMAN: What is your dual role in the ministry?

Mr Milford: Right now | am Registrar of the Finance Brok&ugpervisory Board and
manager of the finance industry branch, which dagshave investigative responsibility for
finance brokers.

The CHAIRMAN: Are the investigators appointed as officershef hoard?
Mr Milford: Yes.

The CHAIRMAN: Has that always been the case?

Mr Milford: Yes.

The CHAIRMAN: Surely as the registrar, you are the person iwhiesponsible under the
Act for directing those investigations.

Mr Milford: 1 do not think it is necessarily correct to dagm responsible for directing
investigations. That falls within the capacitynag previous role of manager.

Hon G.T. GIFFARD: Manager of what?

Mr Milford: Manager of the finance industry branch, whichd hander its umbrella
responsibility for the finance broking area.

Hon G.T. GIFFARD: Hon Norm Kelly referred you to section 15 of thmance Brokers
Control Act, which provides the powers for you asegistrar to inspect. Would you be
exercising those powers as registrar or inspedttireoFinance Brokers Supervisory Board?

Mr Milford: | would be initiating them or issuing a directito investigate them.
Hon G.T. GIFFARD: You are not a lawyer are you?
Mr Milford: No.

Hon G.T. GIFFARD: Can you give us the legal basis on which yotiata investigations
and give them to someone in the ministry? | doummterstand how you can use the powers
under this Act as a registrar or inspector and tjieen to someone else.

Mr Milford: | can issue a direction as registrar to anotffezer who is an authorised officer
of the board.

Hon G.T. GIFFARD: Would that person be an inspector?

Mr Milford: Yes.

Hon G.T. GIFFARD: Would the task be kept within the board?
Mr Milford: Yes.

Hon G.T. GIFFARD: Would you not be sending the task to the mipigirbe dealt with by
ministry employees? | thought your evidence a merago was, "I'll get someone from the
ministry to do that." Does the task stay withia tioard?

Mr Milford: Yes.
The CHAIRMAN: Who oversees the investigations in the ministry?
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Mr Walker: 1 will do my best to clarify the matter. Due tbe increased number of
complaints, a finance and evaluations industry faste was established. The staff numbers
were beefed up. At the moment we have an actingager, Susan Nulsen; three
investigators; including a senior investigator, YsRrior. They are working with a lawyer. |
am not certain what happens when the mail arrivesessentially complaints are referred to
those investigators, whose work is overseen bystmor investigator under the general
supervision of Mrs Nulsen.

Hon NORM KELLY: Has the board appointed those investigators?
Mr Milford: Yes it has.

The CHAIRMAN: Has Mrs Nulsen?

Mr Milford: Yes. She is also the registrar.

Hon G.T. GIFFARD: When was that set up?

Mr Walker: | would have to check. It was earlier this year

The CHAIRMAN: She is an assistant registrar. Mr Walker, qustof interest, have you
been appointed an officer of the board?

Mr Walker: No.

Hon G.T. GIFFARD: Is the task force only dealing with finance bngk matters or is it
dealing with other matters as well. What did yay & was dealing with?

Mr Walker: The valuations industry because there is sudose link between valuers and
finance. Essentially, its work is finance brokewgmplaints and industry-related matters.

Hon G.T. GIFFARD: Is the main volume of its work finance brokingtters?
Mr Walker: That is correct.
Hon NORM KELLY: Who is in charge of that task force?

Mr Walker: Susan Nulsen heads that unit. We identifiedestime ago the desirability of
having a full-time registrar to the Finance Brok8igoervisory Board and she was identified
as someone who would be available and suitabléh&drrole.

Hon NORM KELLY: Who does she report to?
Mr Walker: She reports to the board at the moment, throogihe director.
Mr Milford: | am sorry, your question was who does she teap@r

Hon NORM KELLY: Who does she report the results of the invetstigdhat the task force
undertakes to and who does she take instructiam, fabout what the task force will be
doing?

Mr Walker: The work of the investigations is listed for umy. That work will flow
through to the board. Does that answer that?

Hon NORM KELLY: |think so. Does that mean that the board &lgb instruct Ms Nulsen
about what further work to do? Does she receiveoters, if you like, from the board?

Mr Milford: She can receive instructions from the board.e 8fight attend the board
meetings or the head of the investigations parthef task force would appear at board
meetings in her absence, and instructions would flat way.

Hon G.T. GIFFARD: Does she take instructions from anyone else?

Mr Walker: Not about the investigation process but witmgsi like administration she
would report to the director of the particular diarate.
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Hon G.T. GIFFARD: Ultimately to yourself?

Mr Walker: Yes. In terms of administrative matters, leaaed corporate services-type
matters.

Hon NORM KELLY: Does she have similar lines of authority coneécto the Land
Valuers Board as well?

Mr Walker: No. There is a separate registrar of the Laatu&s Board - Mr Michael
Johnson - but there is cooperation in terms ofrmédion sharing and referrals.

The CHAIRMAN: That branch has three investigators?
Mr Walker: Yes, three investigators.

The CHAIRMAN: And a lawyer?

Mr Walker: Correct.

The CHAIRMAN: How many conciliation officers?

Mr Walker: My understanding is that there is none. Theeerasearch people. | do not
know whether any conciliation officers are in th@yp. Changes have been made to the
group and we will bring it back into the mainstrearmhe task force has support people to
respond to correspondence and ministerials etc.

The CHAIRMAN: If someone lodges a complaint and you would elattonciliate than
investigate, who would do it?

Mr Walker: My understanding is that the investigators wodédthat as well. They are

called compliance officers and, subject to the matf the complaint and the inquiry, they
would - Mr Milford or Mr Harvey can correct me ifdm wrong - carry out their role based on
the facts of a case, such as whether it is a daticih matter or whether it needed to go to
inquiry.

The CHAIRMAN: They wear the hat that they think is appropfate

Mr Milford: | do not think the Act actually differentiatesetiveen compliance and
conciliation officers. They can act as a condiiatofficer in their capacity as an inspector.

The CHAIRMAN: They would be an investigator or an inspectogneyf conciliating a
matter?

Mr Milford: Yes, they are still inspectors.

Hon NORM KELLY: While we are still on powers, can Mr Milford eapt his powers in
relation to the commissioner of police.

Mr Milford: My understanding is that | can ask the policedaduct an investigation into
any suspected breach of the Finance Brokers Cofttolnd | have done that in the past.

Hon NORM KELLY: How often?
Mr Milford: Once or twice in my time as registrar.

Hon NORM KELLY: Have there been any problems when you have askdutected the
commissioner?

Mr Milford: No problems at all.

The CHAIRMAN: Going back to the matter about Ms Jones, | alda@d about interviews
with Kaye Blackburne, Ken O’Brien, or Dominic Cdsel Are you able to answer any of
those issues at this stage? With your scan dBllekburne and Dixon files, did you identify
anything along those lines that you are aware of?



Select Committee into Finance Broking Industry diyi, 6 October 2000 Page 8

Mr Milford: Those files were examined in my absence andag fer a purpose - to see
whether Julie Jones’ name had come up.

Mr Harvey: Are you talking about tape recordings or juséimiews?

The CHAIRMAN: Either tape recordings or records of interviewdranscripts from the
tape recordings of interviews with those people.

Mr Harvey: | am aware that there have been complaints aggBiackburne and Dixon that
have been investigated. | am not sure whetheetbomplaint files contain transcripts.

The CHAIRMAN: Can | ask you to go back to your office and lgmagh and see whether

you can identify any complaints that were madehink the time line is either late 1996 or

early 1997 - from Mr Casella against Blackburne &idon and any interviews that were

conducted with Ms Blackburne or Mr O’Brien that weaaped at that time. Could you also
have another look for any tapes from Ms Julie Joné&uld you advise the committee of

whether anything along those lines exists. Unpessple have anything else on that line, we
might throw it back to Mr Walker. Do you want t@ ghrough the document you have
provided?

Mr Walker: This is an initial response to some issues #pygeared in Mr Solomon’s

submission to the select committee yesterday. dited issues about liability, duty of care
etc. What we would say is that much of Mr Solonsoavidence to the select committee
concerned legal issues relating to legal liabildyty of care and immunity. Neither the
ministry nor the Finance Brokers Supervisory Boadinit liability but these are complex
legal issues on which neither the ministry norlibard are in a position to comment.

In relation to Mr Solomon’s comments about the RowBrokers Supervisory Board acting

as an “employing authority”, my understanding iattMr Solomon said that it is clear that, in

accordance with the Public Sector Management Aetbbard is the employing authority of

its officers and is empowered under section 1hefRinance Brokers Control Act and section
64 of the Public Sector Management Act to engagewn staff. This is incorrect. Section

12(2) of the Finance Brokers Control Act providésittofficers of the Board are to be

appointed as public servants under part 3 of th@i®8ector Management Act. The ministry

has had advice from the Crown Solicitor’'s Officattthe board is not part of the Public

Service and is not covered by part 3 of the Pubdictor Management Act. Any staff engaged
for the board must be engaged by a public senegaidment and that, historically, has been
the Ministry of Fair Trading. The employing autiiprof these staff is the chief executive of

the ministry. In practice, the board appointsoffiicers of the board, but the Ministry of Fair

Trading employs them. The suggestion is thatdfabmmittee wishes to clarify this matter, it

may be useful for the committee to obtain its owdviee. The other comment that is

important to make is that, contrary to Mr Solomocemments, the board receives no
separate appropriation from the consolidated fumtifaas no separate source of income. All
its operations are funded by the Ministry of Faiading.

The CHAIRMAN: Just on that point, if the board felt that iteded greater resources or
assistance, how would it go about doing that?

Mr Walker: In a practical sense it would request that efrttinister or perhaps, through its
officers, to the ministry through the registrarrefumably the registrar would communicate
with either the minister’s office or with me, thieief executive. That happened in November
last year, although it was not at the instigatidnttee board. Following Mr Milford’s
appointment as registrar, he made a decision, dnc@pacity as manager of the area, that
additional resources were required. Additionalding - an amount of about $356 000 for
four additional staff -was obtained from the Tragswith the minister’s support.
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Hon NORM KELLY: Did that go through you for approval on the iayhe minister?

Mr Walker: Yes. That was requested from Mr Milford in begpacity as the manager and |
referred that to the minister’s office, seeking bigpport for an approach to the Treasury,
which was successful.

Hon NORM KELLY: Is that the only occasion since you have bec@QB® in which a
request has come through for additional funds?

Mr Walker: Yes.

Hon NORM KELLY: Are you aware of any requests from the board ddditional
resources?

Mr Walker: No, | am not aware of that, although | did invgaste that matter prior to my
appearance at the Gunning inquiry and | could fincevidence of any request from the board
for additional resources.

The CHAIRMAN: Going back how far?
Mr Walker: From memory, to the early 1990s.

Hon G.T. GIFFARD: Was that extra $400 000 at your instigation?atTlas not a re-
allocation of Ministry of Fair Trading money butditional money from Treasury for the
finance broking area?

Mr Milford: That is correct.

Hon G.T. GIFFARD: That brought on four extra staff?

Mr Milford: That is right.

Hon G.T. GIFFARD: What were they? Were they four inspectors ong@nce officers?

Mr Milford: | suggested that there was a need for two aaditiinspectors, another legal
officer and a research officer.

Hon G.T. GIFFARD: Is that what you got?
Mr Milford: That is the position of the task force.

Hon G.T. GIFFARD: Did you do that in November 1999 or did it happe November
19997

Mr Milford: It happened very quickly. It was about Novemb@®9.
The CHAIRMAN: You were doing that as the registrar. The bakdcdot direct you?

Mr Milford: | was not directed by the board. | am not subeether | did that in my
capacity as manager or as registrar or both. hainsure what | signed off as.

Hon G.T. GIFFARD: Would it be fair to say that, as registrar, yooauld be privy to the fact
that these complaints were not getting dealt wiith you needed help?

Mr Milford: That is correct.

Hon G.T. GIFFARD: You started with the board in July. Within foomonths you had
brought on $400 000 worth of staff because it waarcto you, from three or four meetings,
that you needed more staff and needed them staavgiyt

Mr Milford: That is correct.

Mr Walker: That followed the liquidation of Global and Ghukand there were an
accelerated number of complaints from that perittdmight also be useful to mention that
additional staff, over and above those four, welecated to the task as well, but they were
relocated from within the ministry’s own resources.
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Hon G.T. GIFFARD: How many ministry staff do you have?
Mr Walker: The state public sector jargon is 226 full tiegpiivalents.
Hon G.T. GIFFARD: Two hundred and twenty six FTEs.

The CHAIRMAN: You said you researched that there had never heequest from the
board for additional staff. As part of your resgmrdid you identify whether there had been
requests for additional staff from managers withi@ various sections that provided support
to the board?

Mr Walker: 1 did not identify that, and perhaps | shouldkeat clear, because, as you
would appreciate, people did some research for h@bviously did not do it all myself but
asked that it be done. Nothing of that nature imasight to my attention. There was a
general view that the workloads were heavy, butrdadity of life was that resources were
limited. Any organisation would always appreciatere resources. It seemed to me there
was a view that people did their best to work witiwhat was a fairly tight budget.

The CHAIRMAN: With regard to researching the request for amithd resources, were all
those documents contained on one file, or wasnater of searching a range of files to try to
find that request? Was there a certain sectiogour filing system where that could be
found?

Mr Walker: It would have been done by a search of filesl iana practical sense also by
contact with various officers who have been in thi@istry for some time. One practical
example of the difficulty is that in the eight-ygaeriod from 1990 to 1998, there were seven
CEOs at the Ministry of Fair Trading. It was ddmnesearching the records and talking with
officers who had been at the ministry for some teme had held various positions - former
registrars of the board, etc - to see whether tta/ any consciousness or understanding of
those issues.

The CHAIRMAN: This committee has heard evidence from peopét suggests that
different managers and officers within the departtmeade requests for additional resources
for the investigation area. | would like you toeck your records to see whether you can
identify whether those requests were made, and hdggiened to those requests.

Mr Walker: | will certainly do that. | might have mislede committee. | do not think my
research went back to the early 1990s. | thinketheas a request from the minister's office,
so there is a chance that my research went bakt®Xé, or thereabouts.

The CHAIRMAN: It was a request from the minister's office? uXsaid earlier that it was
before you gave evidence at the Gunning inquiry.

Mr Walker: Yes.

The CHAIRMAN: It was not to prepare you for the Gunning inguit was a request from
the minister's office?

Mr Walker: It was both. It was to prepare me for the Gogninquiry, but also the
minister's office was naturally interested in tewhis position.

Hon NORM KELLY: That request was only back to about 19977

Mr Walker: | cannot recall specifically.

Hon NORM KELLY: Was that request for that research to be domeétin request?
Mr Walker: Certainly there would be written information ggifrom our office.

Hon NORM KELLY: Can you provide information about how far babk tesearch has
been done to ascertain whether there has beemastedqr additional funding or resources?



Select Committee into Finance Broking Industry dhyi, 6 October 2000 Page 11

Mr Walker: Certainly.

The CHAIRMAN: Can you provide us with a copy of the ministegguest; or, if it was a
phone request, the file note, or whatever?

Mr Walker: Yes. It might have been a verbal request, butl lprovide -

The CHAIRMAN: | assume you would then have actioned it wittbaument to so and so
saying, “Can you do this for the minister.”

Mr Walker: | might not have done that, but there wouldaiety be a document that gives
the information.

Hon G.T. GIFFARD: Mr Harvey, when did you become a deputy regiStra
Mr Harvey: In about January 1999.
The CHAIRMAN: You had previously been a registrar?

Mr Harvey: No. | joined the branch in about December 198Ba three-month relieving
period as registrar. | was appointed registraf@iewing month, and the three-month period
ended up being about six months, until Mr Milfevels appointed in the restructure.

Hon G.T. GIFFARD: So you have attended Finance Brokers SuperviBoard meetings
since late 1998?

Mr Harvey: Yes, 1998 or early 1999.

Hon G.T. GIFFARD: Did you form the view that the board needed ¢édiven more
investigative support?

Mr Harvey: It is probably reasonable to say that the staife overworked.
Hon G.T. GIFFARD: Was that apparent to you fairly early on?

Mr Harvey: It depends on what you call early on.

Hon G.T. GIFFARD: Within a couple of months of your arrival.

Mr Harvey: Itis probably fair to say we had a difficulti& in that period, because about six
weeks after my appointment Global Finance went watlointary administration, and we also

received a lot of complaints about Grubb FinancekBr, which eventually went down the

same path. At that time, we were very busy.

Hon G.T. GIFFARD: Was it raised by members of the board that yerded more help and
resources?

Mr Harvey: | do not know whether it was raised by membédrthe board, but members of
the board recognised that there was a high workload

Hon G.T. GIFFARD: Perhaps the right word is “expressed” rathen thaised”.
Mr Harvey: Yes.

Hon G.T. GIFFARD: At any time since late 1988 or early 1989, dny doard members
express any concerns about how long an investigatas taking?

Mr Harvey: Yes.

Hon G.T. GIFFARD: How did they express it? Did they say, “Thigastigation is taking a
long time”, or did they suggest to you that themsva history of investigations taking a long
time and they had always had this problem?

Mr Harvey: | cannot remember exactly how it was put to imd, in general comments a
concern was expressed about the amount of timehimags would take.



Select Committee into Finance Broking Industry dByi, 6 October 2000 Page 12

Hon G.T. GIFFARD: The amount of time that things would take, @ #&mount of time that
things are taking? Was there a sense of histoit® to

Mr Harvey: | could not comment about the sense of histbegause not having had that
previous history it would not have made a lot afsseto me at that time.

Hon NORM KELLY: Who among the board officers would have had historical
information about complaints? Mr Walker was appsihin June 1998, Mr Milford was
appointed in July 1999, and Mr Harvey was appointe®ecember 1998. It seems to be
exquisite timing that you all turned up just whée proverbial had hit the fan! Who among
the board officers would have had historical knalgke about what was normal and what was
abnormal when it came to complaints and the likR&Ren you came into your positions, to
whom would you refer with regard to what normalbeg on?

Mr Harvey: We had access to information on the ministrgadase, which gave us a sense
of what was the norm just by looking at previousngeand the number of finance broker
complaints. That would give us some idea of tistony.

Hon NORM KELLY: What about hearsay knowledge, or the sort ofwkedge that is
passed by word of mouth?

Mr Harvey: There is an investigator, and | am not sure wiestarted, but it was at least 18
months before my time, so | would have referreg¢hsorts of inquiries to him. That was Mr
Willers.

The CHAIRMAN: With regard to your submission, other than pgigkup what you believe
are factual errors in the submission of Mr Solomehat is the point that you are making that
would rebut the general thrust of his arguments?

Mr Walker: We received Mr Solomon’s submission yesterdagneyg, and since that time
we have been able to identify what we believe aneiraber of factual errors or things with
which we take issue; and we believe it is importardraw that to your attention today, given
that today is our opportunity to come before you.

Hon G.T. GIFFARD: Would it be fair to say there is no contradintizetween what you are
saying and the point that has been made by Mr Swiatimat the board appoints the officers
and the board may direct those officers with regaritheir responsibilities under the Act?

Mr Walker: 1 do not think we have challenged that evidence.

Hon G.T. GIFFARD: No. You do not challenge the proposition ttegt board controls the
activities of those officers while they are opergtunder the auspices of the Act?

Mr Walker: That is my understanding.

Hon G.T. GIFFARD: You are their employing authority and you pagrh and in terms of
any other matters they are ultimately subject torymntrol?

Mr Walker: That is correct. We also have the situationr&hin the past, many of them,
particularly the registrar, wore two hats. Mr Mill and Mr Harvey will be able to give a
more accurate assessment, but | imagine that atfyohtheir working week was devoted to
finance broking activities. Obviously as the egenit 1999 unfolded, an increasing amount of
their time would have been devoted to finance mgkssues. However, at other times they
were doing ministry work as well. Essentiallyisitcorrect that they are appointed as officers
of the board and are subject to the direction amgkrvision of the board when they are
working on board-related matters.

Hon G.T. GIFFARD: It is the responsibility of the board - not timnistry - to ensure that
its responsibilities under the Act are met and tnagstigations are carried out, and it needs to
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satisfy itself that the Act is being complied withthink the point that Mr Solomon made is
that it is not for the ministry to say whether theard has the resources. The board must
make up its own mind about whether it has the nessy and it must report that to the
Government or the Parliament and say, “We cannifit dur obligations under the Act.” You
would not dissent from that explanation that Mrdsebn gave us yesterday?

Mr Walker: | do not have an argument with the general psitjom that you have put.

Hon G.T. GIFFARD: The board may take the view that it does noehae resources for a
particular inquiry - | am not sure whether that esnunder the secrecy provisions of the Act;
it probably does not - and you also have a registteo is answerable to you as a ministry
employee on all other matters, in particular mattérat are not covered by the secrecy
provisions of the Act. That dual role creates aplication, because arguably while that
person has his ministry hat on, he is answerabj@tioand has an obligation to tell you if he
becomes aware that the board is not adequatelynash |s that a bit too convoluted?

Mr Walker: | think we all agree there is a lack of clawmtfythe roles.
Hon G.T. GIFFARD: ltis a bit of a mess.

The CHAIRMAN: Is it that the legislation is causing the ladkclarity, or is it that people
are not interpreting and reading the legislatiothvai sense of clarity, because | believe it is
clear from the legislation that the officers whe appointed to the board can be officers from
the public sector and can also be officers who dfite in conjunction with other public
sector offices. The Ministry of Fair Trading mag the agency that pays their salary, but it is
still incumbent upon the board to ensure it hasnasy staff as it believes is necessary to
enable it to carry out its functions.

Mr Walker: Yes.

The CHAIRMAN: 1 think that was the point of Mr Solomon's subsion. We can get into
a legal-technical discussion, and | note your contntigat we can get our own advice on it,
but I am trying to work out what is the thrust @iy submission.

Mr Walker: | think that is correct, but Mr Solomon went tonsay further, for example, that

| was unable to direct a ministry employee who nsofficer of the board. If there was a
finance broking complaint, it may in fact relate dobreach of fair trading legislation. |

understand Mr Solomon suggested that there is awegdbr the ministry, regarding what you
said earlier. But | think he went on to say sormgthwhich was wrong, as | understand it.
That was, that if someone lodges a complaint, ifirarestigator who is also a ministry

employee discovers that it is a breach of legshatther than the Finance Brokers Control
Act, then it is an issue for the ministry staffwduld dispute that.

The CHAIRMAN: | do not disagree with that. | have often waedewhether, when an
item was knocked out under the client ruling, itswever investigated by the ministry as an
area that could be picked up under the fair tradingonsumer affairs legislation. Do you
know whether that was ever looked at?

Mr Walker: |imagine it was. | would hope it was.
The CHAIRMAN: Was legal opinion sought on that?
Mr Milford: Yes, and some are being pursued under the Faalirig Act.

The CHAIRMAN: In relation to the Gamel Ward issue? They wheefirst ones to have the
definition of client used.

Mr Milford: That is not one that | am aware of as far asgushe Fair Trading Act is
concerned.
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The CHAIRMAN: Were they looked at to see whether they coulgirsued under fair
trading legislation as opposed to finance brokegsslation?

Mr Milford: That one was before my time, and | cannot controerit.

Mr Walker: There was a suggestion in relation to the Bammission provisions, and it is

important that we should outline the informatiorréhe | understand that Mr Solomon has
claimed that there is no reason that the so-céBedt commission provisions”, examples of
which are found in the Real Estate and Businessisgict, are included in that Act and the
Settlement Agents Act 1981, but not included inFivence Brokers Control Act 1975.

This matter was the subject of evidence given éoGlunning inquiry by Mr Newcombe on 6

July 2000. During that evidence he indicated thatso-called Burt commission provisions
were included in the Real Estate and SettlemennisgActs because the Burt commission
recommended that agencies that had the authoritywest funds should be subject to
appropriate ministerial power to direct. Both tReal Estate and Business Agents
Supervisory Board and the Settlement Agents SupenyiBoard were identified in the Burt

commission report as agencies that could invedt fidelity funds, and should be the subject
of a ministerial power of direction.

The Finance Brokers Supervisory Board does not hia@egpower to invest funds and that
board was not mentioned in the Burt commission niepdherefore, the Government’s action
in amending the Real Estate and Business Agentsl@&8 and the Settlement Agents Act
1981, but not the Finance Brokers Control Act 19#b,include the Burt commission
provisions was totally consistent with the recomdaions of the Burt commission.

Mr Solomon’s submission made some reference tartiméster’s entitlement to information
from the Board. As | understand it, he has saat th the absence of the so-called Burt
commission provisions, the only information the isier is entitled to about the Finance
Brokers Supervisory Board is the annual report oy under section 86 of the Finance
Brokers Control Act 1975. This is incorrect. T@eown Solicitor's Office has advised that
the minister is entitled to a range of informatibom the board necessary for him to
discharge ministerial duties and his obligationB#mliament.

The CHAIRMAN: When was that advice provided by the Crown Solis Office?
Mr Walker: | cannot recall. | could check on it for you.

The CHAIRMAN: If you could. Could you also check whether, whiey refer to
discharging ministerial duties, they give a defantof what those duties are, and what they
mean by ministerial duties?

Mr Walker: | think it is a general reference to the Wessten system. But | will check it.

The CHAIRMAN: 1 just want to know if the legal advice you meéal to gives any
explanation of ministerial duties. | am certaialyare of the obligations to Parliament, and it
may just be a common law view of what ministeriafiels are.

Hon G.T. GIFFARD: Was that Crown Solicitor's Office advice to youse you able to
provide us with that?

Mr Walker: | have already advised the committee in relatmlegal opinions.
Hon G.T. GIFFARD: | don't recall covering that one.

Mr Walker: Any advice | give to the committee will recogmithe direction | have had in
this.

The CHAIRMAN: Was that direction from the minister in respecany legal advice, or the
specific legal advice requested by the last conemitt
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Mr Walker: The minister has formed the view in relatioriegal professional privilege that
would apply across the whole range.

Hon G.T. GIFFARD: That refers to committees mark | and mark 11?

Mr Walker: Perhaps you could check the information. Yaaobpbly have a copy with you.
| do not have it at the moment.

The CHAIRMAN: Members have asked if you can inform the conamiif the minister is
directing you not to provide that advice.

Mr Walker: Yes. One would imagine, however, in terms & tate of the advice, that it
might be possible.

The CHAIRMAN: There is the issue of the date and also whethsntained a broader
definition of ministerial duties.

Hon NORM KELLY: While we are on the point of ministerial directs, has the minister
given you any directions on the investigation afafice brokers or the appointment of
supervisors, or any related matter?

Mr Walker: That is a fairly wide-ranging question.

Hon NORM KELLY: | am just thinking about the powers under whiehcan direct you.
Mr Walker: | report to the minister.

Hon NORM KELLY: | am talking about official, written, ministelidirections.

Mr Walker: | report to the minister, so | need to complyhaaény lawful direction that he
may give me, within the general purview of the RuBlector Management Act.

Hon G.T. GIFFARD: Which the board is not a part of?

Mr Walker: The board is captured in the Public Sector Mansnt Act but not in terms of
the nature of the employing authority, as outlibgdvr Solomon.

Hon G.T. GIFFARD: Your advice from the Crown Solicitor's Office svéhat the board is
not part of the Public Service and is not covenggdrt 3. So it was covered by other parts?

Mr Walker: That is correct. The next heading is about idseie of whether ministry
personnel were usurping the duties of the boaris iE the issue | referred to in relation to
breaches of other legislation. Mr Solomon hasrésgehat personnel of the Ministry of Fair
Trading “usurped, without lawful authority, the fition, powers and duties of the Finance
Brokers Supervisory Board.” This is untrue. Thearddb registrar, deputy registrar and
investigators were properly employed by the migisind appointed by the board. In carrying
out their functions as officers of the board thegrevat all times subject to the control and
direction of the board. Ministry officers are alsdly entitled to deal with any matter that
might constitute a breach of the Fair Trading Acbther related Acts under which they hold
valid appointments. It should be noted that afeny extensive examination of the role of
board and the ministry, the Gunning inquiry madefinding that supports Mr Solomon’s
allegations.

The CHAIRMAN: With respect to the appointment of officers #gers of the board, are
you absolutely sure that they have always beeniaggubby the board?

Mr Walker: No, | am not absolutely sure.
The CHAIRMAN: So on what basis are you making this claim?
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Mr Walker: We are responding to an assertion by Mr Solonmat the board registrar,
deputy registrar and investigators “usurped, withlewful authority, the function, powers
and duties of the Finance Brokers Supervisory Bbard

The CHAIRMAN: Evidence provided to this committee at one stadiated that there had
been a change of procedure for appointing offioéthe board.

Mr Milford: There was some doubt about the validity of auties for the appointments of
inspectors and the registrar. | am not sure ofsthce of the legal advice, but earlier this
year, just to dispel any doubt about the validitawathorities, they were all redone, so that the
board is actually appointing the registrar, theutgpegistrar, and all the inspectors.

The CHAIRMAN: What was happening prior to that?

Mr Milford: | am not sure. The appointments were not mgdééd board, but | am not sure
who they were made by.

Mr Harvey: They may have been made by the minister.
The CHAIRMAN: But the Act requires them to be made by the dho&0 you accept that?
Mr Milford: 1 think the Act was not clear, which was whyvis looked at again.

The CHAIRMAN: But there was concern or questioning with theistiy, as late as early
this year, that the appointment of officers of Hward was not in accordance with the Act,
and as a result of that you took action to enswaeyou changed the procedure by which you
authorised them?

Mr Milford: | am not sure of the rationale, but there wasesaoubt about the validity of
the authority, so it was done to remove any doubt.

The CHAIRMAN: Do you believe that the statement you made is document is still
correct?

Mr Walker: Yes | do, because it is a reference to parag@pb.3 of Mr Solomon’s
submission, which states -

Ministry personnel usurped, without lawful authgyitunctions, powers and duties of
FBSB which, in dereliction of their duty, FBSB amdembers wilfully failed to
perform.

| was not present when he gave his evidence, butmagrstanding is that he believes that
ministry officers could not examine other mattengegs they were members of the board.

The CHAIRMAN: | understand that, but your first line states -

The board registrar, deputy registrar and invegirgawere properly employed by the
ministry and appointed by the board.

Do you still stand by that statement in the lightwhat Mr Milford has just told us?

Mr Walker: | was not aware of that information. | wouldedeto check what the terms of
appointment requirements are and in fact whetherbtiard made appointments which were
endorsed by the minister. | would need to clattifyt.

The CHAIRMAN: Earlier this year there was still confusion abwhether or not that was
being done properly, going by what Mr Milford hasst told us. If you can provide us with
documentation about what led to that situation, #wedadvice on which those decisions were
made, | would very much appreciate it.
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Hon G.T. GIFFARD: According to you evidence the procedure is imatstigating officers
are appointed by the board. There is a distindiietween an investigation and an inquiry,
and inquiry being the more formal one. Is thaht®y

Mr Walker: Yes.

Hon G.T. GIFFARD: Before a matter is referred to the board to @keevhether an inquiry
will take place, do you get your legal people tok@t it?

Mr Walker: In making a recommendation whether to proceed way or the other,
consultation with a legal officer would take plaadgout the merits of the case, the likelihood
of successful prosecution and so on.

Hon G.T. GIFFARD: Have all those legal officers always been apjdiras officers of the
board as well?

Mr Walker: 1 do not know the answer to that question, bubuld doubt it.
Hon G.T. GIFFARD: You would doubt it?

Mr Walker: Yes.

Hon G.T. GIFFARD: That would add some substance to Mr Solomormisn?

Mr Milford: | do not think so. Anyone is entitled to gegaéadvice. As Commissioner for
Fair Trading, for example, if | get legal advicectrry out my function | do not think it could
be said that the lawyer is usurping my function.

Hon G.T. GIFFARD: | am thinking in terms of section 88, the segr@covision, and
whether or not, if they wanted a legal opinionytia®uld need to appoint legal officers to the
board rather than go outside. Do you see whatane

Mr Milford: | do not think that is the case.

Hon G.T. GIFFARD: | thought that was one of the aspects that Moi8on identified
yesterday, that, by giving it to legal people whe aot officers of the board, you are going
outside section 88 of the Act. Could you not syrggbpoint that legal officer as an officer of
the board? Then he would not be outside sectidne88use he would fall within it.

Mr Milford: | do not believe that is the case. Indeed,demstand that at another point Mr
Solomon was critical because the board had notre@dylitional external legal advice. That
does not appear consistent.

Hon G.T. GIFFARD: For particular investigations, or generally?
Mr Milford: 1 think generally.

Hon G.T. GIFFARD: | am speaking about particular investigatioii$te investigator looks
at it and makes a decision about whether it shgaltb an investigation?

Mr Milford: | have not turned my mind to that question, éuén now | would not have
thought it would be necessary; but | am not a lavegel am not sure.

Hon G.T. GIFFARD: As | understand it, the secrecy provision reddteparticular inquiries.
You cannot share with any other person who is noeanber of the board information about
specific information that you have been able tawbby using the powers under this Act.

Mr Milford: Are you extending that argument to say you wdlto Crown Law for advice,
but you need to get Crown Law authorised by the?Act

Hon G.T. GIFFARD: 1 do not know. | am asking the questions; |reatngive you that
answer. | do not know the answer. | am askingwbather Crown Law has give you advice
about whether you can do that. It strikes me mater of logic that you have gone outside.
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Mr Milford: The Crown Solicitor's opinion, which was refairt earlier, did speak about
that information flow. From my recollection, it wanot raised as an issue on that occasion,
and | would be surprised if it was.

Hon G.T. GIFFARD: | can say to you that when Mr Solomon was disitigsthat with us
yesterday, that was in my mind as one of the caressmes of what he was saying without
lawful authority, because he was making referetcegction 88 on a regular basis as well. It
was within that context that | was understandingtWte was saying to us.

Mr Milford: 1 think we disagree with Mr Solomon’s opinion.

Hon G.T. GIFFARD: | am sure. | am trying to work out why.

Mr Milford: | have taken legal advice -

Hon G.T. GIFFARD: | understand one thing: You disagree.

Mr Milford: Yes.

Hon G.T. GIFFARD: | have not got much further, that is all.

Mr Milford: Bear in mind, we received it last evening. |laappy to get advice, if required.
The CHAIRMAN: In the document you have provided you state -

The Board Registrar, Deputy Registrar and invegiigawere properly employed by
the Ministry and appointed by the Board.

Do | take it that it is your view as registrar aasl chief executive officer of the Ministry of
Fair Trading that the board registrar, deputy tegisand investigators do need to be
appointed by the board to hold those positions?

Mr Walker: That is the latest advice | have received, eattiis year.
The CHAIRMAN: That they need to be formally appointed by tbartd?

Mr Walker: To remove any doubt as to the validity of thapointments; they certainly
should be appointed by the board.

The CHAIRMAN: Is that also your understanding, Mr Milford?
Mr Milford: | cannot give a precise answer. | have notivedespecific advice.

The CHAIRMAN: That is what you have said in a written document have provided to
the committee. Am | somehow misreading that doaifhe

Mr Milford: The statement reads -

The Board Registrar, Deputy Registrar and invegiigawere properly employed by
the Ministry and appointed by the Board.

My understanding is that the board registrar, depegistrar and investigators are appointed
by the board.

The CHAIRMAN: Can you provide us with advice as to whethet H@s always been the
case?

Mr Milford: From when?

The CHAIRMAN: Whether they have been appointed by the boarth®opast five years,
would be sufficient.

Mr Milford: Yes.
The CHAIRMAN: Would you please continue.
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Mr Milford: As to the issue about the Government assumisgoresibility for investors’
losses, we made the comment that that is a médtgowernment policy and therefore is not
something about which the ministry or the boardl@czomment. It is important to go
through the terms of appointment of supervisorg. skhtement continues -

* The Select Committee gave Mr Solomon a copy ofinkgument of appointment
of Mr Conlan by the Finance Brokers Supervisory fBoand asked him to
comment.

That is my understanding of what occurred yesterday

He said that in his view many of the powers antiedugiven to the Supervisor
under the instrument of appointment were ultras/tteeFinance Brokers Control
Act 1975.

 This is simply Mr Solomon’s opinion, given withouesearch or detailed
consideration.

Presumably.

* The matter of the appointment, powers and dutigkesupervisors was the subject of
legal advice from: the ministry’s legal officete Crown Solicitor’s office, Dr Jim
O’Donovan (Professor of law at the University of $#n Australia) and Mr Michael
Corboy (Barrister at the Independent Bar).

* In addition, the appointment of the supervisor \waghe result of an application to,
and an order by, the District Court.

« If the Select Committee wishes, it can obtain itenodegal advice on this issue,
however, on the basis of the legal advice obtasadl the fact that the appointment
has been before the District Court, there is neardo prefer Mr Solomon’s view.

The CHAIRMAN: Did the order provided by the District Court lute the terms and
conditions upon which the supervisor was appointedjmply that there was approval for the
board to appoint a supervisor?

Mr Walker: | am not sure. | would have to check that.

The CHAIRMAN: Are you saying you do not need to check it beeatle District Court
has already signed off on that, and | am assumomg the way this is written that the District
Court has signed off on the terms and conditiondeurwhich the supervisor has been
appointed? Is that what you are intending to cgrsethis document?

Mr Walker: My understanding was that the terms of appointréthe supervisor would be
part of the application. | was not involved inttpaocess.

Hon G.T. GIFFARD: That is an important point, as you would apgti If it is not, it is
guite misleading.

Mr Walker: Not wishing to mislead the committee, | would legppy to delete that and
indicate that we have had three independent leg@plp provide advice and contrary advice
has been given by one lawyer.

The CHAIRMAN: That is a valid point.

Mr Walker: Let us do it that way.

Hon G.T. GIFFARD: Were these three legal opinions provided tdotbeerd?
Mr Walker: 1 believe so.
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Hon G.T. GIFFARD: Mr Milford, as registrar of the board, do yowhka direction from the
minister in the same terms as the direction thamimistry has regarding legal opinions?

Mr Milford: Not that | am aware of.
Hon G.T. GIFFARD: Would you be able to provide those legal opisitmthe committee?
Mr Milford: If | have access to them on the board’s filesjdgine | would be able to.

Hon G.T. GIFFARD: There is evidence that they were given to thaerdhoso you would be
able to as a matter of logic, would you not?

Mr Walker: Mr Chairman, can we clarify what Mr Giffard heeid?

Hon G.T. GIFFARD: | asked you whether those three opinions weogiged to the board,
and you said, “I believe so.” 1 then directed myestion to the registrar of the board and
asked whether we could have copies of those tipiggons.

Mr Walker: We need to ascertain whom they were for, but hokt resile from -

The CHAIRMAN: Why would you provide them for anyone else Inat board, in terms of
appointing a supervisor?

Mr Walker: | just need to clarify it, that is all. It isnportant. Mr Milford has received a
direction in relation to his role as manager inrnmaistry.

Hon G.T. GIFFARD: If they were addressed to the board, would yewable to provide
them to the committee?

Mr Milford: Yes,ifl -

Hon G.T. GIFFARD: Can | take it that that is an undertaking tha will, but you will
advise us either way?

Mr Milford: Yes.

The CHAIRMAN: More importantly, could you advise us - if thad@cuments were not
documents for the board - on what legal advicebtherd appointed the supervisor?

Mr Harvey: We will probably take that question on noticevé can, with the legal opinions.

The CHAIRMAN: Unfortunately, one of the committee members thaeave shortly and
we will have to finish for today. Mr Walker, | uatstand you were heavily involved in the
discussions relating to the appointment of the supers and you certainly attended a number
of meetings: Is that correct?

Mr Walker: Not in relation to the appointment of the supsoxs.
The CHAIRMAN: In relation to the terms and conditions of appoient?

Mr Walker: No, not that | am aware of. | have been meetagglarly with the supervisors
following their appointment, but | do not recallifg the subject of a number of meetings in
the lead-up to their appointment.

The CHAIRMAN: Maybe not “a number”, but you were involved il@ast one meeting
prior to the appointment of the supervisors whentérms and conditions were discussed on
16 July. Is that not correct?

Mr Walker: | do not recall a meeting.

The CHAIRMAN: 1 will quote from a letter that we provided tor dolomon yesterday,
which was signed by Mr Harvey as deputy registitais on Finance Brokers Supervisory
Board letterhead; it is dated 21 July and it isradsled to Mr Mark Conlan of Bird Cameron,
chartered accountants; and it states -
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Dear Mr Conlan,

ROWENA NOMINEES PTY LTD (RECEIVER & MANAGER APPOINHED)
(PROVISIONAL LIQUIDATOR APPOINTED) - ACN 008 818 &7("ROWENA”)

Further to your meeting with Pat Walker, Thomagpkets and Diana Newman on 16
July 1999 the following terms and conditions arepmsed:

The letter then proceeds to outline all the ternmt @onditions under which the supervisor is
appointed.

Mr Walker: | do not recall that meeting, but | am not dispg that | was at the meeting. |
could search my records.

The CHAIRMAN: Perhaps you could see whether you have any abi@st that meeting.
Perhaps Mr Harvey could advise us when he wrotdettar, if he remembers that letter?

Mr Harvey: | certainly remember the letter. | could not ddesolutely certain what was

discussed at that meeting. | suggest that it wabgbly a meeting to discuss rates and
charges that the supervisors would levy for thenvises, but | would need to check my
records to see whether that is accurate.

The CHAIRMAN: My initial reaction from reading that letter wtmsat it indicated that the
terms and conditions were as discussed at thatimgeefThat is logical. | do not know
whether that would be your assessment, havindhgestd me quote that letter - the reason you
would put that in is that at the meeting the teemd conditions were discussed, and here are
the terms and conditions as a result of that mgetin

Mr Harvey: Yes.

The CHAIRMAN: We have strict time lines, and we would apprecitif you would make
yourselves available at 2.30 pm on Monday. Themsans we previously issued will stand
until that time. Thank you very much for your tim&/e would appreciate your providing as
much of the information that we requested todajoamday afternoon .

Mr Walker: We will do our best.

Hon G.T. GIFFARD: | hope you will be in a position to advise orogk opinions on
Monday.

Committee adjourned at 4.15 pm



