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1 fax far your information a copy of a letter of advice despatched to nOLA today. 

Regards. 

John 

PLEAS~ TELEPHONE 92641871 IF ALL PAGES ARE NOT RECEIVED OR ARE NOT LEGmLE 
(m;\)yonjltaxeslpremier.do<:)md 

CONfIPENTIAI. NQU: The InfoTlMtion conu.ined in this facsimile mca5Ago is Iet;QUy plivilegCd 1U\<j con!tdenliallntonnation intended ouly for the uS\I of 
the individWll Or entily named ah¢ve. If the receiver of this m~age lS not the intended recipi~nt. you ~l\! hereby notified thai ~ny dissemination, cMtriblltion 
o. copy Oflhls tc:lccopy i, miC(ly prohibited. If you havo thi.telecopy in error, pl<!as~ immediately notiry me by telephono and return the ongiMl m~allc t{) 
the above lIddaus vie AUlftnlia POQl ThIInk you. 
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LAND ADMINISTRATION ACT 1997 - LOCKRIDGE RESERVE 43131 FOR 
USE AND BENEFIT OF ABORIGINAL INHABITANTS - REVOCATION 
OF MANAGEMENT ORDER . 

1 . I refer to your fax of 1 May 2003 to Mr Frediani of this office. Upon my 
return from leave on 5 May 2003 it was referred to .me for advi~, As you 
are aware I met that day with Mr Grahame Searle, Nehief Executive 
Officer of your department, and with Ms LynseyWarbey,Senior PaHey, 
Officer offue Department of the Premi~r andCablnet ... -

2. In your fax you. pose three queries. I will deal with each in tum. 

3. First, you ask what action can be taken if a condition of the management 
order vesting care, control and management of Reserve 43131 in the Swan 
Valley Nyungah Community Aboriginal Corporation is breached. The care, 
control and management of the reserve has been placed with the 
Corporation in accordance with section 46(1) of the Land Administration 
Act 1997. This provision enables the relevant management order to be 
made subject to such conditions as the Minister specifies. You have 
provided me with. a copy of the Annexure to the relevant management 
order. The bulk of the contents of this Annexure clearly constitute relevant 
conditions. Section 46(2) of the Act empowers the Minister, with the 
consent of the particular management body, to vary any condition. Section 
49 provides for management plans. Section 49(2) enables the Minister to 
request a management body to submit for approval a management plan. 
Section 50(l)(b) provides that when a management body does not comply 
with its management order or with a management plan which applies or 
does not submit the management plan in compliance with a request. the 
Minister may by order revoke the management order. The short answer to 
your question is that if a management body commits a significant breach of 
a condition of a management order the Minister may revoke the order; 
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section 50(1)(b) being in point. In my view, significant non-compliance 
with a condition wouJd constitute non-compliance with the management 
order. Natutal justice requirements concerning the giving of notice of an 
intention to revoke and the provision of an opportunity to comment would 
have to be complied with. It would seem from your fax that there has been 
no relevant breach of condition at the present time. 

4. The second question posed is what the Minister would need to be able to 
establish in order to be able to argue that it is in the public interest to revoke 
the management order pursuant to section 50(2) of the Land Administration 
Act. That provision provides that if, in the absence of agreement or the non­
compliance referred to in section 50(1), the Minister considers that it is in 
the public interest to revoke, he or she may by order so revoke. As I 
indicated to Mr Searle and Ms Warbey. the expression "in the public 
interest" has been interpreted by the courts in fairly wide terms. In 
O'SullivCln v Farrar (1989) 168 CLR 210, at 216, the majority in the High 
Court considered the relevant autllorities and observed: 

5. 

liThe expression '!in the public interest" when used in a statute classically 
imports a discretionary value judgment to bo made by reference to _ 
undefined factual matters confined only insofar as the subject matter aud 
the scope and purpose of the statutory enactments may enable." 

This passage was quoted with approval py Rowland J hi the' Full Co'urt -c'f 
the Supreme Court of Western Australia in the case of'Re' Cock-ani; ex p 
Williamson [1994] 940673 at 14. It is ·thus' the ca.se'"'that the Minister's ' 
discretion is very wide. It is to be noted that tll.e factors' as, to' tlie, subject 
matter, scope and purpose of a rel evant Act 'are those which' were· identifhid 
by Mason J in the case of Mimster for Aboriginal Affairs v Peko-Wallsend 
Ltd (1986) 162 CLR as being in point in the context of what were matters of 
relevance to the exercise of a statutory discretion. In this context I draw 
your attention to the COItUIlents of Mason J at pages 39-42 of the report of 
tllat c~~e. . 

- -

I enclose a further copy of that letter. 

In the context of the management order relating to Reserve 43131 It IS 

apparent that a prime consideration concerning the public interest would be 
whether. in practical tennl\, the use of the reserve by the Swan Valley 
Nyungah Community Aboriginal Corporation confonns to' the purpose of 
the reserve. That purpose is that of the 'lUse end Benefit of Aboriginal 
Inhabitants. " It is obviously very relevant to consider whether use by the 
Corporation benefits the Aboriginal inhabitants living on the reserve. If 
there is evidence that, in fact, care, control and management by the 
Corporation has an adverse, rather than a beneficial. effect upon the life of 
the inhabitants. that would be a significant factor for the Minister to weigh 
up insofar as the public interest is concerned. 
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6. Thirdly, you ask what steps the Minister would need to follow should she 
wish to revoke the management order under section 50(2). As you are 
aware, an overriding consideration in this respect is the need to accord the 
Corporation a right to be heard. in compliance with natural justice 
requirements. In the case of Annetts v McCann (1990] 170 CLR 596, at 
597, three judges of the High Court observed: 

"It can now be taken as settled that, when a statute confers power 
upon a public official to destroy, defeat or prejudice a person's 
rights, interests or legitimate expectations, the rules of natural 
justice regulate the exercise of that power unless they are excluded 
by plain words of necessary intendment." 

While it is to be noted from section 46(5) of the Land Administration Act, 
that the making of a management order d.oes not create any interest in the 
land, it is nonetheless readily apparent that the Corporation and those 
occupying the land have relevant rights and expectations concerning 
occupation of the reserve and the continuation thereof. 

7. rt is therefore clear that the Minister would need to give an appropriate 
period. of notice of her intention to revoke to the Corporation and at the 
same tune invite comment. So that it may appropriately cOD:lImmt she 
would need to apprise it of the substance other ·coric¢tns rela.~ng to. the 
public interest I~ofar as the period for ,a reSpo~e is cor!q~mep·it, w.ould " 
seem in all the circumstances that a p~I1-od "of af least ·one {l1Ol1.th, \\rould n~~ 
to be provided. Further advice in rel'ition to natui'aljustice,il\cluQiIig-the 
possible need to give notice, etc. to indivlduai occ~panis~9an-lie provided]f . 
the Hon Minister decides to go down the path of revocation. . .. 

(;104 

8. During the course of my discussions with Mr Searle and Ms Warbey a 
fourth query was posed concerning the possibility of legislating to revoke .. 
the management order. There would appear to be no legal reason why an 
appropriately drafted Act could not be. employed for the purpose in 
question. Whether it is preferable to do this by entitling the necessary Bill a 
'IReserves Bill" is a matter that can be evaluated. 

9. 
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10. 

II. ] trust the above queries adequately deal with your concerns. I am 
providing a copy of this letter to Ms Warbey. 

9 D A-- /r-­
j).ruSUTY CROwNsoLICITOR 

8 May 2003 
Ene. ec Ms L WarbeYI Department of the Premier und Cabinet 

0121 


