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Chapter 1: Executive Summary and Recommendations

CHAPTER 1
EXECUTIVE SUMMARY AND RECOMMENDATIONS
EXECUTIVE SUMMARY
1.1

The intent of the Bill, as stated by the Attorney General, Hon Peter Foss QC MLC, in
his second reading speech in the Legislative Council:
“… is to provide a clear, consistent sentencing regime that the public
will be able to understand; make the courts more accountable and
consistent in sentencing; and give Parliament more control over the
sentences that will be imposed, particularly for offences seen as of
especial aggravation to the community.”

1.2

The principal change contained in the Bill is the introduction of what the Attorney
General, has called a sentencing matrix.

1.3

On May 27 1999, the Legislative Council referred the Bill to the Committee for
consideration and report. Following prorogation the Bill was referred again to the
Committee on August 11 1999. Following further prorogation on August 4 2000 the
Bill was referred again to the Committee on August 17 2000. The Legislative Council
set no reporting date.

RECOMMENDATIONS
1.4

Recommendations are grouped as they appear in the text at the page number
indicated:

Page 79

Recommendation 1
The Committee recommends that proposed Division 1, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 1.
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Page 82

Recommendation 2
The Committee recommends that proposed Division 2, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 2.
Page 102

Recommendation 3
The Committee recommends that proposed section 101K(7) in clause 4 of the
Bill be amended by inserting after the words “as if enacted in this Act” the
words “and not otherwise”.

Page 102

Recommendation 4
The Committee recommends that the phrase “show cause” in proposed section
101N be clarified.

Page 102

Recommendation 5
Subject to Recommendations 3 and 4, the Committee recommends that
proposed Division 3, Part 14A in clause 4 of the Bill be supported.

There was dissent from Recommendation 5.

2
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Page 106

Recommendation 6
The Committee recommends that the table immediately following proposed
section 101R(9) in clause 4 of the Bill be deleted.

There was dissent from Recommendation 6.
Page 106

Recommendation 7
The Committee recommends that proposed Division 4, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 7.
Page 110

Recommendation 8
The Committee recommends that proposed Division 5, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 8.
Page 114

Recommendation 9
The Committee recommends that clauses 5 to 8 of the Bill be supported.

There was dissent from Recommendation 9.
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CHAPTER 2
INTRODUCTION
REFERRAL TO THE COMMITTEE
2.1

The long title of the Sentencing Matrix Bill 1999 (“Bill”) is:
“A Bill for An Act to amend the Sentencing Act 1995 and the Young
Offenders Act 1994.”

2.2

The Bill originated on May 27 1999 when the Sentencing Legislation Amendment and
Repeal Bill 1998 (“Original Bill”) was divided during committee stage of the
Legislative Council, forming the Bill and the Sentencing Legislation Amendment and
Repeal Bill 1999.1 Clauses 2, 3 and Part 3 of the Original Bill comprise the Bill.

2.3

The Original Bill was introduced into the Legislative Assembly in October 1998,
passed the first and second reading stages and was referred to the Legislative Council
on December 3 1998.2 In the Legislative Council, the Original Bill passed first
reading on December 12 19983 and second reading on May 27 1999.4

2.4

After the Original Bill was split, the Bill was referred to the Legislation Committee on
a motion of Hon N.D. Griffiths MLC.5 No reporting date was fixed. The Committee
commenced consideration of the Bill on June 2 1999.

2.5

Parliament was prorogued on July 1 1999 whereupon the Bill (and consequently the
referral to this Committee) lapsed.

2.6

Following opening of Parliament on August 10 1999 the Bill was referred again to the
Committee on August 11 1999.6 Following further prorogation on August 4 2000 the
Bill was referred again to the Committee on August 17 2000. The Legislative Council
set no reporting date.

1

Western Australia, Parliamentary Debates (Hansard), Legislative Council, May 27 1999, 8515.

2

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 3 1998, 4908.

3

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 12 1998, 5036.

4

Western Australia, Parliamentary Debates (Hansard), Legislative Council, December 8 1998, 5036 5039; May 13 1999, 8323 – 8329; May 25 1999, 8417 - 8438; May 26 1999, 8462 - 8480; May 27 1999,
8501 – 8512.

5

Supra note 1.

6

Western Australia, Parliamentary Debates (Hansard), Legislative Council, August 11 1999, 28.
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THE COMMITTEE’S APPROACH
Role of the Committee
2.7

2.8

In this report the Committee has touched on alternative methods for implementing the
policy and the principles of the Bill. The policy and principles are to:
•

provide a clear, consistent sentencing regime that the public will be able to
understand;

•

make the courts more accountable and consistent in sentencing; and

•

give Parliament more control over the sentences that will be imposed.7

The Committee notes its earlier observations in relation to judicial discretion when it
examined the Sentencing Bill 1995:
“The Committee considers that it would be undesirable to restrict
judicial discretion where discretion is required to better serve the
interests of justice. If it is found that changing circumstances and
community values render the necessity for judicial discretion
nugatory or undesirable or if discretions are being exercised
improperly or in such a way as not to best serve the interests of
justice, it would be open to the Parliament to restrict, modify or
abolish those discretions at the relevant time. However judicial
discretion should not be so restricted, modified or abolished unless
there is a clearly perceived need to do so. The justice administration
requires flexibility if it is adequately to deal with the myriad of
circumstances with which it is presented.”8

Consultation process
2.9

On June 19 1999, the Committee advertised, in The West Australian newspaper, for
written submissions. A list of all the submissions received by the Committee is set out
in Appendix 1, Part A.

7

Second reading speech on the Original Bill which then contained the provisions which were subsequently
removed to form the Bill: Western Australia, Parliamentary Debates (Hansard), Legislative Council, May
13 1999, 5036.

8

Standing Committee on Legislation, Parliament of Western Australia, Legislative Council, Sentencing Bill
1995, Report No 36 (1995) 1. See also Reports of the Standing Committee on Legislation, Parliament of
Western Australia: First Report on the Crime (Serious & Repeat Offenders) Sentencing Act 1992 and the
Criminal Law Amendment Act 1992, Report No 16 (1992); Young Offenders Bill 1994, Report No 31
(1994); and Second Report on the Crime (Serious & Repeat Offenders) Sentencing Act 1992 and the
Criminal Law Amendment Act 1992, Report No 17 (1992).

6
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2.10

The Committee held hearings with persons set out in Appendix 1, Part B.

2.11

The Committee had regard to other written material. A list of this material is set out
at Appendix 1, Part C and Appendix 3, Bibliography. Appendix 3 also contains
further reading material.

2.12

The Committee thanks the individuals and organisations that provided evidence and
information to the Committee.

OVERVIEW OF THE BILL
2.13

The intent of the Bill, as stated by the Attorney General is to provide greater
accountability, transparency and consistency in the sentencing process. The principal
change to achieve these ends is the introduction in the Bill of what the Attorney
General has called a “sentencing matrix”.

2.14

Part 2 of the Bill, which is entitled ‘Amendments about appropriate and consistent
sentencing’, inserts Part 14A into the Sentencing Act 1995. It envisages a three-part
process in developing a sentencing matrix.

2.15

The first stage (Division 1 #101A – #101D9) enables regulations to prescribe an
offence as a ‘reporting offence’. In such a case courts are required to indicate and
report upon the extent to which each factor affected the decision.

2.16

Under the second stage (Division 2 #101E - #101H) regulations can prescribe
‘regulated offences’ and ‘indicative sentences’ for those offences. If the actual
sentence imposed by the court departs from the indicative sentence, the court is
required to indicate and report upon the extent to which each factor affected the
decision.

2.17

Under the third stage (Division 3 #101I - #101N) regulations may prescribe
‘controlled offences’ and ‘relevant sentences’ for such offences. The court is able to
depart from the relevant sentence in limited circumstances.

OVERVIEW OF THE REPORT
2.18

9

This report provides an overview of the provisions of the Bill, which is divided into 2
parts:

In this report, the symbol # is used to signify a new section which, if the Bill becomes law, will be added to
an existing Act. This should not be confused with a clause of the Bill.
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Part 1: Preliminary
Part 2: Amendments about appropriate and consistent sentencing
Division 1 - Sentencing Act 1995 amended
Division 2 - Young Offenders Act 1994 amended
2.19

This report makes no comment on Part 1, but provides detailed comment on Part 2 in
Chapters 7 to 12.

2.20

The Bill raises fundamental issues. Accordingly the report first sets out some of the
context surrounding the Bill including matters related to:

2.21

2.22

10

8

•

the framework of the Bill (Chapter 3);

•

constitutional limits (Chapter 4);

•

aspects of sentencing in Western Australia (Chapter 5); and

•

aspects of sentencing in other jurisdictions (Chapter 6).

The Report then examines:
•

Proposed Division 1 - Reporting of Sentences (Chapter 7);

•

Proposed Division 2 - Reporting of Variations from Indicative Sentences (Chapter
8);

•

Proposed Division 3 - Sentencing According to a Prescribed Method (Chapter 9);

•

Proposed Division 4 - Comparison of Actual Sentences with Indicative or
Relevant Sentences (Chapter 10);

•

Proposed Division 5 - Application of Proposed Part 14A of the Sentencing Act to
Young Persons (Chapter 11); and

•

Amendments proposed by the Young Offenders Act 1994 (Chapter 12).

The Committee observes that, aside from references in the Bill to ‘degree’, ‘prescribed
formulae’ and ‘method’, there is no specific indication in the Bill as to the form or
content of the mechanism to be employed to achieve the stated principles. However
the Committee notes that the Attorney General has indicated that a sentencing matrix
or grid is to be promulgated.10

‘AG Ministerial Media Statement’ October 28 1998 (http://www.wa.gov.au/cabinet/mediast/ag9844/fossente.html (April 18 2000), and the Attorney General’s Second Reading Speech, supra note 7.
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2.23

Chapter 2: Introduction

The Committee observes that it is difficult to fully evaluate provisions of the Bill
(particularly Division 3) as there is no public draft of the regulations. Regulations
promulgated under the Bill could cover a whole range of criminal offences similar to
the sentencing grids in the United States, of which one, Oregon, was investigated by
the Attorney General in July - August 1997.11 Accordingly comments in almost all of
the submissions and evidence received by the Committee are based on what has
occurred in other jurisdictions, notably the United States.

HANSARD AND LEGISLATIVE COUNCIL COMMITTEE OFFICE STAFF
2.24

The Committee takes this opportunity to acknowledge the services of Hansard in the
transcription of evidence and information gathered by the Committee.

2.25

The Committee also expresses its appreciation to staff of the Committee: Ms Mia
Betjeman, Principal Advisory Officer; Ms Kate Fitzgerald, Committee Clerk, and Ms
Lara Anstie and Ms Yeshika Naidoo, Articled Clerks, for their assistance during the
Committee’s inquiry and the preparation of this report.

11

Hon Peter Foss QC, AG, Minister for Justice, Visit to North America and United Kingdom, Report to
Parliament of Western Australia, July – August 1997.
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CHAPTER 3
THE FRAMEWORK OF THE BILL
INTRODUCTION
3.1

The Attorney General stated during the Legislative Council’s debate on the motion for
referral of the Bill to the Committee that:
“The Bill in itself is not a procedural Bill; in fact, the procedural part
of this legislation will be brought before the House when a matrix is
to take place. That is the appropriate time to deal with the practical
implementation of it. Practical implementation will come from the
matrix, not from this Bill. The Bill is no more than a framework that
will allow it to take place.”12

3.2

In this Chapter the Committee examines the form and framework of the Bill in view
of parliamentary comment on the development of ‘skeleton bills’ and the appropriate
balance between primary legislation and regulations. The examination involves
discussion of:
•

‘skeleton bills’; and

•

sentencing policy and principle.

SKELETON BILLS
What are skeleton bills?
3.3

3.4

12

A skeleton bill (also referred to as a ‘principle bill’) is the title commonly given to a
bill which:
•

inappropriately delegates legislative powers; or

•

insufficiently subjects the exercise of legislative power to parliamentary scrutiny.

Skeleton bills are open to criticism because they involve the delegation of legislative
power to an extent that the real substance and operation of the relevant law is
contained in subordinate legislation. In such cases it may be argued that too much
policy and detail is left to subordinate legislation such as regulations.

Supra note 1.
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3.5

Any argument that an act or proposed bill may inappropriately delegate such matters
to subordinate legislation needs to be considered in light of mechanisms for scrutiny
which may be provided by the legislation itself and the Parliamentary legislative
process.

3.6

The Committee observes that issues raised by ‘skeleton bills’, including an assessment
of the nature and extent of delegated power, have been examined at length by the Joint
Standing Committee on Delegated Legislation of the Parliament of Western Australia.
The Committee does not repeat the arguments in this report.13

THE BILL
3.7

3.8

The Committee notes that there are many instances in the Bill where matters are to be
determined by subordinate legislation including:
•

the delivery of sentencing reports (#101C, #101G and #101L(c));

•

the content of sentencing reports (#101D, #101H and # 101M);

•

the prescription of offences as reporting offences (#101B), regulated offences
(#101F) or controlled offences (#101J);

•

the prescription of indicative sentences for a regulated offence (#101G(2)(a));

•

the prescription of indicative sentencing methods for a regulated offence (#101F);

•

the prescription of sentencing methods to determine the relevant sentence for a
controlled offence (#101J); and

•

the prescription of relevant factors to be taken into account or ignored or to be
taken into account to a particular degree (#101J(b)).

Witnesses submitted to the Committee that many of the important details in the Bill
were left to regulations. Most witnesses argued that this resulted in an inappropriate
balance between primary and secondary legislation.14 Concern was expressed that

13

See further: Reports of the Joint Standing Committee on Delegated Legislation, Parliament of Western
Australia, The Committee's Investigations in Washington, London and Paris, Report No 15 (July 1995);
Subordinate Legislation Framework in Western Australia, Report No 16 (1995); and Sessional Report: 4th
Session, 34th Parliament, Report No 23 (August 1997).

14

Evidence, Neil Morgan, Director of Studies, Crime Research Centre, University of Western Australia
(Perth, October 20 1999).

12
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sentencing legislation enacted by regulation would not be subject to the same scrutiny
as a bill before Parliament.15
3.9

When writing on the ramifications of the Bill, Mr Neil Morgan, Director of Studies,
Crime Research Centre, University of Western Australia, (“CRCUWA”) observed
that:
“Legislation should not be cluttered up with unnecessary details but,
equally Parliament should not delegate a matter to regulations unless
the key parameters of legislative policy are clearly set out in the
enabling legislation. In the words of Professor De Smith: ‘skeletal
legislation is justifiable only in order to deal with a state of dire
emergency … or a quite exceptional situation’. By leaving the
substance of the matrix to future regulation, the proposed scheme
fails this basic constitutional test.”16

3.10

Mr Morgan continued:
“In this context, it is particularly striking that, whilst six pages of the
Bill are devoted to the attempt to produce quasi-mathematical
formulae with respect to sentence severity, far more difficult issues of
principle which confront the courts every day have simply not been
addressed. Two of the most obvious are the questions of an
offender’s criminal record and the problem of multiple offenders.” 17

3.11

On the subject of delegation of legislative power generally, Garth Thornton, a former
Parliamentary Counsel of Western Australia and the author of the leading text on
legislative drafting, has argued, in the context of the traditional view that legislative
power should be delegated in only the most exceptional circumstances, that:
“The extent to which legislative power should properly be delegated
in a particular case is not a matter which is capable of being
considered in isolation. It should be considered in relation to –
(a)

the identity of the delegate, and the extent, if any, to which it
is desired to authorise him to sub-delegate;

15

Ibid; Submission 3; and David K Malcolm AC, Chief Justice of Western Australia, Sentencing Legislation
Amendment and Repeal Bill 1998 and Sentence Administration Bill 1998 (Perth, November 26 1998).

16

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ (1999) 28
Western Australian Law Review 259, 279 quoting SA De Smith Constitutional and Administrative Law, 3rd
edn (London, Penguin, 1977).

17

Ibid.
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(b)

consultation obligations to be imposed on the delegate; and

(c)

the nature and extent of parliamentary supervision intended to
be exercised.” 18

The matters raised at (b) and (c) in the above quote, as they relate directly to the Bill,
are examined in Chapters 7 – 9 of this report.19

SENTENCING POLICY AND PRINCIPLE
3.13

Promulgation of regulations under the Bill, being mandatory in their application,
could necessitate decisions on sentencing policy. This may involve the assessment of
many conflicting principles including: rehabilitation, restitution, retribution and
deterrence. The Committee observes that a threshold issue concerning the content of
any guidance in sentencing policy, is to determine the rationale behind a particular
proposal.20

3.14

The ability of the regulations to be made under the Bill to legislate sentencing
principles, such as the identification of appropriate aggravating and mitigating factors,
was noted by Mr Neil Morgan, CRCUWA, when writing on the Bill:
“In may instances, our criminal laws already provide for a general
offence and then set down aggravating factors. Hitherto, this has
always been a matter requiring legislation, and such legislation has
usually followed a process of consultation. It should be recognised
that the matrix legislation effectively changes the rules of law reform
in that aggravating factors can now be provided simply by
regulation.”21

3.15

The Committee notes that, whilst the stated intention of the Bill is clear, the detail
behind each of the decisions as to appropriate sentences and the specification of

18

Garth Thornton, Legislative Drafting, Third Edition, Butterworths, London, 1987. See also Joint Standing
Committee on Delegated Legislation, Parliament of Western Australia, Subordinate Legislation Framework
in Western Australia, Report No 16 (1995) 2.13 – 2.14.

19

As regards ‘the identity of the delegate’, s 148 of the Sentencing Act 1995 states that:
“(1)

The Governor may make regulations prescribing all matters that are required or permitted by this
Act to be prescribed, or are necessary or convenient to be prescribed for giving effect to this Act.

(2)

Regulations may authorise the CEO to approve forms for the purposes of this Act.”

20

Andrew Ashworth and Andrew von Hirsch, ‘Structuring Sentencing Discretion’ in Andrew Ashworth and
Andrew von Hirsch (eds) Principled Sentencing: Readings on Theory and Policy (Oxford 1988) 212.

21

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ supra note 16
at 284 - 285.
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aggravating and mitigating factors which may be designated by #101J regulations will
not be clearly known until the regulations are gazetted and tabled in Parliament. The
Committee also notes that the regulation making process relating to #101J regulations
is very different from the usual or ‘traditional’ regulation making process. This issue
is discussed in Chapter 9.
3.16

3.17

In this respect the Committee notes the Attorney General’s evidence to the Committee
that:
•

a matrix developed pursuant to the operation of Division 2 will simply reflect the
average of the sentences presently produced by the courts; and

•

a matrix developed pursuant to Division 3 (which includes #101J regulations) can
be designed to achieve something more - that is, punish particular classes of
offenders, address types of offences or achieve some particular objective, which it
may appear the present sentencing is not achieving.

During his evidence to the Committee the Attorney General stated that:
“Division 3 would be introduced only if one wanted to put pressure
on the way the courts do things. We would not bring down a division
3 unless we wanted to make a change and were not happy with what
was being shown by division 2.
…
[A question from the Committee asks] whether it is proposed to
develop a sentencing matrix that is designed to achieve something
more. Yes, it is; but only if it is necessary. One of the issues being
raised at the moment is dealing with seniors. It is stated that offences
involving seniors should attract a more severe penalty. We must first
establish the current sentencing with regard to that factor. It is
already taken into account. If it is decided that it is not taken into
account sufficiently, Parliament can move that something more
should be done.
…
We would not do it [Division 3] unless we wanted to change the
consistency.
Parliament tries to distinguish between various
sentences by setting the maximum penalty. That is what Parliament is
all about. We set the relativities; that is our job. There is no reason
it should not set the relativities between different sentences and
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factors. It is up to us to decide when that change is to be made; that
is what we are there to do.” 22
3.18

The Committee finds that the Bill does provide for the Executive to promulgate
regulations establishing sentencing principles and policies which issues are
traditionally dealt with in primary legislation.

3.19

The pertinent issue raised by this matter is whether the Bill’s provision for
‘approving’ #101J regulations rather than ‘disallowing’ them will offer proper
scrutiny. This is discussed in Chapter 9 of the Report.

22

16

Evidence, Hon P G Foss QC MLC, Attorney General, Minister for Justice (Perth, September 13 2000) 2.
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CHAPTER 4
CONSTITUTIONAL LIMITS?
INTRODUCTION
4.1

In this Chapter the Committee provides background information which places the Bill
and its proposed regulations in a broader context. The Committee touches on issues
raised by witnesses to the Committee which issues involve the doctrine (or
convention) of the ‘separation of powers’, and matters of ‘incompatibility of function’
and ‘judicial discretion’.

4.2

The Committee notes the Attorney General’s comment that the Bill is no more than a
framework that will allow the procedural matters to be implemented by regulation.23
Regulations are proposed under all Divisions of the Bill. These have been identified
at paragraph 3.7.

4.3

Issues discussed in this Chapter apply equally to the reporting requirements to be
imposed by regulations to be promulgated under Divisions 1, 2 and 3 of the Bill.
Regulations to be made pursuant to #101J of Division 3 raise particular issues relating
to judicial discretion and are discussed in more detail in Chapter 9.

4.4

The Committee emphasises that until such time as the regulations are drafted and
tabled, answers to questions, which may be raised in this Chapter, would be premised
on assumptions and hypothetical circumstances.

4.5

However the Committee has conducted an examination of some of the issues:

4.6

•

as they have been raised by most of the witnesses; and

•

as background information for the Legislative Council in the event that the issues
are raised for debate if and when regulations are tabled before Parliament.

Questions which might be considered by the Legislative Council at that time may
include:
•

23

Whether the Bill and/or the regulations represent a challenge to fundamental
principles about the separation of powers and relative weighting between the
Judiciary and Parliament?

Supra note 1.
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Whether the Bill and/or the regulations impose functions on the Judiciary, which
are incompatible with judicial independence?

THE SEPARATION OF POWERS
4.7

The separation of powers is the legal doctrine that the three arms of government: the
executive, the legislative, and the judicial, are separate and that their respective
functions and powers are mutually exclusive.

4.8

Modern governmental functions are typically divided into three arms:

4.9

1.

Legislative:
The power to make general rules of conduct (i.e. the power to
make laws). In Western Australia, the legislative arm is the Parliament.

2.

Executive:
The power to put into effect in individual cases the general
rules made under the legislative power; the power to administer and enforce
laws. In Western Australia, the executive arm of government is represented
by the Executive Council. In practice it consists of all the members of the
ministry and is presided over by the Governor. Cabinet is not recognised in
the State Constitution, but in practice makes the major decisions relating to
Government policy and guides ministerial decision-making.

3.

Judicial:
The power to judge, or to resolve disputes; the power to
interpret and apply laws. In Western Australia, the judicial arm of
government is the Judiciary (or judges of the various courts). The Supreme
Court is the State's superior court and the Chief Justice of Western Australia is
the State's chief judicial officer.

Although the functions of government in Western Australia can conveniently be
classified into legislative, executive and judicial, there is no formal constitutional
separation of these powers as there is, for instance, in the Commonwealth Constitution
or the Constitution of the United States of America.24

How does the doctrine or its conventions apply to Western Australia?
The legal doctrine
4.10

Most of the submissions received by the Committee raised the concern that the Bill
would lead to a loss in judicial independence if the Executive administered
sentencing.25 This was seen by the Society of Labor Lawyers (WA) Inc as " … an

24

Parliament of Western Australia, About Parliament
<<http://www.parliament.wa.gov.au>> (August 10 20000).

25

Submissions 1, 3-5; and Evidence, Neil Morgan, supra note 14.
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unacceptable intrusion into the separation of powers doctrine, upon which our
democracy is based."26
4.11

The Chief Justice did not argue, in his evidence to the Committee, that the separation
of powers doctrine applies to Western Australia. Although he did discuss the
doctrine, rather his position is that, through convention, the practice and procedure of
the courts have been left to the courts, which is consistent with the notions contained
in the doctrine of the separation of powers:
“There is no doubt about the ability of Parliament to impose
mandatory sentences. The question in every case is whether it is a
desirable step to take. However, that does not raise a constitutional
issue. The issue is the implications of a sentencing regime being
imposed upon judges by regulation ... Parliament must take care not
to interfere unnecessarily in the practice and procedure of the courts
and their administration. It is a matter for the courts themselves.”27

4.12

In evidence to the Committee, the Chief Justice was primarily concerned with the
implications of imposing a sentencing regime on judges by way of regulation.28 The
Chief Justice stated that regulation involves: “… firstly [sic], an unnecessary
limitation upon judicial discretion through a matrix system, and secondly, an
abdication by Parliament to the Executive to enable it to do it by way of regulation”. 29

4.13

As to the effect of the Bill, Mr Morgan, CRCUWA, stated in evidence to the
Committee that:
“If enacted, the matrix would involve the most fundamental structural
change to our criminal justice system and to the balance of power in
our political and judicial systems in the course of this century. The
committee may be able to enlighten me, but I do not know what is
involved in the notion that in stage 1 the judiciary should report on
sentencing practices to the Executive”.30

26

Submission 1. See also: ibid.

27

Evidence, Hon David K Malcolm AC, Chief Justice of Western Australia, Supreme Court of Western
Australia (Perth, June 9 1999), 17 – 18. See also: David K Malcolm, AC, Chief Justice of Western
Australia. ‘The Importance of the Independence of the Judiciary’ (September 1998) Western Australian
Society of Labor Lawyers, 1.

28

Ibid.

29

Evidence, Hon David K Malcolm AC, supra note 27 at 17 – 18.

30

Evidence, Mr Neil Morgan, supra note 14.
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Sentencing is not limited to the judicial arm of government
4.14

As was observed by a report of the New South Wales Standing Committee on Law &
Justice:
“… the classic texts on the separation of powers do not assign
sentencing to the judicial branch and it is neither novel for the
legislature to seek to prescribe sentencing or sentencing limits, or for
the executive to seek to influence sentencing practice. … sentencing is
not an inherently judicial function and … ‘sentencing principles and
sentencing practice are matters of legitimate concern to
government’” 31

4.15

In evidence to the Committee, the DPP endorsed the view that Parliament has a role to
reflect contemporary standards and views in sentences:
“I regard as important the capacity for Parliament to frequently
modify its requirements in that respect. I certainly do not see it as a
concern that Parliament is getting itself directly involved in the
setting of appropriate punishments because, after all, it is a
community concern. One cannot in any climate in modern times
safely rely on judges, prosecutors or defence counsel to do the right
thing. … it seems to me it would be perfectly proper, if Parliament
wants to, for it to buy into it and indicate in clear ways what it
believes to be the appropriate sentencing disposition in any particular
breach of its laws.” 32

4.16

The DPP went on to state to the Committee that:
“I do not regard [the Bill] as infringing the separation of powers.
The separation of powers philosophy is not in any tension with a
greater role of Parliament in determining the penalties it wishes to be
imposed for the breaches of its laws. It still separates it. It restricts
the degree of discretion of the judiciary, but that is not necessarily a
bad thing. If Parliament wishes its laws to have some clarity and to
impose a punishment of some particularity, that does not create a
tension between the separation of powers doctrine and the

31

Colin Munro and M Wasik eds, Sentencing, Judicial Discretion and Training, (Sweet and Maxwell, 1992)
25 – 26, cited in Standing Committee on Law & Justice, Parliament of NSW, Legislative Council, Report
on the Crimes Amendment (Mandatory Life Sentences) Bill 1995, Report No 1 (1995) 7.

32

Evidence, Mr Robert Cock QC, (then Acting) Director of Public Prosecutions, Western Australia (Perth,
September 9 1999).
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independent operation of the judiciary. Rather, it is an example of
Parliament being clear and narrowing the parameters of punishments
to be meted out in criminal cases.”33
4.17

Current common law authority indicates that that Parliament has the power to impose
mandatory minimum sentences.34 This constitutional position is clearly stated by
Barwick CJ in Palling v Corfield:
“Ordinarily the court with the duty of imposing punishment has a
discretion as to the extent of the punishment to be imposed; and
sometimes a discretion whether any punishment at all should be
imposed. It is both unusual and in general, in my opinion,
undesirable that the court should not have a discretion in the
imposition of sentences, for circumstancs alter cases and it is a
traditional function of a court of justice to endeavour to make the
punishment appropriate to the circumstances as well as to the nature
of the crime. But whether or not such a discretion shall be given to
the court in relation to a statutory offence is a decision of the
Parliament. It cannot be denied that there are circumstances which
may warrant the imposition on the court of a duty to impose specific
punishment. If Parliament chooses to deny the court such a
discretion and to impose such a duty, as I have mentioned, the court
must obey the statute in this respect assuming its validity in other
respects. It is not, in my opinion, a breach of the Constitution not to
confide any discretion to the court as to the penalty to be imposed.” 35

4.18

The Committee notes that mandatory penalties (which typically leave no room for
judicial discretion when sentencing an offender) have been recognised by the High
Court as being constitutional.36 The Chief Justice, Mr Neil Morgan, the Law Society
and the DPP have acknowledged this in evidence to the Committee.37

33

Ibid.

34

Palling v Corfield (1970) 123 CLR 52; Wynbyne v Marshall (1997) 117 NTR 11.

35

Palling v Corfield (1970) 123 CLR 52, 65. This decision involved a challenge by a defendant to the
validity of a statutory provision that required the court to impose a particular sentence following conviction
for a specified offence.

36

Ibid.

37

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ supra note 16
at 288.
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The Attorney General submitted to the Committee that:
“The imposition of such mandatory minimum sentences imposes the
most significant fetter upon judicial discretion in sentencing possible.
If such a complete restriction of judicial discretion is permissible,
then the more limited fetters contained in the [Bill] cannot be
unconstitutional.” 38

Doctrine of separation of powers does not apply in Western Australia
4.20

The Committee notes that there is no separation of powers doctrine at State level. This
has been acknowledged by: witnesses to the Committee,39 in case law40 and discussed
in many academic articles.41

4.21

However witnesses to the Committee raised an issue as to whether the High Court
case of Kable v DPP,42 which proposes a doctrine based on ‘incompatibility of
function’, may result in substantially the same requirements being imposed on this
State.

INCOMPATIBILTY OF FUNCTION
4.22

A related matter, but one which does not rely on a constitutional statement of the
separation of powers doctrine, was referred to in the Report of the Chief Justice to
Parliament. In that report the Chief Justice stated that the provision with respect to
sentencing reports and the intention to rely on regulations constituted a “… substantial
interference … ” with the statutory power of the courts “… to determine their own
procedures by the promulgation of rules of courts and practice directions”.43

4.23

The essence of the argument of the Chief Justice was that the various reporting
requirements might be the subject of constitutional challenge as representing an
attempt by Parliament to impose upon Judges executive or administrative functions
incompatible with judicial independence. 44

38

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

39

Evidence, Mr Neil Morgan, supra note 14.

40

See for example: J D & W M G Nicholas v Western Australia [ 1972] WAR 168; R v S (a child) (1995) 12
WAR 392; Kable v Director of Public Prosecutions (NSW) (1996) 180 CLR 51.

41

For a discussion of the separation of powers doctrine as it applies to the Constitution of Western Australia
see: LB Marquet, ‘The Separation of Powers doctrine and the Constitution of Western Australia’ (1990)
20 The University of Western Australian Law Review, 445. Also see articles cited at footnote 48.

42

(1996) 189 CLR 51.

43

Hon David K Malcolm AC, (1998) supra note 15.

44

Ibid and Evidence, Hon David K Malcolm AC, supra note 27.
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4.24

This argument appears to be based on the doctrine developed by the High Court in the
recent case of Kable v DPP.45 The essence of that doctrine prohibits the Legislature
from conferring jurisdiction or functions requiring courts to act incompatibly with the
integrity, independence and impartiality required of a court exercising the judicial
power of the Commonwealth.46 The ‘incompatibility of function’ test applies
irrespective of, and quite independently from, the separation of powers doctrine
although it appears to have the same effect.

4.25

Mr Morgan, CRCUWA, suggested in evidence to the Committee that a scheme which
requires courts to ‘report’ in a prescribed form to the Executive (as do Divisions 1 – 3
of the Bill) and which permits detailed sentencing regulations, would be
unconstitutional on the basis that it effectively gives a judicial function to the
Executive. Mr Morgan suggested to the Committee that this issue could form the
basis of a constitutional challenge to the Bill.47

4.26

Much has been written about the doctrines of the separation of powers and
‘incompatibility of function’ test both generally and in relation to the Bill and the
assumed regulations.48 The Committee does not explore the issues any further in this
report. 49

4.27

Until such time as the regulations are promulgated the answer to the questions raised
by the doctrine would be premised on assumptions and hypothetical circumstances.

45

(1996) 189 CLR 51.

46

Kable v Director of Public Prosecutions (NSW) (1996) 180 CLR 51 at 103-104 per Gaudron J; 115-116 per
McHugh J; 143 per Gummow J; 98-99 per Toohey J.

47

Evidence, Neil Morgan, supra note 14 at 5. See also: Neil Morgan, ‘Accountability, Transparency and
Justice: Do we need a Sentencing Matrix?’ supra note 16 at 288 - 289.

48

See: Enid Campbell, ‘Constitutional protection of State Courts and Judges’ (1997) 23(2) Monash University
Law Review, 397; Elizabeth Handsley, ‘Public Confidence in the Judiciary: A Red Herring for the
Separation of Judicial Power’ (1998) 20(3) Sydney Law Review 183; Martin Flynn, ‘Fixing a Sentence: Are
there any Constitutional Limits?’ (1999) 22(1) UNSW Law Journal 280; Michael Barker, ‘Bagging Judges:
Good Sport or a Dangerous Game?’ (April 1999) Brief, 5; Vicki Mullen, ‘Fundamental rights and the
separation of state legislative and judicial power’ (May 1999) 2(1) Constitutional Law & Policy Review, 1;
Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ (1999) 28
Western Australian Law Review 259; G F K Santow, ‘Mandatory Sentencing: A Matter for the High
Court?’ (May 2000) 74 The Australian Law Journal 298. See also: The Law Reform Commission of
Western Australia, Review of the Criminal and Civil Justice System in Western Australia: Final Report,
Project 92 (1999), 10 – 11.

49

For an examination of the ramification of the decisions of Kable v DPP in a state context refer to: Gareth
Griffith, Gregory Wayne Kable: A Criminal and Constitutional Hard Case, NSW Parliamentary Library
Research Service, Occasional Paper No.3 (May 1996); and Gareth Griffith, The Kable Case: Implications
for New South Wales, NSW Parliamentary Library Research Service, Briefing Paper No.27/96 (October
1996) and Peter Johnston and Rohan Hardcastle, ‘State Courts: The Limits of Kable’ [1998] 20 Sydney Law
Review 216.
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By way of informing Parliament, when questioned by the Committee about the issues
raised by the application of Kable v DPP, the Attorney General stated that, in his
view:
•

Reporting requirements, which are to be imposed by the Bill and its regulations,
are related to the judicial function of providing reasons in sentencing offenders.
The reporting requirements can be seen as part of, or an adjunct to, the process of
giving reasons. As such, in the Attorney General’s view, they could not
reasonably be described as executive or administrative functions.

•

Even if such functions could be said to be functions which are executive or
administrative in nature, the imposition of such functions could only be
unconstitutional if those functions were incompatible with the exercise of federal
judicial power pursuant to the doctrine enunciated in Kable v DPP.

•

The Bill is far removed from that which was considered in Kable v DPP. The Bill
is concerned with the sentences imposed, and the form in which reports (or
reasons) are to be given, when sentencing persons convicted of offences following
a trial held in accordance with the usual judicial process.

•

The Bill does not involve the courts acting as the arms of the Executive,
implementing an Executive scheme to imprison persons who have committed no
offences as in Wynbyne v Marshall. 50

•

The Bill does not involve the Executive determining penalties to be imposed on
individual offenders.

•

Courts have always had the obligation to explain their reasons and what they are
doing.

•

The Bill seeks for information to be presented in a manner understandable by the
general public and persons other than lawyers. 51

JUDICIAL DISCRETION
4.29

A related issue is an alleged loss of judicial discretion in sentencing. As the
regulations to be made pursuant to #101J of Division 3 raise particular issues relating
to judicial discretion it is discussed in more detail in Chapter 9.

50

(1997) 117 NTR 11.

51

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000. See also Evidence,
Hon P G Foss QC MLC, Attorney General, Minister for Justice (Perth, July 28 1999).
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SUMMARY
4.30

Although the functions of government in Western Australia can conveniently be
classified into legislative, executive and judicial, there is no formal constitutional
separation of these powers as there is, for instance, in the Commonwealth Constitution
or the Constitution of the United States of America.

4.31

The Committee considers that the doctrine of separation of powers, to the extent that it
may apply in Western Australia, does not restrict the Legislature from enacting
statutes that bear on the exercise of judicial power.

4.32

The Committee acknowledges the authority of Parliament to more narrowly prescribe
judicial discretion if it so chooses.

4.33

In the Committee’s view, the legislative branch of government has a legitimate role, in
representing the public’s interest in determining the punishment for offences against
its laws.

4.34

In the Committee’s view the role of Parliament in sentencing appropriately
encompasses setting out the policy considerations and the mitigating and aggravating
factors which should be taken into account by those passing sentence, the
circumstances in which various sentencing options may be used and in establishing a
hierarchy of offences.

4.35

The Committee is of the view that until such time as the regulations are drafted and
tabled, answers to questions, which may be raised in this Chapter, would be premised
on assumptions and hypothetical circumstances.
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CHAPTER 5
ASPECTS OF SENTENCING IN WESTERN AUSTRALIA
INTRODUCTION
5.1

In this Chapter the Committee discusses:
•

the common law approach to sentencing;

•

principles of the Sentencing Act 1995; and

•

the perception of inconsistency.

THE COMMON LAW APPROACH TO SENTENCING
5.2

The prevailing common law approach to sentencing has been for the Legislature to
establish perimeter restrictions, for the courts to control the relatively large areas of
discretion within the perimeter, and for the Executive to adopt a servicing role but to
exert increasing influence through the parole systems. Thus, the Legislature typically
lays down a maximum penalty for each offence, and provides various forms of
sentence for use by the courts within certain defined limits of offence and offender.52

5.3

The courts have the discretion to select an appropriate sentence from the available
range, and to determine the quantum of that sentence to be imposed in each case. The
salient feature of the common law approach is the discretion of the court to pass
sentence.53

5.4

The principal argument for judicial discretion is a strong belief that good sentencing
requires the court’s order to be tailored to the circumstances of the particular offence
and the antecedents of the individual offender:
“Justice requires not the mechanical application of general rules but
the sensitive exercise of discretion in each case. Thus it is with
maxims such as ‘no two cases are the same’ and ‘each case depends

52

Standing Committee on Legislation, Parliament of Western Australia, Legislative Council, Second Report
on the Crime (Serious & Repeat Offenders) Sentencing Act 1992 and the Criminal Law Amendment Act
1992, Report No 17 (1992) 20.

53

Ibid.
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on its own facts’ that judges tend to defend their wide discretion in
sentencing.”54
PRINCIPLES OF THE SENTENCING ACT 1995
5.5

Sentencing principles in Western Australia are set out in the Sentencing Act 1995.
Division 1 sets out sentencing principles. Section 6 states that “A sentence imposed
on an offender must be commensurate with the seriousness of the offence”. Under s
6(2), seriousness of offence is determined by taking into account the statutory penalty,
the circumstances of the commission of the offence and any aggravating factors or any
mitigating factors.

5.6

Section 6(4) directs that a court must not impose a sentence of imprisonment on an
offender unless it decides that:
•

the seriousness of the offence is such that only imprisonment can be justified; or

•

the protection of the community requires it.55

5.7

Further a court sentencing an offender must take into account any relevant guidelines
in a guideline judgment given under s 143: s 6(5).

5.8

Aggravating factors are addressed in s 7 and are those “… which, in the court’s
opinion, increase the culpability of the offender”. An offence is not aggravated by the
fact that the person pleaded not guilty, the offender has a criminal record or by the fact
that a previous sentence has not achieved its purpose.

5.9

Section 8 defines mitigating factors as those “… factors which, in the court’s opinion,
decrease the culpability of the offender or decrease the extent to which the offender
should be punished”. A plea of guilty is a mitigating factor and the earlier in
proceedings it is made, or indication is given that it will be made, the greater the
mitigation.

5.10

If because of a mitigating factor the court reduces the sentence it would otherwise
have imposed on an offender, the court must state that fact in open court: s 8(4).

5.11

If because an offender undertakes to assist law enforcement authorities a court reduces
the sentence it would otherwise have imposed on an offender, the court must state that

54

Andrew Ashworth, Criminal Justice Rights and Sentencing: A Review of Sentencing Policy and Problems,
Australian Institute of Criminology Seminar 1986 as cited in Standing Committee on Legislation,
Parliament of Western Australia, Legislative Council, Second Report on the Crime (Serious & Repeat
Offenders) Sentencing Act 1992 and the Criminal Law Amendment Act 1992 Report No 17 (1992) at 20.

55

This reflects the notion of imprisonment as a last resort as noted in Submission 3.
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fact and the extent of the reduction in open court: s 8(5). In the event that an offender
does renege on any promise, the case can be referred back to the court and the
sentence adjusted in accordance with the terms of the original sentence.
5.12

Section 39 of the Act sets out a general ranking or hierarchy of sentences. A court
must not use any option unless it is satisfied, having regard to the general principles of
sentencing discussed above, that it would be inappropriate to use any of the preceding
options. Working upwards from the least serious option, the basic order is: (a) impose
no sentence; (b) conditional release order (“CRO”); (c) fine; (d) community based
order (“CBO”); (e) intensive supervision order (“ISO”); (f) suspended imprisonment;
and (g) immediate imprisonment.56

5.13

Sections 41, 42, 43 and 44 of the Sentencing Act 1995 address sentencing options
where the statutory penalty is imprisonment only; imprisonment and a fine;
imprisonment or a fine; or a fine only.

5.14

In his report to Parliament the Chief Justice argued that many of the provisions of the
Bill (for example, #101I, #101J and #101L) would impose an “… unreasonable fetter
on judicial discretion and are inconsistent with the judicial discretion conferred by the
Sentencing Act 1995”.57

5.15

The Chief Justice went on to argue that provisions such as #101Q of the Bill, which
contemplates sentencing according to ‘prescribed options’, would enable the
introduction of mandatory penalties by way of regulation. He stated that “This is
objectionable, if for no other reason than that it is contrary to ss 41 and 42 of the
Sentencing Act 1995”.58

5.16

Sections 41 and 42 of the Sentencing Act 1995 address sentencing options where the
statutory penalty is imprisonment only, or imprisonment and a fine. Proposed section
101Q, which is located in proposed Division 4 of the Bill, is discussed in Chapter 10.

56

The first four options (no sentence, CRO, fine and CBO) may also be combined with a ‘spent conviction
order’, the purpose of which is to relieve a person of the consequences of the conviction: s 45 Sentencing
Act 1995.

57

David K Malcolm AC, (1998) supra note 15. For example refer to sections 34 – 38 Sentencing Act 1995
which sets out the sentencing process and ss 39 – 45 which sets out sentencing options.

58

Ibid.
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PERCEPTION OF INCONSISTENCY
What is the perception?
5.17

Almost all of the submissions received by the Committee commented that public
perception of leniency by the courts was mistaken. Put in general terms - a distinction
is to be made between public opinion and public judgment. ‘Opinion’ is what is
elicited when persons are asked to give yes/no answers to complicated questions. For
example:
“… most people when asked, cold “Are sentences too harsh, too
lenient, or about right?” will answer “too lenient”. Public opinion
researchers have established, however, that such answers are
generally premised on mistaken beliefs, nurtured by newspaper
accounts of sensational crimes and anomalous cases, that sentences
are much less harsh than they really are.”59

5.18

This issue was raised with the Committee by the Chief Justice, and the Society for
Labor Lawyers (WA) Inc, the latter stating in their submission to the Committee that:
“There is, undoubtedly, a public perception in WA that courts are too
lenient and that offenders are released too early. This perception is
wrong.
Given that WA has had the highest adult imprisonment rate of any
State in Australia for 20 years, the Government and Parliamentarians
generally should be working with the Courts and the media to dispel
the myths, instead of encouraging wrong impressions by introducing
legislation such as the Sentencing Matrix Bill 1999.
The Courts have indicated on more than one occasion that they are
prepared to work with the Government to ensure that information on
sentencing is more readily available to the judiciary and to the public,
thereby ensuring consistency and accountability.”60

59

Michael Tonry and Kathleen Hatlestad, eds, Sentencing Reform in Overcrowded Times: A Comparative
Perspective, (New York, Oxford University Press, 1997) 250.

60

Submission 1. See further: David K Malcolm AC, (1998) supra note 15.
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This point was also explored by the Western Australia Council of Religious Institutes
who, in their submission to the Committee, stated:
“It seems to us that magistrates and judges have been grossly
misrepresented by the media especially in the desperate search for
someone to blame. All the evidence suggests that they have
responded to community concerns and, as Justice Malcolm observes,
they have imposed in most cases longer sentences than previously for
armed robbery, robbery, home invasions, car theft and serious
assaults, which of course led to the immense overcrowding in our
prisons.”61

5.20

In their submission to the Committee the Australian Section – Western Australian
Branch of the International Commission of Jurists and People for Justice (ICJ-WA)
argued that the Bill:
“ … wrongly proceeds from an assumption that there is an
unwillingness on the part of the judiciary to sentence consistently
between offenders and offences, and that there is a need for the
Legislature to set it straight and make it more responsive to a public
that is crying out for a consistency in sentencing which the Judiciary
is perversely ignoring. That is both insulting and unfair to the
Judiciary and a grossly inaccurate representation of the approach the
judiciary takes to sentencing. The Judiciary has been persevering
with the limited technological tools at its disposal to deliver justice on
the basis of the accumulated wisdom of a common law system in an
admirable manner in the face of a good deal of ill-informed
criticism.”62

5.21

The ICJ-WA went on to observe that:
“Very often the conduit for a day to day understanding by legislators
and the general public of what is happening in the Courts is the mass
media.
It is undoubted that journalists have their own
understandable difficulties comprehending the intricacies of a legal
process such as sentencing, and then communicating sufficient detail
of it to the public to provide an adequate understanding of its

61

Submission 2.

62

Submission 5.
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subtleties; bearing in mind the constraints of the conventional format
of the print and electronic media.”
5.22

This view was echoed by the Prisoners Advisory Support Service WA (Inc):
“... the general public require and call for a safe community. When
presented with the factual information as provided to sentencing
judges, the general public tend to agree with the courts.
...
Correct and factual information will empower victims and community
members to make informed decisions about what is in their best
interest, and for the common good. To date the media and
government has not been generous with correct information from
local or other jurisdictions.”63

5.23

The point was also recognised by the Attorney General.
Committee, he stated:

In evidence to the

“The main problem was not the sentences themselves – in 99 per cent
of cases these were appropriate and the maximum penalties should be
reserved for extreme cases – but the public’s obvious lack of
understanding and concern about sentencing” 64
5.24

In evidence to the Committee the Law Society agreed that the public’s misperception
of leniency rests largely on erroneous or badly used data and on the media attention
that focuses on the unusual or atypically short sentence given to certain offenders.
The Law Society and the DPP considered that better education of the public would
help to rectify this.65

5.25

In this respect the DPP stated to the Committee that:
“My personal experience as acting Director of Public Prosecutions is
that I have received many complaints from members of the public
both directly affected by crime and those simply reflecting the views
of others directly affected. I found that by writing to or speaking with
those persons, almost without exception, I have been able to explain

63

Submission 7.

64

Evidence, Hon P G Foss QC MLC, supra note 51.

65

Evidence, Mr Robert Mazza and Mr Patrick Hogan, Criminal Law Committee, Law Society of Western
Australia (Perth, June 30 1999); and Evidence, Mr Robert Cock QC, supra note 32.
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to them in a way that has satisfied them about the appropriateness of
the disposition by which otherwise they were shocked.
The
explanation is a matter of providing to them clear and correct
information which is probably not published but which is available on
the record. … by dealing with particular people and going through
the facts of a case with them, almost without exception I have been
able to persuade them that the disappointing sentence was
appropriate or, in cases in which it was not, I have taken appeals.” 66
5.26

In The West Australian, the DPP is quoted as saying:
“Much of the public concern about the adequacy of sentencing could
be quelled if WA’s judges better explained their decisions … Judges
were increasingly setting out the aggravating and mitigating factors
influencing their decisions but needed to be more consistent … there
would be a lot less community unrest, if more statistical information
on sentencing was included.”67

5.27

In respect of this issue the Attorney General has stated to the Committee:
“It will not be possible to educate the public to the same state of
knowledge of sentencing principles or understanding of factual
situations as lawyers. Yet that is virtually what will be required if
they are to understand the sentencing. Sentencing like many matters
in the law is arcane. Efforts by judges to reach the general public
fail. I have seen the news releases on sentences issued by the
Supreme Court and admirable, precise and clear though they are they
mean nothing to a non-lawyer. Furthermore, for the public to
understand, they need to have information presented in a statistical
manner. They cannot read dozens of reasons for judgment to arrive
at an inductive result – they need to see it presented in much the same
manner as the Judicial Sentencing Information System presents it.
Lawyers often have trouble in understanding why the public can’t see
things they way they do and lawyers who become judges even more
so. It is a different world, and even though they may have good
grounds to believe they are doing the right thing, the public will never
understand it until they too become lawyers.

66

Evidence, Mr Robert Cock QC, supra note 32.

67

Julie Butler, ‘Cock calls on judges to be more consistent’, The West Australian, (Perth) September 11 1999,
47.
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As far as education will help, the Committee would be aware of the
state of sentencing in WA through data I tabled with the Committee
on 28 July 1999. In addition, information on sentencing statistics is
now published regularly by the Ministry of Justice.
The [Bill] takes this a step further by requiring detail of the reasons
for those variations in sentence and publishing that in a statistical
form.”68
5.28

In evidence to the Committee Mr Patrick Hogan, on behalf of the WA Law Society,
proposed that it would be better to provide more resources to the Supreme Court so it
could deliver guideline judgments for sentencing. Mr Hogan also suggested that
improving options for crime victims to express themselves properly might help
address their anger and frustration.69

5.29

Further, the DPP suggested to the Committee that the Government’s plan to prescribe
the sentences in a so-called matrix, or schedule, might restrict judicial discretion but
that was ‘not necessarily a bad thing’ if it resulted in more consistency and a better
understanding of sentences.70

How can it be measured?
Using appeals as a measure
5.30

In his tabled report to Parliament the Chief Justice made reference to appeals as being
the only objective measure of dissatisfaction.71 In this respect Judges of the District
Court observed, in their tabled report to Parliament, that “during 1997-1998 there
were only 78 appeals to the Court of Criminal Appeal from sentences imposed by
Judges of the District Court and, of those, 56 were dismissed, 5 were varied and only
17 were allowed.”72

5.31

Witnesses submitted to the Committee that the current appeal process was seen to be
working efficiently and effectively and allowed any aberration in sentencing to be

68

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

69

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.

70

Evidence, Mr Robert Cock QC, supra note 32.

71

David K Malcolm AC, (1998) supra note 15.

72

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998).
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corrected.73 In evidence to the Committee the Law Society stated that the appeal
process, subject to some improvement, deals properly with excessive or inadequate
sentences.74
5.32

5.33

An alternative viewpoint on the efficacy on appeals as a measure of dissatisfaction
with sentencing decisions was observed in a discussion paper published by the New
South Wales Law Reform Commission. Some of the arguments included: 75
•

The process of appeals is purely reactive and the Courts of Criminal Appeal can
only articulate principles of sentencing in cases which are appealed to it.

•

As serious crimes and extreme sentences predominate in such appeals, the cover
of sentencing law can be incomplete, particularly for the more minor offences.

•

The cases, which are appealed, may have as much to do with availability of
money as an appealable case. In other words matters may not be appealed
because of lack of money, or legal aid. This may skew the cases that are
appealed.76

•

The judgment in an appeal may give little indication to the weight and effect of
aggravating and mitigating factors.

•

The judgments cannot consider a relationship for that offence with sentencing
levels for other offences.

A further impediment to appeals achieving the objective of consistency was observed
by the Attorney General who informed the Committee during his evidence that:
“Our system of appeals operates in a distinctly different way with
respect to appeals against severity, from the way it operates with
respect to Crown appeals against leniency.
Wherever a trial judge sentences in a manner that can be described
as inconsistent with that of other trial judges by being too harsh, the
appellate court will correct the error without any restraint on its
doing so. In the case of Crown appeals however, there are significant
restraints which do not operate in the case of severity appeals.

73

Submissions 3 & 4.

74

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.

75

New South Wales Law Reform Commission, Sentencing, Discussion Paper No 33 (April 1996), 237 – 239.

76

See, for example: Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.

G:\DATA\LG\LGRP\lg053mtxrp.doc

35

Standing Committee on Legislation

FIFTY THIRD REPORT

There remains significant, and entirely inappropriate, inhibitions on
Crown law officers initiating appeals at all. If they are lodged,
appellate courts approach such appeals with the application of the
principle of double jeopardy.
There are hurdles which the Crown has to overcome before the
appellate court will interfere with an exercise of discretion that is
said to be too lenient, which do not need to be overcome in the case of
interference with the exercise of discretion said to be too harsh. The
matrix will in some ways be fairer because an over severe sentence is
highly likely to be set aside and the Crown is unlikely to appeal if it
does not regard a ‘light’ sentence as unfair in the circumstances.”77
Available information and statistics
5.34

During evidence to the Committee, the Attorney General tabled a series of charts,
which indicated the imprisonment penalties for selected indictable offences in the
District and Supreme Courts in 1997-98 and 1998-99. The charts are reproduced on
the following pages. Further charts for the years 1997-98 are attached as Appendix 8.

5.35

The charts indicate the statutory maximum penalty imposed, the maximum sentence
imposed, the median sentence imposed and the minimum sentence imposed for a
selection of offences. In evidence to the Committee the Attorney General observed
that for attempted murder, the median sentence is about 10 years; for robbery whilst
armed, the median sentence is four years with a maximum of 22 years; for
manslaughter, the maximum is 12 years and the median is four years; for acts intended
to cause grievous bodily harm, the maximum is five years, the minimum is two years
and the median is three years. 78

5.36

The Attorney General went on to observe to the Committee that in all cases, except for
attempted murder, the median sentence is close to the minimum and is approximately
one-tenth of the maximum sentence provided for by Parliament.79 The Attorney
General submitted to the Committee that the charts show “that the exercise carried
out by Parliament, in which it sets and varies maximum penalties, does not
necessarily have much effect in real terms on what happens in the courts.” 80

77

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

78

Evidence, Hon P G Foss QC MLC, supra note 51.

79

Ibid.

80

Ibid.
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5.37

5.38

Chapter 5: Aspects of Sentencing in Western Australia

In the view of the Attorney General:81
•

the charts indicated that the median sentence is seldom higher than about 25% of
the maximum sentence and the maximum sentences imposed seldom reflect half
the maximum permitted by law; and

•

the public are dissatisfied with sentencing because people are not being sentenced
to the terms that Parliament provides as the maximum.

Sentencing information is considered further in Chapter 7 of this report.

SUMMARY
5.39

Submissions received by the Committee commented that public perception of leniency
by the courts was mistaken.

5.40

The Committee is of the view that whilst appeals may be one useful measure of
consistency in sentencing, they need to be accepted in light of the ability of the
‘average appellant’ to appeal.

5.41

Charts presented to the Committee by the Attorney General indicate that in almost all
cases represented, the median sentence imposed by the courts is close to the minimum
and is approximately one-tenth of the maximum sentence provided for by Parliament.

81

Ibid.
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CHAPTER 6
ASPECTS OF SENTENCING IN OTHER JURISDICTIONS
INTRODUCTION
6.1

In conducting its inquiry into the Bill the Committee may legitimately compare the
mechanisms and procedure anticipated by the Bill with alternative methods of
achieving the same purpose.

6.2

In this Chapter the Committee examines approaches of Victoria, New South Wales,
the United Kingdom and the United States of America to sentencing, in particular the
approaches taken and/or considered regarding alternative methods which may be
engaged in the pursuit of attaining consistency, transparency and accountability in
sentencing.

6.3

Approaches to sentencing depend on the prevailing social, political and jurisprudential
foundations at the time sentencing issues are implemented and reviewed in any
particular jurisdiction. There are options for reducing sentencing disparity which vary
according to the degree by which they seek to constrain the exercise of judicial
discretion.

6.4

The Committee has not independently examined the operation of sentencing
approaches in jurisdictions other than New South Wales. Except for discussion
relating to New South Wales, comments are based on a review of some of the
available literature.

AUSTRALIA
6.5

In 1988 two comprehensive reviews of sentencing in Australia were published by the
Victorian Sentencing Committee and the Australian Law Reform Commission.82
These were followed in December 1996 by the report of the New South Wales Law
Reform Commission.83 These reports provide a comprehensive overview of
sentencing and the Committee has not re-examined the matters discussed in those
reports.

82

Victorian Sentencing Committee, Sentencing, (April 1988); and Australian Law Reform Commission,
Sentencing, Report No 44 (1988).

83

New South Wales Law Reform Commission, Sentencing, Report No 79 (December 1996). See also New
South Wales Law Reform Commission, Sentencing, Discussion Paper No 33 (April 1996).
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Victoria
6.6

In its 1988 report, the Victorian Sentencing Committee observed the escalation of
mandatory penalties in that State and recommended the abolition of such penalties.
The committee referred, in some detail, to research findings on the application of
mandatory sentences in the United States.

6.7

Victoria’s response to perceived sentencing disparity and the pursuit of consistency
was to introduce a mixture of sentencing guidelines and judicial training under the
Sentencing Act 1991 (Vic) and the Judicial Studies Board Act 1990 (Vic) respectively.
These do not appear to have been successful.

6.8

The Committee’s detailed observations on the situation in Victoria are attached as
Appendix 5.

New South Wales
The Committee’s inquiries
6.9

Evidence provided to the Committee by Mr Giles Nunis (Director of Courts
Development, Ministry of Justice) at a Committee hearing on May 3 2000, discussed
the similarities and differences between the Judicial Information Research System
(“JIRS (NSW)”) maintained by the Judicial Commission of New South Wales
(“JCNSW”), in particular the Sentencing Information System (“SIS”) component; and
the sentencing information system proposed by the Ministry of Justice (“JSIS
(WA)”).84
The sentencing information systems are discussed in more detail in
Chapter 7 of this report.

6.10

Accordingly between May 16 and May 18 2000 a Subcommittee travelled to Sydney
for the purposes of its inquiry into the Bill.85 A list of those persons who met with the
Committee is attached as Appendix 2. A detailed commentary on the Subcommittee’s
investigations is attached as Appendix 4.

84

Evidence, Mr Giles Nunis, Director, Courts Development, Court Services, Ministry of Justice (Perth, May 3
2000).

85

The Subcommittee comprised Hons Bill Stretch (Convenor of Subcommittee), Giz Watson and Nick
Griffiths MLCs and was accompanied by the Principal Advisory Officer, Ms Mia Betjeman.
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Assessment
6.11

86

Persons with whom the Committee met in New South Wales made the following
observations regarding JIRS (NSW) (in particular the SIS component):
•

JIRS (NSW) is a voluntary system administered by an independent body (the
JCNSW).

•

JIRS (NSW) has support from the Judiciary because it does not hamper judicial
discretion.

•

JIRS (NSW) is an effective method of collating sentencing information.

•

If properly researched information is available it is to be expected that the range
of sentences for any given offence would move towards the norm.

•

Statistics from SIS achieve a greater consistency in approach to sentencing.

•

The media used SIS to report cases and, in the view of some persons with whom
the Committee met, this has led to more accurate reporting and as a result,
perceptions of leniency have been partly dispelled.

•

SIS only records four aggravating and mitigating factors (age, prior history,
whether the person was on conditional liberty and plea) which factors were
selected by a statistician not a lawyer and this may not be specific enough for
comparative purposes.

•

As each case depends on its own facts some legal practitioners did not find SIS of
much assistance, however it was used to check their own ‘intuitive judgment’ of
what the sentence should be. Other legal practitioners stated that the statistics
were routinely consulted when preparing a case or appeal.

•

Members of JCNSW and some legal practitioners state that SIS has become an
essential tool for courts and practitioners; both at first instance and at appellate
level. Figures from the JCNSW indicate that there is approximately 2000
inquiries per month.86

•

Some legal practitioners believe that application of information from SIS cannot
be done automatically, or in a mathematical way.

Ernest Schmatt, ‘The Role and Functions of the Judicial Commission of New South Wales’, (Paper
presented at the Judicial Conduct and Ethics Conference, Dublin, Ireland, May 6 2000)
<http://www.judcom.nw.gov.au/dublin.htm>> Part 7.
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•

Statistics may provide an indication of general sentencing trends and standards
and to that degree assist in determining whether or not, particularly for appeal
purposes, the decision is ‘manifestly excessive’ or ‘manifestly inadequate’.

•

Statistics may be less useful than surveys of decided cases, which enable some
detail of specific circumstances to be set out for the purposes of comparison.

Persons with whom the Committee met in New South Wales made the following
observations regarding guideline judgments:
•

Most stakeholders are impressed by the pro-active approach of the NSW Chief
Justice with regard to delivering guideline judgments.

•

Guideline judgments have support from the Judiciary because they do not hamper
judicial discretion.

•

Guideline judgments have support from the legal profession, some members
stating that they have two major benefits - consistency and the correction of
sentencing levels.

•

Guideline judgments enable the court to have access to a wealth of properly
researched material. The material before the courts involves extensive review by
all stakeholders (eg Public Defender, DPP, defence counsel) and may often
include the views of sentencing academics.

•

If properly researched information is available it is to be expected that the range
of sentences for any given offence would move towards the norm.

•

There are indications that judges are sentencing in accordance with the guideline
judgments.

•

A comparison of statistics before and after the first guideline judgment case of R v
Jurisic87 shows a difference in the sentencing range for drink driving. The range
of sentence imposed after R v Jurisic appears to be narrower and the length of the
average sentence higher than before the judgment was delivered.

•

Guideline judgments may have a ‘significant calming effect’ on public
perceptions and sensational publicity. They are a mechanism which the Attorney
General (NSW) or the DPP (NSW) can access, if there is a justifiable public
concern about either leniency or inconsistency in sentences. Some people
ventured the opinion that guideline judgments seem to have met the concern in
NSW about consistency.

R v Jurisic (1998) 45 NSWLR 209.
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•

One view was that a ‘grid’ of guideline judgments does not equate to a
presumptive sentencing grid as the later usually does not allow for sufficient
judicial discretion. Another view was that after a number of years of guideline
judgments there may well be little difference between a ‘legislative sentencing
grid’ and a ‘judicial guideline judgment grid’.

•

In this respect the Committee notes that, unlike legislative sentencing grids,
guideline judgments are “intended to be indicative only and are not intended to be
applied to every case as if they were rules binding on sentencing judges.”88

•

In some cases a guideline judgment expressed in quantitative terms is not
appropriate with respect to an offence, principally in view of the diversity of
circumstances in which the offence can be committed – it is not possible to
identify a ‘typical’ case. In such case the court may still use a guideline judgment
to indicate the relevant sentencing considerations. 89

•

There will be, of necessity, a delay in obtaining guideline judgments in all the
major offences. Applications require a great deal of time and effort in preparation
and the legal profession usually has to wait for an appropriate vehicle to explore a
guideline judgment.

•

Guideline judgments are traditionally used for pronouncing guidelines for
sentencing specific offences. Due to recent legislative enactments (refer
Appendix 4) courts are now using guideline judgments as a vehicle for the
pronouncement of sentencing principles.90

The Committee was informed by those members who travelled to New South Wales,
that there was substantive evidence to the effect that JIRS (NSW) and SIS were being
used by the New South Wales judicial and legal professions and in conjunction with
guideline judgments were achieving clarity and consistency in sentencing.

88

Ibid, at 220.

89

See for example: In the matter of the Attorney General’s Application (No 1) under s 26 of the Criminal
Appeal Act; R v Ponfield; R v Scott; R v Ryan; R v Johnson [1999] NSWCCA 435.

90

Refer to R v Thomson; R v Houlton [2000] NSWCCA 309, being a guideline judgment with respect to the
discount for a plea of guilty, applicable to NSW offences generally.
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THE UNITED KINGDOM91
The Criminal Justice Act 1991 (UK)
6.14

Given their common jurisprudential development, aspects of sentencing in the United
Kingdom generally reflect aspects in Western Australia. The Criminal Justice Act
1991 (UK) (“UK Act”) introduced a new sentencing framework that can be described
as a sentencing pyramid with the large base representing absolute or conditional
discharge working up to fine, then community sentences to prison at the apex. In all
but the most serious cases, courts are expected to start at the base and work their way
up to the apex.

6.15

Section 6 (1) of the UK Act is designed to ensure that a court moves up from a fine to
a community sentence only if it is satisfied that the offence is sufficiently serious to
warrant this. Once the court crosses the threshold, it may choose between probation
orders, community service orders, or a combination order. On making the choice and
deciding the length of the order it must choose the one most suitable to the need of the
offender and also ensure that the ‘restrictions on liberty’ involved are ‘commensurate
with the seriousness of the offence’.

6.16

The final step in the pyramid, from a community sentence to prison, should only be
taken if the court is satisfied that the offence is ‘so serious that only a custodial
sentence can be justified’ (s 1(2) UK Act). If the court is of that opinion, the length of
the prison sentence must be ‘commensurate with the seriousness of the offence’ (s
2(2) UK Act). Long sentences based on individual deterrence or general deterrence
are ruled out. However a court may impose an incapacitative sentence for a sexual or
violent offence if it believes that only that sentence would be adequate to protect the
public from serious harm from the offender. Such sentence may be longer than would
be proportionate to the seriousness of the offence committed.

6.17

It has been stated by an academic on sentencing in the United Kingdom that:
“The 1991 Act does not introduce a complete code of sentencing
laws. Instead it superimposes a framework on the existing common
law of sentencing, developed by the Court of Appeal over the last
eighty years. The White Paper of 199092 envisaged a partnership
between the legislature and the courts, in which the Court of Appeal

91

Information based on monologues in Michael Tonry and Kathleen Hatlestad, eds, Sentencing Reform in
Overcrowded Times: A Comparative Perspective, (New York, Oxford University Press, 1997) 133 - 148.

92

United Kingdom Government’s 1990 White Paper, Crime, Justice and Protecting the Public.
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through its judgments would give guidance that would put ‘the flesh’
on the ‘bones’ established by Parliament.”93
Guideline judgments
6.18

The ‘flesh’ referred to above has been developed by the Court of Appeal handing
down approximately one dozen guideline judgments, each of which includes some
sentencing standards for a major offence such as drug trafficking, rape, causing death
by reckless driving and child abuse.

6.19

The Crime and Disorder Act 1998 (UK) enacts a formal guideline judgments
procedure. The legislative provisions require the Court of Appeal to consider
producing sentencing guidelines when appropriate cases come before it, and the Court
is also to review existing guidelines. The aim is to develop guideline judgments for
all the major offences. The legislation establishes a sentencing advisory panel that can
offer advice to the Court of Appeal, and can propose to the Court that sentencing
guidelines for a particular offence should be drawn up, or revised.94 In addition the
Magistrate’s Association issues voluntary guidelines.

THE UNITED STATES OF AMERICA
Overview
6.20

After a call for more fairer and principled sentencing practices in the 1970s, every
state in the United States considered fundamental sentencing changes, and most have
enacted some. In 1975 every jurisdiction had an ‘indeterminate sentencing system’.
Sentencing was said to be indeterminate because the length of prison sentences could
not be determined at sentencing.

6.21

An indeterminate sentencing system typically operated as follows:
•

Legislatures set maximum sentences for offences;

•

judges impose any lawful sentence and set minimum terms for individual cases;

•

parole boards decide when prisoners could be released; and

93

Andrew Ashworth, New Sentencing Laws Take Effect in England in Michael Tonry and Kathleen Hatlestad
(eds), Sentencing Reform in Overcrowded Times: A Comparative Perspective, (New York, Oxford
University Press, 1997) 133, 135.

94

Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments, NSW Parliamentary Library
Research Service Briefing Paper No 18/98 (1998).
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prison officials can shorten sentences by as much as a third through award of time
off for good behaviour.

6.22

Administrators who exercised their function out of public view determined the actual
sentence served. 95

6.23

Indeterminate sentencing fell into disrepute in the United States coming under attack
for its lack of transparency, consistency and accountability. Jurisdictions responded in
different ways and at different rates. The solution in some jurisdictions, notably the
federal system, Oregon, Minnesota and Washington, was to establish guidelines to
reduce release disparities. Ultimately 20 other states did likewise. Other jurisdictions
abolished parole outright and the discretion of prison officials to afford time off for
good behaviour was also affected.96

6.24

There is now considerable variation in the American states, in terms of the form of
sentencing grids and the processes behind their development. Some states operate a
‘statutory determinate sentencing’ regime,97 others utilise ‘voluntary sentencing
guidelines’,98 yet others utilise ‘presumptive guidelines’.99 ‘Mandatory sentencing
laws’ exist in all states.100 It is therefore hard to generalise, from a review of the
literature, the success or otherwise of the reforms and the regimes.

6.25

When assessing the USA systems and drawing analogies between USA and Australia,
the Committee notes that there is a fundamental difference between the sentencing

95

See further: Michael Tonry and Kathleen Hatlestad (eds), op.cit.

96

Ibid.

97

A sentence imposed under a statutory determinate sentencing regime is ascertainable at the time of
imposition. There is no parole component. A system may specify maximum sentences with no standards to
govern judicial discretion, specify a range of standards or specify concrete standards for sentences. The
first two systems have been criticised as offering very little guidance to sentencers. The latter system has
been criticised as placing greater emphasis on plea bargaining and endowing prosecutors with too much
discretion. For further discussion see Victorian Sentencing Committee, Sentencing (April 1988).

98

Voluntary sentencing guidelines grew out of the use of parole guidelines. They involve a set of nonbinding policies in words or numbers. If the judge ignores them there is no statutory force or mechanism to
ensure that courts adhere to the guidelines. Guidelines can be developed through sentencing commissions.
Critics assert that as compliance was voluntary they have been unable to reduce disparity. For further
discussion see Victorian Sentencing Committee, Sentencing (April 1988).

99

Presumptive guidelines are different to voluntary guidelines as they are afforded a legislative mandate and a
system of appellate review is attached. Most guidelines are developed through sentencing commissions.
For further discussion see Victorian Sentencing Committee, Sentencing (April 1988).

100

Mandatory sentencing laws involve a legislative pronouncement of a mandatory penalty for a specific
offence, in which judicial discretion is restricted to imposing the specified, or a higher, sentence. In the
USA, mandatory sentences (or mandatory minimums, as they may be called) are usually reserved for
violent drug or repeat offenders. Mandatory minimum sentences have been criticised. As they only apply
to those convicted of the offence their application may be affected by the practices of the police,
prosecutors and judges who have to apply them. For further discussion see Victorian Sentencing
Committee, Sentencing (April 1988).
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practice in Western Australia and the USA in that there was no system of appeal in
most jurisdictions of the USA until quite recently.101
6.26

Further as stated in the 1988 report of the Victorian Sentencing Committee:
“In addition until recent moves for reform in the USA, judges and
magistrates or their equivalents played very little part in the
sentencing of offenders.
Generally sentencing practices were
motivated by the rehabilitative ideal, and courts tended to set the
maximum and a minimum sentence leaving it to the parole boards to
determine the actual sentences served by the offender. So for example
a court might determine during that period when the offender would
be released. This varies considerably from the system in Victoria
[also Western Australia] where the Judges set the real parameters of
the sentences and the parole board must work within those
parameters. In the USA the sentencing discretion as exercised by the
parole boards was simply not reviewable except on constitutional
grounds. It is also significant that in the USA in most jurisdictions
there was no jurisprudence of sentencing and in essence sentencers
exercised their discretion in a vacuum and abdicated their powers to
officials and administrators.”102

6.27

A further caveat is required. In commenting on the various sentencing regimes in the
United States the Committee repeats that it is, to a certain degree, drawing
comparisons and analogies with an unknown - the form, structure and extent of the
sentencing regulations which may be promulgated under the Bill has not been made
public.

6.28

However, bearing in mind the above two caveats, the Committee examined
‘presumptive guidelines’ in more detail as these are perhaps more akin to the ‘matrix’
which has been mentioned by the Attorney General. It is also the regulatory form to
which most witnesses have levelled their concerns.

101

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia, A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998). And see Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra
note 65.

102

Victorian Sentencing Committee, Sentencing (April 1988) 34.
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The Committee has not examined other sentencing regimes in further detail. These
have been examined elsewhere.103

Presumptive sentencing guidelines
Introduction
6.30

At the outset the Committee distinguishes between ‘mandatory sentencing’,
‘mandatory minimum sentencing’ and ‘presumptive guideline sentencing’ as they are
often confused.104 Mandatory sentencing laws involve a legislative pronouncement of
a mandatory penalty for a specific offence, in which judicial discretion is restricted to
imposing the specified, or a higher, sentence.

6.31

Mandatory minimum penalties generally do not prescribe ‘mandatory penalties’ as
such but mandatory minimum penalties for offenders who exhibit the requisite ‘track
record’ of offending. The sentencer’s discretion is confined within narrower limits.
Mandatory minimum sentences currently exist in State legislation under the Criminal
Code and the Road Traffic Act.105

6.32

Presumptive guideline sentencing requires judges to use similar starting points for
similar offences, but then allows them to ‘ratchet’ the sentence up or down depending
on the defendant’s role in the offence and the facts of the case. In this way, guidelines
may permit judges to consider individual case factors when sentencing an offender. In
the United States, sentencing guidelines are usually developed by sentencing
commissions and can be corrected or new penalties can be considered and
implemented to ensure the system evolves with society.

103

See further: Sandra Shane-DuBow, Alice P Brown and Erik Olsen, Sentencing Reform in the United States:
History, Content and Effect, (National Institute of Justice, U.S. Department of Justice, August 1985);
Victorian Sentencing Committee, Sentencing, (April 1988); New South Wales Law Reform Commission,
Sentencing, Report No 79 (December 1996); New South Wales Law Reform Commission, Sentencing,
Discussion Paper No 33 (April 1996); Michael Tonry and Kathleen Hatlestad, eds, op. cit.

104

But see Neil Morgan, ‘Capturing Crims or Capturing Votes? The Aims and Effects of Mandatories’ (1999)
22(1) UNSW Law Journal 267. Morgan argues that all three variants are part of a wider definition of
‘mandatories' as a mandatory component is found in the imposition and implementation of sentences.

105

For example, s 63 of the Road Traffic Act 1974 (WA), a first offence of driving under the influence (DUI)
carries a fine of “not less than $500 or more than $1,200” and mandatory disqualification for a minimum of
six months; for a second DUI it is $1,000 to $1,800 and a minimum of two years disqualification. For a
third or subsequent DUI, $1,200 to $2,500 and permanent disqualification. In the case of wilful murder the
offender is liable under the Criminal Code to a mandatory penalty of strict security life imprisonment or life
imprisonment. In the case of murder the offender is liable to a mandatory punishment of life imprisonment.

50

G:\DATA\LG\LGRP\lg053mtxrp.doc

FIFTY THIRD REPORT

6.33

Chapter 6: Aspects of Sentencing in Other Jurisdictions

Departure from the range is possible, upon reasons given and subject to appellate
review, and a body of jurisprudence on permissible reasons for departure has
developed.106

Content
6.34

The most common format for guidelines is the two-variable matrix, which relies on
offence severity and prior criminal history. Applicable sentences for any case are
calculated by finding the cell where the applicable criminal record column intersects
with the applicable offence severity row. However there are many areas where grids
in the American states can vary considerably from each other. For example, there are
diverse methods of ‘scoring’ criminal history (whether on violence or recency) and for
categorising offences (some divide crimes into ten or twelve categories, others, such
as the US Federal sentencing guidelines, use 43 levels of offence severity). 107

Medium of promulgation
6.35

American States promulgate their guidelines in different methods:
•

Detailed primary legislation.

•

Primary and delegated legislation: main principles set out in primary legislation
with the task of formulating detailed guidance delegated to some other body,
which guidance then becomes law with the agreement of the Legislature108 or they
are enacted after a certain time unless they are rejected by the Legislature.

•

Primary legislation and the Judiciary: main principles set out in primary
legislation with the task of formulating detailed guidance left to the Judiciary.

106

Andrew Ashworth and Andrew von Hirsch, ‘Structuring Sentencing Discretion’ in Andrew Ashworth and
Andrew von Hirsch (eds) Principled Sentencing: Readings on Theory and Policy (Oxford 1988) 212, 216.

107

Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments, NSW Parliamentary Library
Research Service Briefing Paper No 18/98 (1998), 9 – 11. See further: Albert Aschuler, ‘The failure of
sentencing guidelines: A plea for less aggregation’, (1991) 58 University of Chicago Law Review 901;
Frank Bowman, ‘The Quality of Mercy Must be Restrained, and Other Lessons in Learning to Love the
Federal Sentencing Guidelines’, (1996) 4 Wisconsin Law Review 679; Sandra Shane-DuBow, Alice P
Brown and Erik Olsen, Sentencing Reform in the United States: History, Content and Effect, (National
Institute of Justice, U.S. Department of Justice, August 1985); Dale Parent and others, Key Legislative
Issues in Criminal Justice: Mandatory Sentencing (National Institute of Justice, U.S. Department of
Justice, January 1997) ,<http:/www.ncjrs.org/txtfiles/161839.txt>> (April 28 1999); Michael Tonry and
Kathleen Hatlestad (eds), op.cit.; Jeremy Travis, Key Legislative Issues …: The Impact of Sentencing
Guidelines, (National Institute of Justice, U.S. Department of Justice, August 1985)
<<http:/www.ncjrs.org/txtfiles/sentguid.txt>> (April 28 1999); and US Department of Justice, Office of
Justice Programs, Bureau of Justice Assistance, National Assessment of Structured Sentencing, (February
1996).

108

For example: Minnesota and Oregon.
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Sentencing commissions
6.36

Most jurisdictions in the United States have established a sentencing commission or
similar body with authority to study sentencing practices and recommend guidelines
to assist in the development of sentencing guidelines.

6.37

Sentencing commissions vary considerably from jurisdiction to jurisdiction. Most
have legislative support and are independent of the Legislature, Judiciary and
Executive.109

6.38

Most commissions in the United States are broadly representative, including
criminologists, judges, prosecutors, defence solicitors, correctional officials, public
members and sometimes legislators.110

6.39

Commissions differ greatly in their role in relation to the Legislature. In Minnesota,
for example, the commission has primary control over the formulation of sentencing
policy. In other states the commission plays a much more consultative role and the
Legislature retains primary control over sentencing policy.

6.40

Recently the American Bar Association has advocated standards that include
permanent sentencing commissions being established in every American jurisdiction
with responsibility to effect legislative policies. The ABA have argued that the
Legislature should make broad policy statements whilst the commission, being best
placed to develop a systematic approach to sentencing, make more detailed
guidelines.111 The ABA Standards envision that “the judiciary and the sentencing
agency will play coequal roles in the evolution of a common law of sentencing. The
[commission] is particularly competent at considering system wide issues. The courts
have unique expertise concerning the imposition of punishment in individual cases.”112

6.41

The effectiveness of sentencing commissions depends on the degree to which its work
is accepted and followed by those who impose sentences in the courts. This in turn
depends on the vehicle chosen for delivery of the guidelines – voluntary or
presumptive mandatory.113

109

Virginia’s is located entirely within the judicial branch: Richard S. Frase, Sentencing Guidelines Are ‘Alive
and Well’ in the United States in Michael Tonry and Kathleen Hatlestad (eds), op. cit.

110

Ibid. See further: US Department of Justice, Office of Justice Programs, Bureau of Justice Assistance,
National Assessment of Structured Sentencing, (February 1996) 35 – 44. Also noted in Evidence, Mr Neil
Morgan, supra note 14 at 8.

111

Kevin S. Reitz and Curtis R. Reitz, American Bar Association Adopts New Sentencing Standards in
Michael Tonry and Kathleen Hatlestad (eds), op.cit. at 18.

112

Ibid.

113

See further: Victorian Sentencing Committee, Sentencing, (April 1988).
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Commissions are able to provide long term planning and facilitate detailed
consultation with relevant stakeholders. US commentators have argued that broad
participation in the guideline development process cultivates commitment to the final
guidelines and improves their quality.114

Assessment
6.43

Whether or not presumptive guideline sentencing has been successful has not been
resolved.115

6.44

Attached to this report as Appendix 6 are extracts from a briefing paper prepared by
the New South Wales Parliamentary Library which summarise the arguments in
favour of and against sentencing grids. The Committee has not independently
examined these claims and includes the information in this report as an indication of
issues that may be relevant to debate in the Legislative Council.

6.45

The Committee emphasises that it has not examined any of the various models of grid
and matrix sentencing in the United States of America. If Division 3 of the Bill was to
be implemented by the introduction of #101J regulations to Parliament, then the
Committee considers that it would be highly desirable for a Parliamentary Committee
to examine, first hand, some of the various models of grid and matrix sentencing in
the United States of America.

SUMMARY
6.46

There is substantive evidence to the effect that JIRS (NSW) and SIS were being used
by the New South Wales judicial and legal professions and in conjunction with
guideline judgments were achieving clarity and consistency in sentencing.

114

US Department of Justice, Office of Justice Programs, Bureau of Justice Assistance, National Assessment of
Structured Sentencing, (February 1996) xvii.

115

See Albert Aschuler, ‘The failure of sentencing guidelines: A plea for less aggregation’, (1991) 58
University of Chicago Law Review 901; Frank Bowman, ‘The Quality of Mercy Must be Restrained, and
Other Lessons in Learning to Love the Federal Sentencing Guidelines’, (1996) 4 Wisconsin Law Review
679; Jeremy Travis, Key Legislative Issues … : The Impact of Sentencing Guidelines, (National Institute of
Justice, U.S. Department of Justice, August 1985) <<http:/www.ncjrs.org/txtfiles/sentguid.txt>> (April 28
1999); US Department of Justice, Office of Justice Programs, Bureau of Justice Assistance, National
Assessment of Structured Sentencing, (February 1996) 97.
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CHAPTER 7
PROPOSED DIVISION 1 - REPORTING OF SENTENCES
INTRODUCTION
7.1

Part 2, Division 1 of the Bill inserts Part 14A of the Sentencing Act 1995. Proposed
Part 14A, Division 1 (#101A – #101D) is entitled ‘Reporting of sentences’. In
summary, the proposed Division provides that a ‘prescribed court’ when sentencing a
‘reporting offence’ will be required to prepare a sentencing report and deliver it in
accordance with the regulations.

7.2

In this Chapter the Committee examines:
•

how sentencing information is currently reported;

•

developments within Western Australia; and

•

reporting requirements in Division 1 of the Bill, covering:
−

‘prescribed courts’

−

‘regulated offences’

−

‘contents of sentencing reports’

−

practical time and resource implications

−

whether the Bill imposes inappropriate administrative or executive
reporting functions on the Judiciary.

CURRENT SENTENCING INFORMATION
How is sentencing information currently reported?
7.3

As has been discussed in Chapter 5, one of the concerns to which this Bill is directed
is the provision of sentencing information to the public.

7.4

Informing the public has been embraced by the Law Reform Commission of Western
Australia as one of the touchstones for assessing the justice system:
“The Supreme Court of Western Australia recently implemented an
important initiative. For the first time in Australia judges of the
Supreme Court will provide summaries of their sentencing decisions
to the media. The Chief Justice David Malcolm AC, … characterised
this initiative as recognising the need to improve ‘the ability of the
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judiciary to communicate information to the public about what the
courts do and why they do it’. The Supreme Court is taking a more
active role in public education by explaining sentencing decisions.
This is an excellent precedent.”116
7.5

As discussed in Chapter 5, witnesses submitted to the Committee that the public of
Western Australia have very limited access to information.117

7.6

Another issue is the nature and extent of sentencing information available to
sentencers to assist in the exercise of their discretion. In New South Wales judges are
now frequently provided with empirical information on the prevalence of offences, as
well as the statistical profile for like offenders and the range of sentences, in an effort
to achieve consistency of sentence in like cases.118

Sentences
7.7

The sentencing process is conducted in open court. Judges are, under the provisions
of the Sentencing Act 1995, and at common law, required to give detailed reasons for
the sentences that they impose.119

7.8

Members of the public are concerned that the information is insufficient to enable
proper comprehension of the sentencing system in the State. As stated by the
Attorney General in the Legislative Council: “Judges themselves have complained
that people do not understand it.” 120

7.9

This view is supported by the DPP who stated:
“There has always been a duty to provide reasons where a litigant
has a right of appeal, and all litigants have rights of appeal in respect
of sentences. They have, therefore, always been under a duty to
provide reasons. However, it is the extent of the reasons in which
there has been a deficiency, in my opinion. It is uncommon for judges
to set out and identify the aggravating and mitigating factors that
have borne upon their minds in a particular case and it is rare for

116

The Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice System in
Western Australia: Final Report, Project 92 (1999) 6.

117

Submission 7; Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65; Evidence, Mr Robert
Cock QC, supra note 32; and Evidence, Hon P G Foss QC MLC, supra note 51.

118

For further discussion refer to Chapter 6.

119

ss 34 and 35.

120

Western Australia, Parliamentary Debates (Hansard), Legislative Council, May 27 1999, 8516.
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them to identify the extent to which in a quantitative way each factor
has borne upon their judgments.”121
7.10

The Attorney General has stated in the Legislative Council that “from talking to
judges they accept that it [the explanation of reasons] is a responsibility and I cannot
find any objection to it other than that they do not like being told what to do.” 122

7.11

Taking the matter a little further, the Attorney General informed the Committee that:
“The judges give reasons which although apparently directed at the
defendant are just as much directed to appellate courts. Even the new
press releases from the Supreme Court are in judicial terms and
carefully framed so that there is no gap between what has been said
in the reasons and the press release. … they mean little to anyone
except lawyers and judges and even if a member of the public could
read them all and get some sort of feel for the underlying philosophy
they really require legal training to be happy with them. A member
of the public who is not prepared to read them all has no chance and
I doubt that newspapers will ever abandon reporting only the
sensational.
…
For those interested in finding out for themselves, all the criminal
courts and courts of petty sessions are open courts. Any member of
the public may be present at the time the presiding officer hands down
sentence and delivers sentencing remarks.
In the Supreme and District Courts a copy of the sentencing remarks
may be obtained from the Court provided cause can be shown.
Written reasons in Courts of Petty Session are rare. However,
sentencing remarks are recorded but they then comprise part of the
transcript and are only available to parties to the action.
Media reporting of sentences tends to refer only to cases of notoriety
or public interest and fails to report on the other thousands of cases
dealt with in the courts each year.”123

121

Evidence, Mr Robert Cock QC, supra note 32.

122

Western Australia, Parliamentary Debates (Hansard), Legislative Council, May 27 1999, 8516.

123

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
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7.12

The Attorney General further stated to the Committee that access to sentencing
reasons may be difficult, aggravating and mitigating factors are not always set out in
an easily understandable form and that “there is no mechanism for direct comparison
of the current sentence with previous sentences for similar offences.”124

7.13

On this point, in evidence to the Committee, Mr Patrick Hogan, Law Society, stated
that the present form in which the higher courts deliver sentences does not assist the
public in understanding the sentences. Mr Hogan submitted that sentences tend to be
delivered in long paragraph narratives – “It is as though one were reading a novel,
which does not help the process. One must read through the whole presentation,
which is not easily identifiable.”125 These concerns were also raised by the Attorney
General when giving evidence to the Committee.126

7.14

During evidence to the Committee, Mr Hogan went on to observe that the Judiciary in
other Australian states have adopted a more comprehensible mode of delivering their
sentences which involves the use of headings and paragraph numbers. Mr Hogan
suggested that such developments would assist in the public’s comprehension of
sentencing.127

7.15

The Committee notes that the Supreme Court currently provides to the media, short
precis of sentences. However, in evidence to the Committee, these were criticised by
the Attorney General as being:
“almost more difficult than the sentence … [the] precis is very exact
and is a legally exacting document to prepare but it is no more useful
to the general public than the longer sentence. It is not in a form that
is useful nor really would the reading of a hundred of them give a
much greater understanding of the process … In other words reports
of this nature will not answer the community’s demands for
consistency or intelligibility in sentencing.”128

124

Ibid.

125

Evidence, Mr Patrick Hogan, supra note 65.

126

Evidence, Hon P G Foss QC MLC, supra note 51.

127

Evidence, Mr Patrick Hogan, supra note 65.

128

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000. See also: Evidence,
Hon P G Foss QC MLC, supra note 51.
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7.16

In his evidence to the Committee, the Chief Judge advised that it was not possible to
emulate this initiative in the District Court due to the greater number of sentences that
are delivered.129

7.17

An interesting viewpoint was put to the Committee by the former Chief Magistrate
regarding the lack of administrative expertise to collate current Magistrate Court
sentences despite the resources which would be needed to extract the sentencing
information which the Bill sought. Mr Zempilas observed to the Committee:
“What is lacking in the information we are providing now?
Unfortunately, it is not being properly extracted. We do not have the
manpower to extract what we have. We are heading for the moons
and stars but we will not have the staff to do it. Even if we gave you
all of it, who will extract it?”130

Statistics
7.18

In their submission to the Committee the ICJ-WA argued that:
“… the Government has allowed Western Australia to lag behind
States such as New South Wales, where comprehensive sentencing
statistics have been available for a number of years, and have
assisted the Courts to achieve consistency in sentencing, through
direct access to them when sentencing, and through reference to them
by appeal Courts setting standards for sentencing. That in turn has
the potential to produce a greater public awareness of and
consequent confidence in the sentencing process as carried out by the
Judiciary.”131

7.19

In his report to Parliament and his evidence to the Committee, the Chief Justice stated
that:132
•

The collection and publication of detailed sentencing statistics was part of the
computer program which was to be developed for the Supreme and District Courts
under the Courts Computerisation Project. This project commenced in 1989 and
was administered by the Crown Law Department.

129

Evidence, His Honour Kevin J Hammond, supra note 27.

130

Evidence, Mr Con Zempilas, Chief Stipendiary Magistrate, Magistrates Court of Western Australia (Perth,
June 23 1999).

131

Ibid.

132

David K Malcolm AC, (1998) supra note 15; and Evidence, Hon David K Malcolm AC, supra note 27.
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•

Until 1988 – 1989 the Australian Bureau of Statistics produced detailed
sentencing statistics for ‘higher courts’ throughout Australia, including the
Supreme and District Courts in Western Australia. The statistics were used to
determine the range of sentences commonly imposed for a range of offences. The
ABS ceased to publish these statistics after 1989.

•

The need for detailed statistics for sentences imposed by the higher courts has
been brought to the attention of the Ministry of Justice for more than 7 years. The
Chief Justice stated that “there is a need for comprehensive statistics of the kind
which have been regularly provided by the [JCNSW] for a number of years.
These have contributed substantially to the development of consistency in
sentencing as well as the review of sentences by the Court of Appeal of New South
Wales.” 133

•

The need for statistics has been partially met by the annual calendar year statistics
published by the CRCUWA “but these are not sufficiently detailed and are
published on an annual basis a year after the year in which they have been
collected.”134

7.20

The Ministry of Justice has recently published sentencing statistics for the year 1997 –
1998 and the period January 1998 – June 1999.135 However, during evidence to the
Committee, the Attorney General observed that their use is limited - whilst the
publication indicates tariffs it does not provide information regarding the sentencing
process behind the final tariff. 136

7.21

With regard to the collation of details of the sentencing process from current
information, the Attorney General stated, in evidence to the Committee, that there is
no present ability to readily distinguish sentencing judgments made with respect to
those sentences which are usual from those which are unusual – the latter attracting
media and public comment. The Attorney General stated:
“All we get back as a statistic is that a certain person has received a
certain sentence. … if one has inside knowledge one knows [what the
circumstances were]. However, there is no mechanism to take what is
happening and make it express. At the moment everyone who is in the

133

David K Malcolm AC, (1998) supra note 15 at 5.

134

Ibid.

135

Ministry of Justice (WA), Policy and Legislation Division, Sentencing Statistics for Western Australian
Higher Courts, (1998); and Ministry of Justice (WA), Policy and Legislation Division, Sentencing Statistics
for Western Australian Higher Courts, (January 1998 – June 1999) <<http://www.justice.wa.gov.au/
division/statistics.htm>> (August 30 2000).

136

Evidence, Hon P G Foss QC MLC, supra note 51.
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system knows why [the sentence] happened; everyone who is outside
the system has no idea and does not even know that it happened. At
the moment there is no mechanism to find out.
I can give the sentencing statistics, but they do not tell us why certain
people received certain sentences. If we asked their lawyers, we
could find out. If one read the Supreme Court standard report, I
would understand it, you would understand it, anybody in the system
would understand it, but the public does not understand it because it
is not in a form that is understandable by the public. The only cases
about which the public hears are those which are the exceptions.
Part of the problem is that those cases are not fully explained in the
media. They tend to be partially explained in the media, and the
result of that is that all the public hears are the objections to the
system. The public does not see the run of the mill cases which show
that this all fits into a standard system, and unfortunately there is no
way or mechanism for doing it at the moment.”137
DEVELOPMENTS IN WESTERN AUSTRALIA
7.22

As part of the Courts Computerisation Project, the Ministry of Justice has been
developing an interactive information database to collate and publish detailed
sentencing statistics. The Committee viewed the Judicial Sentencing Information
System (“JSIS (WA)”) which is still in development stage.

7.23

In respect of JSIS (WA), the Attorney General has advised the Committee that: 138
•

Final negotiations for implementing JSIS (WA) are taking place with the
Judiciary.

•

Presently, the only information that can be extracted is in relation to the nature
and type of sentence handed down by the courts. This information will then be
tabulated into a form that can be published.

•

Ultimately the following information will be available through JSIS (WA):
− aggravating and mitigating matters;
− statistics on all indictable matters dealt with by District and Supreme Courts;

137

Ibid.

138

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
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− links in transcripts and sentencing remarks; and
− a criminal calendar.
•

If used correctly JSIS (WA), “will go a long way to ensuring consistency in
sentencing.”

7.24

The Committee notes that although JSIS (WA) will form the basis of the reporting
functions required under Divisions 1 and 2 of the Bill, it does not provide a complete
picture of what happens when a court sentences an offender.139

7.25

In May 2000 during evidence to the Committee, MOJ advised that the status of JSIS
(WA) was as follows:140
•

The software was finalised in conceptual form during Christmas 1999.

•

In May 2000, the system was being implemented in a practical form, to look at
issues associated with its usage, roles and responsibilities.
Some judges on the steering committee for the project were working through the
practical issues by sitting in court:
− ticking off factors associated with particular offences;
− testing whether too many sentencing factors or not enough sentencing factors
were included; and
− testing whether sentencers could use the system in a quick status conferencetype environment in which a number of matters are dealt with and a person
pleads guilty.
MOJ was considering deployment in terms of technical aspects, that is, the
system’s reliability in terms of both hardware and software.

•

7.26

After deployment testing MOJ was to pilot the system with the judges on the
steering committee, who would have the system in court or in chambers. The
judges would then input sentencing data and the system would be assessed.

JSIS (WA) presently does not indicate the weight which may have been ascribed to
various aggravating and mitigating factors by the sentencing judge which information
will be sought by #101D(b), #101H(c) and #101M(c). In evidence to the Committee,
MOJ stated that:141

139

Ibid.

140

Evidence, Mr Giles Nunis, Director, Courts Development, Court Services, Ministry of Justice (Perth, May 3
2000).

141

Ibid.
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•

JSIS (WA) was not designed to include all of the information required by the Bill
as JSIS (WA) was commenced before the Bill was conceptualised;

•

although JSIS (WA) can include and identify mitigating and aggravating factors,
it would need to be adapted to enable collation of information relating to the
weight of those factors; and

•

as of May 2000, there has been no steps taken to address this particular
requirement of the Bill as the original terms of reference for developing JSIS
(WA) was as a sentencing tool for judges. JSIS (WA) had not been diverted from
that goal to address the requirements of the Bill.

In evidence to the Committee, the Attorney General stated that:
•

JSIS (WA) would be upgraded to take account of the weighting of sentencing
factors. The Attorney General provided the Committee with a copy of a worksheet
developed by MOJ in conjunction with members of the Judiciary. A copy is
attached as Appendix 11. The worksheet indicates some of the sentencing factors
and the ‘weight’ which may be selected;142 and

•

it would be desirable for sentencing information gathered under the Bill to be
published on the Internet. This would enable the public to consider a case,
identify the type of factors that applied and the extent to which those factors
applied to a sentencing decision.143

The Committee was advised by the JCNSW that JIRS (NSW) was available for
purchase from the JCNSW. When asked about this during evidence to the Committee
the Attorney General stated that JIRS (NSW) was not suited to the requirements of the
Bill as:144
•

JIRS (NSW) does not indicate the weighting to be ascribed to sentencing factors;

•

the sentencing data for JIRS (NSW) is entered after the sentencing event by third
parties other than the judge. The Attorney General envisaged sentencing data for
JSIS (WA) would be provided directly by the judges;

142

Evidence, Hon P G Foss QC MLC, supra note 22 at 3.

143

Evidence, Hon P G Foss QC MLC, supra note 51 and Hon Peter Foss QC, AG, Minister for Justice, Letter
to the Committee, January 7 2000.

144

Evidence, Hon P G Foss QC MLC, supra note 22 at 7 – 8. And see also: Evidence, Mr Giles Nunis, supra
note 40 at 2.
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•

JIRS (NSW) is principally for the use of the judicial profession whereas JSIS
(WA) will ultimately be available to the public; and

•

JSIS(WA) has the capacity to extend the range of sentencing factors.

THE BILL
What is proposed?
7.29

Proposed Part 14A, Division 1 (#101A – #101D) entitled ‘Reporting of sentences’
provides that a ‘prescribed court’ when sentencing a ‘reporting offence’ will be
required to prepare a sentencing report and deliver it in accordance with the
regulations.

7.30

In their report to Parliament, Judges of the District Court observed that the reporting
requirements in Part 14A appears to envisage a computerised sentencing report to be
made by the court in relation to every ‘reporting offence’, ‘regulated offence’ and
‘controlled offence’. That report will require the sentencing judge to not only set out
each mitigating, aggravating or other factor taken into account by the sentencing judge
in arriving at the sentence but also to indicate the degree to which each of those
factors, the maximum penalty and the minimum penalty affected the sentence.145

7.31

Further, when the court is dealing with a ‘regulated offence’ or a ‘controlled offence’
the court will have to perform that exercise twice in relation to each offence in order
to set out those factors in relation to both the actual sentence and the ‘indicative’ or
‘relevant’ sentence.146

7.32

The need for uniform sentencing remarks was noted by the DPP when he stated during
his evidence to the Committee:
“The lack of a consistent style of judgment alone makes the obtaining
of statistical information almost impossible. One understands why
the Bill has been crafted in the way it has because unless one requires
judges to identify separate elements, one cannot start to obtain
statistical information to the extent that it is considered to be
important. Without educating judges to deliver judgments in a
particular way, one is almost uselessly compiling data. I do not
believe the Ministry of Justice can be criticised for not doing too

145

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998).

146

Ibid.
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much at this stage because there is no raw data that is helpful. One
must, therefore, go back to the source and say that we need statistics,
but we need some common approaches to the way in which sentences
are delivered so that statistics can be obtained.”147
7.33

The need for sentencing data to enhance statistical reliability was emphasised by the
Attorney General in evidence to the Committee. The Attorney General stated that the
biggest problem for JSIS (WA) is statistical reliability because of limited data,
however as more data is keyed in it will become more reliable and useful.148

7.34

The Committee is not aware of what, if any, sentencing form will be prescribed.
However District Court Judges observed in their report to Parliament that the
legislation:
“ … gives some indication that it may be the intention of Parliament
that a sentencing report be made by entering data into a
computerised database.
If that is the planned method the
practicalities of compliance by the District Court are problematic.
The associates to the Judges of the District Court have not been
provided with computers nor trained in the use of computers. We
assume the burden does not fall directly on the sentencing judge.
Although all judges are provided with a computer for use as a
resource database and a communication tool judges are not suitably
qualified to enter data in a database.”149

Prescribed court
7.35

The provisions in the Bill apply to ‘prescribed courts’. It is therefore possible for
regulations under Proposed Divisions 1 – 3 to extend the Bill to the Magistrates
Courts as well as the District and Supreme Courts envisaged by the Attorney
General.150 However the Committee notes that what may be a ‘prescribed court’ for
one Division of the Bill may not be a ‘prescribed court’ for another.

147

Evidence, Mr Robert Cock QC, supra note 32.

148

Evidence, Hon P G Foss QC MLC, supra note 22 at 7 – 8.

149

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998).

150

Evidence, Hon P G Foss QC MLC, supra note 51.
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7.36

The Committee heard evidence from the former Chief Magistrate that it would be
impossible to report on sentences in the detail envisaged by the Bill for the 130,000 –
150,000 cases heard by the Magistrates Courts each year.151

7.37

In response, during his evidence to the Committee, the Attorney General stated that:

7.38

•

there is already a separate provision that allows the Chief Stipendiary Magistrate
to set non-binding indicative sentences;

•

defence lawyers see the Magistrates Courts as the one with the greatest sentencing
inconsistencies; and

•

it may very well be sensible to provide in the legislation for the matrix to
distinguish between pleas of guilty and not guilty so that the ‘standard’ plea of
guilty can be separated from pleas of not guilty. Thus pleas of guilty could come
under the matrix and pleas of not guilty would be excluded.152

The Original Bill introduced sentencing guidelines for Magistrates. These enable the
Chief Magistrate to issue sentencing guidelines for use by magistrates in sentencing
within the Courts of Petty Sessions.153 When the Original Bill was split this provision
remained with the other provisions and ultimately came into effect as s 143A of the
Sentencing Act 1995. That section provides:
“…
(1)

For the purpose of reducing any disparity in sentences imposed by courts
of summary jurisdiction, the chief stipendiary may from time to time
publish guidelines for the sentencing of offenders in such courts.

(2)

The guidelines are not binding on courts of summary jurisdiction.

(3)

Without limiting the matters that may be included in the guidelines, they
may include –
(a)

(b)

guidance about (i)

assessing the seriousness of offences;

(ii)

the sentencing process;

(iii)

when it is appropriate to impose particular sentencing
options.

suggestions as to the appropriate sentence to be imposed for a
”
particular offence or class of offence.

151

Evidence, Mr Con Zempilas, supra note 130.

152

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

153

‘AG Ministerial Media Statement’ October 28 1998 <http://www.wa.gov.au/cabinet/mediast/ag9844/fossente.html> (April 18 2000).
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Reporting offence
7.39

In evidence to the Committee the Law Society raised a practical difficulty with the
preparation of sentencing reports. This was where a person accused of offending, is
accused of offences which have been prescribed as ‘reporting offences’ and is also
accused of offences which are not ‘reporting offences’. This argument would also
apply to ‘regulated offences’ (Division 2) and ‘controlled offences’ (Division 3).
Currently that person will usually be sentenced for all those offences at the same time.

7.40

The Committee observed that part of the sentence would be dealt with according to
the matrix and the other part will be dealt with in the traditional way. The Law
Society stated that the above issue would give rise to some immense problems:
“The whole process … in sentencing and the whole process in going
through the courts is predicated on the presumption that a person
commits an offence, and that is simply not the case. One person
commits lots of offences. … [In] the Magistrate's Courts there is, on
average, 2.1 offences for every person, or something like that. … [It]
is a problem that has bedevilled sentencing and parole for a long time
in that everything is written on the basis that a person commits an
offence, and that is simply not the case. A matrix will add an
intolerable burden on the sentence calculation unit at the Ministry of
Justice ... That exists only to tell people how long to keep someone in
custody. It is very complex; there is no doubt about that. When it
comes to writing and regulation, it must be done on the basis that it is
not one person, one offence, because people commit lots of offences
when they go on a spree.”154

7.41

The Committee explored this issue with the Attorney General who stated in evidence
to the Committee that:
“Each offence is separately sentenced. We have not tried to deal with
the totality principle, primarily because we thought we should walk
before we run. Once we have had some experience of dealing with
individual cases, we may have to look at that principle. It is far too
complex at this stage.
….

154

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.
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The totality principle operates when decisions are made about what
will be concurrent and what will be cumulative. The total period a
person spends in jail for all his offences still remains within the
province of the judges. I would not pretend at this stage to feel
competent to pass a matrix to deal with that. I do not think it makes
the slightest difference.”155
Contents of sentencing report
7.42

The Bill provides that a sentencing report for a ‘reporting offence’ must •

set out each mitigating, aggravating or other factor that was taken into account in
arriving at the sentence (#101D(a));

•

indicate the degree to which such factors and the maximum and minimum
penalties (if any) for the offence, affected the sentence imposed (#101D(b)); and

•

provide any other information required by the regulations (#101D(c)).

7.43

Sentencing reports are also required for ‘regulated offences’ (Division 2) and
‘controlled offences’ (Division 3). Accordingly comments in this Chapter are relevant
to those Divisions.

7.44

The Committee notes that courts may deliver sentences that provide the information
sought by #101D(a). However the Committee also notes that there is debate as to the
adequacy of such sentences – refer to paragraphs 7.7 to 7.17.

7.45

Most submissions received by the Committee expressed concern in relation to the
provision of information sought by #101D(b) and (c) particularly with what is seen as
the imposition of a ‘mathematical exercise’, and the perceived difficulty in the
prescription of ‘relevant factors’ and the weight to be afforded to those factors when
sentencing.

Background
7.46

155

68

‘Relevant factors’ are those that sentencers are required by case law or statute to take
into account when deciding a sentence. Traditionally the Legislature specifies the
sentencing options available and the maximum penalty for a particular offence,
leaving the identification of aggravating and mitigating factors to the courts in the
exercise of their discretion. In most jurisdictions the Legislature has begun the
process of identifying and tabulating relevant factors. The most comprehensive list of

Evidence, Hon P G Foss QC MLC, supra note 22 at 1.
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factors is contained in the Crimes Act 1900 (ACT). Factors have also been enunciated
in WA with regard to sexual assault, indecent assault, stealing and burglary.156
7.47

On a more fundamental level there is ongoing judicial and academic debate about the
proper methodology of the exercise of decision making on sentencing. Two polarities
that are debated are the ‘intuitive synthesis model’ and the ‘scientific model’.

7.48

The Full Court in the Victorian Supreme Court in R v Williscroft [1975] VR 293
maintained that “ultimately every sentence imposed represents the sentencing judge’s
instinctive synthesis of all the various aspects involved in the punitive process”.157
The Court noted that “such a conclusion rests upon what is essentially a subjective
judgment largely intuitively reached”.158

7.49

By contrast the ‘scientific approach’ to sentencing typically requires a systematic
allocation of pertinent factors and their weighing in accordance with articulated and
defined criteria.159

7.50

Most objections received by the Committee illustrate the clash between these two
approaches.

‘Intuitive synthesis’ and sentencing as a ‘mathematical exercise’
7.51

In his report to Parliament the Chief Justice expressed concerns that #101D “is
misconceived. It assumes that the sentencing process involves a mathematical
exercise capable of indicating a degree of mathematical precision”.160

7.52

The Chief Justice said further:
“The Bill envisages, for example, that if one is thinking of an offence
which might normally carry somewhere in the vicinity of five to seven
years' imprisonment, one can by some mathematical process say, "I
will take off one year for mitigating factor X and six months for
mitigating factor Y, but against that there is an aggravating factor Z,
so I will add on 12 months." The closest that judges come to that
would be in respect of some specific thing, such as a plea of guilty
under the fast-track system, whereby it is made known to offenders

156

For example see: ss 319, 324, 326, 328 and 401 Criminal Code (WA).

157

[1975] VR 293, Adam and Crockett JJ at 300.

158

Ibid.

159

Ian Freckleton, ‘Criminal Sentencing – Title 12, Introduction’, Laws of Australia (Butterworths 1999).

160

Hon David K Malcolm AC, (1998) supra note 15 at 11. Also see: Evidence, Mr Robert Mazza and Mr
Patrick Hogan, supra note 65.
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that they can expect a discount, which may be in some cases between
20 and 35 per cent of the sentence that would otherwise be imposed,
as an incentive to plead guilty at the earliest opportunity where they
are in truth guilty rather than to play the system, as people have in
the past.”161
7.53

The Committee examined this point further with the Chief Justice who stated that:
“… at some point, … , there is a professional judgment which must be
exercised in the light of all the knowledge and accumulated
experience and one's assessment of having seen people in the dock
and read all the reports about their history and so forth.
An element of intuitive professional judgment is involved. If in every
case you had to justify the mark by attributing a specific weighting to
all the plus and negative factors in the paper being marked, you
would object, because at the end of the day a professional judgment is
made in the light of knowledge and experience, so there is a limitation
to the weighting.
If what is proposed would require judges not only to pronounce in
open court, in language which the offender will understand, the
reasons for the sentence which is being imposed on him or her, as
they are required to do today, but also fulfil an additional
bureaucratic task of reporting in the way in which the legislation
seems to contemplate, as the Chief Judge has made clear in the
second part of my report to Parliament, that will impose an incredible
burden.”162

7.54

Mr Morgan, CRCUWA, echoed this view in evidence to the Committee that:
“At the end of the day we must remember … that sentencing is
essentially an exercise of judgment about human beings and human
frailties. Such judgments cannot and should not be reduced to
formulae of mandatory prescription.”163

161

Evidence, Hon David K Malcolm AC, supra note 27.

162

Ibid.

163

Evidence, Mr Neil Morgan, supra note 14 at 5.
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Some parameters in relation to the type and weighting of relevant factors have been
established by guideline judgments in New South Wales. The Subcommittee was
informed that:164
•

It is easier for a sentencer to quantify a discount or weighting to an objective
factor such as a plea of not guilty, which has an objective measurement of time,
than a more subjective factor.

•

However the identification of the parameters within a particular factor can be
difficult. For example a plea of not guilty can raise questions as to: How strong is
the case? Are they pleading guilty in the face of an inevitable sentence? Or but for
their plea they would never have been caught? How much weight should be
placed on the utilitarian aspect of the plea (for example the saving to the
community and in court time)? How might a plea manifest contrition or
remorse?165

•

The range of circumstances in any defined offence may be prohibitive to
legislative quantification. For example, there may be an enormous spectrum from
momentary inattention to gross negligence for which judicial discretion is
necessary to confront the sheer breadth of culpability contained in an offence such
as dangerous driving.166

A more supportive view to the ‘weighting’ of factors was expressed to the Committee
by the DPP:
“When a judge gives a discount for a plea of guilt, for a fast track he
gives a discount of between 25 and 33 per cent. That is the range. If
a judge gives a discount within that range, no appeal of which I am
aware has succeeded on the basis there was not enough discount. I
do not understand the sentencing matrix to do other than reflect the
present practice in respect of pleas of guilty for fast track,
irrespective of whether there has been an expression by the courts for
mathematical degree of discount already, within a range, to other

164

Drawn from discussions between the Subcommittee and Mr Peter Berman, Senior Crown Prosecutor DPP
NSW; and with Mr David Giddy, Accredited Specialist Criminal Law, Criminal Law Committee of the
Law Society of NSW.

165

Refer to R v Thomson; R v Houlton [2000] NSWCCA 309, being a guideline judgment with respect to the
discount for a plea of guilty, applicable to NSW offences generally.

166

See also: Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ supra
note 16 at 284 - 285

G:\DATA\LG\LGRP\lg053mtxrp.doc

71

Standing Committee on Legislation

FIFTY THIRD REPORT

mitigating and aggravating factors. The court itself has implemented
mathematical precision to that degree in one mitigating factor.”167
7.57

In response to objections regarding the quantitative implications of the Bill, the
Attorney General informed the Committee that:
“There are two schools of thought about sentencing. There are those
who believe that it is an exact science, albeit requiring a skilled
practitioner to know how to apply that science. There are others who
consider it a mystic art incapable of being discerned except by
initiates.
I am reinforced in my views that the science can be reduced to a
mathematical statistical set of formulae by the results that we
obtained when we conducted an experiment to determine the ability of
a variety of practitioners to predict a sentence given the relevant
factors. I believe that there is still a lot of room for judicial discretion
in those areas of judgment that are left to them and I believe are
properly left to them – they can decide what mitigating and
aggravating factors apply and the degree to which they should
influence the sentence. It does not need a further random element
(the judge’s own mathematical and secret translation) to turn into
“judgment” or the exercise of discretion.
In a sense the matrix as constructed in the Bill is a set of voluntary
guidelines. In stages 2 and 3 judges are simply requested to have
regard to the presumptive or indicative sentence and should they
decide not to sentence within the guideline range, give reasons. Even
in the final stage this process remains except that sentencing outside
the guidelines will be a ground of appeal should there be a decision
to appeal – but there is no compulsion to appeal.
The processes envisaged in the [Bill] do not imply a sentence has to
be calculated to a fine degree of mathematical precision. The draft
matrix so far developed would simply require judges to list the
aggravating and mitigating factors and to weigh them as to the
perceived impact on the sentence. As it is assumed this is what judges
do anyway, all this is likely to be required in addition is that the
impact of the specific factors be given numeric weighting.

167

72

Evidence, Mr Robert Cock QC, supra note 32.
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The comment also ignores the fact that the matrix allows for a range
of sentences. The Court still can operate within that range without
needing to explain or be subject to appeal and range is ascertained
from the information that the Court itself provides.
As I said, the process does seem to be capable of some sort of
mathematical representation as we found in the trials that we carried
out. Given the factors, the sentence received by an offender should be
reasonably certain.”168
7.58

In his evidence to the Committee, the Attorney General further stated that “… all the
new legislation will require is that the aggravating and mitigating factors which the
judge considers in sentencing be more clearly specified and delineated as to how they
affected the determination of the sentence.”169

7.59

The Committee notes that there is debate about whether the word ‘degree’ requires a
numerical assessment - for example phrases such as ‘minor degree’, ‘major degree’ or
‘significant degree’ are possible. ‘Degree’ therefore may mean the ‘extent of
influence’ rather than a ‘mathematical quantum.’170

7.60

The Attorney General has provided the Committee with a copy of a list of sentencing
factors which has recently been developed in conjunction with members of the
Judiciary. A copy is attached as Appendix 11.

Voluntary sentencing database
7.61

In their report to Parliament, Judges of the District Court stated that they had always
willingly cooperated with the executive branch of government in ensuring statistics
were kept. They expressed disappointment that it was considered necessary to impose
reporting requirements on the court when, “through consultation and the coincidence
of common goals, the development of a sentencing database could be achieved
voluntarily.”171

168

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000. See also: Evidence,
Hon P G Foss QC MLC, supra note 51.

169

‘AG Ministerial Media Statement’ November 26 1998 <<http://www.wa.gov.au/cabinet/mediast/ag9848/fosmatri.html>> (April 18 2000). See also: Evidence, Hon P G Foss QC MLC, supra note 51.

170

Evidence, Mr Robert Cock QC, supra note 32.

171

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998).
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Practical time and resource allocation
7.62

Witnesses to the Committee saw an increase in court time and costs affecting the
sentencing process as a possible impact of the Bill.172 Witnesses also saw the
reporting requirements as contributing to delay and inefficiency in the delivery of
justice.173

7.63

Further, #101D and #101M of the Bill, which impose sentencing report requirements,
were viewed by some witnesses as being unworkable given the case volume in
courts.174

The Magistrates Courts
7.64

The Committee heard evidence from the former Chief Magistrate that it would be
impossible to report on sentences in the detail envisaged by the Bill for the 130,000 –
150,000 cases heard by the Magistrates Courts each year.175

7.65

In his evidence to the Committee the former Chief Magistrate stated that the
Government “has Buckley's hope” of getting the State’s judges and magistrates to
provide more information on their sentencing decisions.176 He went on to say:
“I deal with about 100 matters in a morning and administration
matters in the afternoon. Sixty of those 100 matters would relate to
sentencing. It would be difficult for me to report on all of them. I
deal with 100 cases in about 2.5 to three hours, that would give them
about two minutes each.”177

7.66

Whilst acknowledging that magistrates already indicated the aggravating and
mitigating factors involved in a sentence, they do not currently indicate the degree or
weight given to those factors as is envisaged by #101D. The former Chief Magistrate
observed:
“Generally you will say why you are not imposing the maximum or
the minimum penalty, but the information required is a little more
detailed than what we normally would give. Unless we sat down to

172

Submission 3 p 2.

173

Submission 5 p 10; Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65; Evidence, Mr Con
Zempilas, supra note 130; Evidence, His Honour Kevin J Hammond, supra note 27.

174

Submission 4, Submission 5 p 10.

175

Evidence, Mr Con Zempilas, supra note 130.

176

Ibid.

177

Ibid.
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nut it out, I do not think we could do it as magistrates in the time limit
that we have. Will all our decisions also fall within the meaning of
the Act, or has that not been determined yet? Reporting offences may
be prescribed. Parliament might decide to say, “We will leave the
magistrates out of this, apart from certain offences”.”178
Fast Track System in the District Court
7.67

Concerns were expressed to the Committee by the Judiciary and the Law Society that
the Bill is likely to have major practical time and resource implications for the courts.
For example, the Supreme and District Courts deliver over 5,000 sentences each
year.179

7.68

In their report to Parliament, Judges of the District Court of Western Australia
expressed concern that proposed Part 14A would impact on the District Court to a far
greater extent than any other court and savings in time and costs would be
jeopardised:
“The District Court is the principal trial court for indictable crime in
Western Australia … has in recent years achieved an enviable record
for efficiency in handling its criminal lists … The Fast Track system
for sentencing offenders is the bench mark of those efficiencies.
Part 14A will bring an end to such efficiencies. It will no longer be
possible to deal with that many offences in that number of days.
Under Part 14A whenever a judge is sentencing an offender for a
prescribed ‘reporting’ offence the judge will need to spend time
preparing a sentencing report in relation to each offence. Whenever
a judge is sentencing an offender for a prescribed ‘regulated’ or
‘controlled’ offence sentencing will not be able to be completed on
one day. Such sentencing will need to be adjourned after hearing to
enable the judge to calculate an ‘indicative’ or ‘relevant’ sentence for
each offence. That calculation and the required individual sentencing
reports for each such offence will, based on a conservative estimate,
double the court’s time in dealing with Fast Track pleas. Two days

178

Ibid.

179

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.
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will be required for every day presently allotted to Fast Track
pleas.”180
7.69

The Judges also observed that:
•

an increase in prosecution and defence costs would result in an additional burden
on the Director of Public Prosecutions and Legal Aid resources;

•

offenders would be at risk of short periods of remand in custody between the
adjourned sentencing hearings;

•

such delays would also flow through to the 45% of sentencing that takes place
after a plea of guilty; and

•

such delays would also flow through to sentencing of offenders in circuit towns.181

Sentencing remarks to be addressed to the offender
7.70

In evidence to the Committee both the Chief Justice and the Chief Judge observed that
the Sentencing Act 1995 requires that a court sentencing an offender must, if the
offender is personally present in court, “explain to the offender, in language likely to
be understood –
(a) the effect of; and
(b) the obligations of the offender and the consequences of not complying with
them that result from,
the sentence imposed.” 182

7.71

As stated by the Chief Justice: “It is the judge talking to the offender and explaining
why he is going to impose the sentence he will impose or deal with the offender in the
way in which he will deal with him. That is a very important salutary public
function.”183

7.72

The Chief Justice went on to remark: “The need to complete not only sentencing
remarks, but also subsequently a detailed record on sentencing of the kind to be

180

Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the Practical
Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment and Repeal
Bill 1998 (Perth, November 11 1998). See also: David K Malcolm AC, (1998) supra note 15.

181

Based on figures of 55% of sentences dealt with under the Fast Track system at Perth over a twelve month
period: Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on the
Practical Effects on the Work of the District Court of Part 14A of the Sentencing Legislation Amendment
and Repeal Bill 1998 (Perth, November 11 1998). See also: David K Malcolm AC, (1998) supra note 15.

182

Sentencing Act 1995, s 34.

183

Evidence, Hon David K Malcolm AC, supra note 27.
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imposed by the legislation, will impose a substantial practical burden on District
Court judges and their staff, which will be virtually physically impossible to meet.”184
Attorney General’s response
7.73

7.74

7.75

The Attorney General has informed the Committee that:
•

JSIS (WA) will shorten the time needed by a judge to give a case individual
consideration. Provided that judges use JSIS (WA) there would be no extra work
required of them.

•

Nominations have been invited from both judicial officers and judicial support
representatives to be involved in the development of the necessary regulations to
support the various parts of the Bill. During the development of such regulations,
any resource implications will become clearer and appropriate streamlined
processes developed.

•

JSIS (WA) could be extended to the legal profession and counsel would therefore
be able to hand up to the judge his or her summary of aggravating and mitigating
factors and their degree of importance or severity.185

In respect of the impact on the Magistrates Courts the Attorney General stated to the
Committee that:
•

there is already a separate provision that allows the Chief Stipendiary Magistrate
to set non-binding indicative sentences; and

•

defence lawyers see the Magistrates Courts as the one with the greatest sentencing
inconsistencies.

In respect of the impact on Fast Track pleas, the Attorney General stated to the
Committee that “it may well be sensible to provide in the legislation for the matrix to
distinguish between pleas of guilty and not guilty so that the ‘standard’ plea of guilty
can be separated from pleas of not guilty. Thus pleas of guilty could come under the
matrix and pleas of not guilty would be excluded.”186

184

Ibid at 17.

185

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000. This already occurs
in NSW.

186

Ibid.
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Other comments
7.76

The Committee notes the views of the DPP in this matter. This is to the effect that:
“to concentrate unduly on resource implications in an exercise that
is designed not to save resources but to achieve greater consistency
and significant public benefits, may unduly focus attention on a factor
that is not of sufficient significance to the overall benefit”.187

Does the Bill impose inappropriate administrative or executive reporting functions on
the Judiciary?
7.77

During the hearing of evidence it became evident to the Committee that one of the
main grounds of objection to Division 1 of the Bill were assertions that the reporting
functions of the Bill improperly imposed on judicial officers inappropriate
administrative or executive reporting functions.188

7.78

This issue has been discussed at paragraphs 4.22 to 4.28.

FINDINGS
7.79

The Committee finds that current sentencing information:
•

is not readily accessible to the public;

•

does not always set out aggravating and mitigating factors in an easily
understandable form; and

•

is insufficient to enable easy comprehension of the sentencing system in Western
Australia by the general public.

7.80

The Committee finds that although JSIS (WA) may assist in the compilation and
dissemination of sentencing information it does not provide a complete picture of
what happens when a court sentences an offender.

7.81

The Committee finds that all Divisions of the Bill apply to ‘prescribed courts’. As
that term is currently defined it includes the Magistrates Courts.

187

Evidence, Mr Robert Cock QC, supra note 32 at 16.

188

David K Malcolm AC, (1998) supra note 15; Evidence, Hon David K Malcolm AC and His Honour Kevin J
Hammond, supra note 27.
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7.82

The Committee is aware from evidence provided by the Chief Magistrate that it
would be extremely difficult to report on sentences in the detail envisaged by the
Bill for the 130,000 – 150,000 cases heard by the Magistrates Courts each year.

7.83

The Committee finds that Division 1 of the Bill establishes a process that may provide
sentencing data on sentencing by the courts which was not previously available.

RECOMMENDATION

Recommendation 1
The Committee recommends that proposed Division 1, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 1.
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CHAPTER 8
PROPOSED DIVISION 2 – REPORTING OF VARIATIONS FROM
INDICATIVE SENTENCES
INTRODUCTION
8.1

Part 2, Division 1 of the Bill inserts Part 14A of the Sentencing Act 1995. Proposed
Part 14A, Division 2 (#101E – #101H) is entitled ‘Reporting of variations from
indicative sentences’. In summary the proposed Division provides that a ‘prescribed
court’ when sentencing a ‘regulated offence’ will be required to determine the
‘indicative sentence’, impose a sentence (‘actual sentence’), prepare a sentencing
report and deliver it in accordance with the regulations.

8.2

In this Chapter the Committee examines what is proposed by the Bill generally. Many
of the specific issues raised by this Division of the Bill are discussed in Chapters 7 and
9.

THE BILL
What is proposed?
8.3

Proposed Part 14A, Division 2 (#101E – #101H), entitled ‘Reporting of variations
from indicative sentences’, provides that a ‘prescribed court’, when sentencing a
‘regulated offence’, will be required to:
•

determine the ‘indicative sentence’;

•

impose a sentence (‘actual sentence’); and

•

prepare a sentencing report and deliver it in accordance with the regulations
(#101G).

The sentencing report must also explain the reasons for any difference between the
actual sentence and the indicative sentence (#101H).
8.4

Regulations may prescribe a method to be applied by a prescribed court to arrive at
the ‘indicative sentence’ for a prescribed offence (the ‘regulated offence’) (#101F).

8.5

If the ‘actual sentence’ does not equate to the ‘indicative sentence’ reasons are to be
given. However, unlike a ‘controlled offence’ (which may be prescribed under
Division 3) there is no provision for legislative direction on what factors and the
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degree to which any factor can be taken into account, nor is the existing common law
right to appeal altered.
8.6

In evidence to the Committee the Attorney General stated that a matrix developed
pursuant to the operation of Division 2 will simply reflect the average of the sentences
presently produced by the courts. 189

8.7

The Committee has already discussed ‘prescribed courts’, ‘regulated offences’ and
‘sentencing reports’ in Chapter 7. However the Committee notes that the particular
words used in #101F is different language to that used in Division 1. The use of the
word ‘formula’ seems to indicate that Division 2 will involve a substantial degree of
numerical calculation in advance of the case itself. A judge may have to calculate the
‘indicative sentence’ before calculating the ‘actual sentence’. Accordingly some of
the discussion in Chapter 7 may be particularly relevant in relation to this Division.

RECOMMENDATION

Recommendation 2
The Committee recommends that proposed Division 2, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 2.

189

82

Evidence, Hon P G Foss QC MLC, supra note 22 at 2.

G:\DATA\LG\LGRP\lg053mtxrp.doc

FIFTY THIRD REPORT

Chapter 9: Proposed Division 3

CHAPTER 9
PROPOSED DIVISION 3 - SENTENCING ACCORDING TO A
PRESCRIBED METHOD
INTRODUCTION
9.1

Part 2, Division 1 of the Bill inserts Part 14A of the Sentencing Act 1995. Proposed
Part 14A, Division 3 (#101I – #101N) is entitled ‘Sentencing according to a
prescribed method’.

9.2

In summary the proposed Division provides that a ‘prescribed court’, when sentencing
a ‘controlled offence’, will be required to determine the ‘relevant sentence’, impose a
sentence (‘actual sentence’), and prepare a sentencing report and deliver it in
accordance with the regulations. The sentencing report must also explain the reasons
for any difference between the actual sentence and the relevant sentence. Only if the
court considers the relevant sentence “would be so unreasonable that it would be
unjust to impose that sentence” may the court elect to impose some other sentence.
The usual common law onus of appeal is altered.

9.3

Division 3 is the most controversial part of the Bill as it contains elements of
prescription not evident in Divisions 1 or 2.

9.4

The pertinent issue raised by this Division is whether the Bill’s provision for
‘approving’ #101J regulations (which regulations will contain much of the
controversial material) rather than ‘disallowing’ them will offer proper scrutiny. This
requires consideration of the issues foreshadowed in Chapter 3 of this report, namely:

9.5

•

the nature and extent of parliamentary supervision intended to be exercised;

•

the consultation obligations imposed on the delegate; and

•

the extent to which judicial discretion should be confined.

The Committee also examines the proposed new appeal procedure in #101N.

THE BILL
9.6

Proposed Part 14A, Division 3 (#101I – #101N), entitled ‘Sentencing according to a
prescribed method’, provides that a ‘prescribed court’, when sentencing a ‘controlled
offence’, will be required to:
•

determine the ‘relevant sentence’;
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•

impose a sentence (‘actual sentence’); and

•

prepare a sentencing report and deliver it in accordance with the regulations.

The sentencing report must also explain the reasons for any difference between the
actual sentence and the relevant sentence.
9.7

Regulations may prescribe a method to be applied by a prescribed court to arrive at
the ‘relevant sentence’ for a prescribed offence (the ‘controlled offence’) (#101J).

9.8

Proposed Division 3:
•

provides for regulations to prescribe factors that may be taken into account or
ignored or to be taken into account to a particular degree (#101J(b));

•

provides that such regulations are to be approved in a particular manner by both
Houses of Parliament before they come into effect (#101K);

•

limits judicial discretion by limiting the circumstances in which a court may
depart from a relevant sentence. Only if the court considers the relevant sentence
“would be so unreasonable that it would be unjust to impose that sentence” may
the court elect to impose some other sentence (#101L(2) and 101L(3)); and

•

limits the grounds of appeal in cases of severity or leniency of sentences
(#101N(1) and (2)).

9.9

As noted this is the most controversial proposal of the Bill as it contains prescriptive
elements not evident in Divisions 1 or 2. For example whereas Division 2 involves
the prescription of a method for arriving at an indication of the appropriate sentence,
Division 3 involves a method to be applied to arrive at the appropriate sentence.
Further regulations can be more detailed than in Division 2 as they may prescribe
what factors to ignore or take into account and to what degree they should be taken
into account.

9.10

In summary the Division prescribes a method for the application of judicial discretion
to the extent that only when the court thinks that the sentence would be “so
unreasonable that it would be unjust to impose that sentence” will it be able to depart
from the relevant sentence.

PROPOSED REGULATIONS - DIVISION 3
9.11

84

Generally regulations come into force when they are gazetted and do not need to be
specifically approved by Parliament. In contrast the Bill proposes that regulations
under #101J do not come into effect until they are laid before and approved by both
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Houses of Parliament. This move away from the ‘traditional’ method of promulgation
of regulations has attracted many critics.
9.12

The pertinent issue raised by this Division is whether the Bill’s provision for
‘approving’ #101J regulations (which regulations will contain much of the
controversial material) rather than ‘disallowing’ them will offer proper scrutiny.
Scrutiny involves public and parliamentary scrutiny.

The nature and extent of parliamentary supervision intended to be exercised
Traditional regulation making process
9.13

The Committee is of the view that where Parliament seeks to delegate the power to
legislate to others, it should prescribe how the exercise of delegated legislation is to be
scrutinised by Parliament. In Western Australia, the controls currently in place on the
exercise of a delegated power include:
•

the ultra vires rule, that is, if the exercise of a delegated power falls outside the
scope of the power, the exercise of the power is invalid;

•

the Interpretation Act 1984 which requires regulations to be notified in the
Government Gazette, tabled in the Parliament, and subject to disallowance; and

•

the Joint Standing Committee on Delegated Legislation which scrutinises
regulations to see they meet certain standards and advises Parliament whether
they ought to be disallowed.190

9.14

The Interpretation Act 1984 contains a number of provisions in relation to the making
and commencement of subordinate legislation. In addition the Interpretation Act 1984
provides for Parliament to disallow subordinate legislation in certain circumstances.
This enables Parliament to exercise and retain control over the making of subordinate
legislation.191

9.15

Section 41 of the Interpretation Act 1984 provides that all ‘subsidiary legislation’
must be published in the Gazette and comes into operation on the date of publication
(or the day specified in the subsidiary legislation).

9.16

Following publication in the Gazette, all regulations must be tabled in both House of
Parliament within 6 sitting days of their publication: s 42(1) of the Interpretation Act

190

Standing Orders of the Legislative Assembly of the Parliament of Western Australia: SO 292.

191

This section is based on the report of the Joint Standing Committee on Delegated Legislation, Parliament of
Western Australia, Subordinate Legislation Framework in Western Australia, Report No 16 (1995) 1-3.
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1984. If the regulations are not tabled within the 6 sitting days, s 42(2) of the
Interpretation Act provides that they thereupon cease to have effect.
9.17

After tabling, either House may then disallow the regulations, provided notice of
motion of disallowance is given within 14 sitting days of their being tabled in the
relevant House: s 42(2) of the Interpretation Act. If a notice of motion of
disallowance is given in the Legislative Council, Standing Order 152 of that House
deems such a notice to have been moved at the expiration of 2 sitting days after the
day on which the notice was given. The motion then takes precedence over all
business but the debate may be adjourned or otherwise interrupted, pursuant to
Legislative Council Standing Order 153(c). If the matter remains unresolved and
Parliament prorogues in the interim, the regulations are disallowed and the question is
deemed resolved in the affirmative.

9.18

Section 42(4) provides for a mechanism to amend regulations. If both Houses pass a
resolution originating in either House, Parliament may amend or substitute the
regulations. On passing of such a resolution, a notice must be published in the
Gazette within 21 days, and the amended or substituted regulations take effect 7 days
thereafter.

9.19

If regulations are disallowed or they fail as not being laid before Parliament then those
regulations that were in operation immediately before the amendment or repeal are
revived: s 42(6).

#101J regulation making process
9.20

86

The Committee notes that, unlike other regulations proposed by the Bill, #101J
regulations must follow a special approval procedure set out in #101K. In summary:
•

After being published in the Gazette, sentencing regulations are to be laid before
each House of Parliament (#101K(3)).

•

Once introduced by the Government, both Houses of Parliament must positively
affirm the sentencing regulations (#101K(4)).

•

Once sentencing regulations are positively affirmed notice to that effect must be
published in the Gazette within 21 days (#101K(5), (6)).

•

If sentencing regulations have been approved by each House of Parliament they
come into operation on the 7th day after publication of the notice in the Gazette;
or where a later day is specified or provided for in the regulations, on that day
(#101K(7)).
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•

If a resolution to approve of the sentencing regulations is defeated in either House
of Parliament, the defeat of the resolution “repeals the regulations” (#101K(8)).

•

These procedures do not apply to regulations which abolish a sentencing method
prescribed under #101J unless they prescribe another sentencing method to
replace the method that is abolished (#101K(9)).

The procedure for #101J regulations differs from the traditional procedure for making
regulations as follows:
•

The provision of ss 41(1)(b) and 42 of the Interpretation Act do not apply
(101K(2)).

•

There is no requirement that sentencing regulations are to be laid before each
House within a certain number of days.

•

There are no procedures in the Legislative Council for giving precedence to an
approval motion and no requirement for the matter to be put and determined
within a certain time and therefore debate may be adjourned indefinitely.

•

There is no indication that there must be a motion to approve the regulations and,
if there is not a motion to approve, whether the sentencing regulations lapse.

•

There is no ability for either House to amend the sentencing regulations.

Scrutiny of #101J regulations
9.22

The pertinent issue raised by these matters is whether the Bill’s provision for
‘approving’ #101J regulations rather than ‘disallowing’ them will offer proper
scrutiny.

9.23

In evidence to the Committee the Attorney General emphasised the following
regarding the approval process provided for in #101K of the Bill regarding #101J
regulations:192

192

•

The precise method of defining penalties has governmental implications over
which the Government should have control.

•

#101J regulations are legislation in the sense that they must be passed
affirmatively by both Houses. To this extent the nature of consultation would be
broader than that for other regulations.

Evidence, Hon P G Foss QC MLC, supra note 22 at 4 – 5 and 15 - 17.
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•

The #101J regulations “will be subject to the same criticisms and minor party
objections as any other legislation.”193

•

There is no disallowance process as the #101J regulations do not come into effect
until affirmed by both Houses of Parliament.

•

There must be a resolution to approve the #101J regulations and the regulations
will have no effect until that occurs.

•

In the event of error there needs to be a capacity to repeal the regulation
immediately and for this reason regulations which repeal #101J regulations are
exempted from the approval process outlined in #101K – such regulations are
dealt with in the usual manner.

•

There is no reason that #101J regulations could not be subject to the scrutiny of
the Joint Standing Committee on Delegated Legislation. Even though the
committee’s terms of reference may be narrow, the Attorney General believes
that that committee could choose to scrutinise them and report to the House.

In evidence to the Committee the Attorney General likened the approval process to the
scrutiny process of legislation:
“The regulations will be passed and laid before Parliament. It will
then be up to the Government to try to get an affirmatory motion
passed as the regulations will have no effect until that occurs.
…
It is a bit like bringing in a message to some extent. The intent was to
publish regulations and to start the public process. We are not
entering a three-reading process. It will be published in the
Government Gazette so people will know that the regulations are
being made. The next step will be to move affirmation in both
Houses. A period will elapse before the motion comes before the
Houses. This process will probably be more public than that with a
Bill as many people keep an eye on the Government Gazette. The
regulations will have a legal effect as a regulation, but will have no
impact until a positive resolution is achieved. No limit will apply to
how long it may take to do that, in the same way that no limit applies
to how long it takes to bring in and pass a Bill.

193

88

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
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…
It may be a long process. It may be some period before a resolution
is made by both Houses of Parliament. The motion may be brought in
during the last six weeks of Parliament, and another motion may need
to be moved in the next session of Parliament. The matter will then
eventually be passed in the negative or affirmative. A negative result
will repeal the regulation, and an affirmative result will bring it into
effect at a fixed time or a time stipulated in the regulation.
…
The regulation is your virtual first or second reading. That is the way
it will be published to the world. The following period will allow the
political process to be considered. A motion must then be affirmed.
If it is not affirmed, the regulations will be repealed. One may want
to take as much time as is necessary to get it passed. If it is not
affirmed or negatived, the motion lapses and one must bring another
motion to Parliament during the next session to seek affirmation. It
will still be the same regulation. When it is brought to the vote, the
regulations will be repealed if a negative vote is made in either
House. If one has an affirmative vote in both Houses, the regulations
will apply at a time fixed in the Act, or, if later, the time fixed in the
regulation.
Even after it has been affirmed by the Houses, the regulations could
be repealed with a click of the fingers. It was important to have
regulations as we wanted to have the capacity for Executive
Government to get rid of them. It is possible for the Executive
Government to take out the regulations almost instantly. One would
not go through the process to remove them unless something that
should not be included was discovered.”194
9.25

194

It is true that both Houses of Parliament must approve the regulations before they can
come into operation and at that time they may be subject to criticism and objection.
However the Committee notes that there is no opportunity for amendment of #101J
regulations, as might apply in the second reading or committee stages of debate on a
Bill. This is due to the exclusion of ss 41(1)(b) and 42 of the Interpretation Act

Evidence, Hon P G Foss QC MLC, supra note 22 at 16 - 17.
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1984.195 If a resolution to approve of #101J regulations is defeated in either House of
Parliament, the defeat of the resolution repeals the regulations.
Consultation obligations to be imposed on the delegate
9.26

As stated at paragraph 3.11 of the Report, the extent to which legislative power is
appropriately delegated should properly be considered in relation to a number of
factors including the consultation obligations to be imposed on the delegate.196

Consultation envisaged by the Bill
9.27

Submissions to the Committee expressed concern as to a lack of consultation in the
initial development of the Bill.197 It is not within the scope of the Committee’s inquiry
to comment on those claims. However the Committee examined what consultation
was proposed in respect of the various regulations to be promulgated under proposed
Part 14A.

9.28

In this respect the Committee notes that there is no legislative provision establishing
an advisory body to prepare or assist in the development of the regulations, in
particular the determination of the ‘degree’, ‘prescribed formulae’ or ‘method’
referred to in proposed Divisions 1 –3. Nor is there any legislative provision for
consultation to occur prior to the promulgation of regulations.

9.29

Witnesses commented to the Committee that the Bill did not allow for community
input into the sentencing process, leaving much of the responsibility to the
Executive.198 Some submissions suggested that this would further remove victim and
community participation in the sentencing process.

9.30

During the debate in the Legislative Council on the initial referral of the Bill to this
Committee, the Attorney General stated that:
“ … full debate and wide consultation should take place once we get
to the stage of having a third stage matrix. That is something which
will receive a lot of debate with regard to the practicalities and
usefulness of that. My concern is that to put this off any longer really

195

Proposed section 101K(2) excludes the operation of these sections of the Interpretation Act 1984. See:
Evidence, Hon David K Malcolm AC, supra note 27 and David K Malcolm AC, (1998) supra note 15.

196

Garth Thornton, Legislative Drafting, Third Edition, Butterworths, London, 1987. See also Joint Standing
Committee on Delegated Legislation, Parliament of Western Australia, Subordinate Legislation Framework
in Western Australia, Report No 16 (1995) 2.13 – 2.14.

197

David K Malcolm AC, (1998) supra note 15; and Evidence, Mr Neil Morgan, supra note 14.

198

Submissions 6 and 7.
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puts off what will be a lengthy process in arriving at matrixes. We
should as soon as possible, gather the information from the judges
and derive an empirical representation in the matrix. I do not think
that it is urgent to get to the third stage of the matrix, but I believe the
first two stages are the most important part of the matrix
legislation.”199
9.31

The Committee notes that this statement only envisages consultation in respect of the
regulations to be promulgated in proposed Division 3 – the ‘third stage’.

9.32

On another occasion the Attorney General has advised that “nominations have been
invited from both judicial officers and judicial support representatives to be involved
in the development of the necessary regulations to support the various parts of the
[Bill]”.200

9.33

The Committee examined this issue further with the Attorney General who, in
evidence to the Committee, stated that although MOJ was liasing with the Judiciary in
relation to the practical implementation of the regulations, in his view the consultative
body for sentencing matters is Parliament.201

9.34

The Attorney General does not appear to be opposed to a consultative body however
he “do[es] not support a system which takes legislation out of the hands of legislators.
I am quite happy to take advice but will not accept any process that virtually deprived
legislators of their role.”202

9.35

In this respect the Judiciary and Law Society have stated, in evidence to the
Committee, that they would welcome consultation on issues to be addressed by the
regulations. 203 In the Judiciary’s submission they would welcome consultation more
from the point of view of the courts (as opposed to the Legislature or the Executive)
being directly responsible for addressing issues raised by the Bill.204

9.36

The Law Society went on to say to the Committee that consultation was necessary due
to the proposal that the matrix would be the product of regulation. On the assumption

199

Western Australia, Parliamentary Debates (Hansard), Legislative Council, May 27 1999, 8514.

200

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

201

Evidence, Hon P G Foss QC MLC, supra note 22 at 3 and 5.

202

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

203

Hon David K Malcolm AC, (1998) supra note 15 at 15 – 17; Evidence, Hon David K Malcolm AC, supra
note 27; Evidence, His Honour Kevin J Hammond, supra note 27; and Evidence, Mr Robert Mazza and Mr
Patrick Hogan, supra note 65.

204

Hon David K Malcolm AC, (1998) supra note 15 at 15 – 17.
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that the Bill was to proceed, the Law Society stated that they preferred the matrix be
developed by an independent sentencing commission to ‘depoliticise it’. In the
alternative the Law Society supported a requirement for consultation being
legislatively enshrined in the Bill.205
Consultative models
9.37

A lack of transparency in the process of drafting the Bill was identified by a
comparison to the process in the United States of America, where independent
sentencing commissions were established.206

9.38

Most jurisdictions in the United States have established a sentencing commission or
similar body with authority to study sentencing practices and recommend guidelines
to assist in the development of sentencing guidelines. Sentencing commissions are
discussed in more detail in Chapter 6.

9.39

The use of sentencing commissions was also observed by the Society for Labor
Lawyers (WA) Inc in their submission to the Committee: “Even the United States,
where matrix sentencing guidelines have been used for some time, has an independent
Sentencing Commission to draft and monitor the guidelines.”207

9.40

In the event that matrices or grids were implemented the Chief Justice stated during
his evidence to the Committee that he supported the concept of a sentencing
commission.208

Composition of sentencing commissions
9.41

Most commissions in the United States are broadly representative, including
criminologists, judges, prosecutors, defence solicitors, correctional officials, public
members and sometimes legislators.209

9.42

The DPP was supportive of a consultative body, although he doubted what value a
prosecution viewpoint would provide:
“There is a significant advantage in such a proposal. The obvious
difficulty that the enactment of the regulations produces is the

205

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.

206

Evidence, Neil Morgan, supra note 14, (Opening Statement) 3.

207

Submission 1.

208

Evidence, Hon David K Malcolm AC, supra note 27.

209

See further: US Department of Justice, Office of Justice Programs, Bureau of Justice Assistance, National
Assessment of Structured Sentencing, (February 1996) 35 – 44.
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question of the development of the provisions of the matrix. I do not
know whether it is proposed to develop that matrix to simply reflect
the average of the sentences presently produced by the courts, in
which case one would not need experts but it would simply be a
matter of seeking to achieve greater corresponding equivalence
between different sentencing judges and magistrates. If the object of
the exercise is to ensure that only, you do not need to consult
anybody; all you need to do is work out the average and then express
it in a way which can be applied.
If you wish to develop a sentencing matrix which does not simply
reflect the average but rather is designed to achieve something better
than that - that is, better punish particular classes of offenders,
address types of offences or something else or achieve some
particular objective which it appears the present sentencing is not
achieving - obviously the value of a commission is enormous.
You would have professional input into the sentencing rather than
simply seeking to reflect an average. That is a policy question that
underlies the correct outcome. If your policy is to do something more
than simply reflect the average, the commission seems to be a most
useful tool.” 210
9.43

In respect of the composition of any commission the DPP stated during his evidence
to the Committee that he would include experts in not only law and criminology but
also in social sciences of various types to provide a rehabilitative focus to
sentencing.211 The Law Society also supported the multidisciplinary composition of
sentencing commissions.

How far should judicial discretion be confined?
9.44

Not every provision of the Bill may affect the exercise of judicial discretion. It is only
the third stage of the process, proposed Division 3, which can direct the sentence
imposed by a judge by the promulgation of regulations as to a prescribed method and
prescribed sentence.

9.45

Proposed sections 101L(2) and 101L(3) limit judicial discretion by limiting the
circumstances in which a court may depart from a relevant sentence. Only if the court

210

Ibid.

211

Evidence, Mr Robert Cock QC, supra note 32 at 2 – 3.
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considers the relevant sentence “would be so unreasonable that it would be unjust to
impose that sentence” may the court elect to impose some other sentence.
9.46

This discretion is limited by #101L(3) which describes what consideration cannot be
taken into account if the court considers the relevant sentence to be unreasonable:
“For the purposes of subsection (2), the relevant sentence cannot be
considered as being unreasonable to the extent to which it was
arrived at by –
(a)

taking into account or ignoring a factor; or

(b)

taking a factor into account to a particular degree,

as required by the sentencing method.”
9.47

The Committee notes that #101L(5) preserves a superior court’s discretion to impose
indefinite imprisonment under Part 14 of the Sentencing Act 1995.

9.48

In evidence to the Committee, the Attorney General sought to illustrate the practical
use of the Division:
“ … if a factor is not catered for in the matrix … it is then free of the
matrix under this system, unless the matrix says that cannot be taken
into account. Hypothetically, if drunkenness were not allowed to be
an aggravating or mitigating factor, we could write in there that
drunkenness must not be taken as an aggravating or mitigating
factor. If it were mentioned, but did not have an impact, the matrix
could not be ignored. If a new factor arose one would be free to go
outside it.”212

Evidence submitted to the Committee
9.49

Witnesses submitted to the Committee that the Bill “has the potential to create very
great injustice when unlike cases are treated alike”.213 It was argued that the fetter on
the exercise of the Judiciary's sentencing discretion might also result in an inability to
comply with the proportionality principle.214

212

Evidence, Hon P G Foss QC MLC, supra note 51.

213

Submissions 1. See also Submissions 3 and 5, and Michael Barker, ‘Bagging Judges: Good Sport or a
Dangerous Game?’ (April 1999) Brief, 5.

214

Submission 5, p 4.
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In its submission to the Committee the ICJ-WA observed that:
“In most well functioning political entities each of the three branches
of government plays an important part and distinct role in connection
with sentencing stage [sic] of the criminal justice process:

9.51

1.

The parliamentary branch nominates a range of sentencing options
for each offence and fixes a maximum penalty for the offence.

2.

The judicial branch determines an appropriate sentence from among
the options nominated by parliament. The discretion is exercised by
reference to the principle of proportionality. The principle of
proportionality requires a court, after consideration of all relevant
factors, to ensure that the punishment ‘fits the crime, the offender and
interests of society as a whole’.

3.

The executive branch is involved in the administration of sentence:
prisons, community-based orders, parole etc.”215

Witnesses submitted to the Committee that judicial discretion in sentencing may be
fettered by regulations216 and that the discretion may get ‘redistributed’ to prosecuting
authorities instead.217 For example, the Western Australian Council of Religious
Institutes suggested that:
“Taking away or seriously inhibiting [the court’s] discretionary
powers is actually taking out the humanity in sentencing. Penalties
should not be imposed blindly and rigidly according to a formula as
this legislation is proposing. The whole point of having judges and
magistrates is that they can take into account, remorse on the part of
the offender and a willingness to make compensation, and so on.
Politicians taking over some of the key roles of the judiciary and
‘tying their hands’ is we believe, a disturbing development.”218

9.52

In his evidence to the Committee the Chief Justice expressed concern with the
implications of imposing a sentencing regime on judges by way of regulation:
“…firstly [sic] an unnecessary limitation upon judicial discretion through a matrix

215

Ibid, p 2.

216

Ibid, p 3.

217

Evidence, Neil Morgan, supra note 14 (Opening Statement) 3.

218

Submission 2.
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system, and secondly, an abdication by Parliament to the Executive to enable it to do
it by way of regulation”. 219
9.53

The Law Society agreed with the Chief Justice: “The High Court has ruled in relation
to the Northern Territory that mandatory minimum sentencing legislation is not
unconstitutional. What is being proposed here is different because it could be seen as
a fettering of judicial discretion and power. Although I suppose an argument to that
effect was put to the High Court with respect to mandatory minimum sentences, it was
not in the context of looking at a matrix”.220

9.54

The Law Society informed the Committee that it opposed plans for a sentencing
matrix and stated that a number of flaws can be found in the proposed matrix
system:221

9.55

•

Sentencing will become mechanical and will be the subject of often-complicated
calculations.

•

A sentencing matrix, no matter how detailed, cannot take into account the myriad
aggravating and mitigating factors involved in sentencing an offender.

•

The matrix does not allow a sentencer to give greater or lesser weight to a
particular aggravating or mitigating factor depending on the case.

•

A matrix system takes the humanity out of sentencing.

The Chief Judge stated in evidence to the Committee that “The individuality of the
[sentencing] process cannot be overemphasised.”222 The DPP submitted a contrary
view to the Committee. He suggested that the Government’s plan to prescribe the
sentences in a so-called matrix, or schedule, might restrict judicial discretion but that
was “not necessarily a bad thing” if it resulted in more consistency and a better
understanding of sentences.223

The view of the Attorney General
9.56

In response the Attorney General informed the Committee that the Bill “merely
requires the courts to provide more detailed information about the sentences they are

219

Evidence, Hon David K Malcolm AC, supra note 27 at 17 – 18.

220

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65 at 4.

221

Ibid.

222

Evidence, His Honour Kevin J Hammond, supra note 27.

223

Evidence, Mr Robert Cock QC, supra note 32.
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currently handing down.”224 He accepts that the Bill will fetter judicial discretion
however he pointed out that “there is nothing in the Bill which seeks to alter the
sentencing options that are available to courts whether under the Young Offenders Act
1994 or the Sentencing Act 1995.” 225 This does not mean that the regulations may not
affect such choices.
9.57

The Attorney General also submitted that the “provisions of section 44 and 45 of the
Sentencing Act 1995 are not proposed to be amended by the Bill.” 226 These sections
provide sentencing options if the statutory penalty is a fine and the making and effect
of spent conviction orders.

9.58

The Committee notes that previous sections of the Sentencing Act 1995 which deal
with other sentencing options (ss 42 and 43) will be affected by the concept of
punishment options being ‘prescribed options’ as set out in proposed Division 4 of the
Bill (#101Q and #101R). The sections affected address sentencing options where the
statutory penalty is imprisonment only, imprisonment and a fine, and imprisonment or
a fine. Proposed Division 4 of the Bill is discussed in Chapter 11.

9.59

In his report to Parliament the Chief Justice has argued that provisions such as #101Q,
which contemplates sentencing according to ‘prescribed options’, would enable the
introduction of mandatory penalties by way of regulation. He stated that “This is
objectionable, if for no other reason than that it is contrary to ss. 41 and 42 of the
Sentencing Act 1995.”227

9.60

The Committee asked the Attorney General how far it was anticipated the matrix
would confine judicial discretion. The Attorney General, after noting that Divisions 1
and 2 did not affect judicial discretion at all, replied:
“The factors to be considered in setting the sentence will be
determined by the judge as will the ratings assigned to them. Further,
as proposed, the presumptive sentence ranges are likely to be based
on actual past sentencing practices. Even in the third stage, the judge
can ignore the matrix – if the reasons given suffice then that will
stand on appeal. If the reasons are sufficiently cogent and acceptable
then it is unlikely that the Crown would appeal and if the sentence is

224

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

225

Ibid.

226

Ibid.
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David K Malcolm AC, (1998) supra note 15.
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excessive according to the matrix then it is unlikely that offenders will
see the matrix as an imposition.”228
9.61

The Committee observed to the Attorney General that both the New South Wales Law
Reform Commission and the Victorian Sentencing Committee reviewed sentencing
options in detail and both rejected the use of a matrix.229 When the Committee asked
the Attorney General about the criticisms he replied that “they had been taken into
account and allowed for” but no further details were provided.230

9.62

The Attorney General stated to the Committee that:
“All too many criticisms have been made based on the US precedents
without any attempt to find out more about the matrix. It actually
imitates what the judges themselves do. Furthermore, the matrix is
far better than mandatory sentencing. It allows Parliament to deal
with the matters that are within its clear interest and entitlement.
Maximum sentences are quite futile as a method of exerting our
influence. Minimum mandatory sentencing suffers from the need to
make it a true minimum and thus inapplicable to a large number of
sentences. It also ignores the factors that influence sentencing. The
matrix allows the judges own decisions and methods to be taken and
incorporated into a matrix and for Parliament to exercise its true role
with regard to the measure of sentences in general.”231

9.63

The DPP has commented during evidence to the Committee that:
“ … the extent to which it fetters discretion is a direct function of its
quality. If it is a high quality, well-researched grid then I would not
be troubled by some significant degree of restriction of judicial
discretion. They seem to be interrelated. The degree to which the
grid reflects existing circumstances and takes account of the
requirements of the Parliament would directly affect the degree of
satisfaction I would have with the impact upon judicial discretion.”232

228

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

229

New South Wales Law Reform Commission, Sentencing, Report No 79 (December 1996) (see Appendix 4)
and Victorian Sentencing Committee, Sentencing (April 1988) (see Appendix 5).
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Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
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COMMENCEMENT OF DIVISION 3
9.64

In evidence to the Committee, the Attorney General stated that:
“I firmly believe we may never need to use the third stage of the
matrix. I believe that the sheer requirement for accountability will
cause things to happen. If we start to report on what the judges are
doing in the second stage of the matrix, and we show what the bell
curve is, the judges will automatically shrink into the centre of that
bell curve. If they are consistently stuck out on a limb, they will move
into the centre of the sentencing regime. There will still be a range of
sentencing, but it will be much tighter than perhaps it was.”233

9.65

In his evidence to the Committee, the DPP stated that he understood that the Attorney
General has indicated he would not expect this third stage of the matrix to be
introduced. The DPP went on to say:
“It seems, if anything, to be the most draconian feature of the
proposed legislation and, I hope, unnecessary. I have seen no need
for it, acknowledging the concern that I do not have much information
to make a clear expression about its need. I have seen no anecdotal
evidence to support the view that it is necessary.”234

9.66

The Committee further explored with the Attorney General, the likelihood of Division
3 ever being implemented. In evidence to the Committee the Attorney General
repeated that he views Divisions 1 to 3 as a three stage process and that a Division 3
(stage 3) process would not be brought in unless it was necessary: “My preference is
go through stage one and to get the information, then to stage two and to publish it,
and then to stage three to do what we want to do with it”.235 However the Committee
also noted that there is nothing in the Bill which prevents Division 3 from being
implemented before the other stages have been implemented and the Attorney General
could not give the Committee a commitment that the Government would not
implement Division 3 before the other Divisions.

9.67

The Committee considered progressive proclamation of various Divisions of the Bill
however notes that in view of the approval procedure required by #101J that
proclamation of Division 3 of the Bill has no practical effect until such time as #101J

233

Evidence, Hon P G Foss QC MLC, supra note 51 and also note 22.

234

Evidence, Mr Robert Cock QC, supra note 32.
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Evidence, Hon P G Foss QC MLC, supra note 22 at 15.
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regulations have been approved by Parliament. As stated by the Attorney General in
evidence to the Committee:
“The third stage will virtually be a piece of legislation coming before
the Parliament. Unless it has the support of the Parliament, it will
not be passed, and the Parliament will not give its support unless it
has the support of the people. It is like any form of legislation - if we
want it introduced and passed, we must consult people about what we
are doing.”236
APPEALS
9.68

The common law right of appeal is not altered in respect of appeals under Division 2.
Although courts will have to explain any departure from the indicative sentence, the
general rules of appeal apply, that is an appeal would generally succeed only if the
‘actual sentence’ was shown to be ‘manifestly excessive or inadequate’. In addition to
the factors traditionally considered on appeal, the ‘indicative sentence’ would play an
important role in determining the outcome of the appeal.

9.69

In respect of appeals under Division 3, #101N provides for an automatic right of
appeal if the Court deviates from the established sentence range:

9.70

•

If the actual sentence is more than the relevant sentence and the offender appeals
against the actual sentence, the prosecution must show cause why the actual
sentence should not be quashed and the less severe sentence imposed.

•

If the actual sentence is less severe than the relevant sentence and the prosecution
appeals then the offender must show cause why the actual sentence should not be
quashed and a more severe sentence imposed.

From evidence submitted to the Committee concerns have been raised that:
•

The mere fact of an appeal by one party seems to give rise to a presumption that
the appeal should be allowed in that party’s favour unless the other party
discharges the onus placed on them.237

•

The requirement to ‘show cause’ is not clear. The phrase raises the question of
the appropriate threshold for standard of proof.238

236

Ibid at 3.

237

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ supra note 16
at 273.

238

Ibid at 275.
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Proposed clause 101N (Division 3) reverses the onus of proof on appeal of a sentence.
The Attorney General stated to the Committee:
“The provisions relating to the reversal of onus of proof only come
into play where the Court is of the opinion that the range of sentence
under the matrix is unjust, and deviates accordingly. It is only when
the sentence is too severe (outside the upper limit of the range) that
the offender will appeal, and in these instances the onus is on the
Crown and not the offender. No offender is likely to appeal when the
sentence is too lenient or is within the sentencing range except on
grounds already available to them where there is no change in onus.
It does not change the rule so far as appeals on any other grounds are
concerned e.g. incorrect direction, points of law etc.”239

9.72

The DPP observed to the Committee that although the burden is affected the provision
has very little impact:
“Often there is generally a tariff for offences and often a presumption
that arises. The clearest case is armed robbery. In the case of R v
Miles in the Court of Criminal Appeal it was stated that a standard
case of armed robbery was likely to attract a sentence of 6 to 9 years'
imprisonment. If I lodged an appeal against someone who robbed a
taxi driver and got three years, I have to go to the Court of Criminal
Appeal. I am on my feet for two minutes before the counsel for the
defence is asked why the appeal should not be allowed.
There is an implicit reformulation of the burden on the existing
appeal provisions in those areas in which sentences imposed are
outside an accepted range. It is not unusual to find the respondent
being called upon first to explain why the appeal should not be
upheld. To practitioners, 101N may look a little odd but it is not
significantly different to the operation in practice of the present
appeals system.”240

9.73

In evidence to the Committee the Law Society stated that #101N was a ‘sensible
provision’ - “If there is a starting point and someone is outside of it, it seems sensible
and within the ordinary rules of debate that they demonstrate why it is wrong.”241
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Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
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Proposed clause 101N only has meaning if the relevance of the sentences can be
determined. This is a comparative exercise by reference to Division 4.

RECOMMENDATIONS

Recommendation 3
The Committee recommends that proposed section 101K(7) in clause 4 of the
Bill be amended by inserting after the words “as if enacted in this Act” the
words “and not otherwise”.

Recommendation 4
The Committee recommends that the phrase “show cause” in proposed section
101N be clarified.

Recommendation 5
Subject to Recommendations 3 and 4, the Committee recommends that
proposed Division 3, Part 14A in clause 4 of the Bill be supported.

There was dissent from Recommendation 5.
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CHAPTER 10
PROPOSED DIVISION 4 - COMPARISON OF ACTUAL
SENTENCES WITH INDICATIVE OR RELEVANT SENTENCES
INTRODUCTION
10.1

Part 2, Division 1 of the Bill inserts Part 14A of the Sentencing Act 1995. Proposed
Part 14A, Division 4 (#101O – #101R) is entitled ‘Comparison of actual sentences
with indicative or relevant offences’. In summary the proposed Division has the
purpose of determining whether the actual sentence is the same as, more severe than
or less severe than the indicative sentence or the relevant sentence pursuant to
Divisions 2 or 3.

10.2

Punishment options set out in s 39(2) of the Sentencing Act 1995 are given
hierarchical significance in relation to each other (#101P(2) and (3)) and the concept
of punishment options being ‘prescribed options’ is raised (#101Q and #101R).

10.3

A table showing some examples of the operation of Division 4 is provided in the Bill.

THE BILL
Prescribed options
10.4

Proposed section 101Q contemplates that a prescribed sentencing method may provide
for the recommended sentence to involve the use of a particular punishment option
(‘prescribed option’).

10.5

In his report to Parliament the Chief Justice argued that the effect of this provision is
to fetter the wide discretion given by s 39(2) of the Sentencing Act 1995. Subject to ss
41 to 45 of the Act, that section gives the Court discretion to make use of any one of
seven sentencing options in order of increasing severity.

10.6

The Chief Justice went on to argue that provisions such as #101Q of the Bill, which
contemplates sentencing according to ‘prescribed options’, would enable the
introduction of mandatory penalties by way of regulation. He stated that “This is
objectionable, if for no other reason than that it is contrary to ss. 41 and 42 of the
Sentencing Act 1995.”242

242

David K Malcolm AC, (1998) supra note 15.
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Sections 41 and 42 of the Sentencing Act 1995 address sentencing options where the
statutory penalty is imprisonment only, or imprisonment or a fine, and imprisonment
and a fine.

More severe/less severe?
10.8

The Committee observed that this Division seeks to enable sentencers to ascertain
comparative sentences. It is argued by the Attorney General in a letter to the
Committee that, taking into account all the various aggravating and mitigating factors
associated with a particular offence, the Court will be able to see whether the
particular sentence it is contemplating falls within the range provided by the matrix,
whether it falls at the higher or lower end of the range, or indeed outside the range.243

10.9

In evidence to the Committee the Law Society raised issues of concern relating to
Division 4. In relation to the table on page 17 of the Bill the Law Society stated:
“A table is a useful legislative drafting technique to illustrate
concepts difficult to convey in words. By way of example, I refer
members to the middle of the table which refers to ‘actual sentence
imposed’. One example is that a $25 000 fine and 15 months'
conditional release order is said to be less severe than the range of
the recommended sentence; namely, $10 000 to $20 000 or 12
months' or 24 months' community based order. It is generally
recognised in the regime of the Sentencing Act that not a great
difference exists between a conditional release order and a
community based order. Why is it seen to be less severe than the
recommended sentence is difficult to fathom. The comparison of a
sentence, whether it is more or less severe than the recommended
sentence, will be a difficult process. One can imagine many dry
arguments arising on that matter. That highlights to the Law Society
one of the practical difficulties of the sentencing matrix.”244

10.10

Difficulties with Division 4 were also observed by Mr Morgan, CRCUWA:
“In cases where the prescribed method provides for one type of
sentence to be imposed, the intention is simply to follow the ranking
contained in the Sentencing Act 1995; in other words, a sentence is
more severe if it is higher up the rankings. At first sight, this might
seem simply to accord with the current position. However two

243

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.

244

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.
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examples show that things will change significantly. Suppose, first,
that regulations prescribe a ‘relevant sentence’ of a short CBO for six
months, involving only a ‘supervision requirement’ (i.e reporting on a
fortnightly basis to a community corrections officer). Under the Bill,
the court will not be able to impose a punitive fine of a substantial
amount (say, $10,000) on the curious basis that the fine is by
legislation deemed to be ‘less severe’. Under the current system, and
in accordance with the general ranking in section 39, the court would
be able to impose a fine if it decides, on working down the list, that
this would be ‘appropriate’. The inverse situation is also a problem.
Suppose that the ‘relevant sentence’ is a fine of $5000, but the court
considers that this is unrealistic given the offender’s limited means. It
will not be possible for the court to impose a CBO instead; as the Bill
makes clear, even a six month CBO is considered to be more severe
than a $10,000 fine [refer to the table on page 17 of the Bill].
…
Even greater difficulties arise with respect to combinations of penalty.
On this the wording is so convoluted that it comes as a relief to find a
Table which provides concrete examples. However … that relief is
short lived.”245
10.11

The Committee explored Division 4 with the Attorney General who stated:
“I hope division 4 will only be a worry to an appeal court. It was
necessary once. Division 4 was not a problem while one penalty was
involved, but we wanted it to be less narrow and the capacity to have
more penalties.
…
We have gone to the most complex possibilities, which are catered for
in the words. It works out. There will be no problem in the appeal
courts in determining whether a sentence is more or less severe than
the recommended sentence. The people who will be sentenced need to
know that they will be sentenced within the boundary. If they get that
sentence, they will know what they will receive. It is complex working
out these examples, but it will not be that complex in dealing with

245

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’ supra note 16
at 275 – 277.
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these sentences. Provided people are sentenced according to the
matrix, one need not worry about it.
…
One would be lost without division 4, which is essential. It is very
much a mechanism to take away concerns about what is more or less
severe than the recommended sentence. We had to work it through to
make it legally certain. It is. A massive incentive exists to sentence
within the matrix. If not, there is a good chance one will end up on
246
appeal.”
FINDINGS
10.12

The table immediately following proposed section 101R(9) in clause 4 of the Bill
confuses rather than clarifies the operation of proposed Division 4.

RECOMMENDATIONS

Recommendation 6
The Committee recommends that the table immediately following proposed
section 101R(9) in clause 4 of the Bill be deleted.

There was dissent from Recommendation 6.

Recommendation 7
The Committee recommends that proposed Division 4, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 7.

246
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CHAPTER 11
PROPOSED DIVISION 5 - APPLICATION OF PROPOSED PART
14A OF THE SENTENCING ACT TO YOUNG PERSONS
INTRODUCTION
11.1

Part 2, Division 1 of the Bill inserts Part 14A of the Sentencing Act 1995. Proposed
Part 14A, Division 5 (#101S – #101V) is entitled ‘Application of this Part to the
sentencing of young persons’. In summary the proposed Division:
•

defines ‘Schedule 1 offence’, ‘Schedule 2 offence’ and ‘young person’ in relation
to definitions used in the Young Offenders Act 1994 (“YOAct”) (#101S);

•

provides that the regulations establishing ‘reporting offences’, ‘regulated
offences’ and ‘controlled offences’ may apply to sentencing in the Children’s
Court but only in so far as Schedule 1 and 2 offences are concerned (#101T(1));

•

provides that the regulations referred to above may be made in a way that makes
the operation of provisions of this Part depend on, or differ according to, the age
of an offender at the time of committing; being charged with; being convicted of;
or being sentenced for, the offence (#101T(2));

•

extends the provisions of #101T to any courts sentencing a young person
(#101U); and

•

defines sentencing options with respect to young persons (#101V).

SOME ASPECTS OF THE BILL
Schedule 1 and 2 offences
11.2

Regulations establishing ‘reporting offences’, ‘regulated offences’ and ‘controlled
offences’ may apply to sentencing in the Children’s Court but only in so far as
Schedule 1 and 2 offences are concerned (#101T(1)).

11.3

A ‘Schedule 1 offence’ or ‘Schedule 2 offence’ is defined in the YOAct as an offence
that is committed against certain legislative enactments referred in the schedules to the
YOAct and includes the offence of counselling or procuring the commission of an
offence which is mentioned.

11.4

Schedule 1 offences are offences:
•

for which a caution cannot be given;
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which cannot be referred to a juvenile justice team; and

•

for which a conviction will normally be recorded.
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11.5

The definition of a ‘Schedule 1 offence’ includes the following offences: perjury;
assault with intent to resist or prevent arrest or detention; certain sexual offences
(against child under 13, and of or over 13 and under 16); possession of a drug with
intent to sell or supply to another; and reckless driving under the influence of alcohol,
drugs, or alcohol and drugs. Schedule 1 of the YOAct is attached as Appendix 9.

11.6

Schedule 2 offences are offences:

11.7

•

for which a caution cannot be given;

•

which cannot be referred to a juvenile justice team;

•

for which a conviction will normally be recorded; and

•

which may lead to the application of the provisions relating to offenders who
repeatedly commit offences resulting in detention.

The definition of a ‘Schedule 2 offence’ includes the following offences: wilful
murder; murder; assault occasioning bodily harm; serious assaults; indecent assaults;
aggravated indecent assaults; sexual penetration without consent; deprivation of
liberty; robbery; dangerous driving causing death or injury and dangerous driving
causing bodily harm. Schedule 2 of the YOAct is attached as Appendix 10.

Sentencing options
11.8

If regulations made under specified sections of proposed Part 14A apply to sentencing
by a Children’s Court then #101V modifies certain provisions of that Part.

Special orders under the Young Offenders Act 1994
11.9

If #101J regulations apply, the proposed amendments will operate to provide that any
sentencing requirement for a ‘controlled offence’ imposed under Division 3 does not
prevent the court making an order under Part 7, Division 9 of the YOAct. That
Division contains special provisions for repeat offenders. The making of an order is
not to be taken into account for the purposes of Division 4 of the Bill.247

11.10

Part 7, Division 9 of the YOAct addresses the situation of a young person who
repeatedly commits ‘serious offences’ as that term is defined in the YOAct. If that

247

108

Proposed section 101V(1).
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Division applies then s 125 of the YOAct makes the protection of the community
paramount in the case of offenders convicted of a ‘serious offence’ (defined to include
such offences as assault occasioning bodily harm, criminal damage and dangerous
driving causing bodily harm) if:
•

they have been convicted of two offences for which custodial sentences have
been imposed on two separate occasions; and

•

if the court is satisfied that there is a high probability that the offender would
commit further offences of a kind for which custodial sentences could be
imposed.

For such offenders the court may make a ‘special order’ with the result that the
offender remains in custody after the earliest release date for up to 18 months.
11.11

The Committee observes that the proposed amendments will have the effect that, if a
‘special order’ under Part 7, Division 9 of the YOAct is made, then that order is not
taken into account when determining if the ‘actual sentence’ imposed by the court is
more or less severe than the ‘relevant sentence’ required by #101J regulations.

Hierarchy of sentencing options
11.12

If regulations made under #101F (prescribing an indicative sentencing method under
Division 2) or #101J regulations apply to the sentencing of a young person, then
references in proposed Division 4 to s 39(2) of the Sentencing Act 1995 are to be read
as references to the table set out in the proposed section.248 The table establishes a
hierarchy of four sentences similar to the hierarchy set out in s 39(2) of the Sentencing
Act 1995 and is reproduced below.
Table
Sentencing options under the Young Offenders Act 1994

11.13

248

1

The imposition of a fine under section 71.

2.

The making of a youth community based order under section 73.

3

The making of an intensive youth supervision order under section 98.

4

The imposition of a custodial sentence under section 18.

Proposed section 101V(2) therefore seeks to facilitate the comparative method
proposed by Division 4 to determine whether the actual sentence imposed by a court
on a young persons is ‘more or less severe’ than the ‘indicative sentence’ under

Proposed section 101V(1).
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Division 2 or the ‘relevant sentence’ under Division 3. However if s 50B of the
YOAct applies then #101V(2) does not.
11.14

Section 50B of the YOAct sets out the options available to a court when sentencing a
young person found guilty of an offence who at the time of being sentenced is 18
years or older.

RECOMMENDATION

Recommendation 8
The Committee recommends that proposed Division 5, Part 14A in clause 4 of
the Bill be supported.

There was dissent from Recommendation 8.
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CHAPTER 12
YOUNG OFFENDERS ACT 1994 AMENDED
INTRODUCTION
12.1

Part 2, Division 2 of the Bill amends sections 46A and 55; and Schedule 2 of the
Young Offenders Act 1994 (“YOAct”). Some of these amendments facilitate the
amendments discussed in Chapter 11 of this report.

12.2

The provisions of the Sentencing Act 1995 in so far as they apply to a person who is a
young person as defined in the YOAct, are subject to ss 46 and 46A of the YOAct.

THE BILL
Section 46A
12.3

Clause 6 of the Bill amends s 46A(1) of the YOAct to make proposed Division 5 of
Part 14A of the Sentencing Act 1995 apply to the sentencing of a young person.

Section 55
12.4

Clause 7 of the Bill amends s 55 of the YOAct to provide that, even when a conviction
is not recorded by the Children’s Court, the offender is deemed to have been
convicted “for the purpose of the application of Part 14A of the Sentencing Act 1995
to the sentencing of the offender for another offence”.

12.5

The Committee investigated this proposed amendment with the Attorney General
who, in his evidence to the Committee stated:
“[The amendment to s 55 of the YOAct] is necessary to provide some
form of consistency. It is something that the court does when taking
into account sentencing. Even though a conviction is not recorded,
the court is aware that is the case in deciding whether to do it
[sentence] again. The important issue is that the information is there.
It does not constitute a prior conviction from the point of view of any
maximums or minimums or the three-strikes legislation. It does not
change the statutory penalty, but it means the information is before
the court when it is deciding what it will do. That is necessary when
recording statistics, otherwise we will get a strange view of what
various judges have done when an offender comes up on what is
supposedly a first offence but it is the sixteenth offence and the
previous offences have not been recorded. It does not change the law
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as far as the penalty that can be imposed is concerned. It would take
into account the practice of the court when dealing with the first and
second stage. At least there would be an accurate recording. At the
third stage, it will be up to House to decide what to do - that is,
whether it will allow that to be taken into account. It does not change
the statutory provisions so far as the impact of a second or third
offence is concerned”.249
Schedule 2
12.6

Clause 8 amends Schedule 2 of the YOAct by:
•

deleting reference to the offence of ‘stealing a motor vehicle, aggravated by
reckless or dangerous driving’ pursuant to s 378(2) of the Criminal Code; and

•

inserting instead the offence of ‘stealing a motor vehicle’ pursuant to s 378 of the
Criminal Code.

12.7

The Committee observes that the Clause Notes to this amendment simply state:
“Schedule 2 of the Young Offenders Act 1994 is amended by including the offence of
Stealing a Motor Vehicle”. 250

12.8

The Committee further observes that:

12.9

•

the offence of stealing a motor vehicle is only included in Schedule 2 of the
YOAct, as it is presently drafted, if it is accompanied by reckless or dangerous
driving;

•

with or without the proposed amendment, the only direct reference to stealing a
motor vehicle is in s 378(2) where it is accompanied by reckless or dangerous
driving; and

•

the effect of the proposed amendment will be to capture, within the definition of
‘Schedule 2 offence’, a wider range of offences involving the stealing of a motor
vehicle.

The Committee has noted, at paragraphs 11.2 to 11.7, that a ‘Schedule 2 offence’
attracts the ramifications set out in the YOAct being an offence for which a caution
cannot be given; which cannot be referred to a juvenile justice team; for which a

249

Evidence, Hon P G Foss QC MLC, supra note 22 at 14.

250

Clause Notes accompanying the Original Bill which was introduced in the Legislative Council on May 27
1999.
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conviction will normally be recorded; and which may lead to the application of the
provisions relating to offenders who repeatedly commit offences resulting in
detention.
12.10

The Committee raised this matter with the Attorney General who stated:
“At present, the offence of stealing a motor vehicle only becomes a
Schedule 2 offence under the Young offenders Act 1994 if it [the
offence] is committed in aggravating circumstances i.e. in concert
with reckless or dangerous driving. It is the Government’s view that
given the high incidence of motor vehicle theft in this State, all forms
of motor vehicle theft should be treated seriously. In this regard,
amendments were made to Schedule 2 of the Bail Act 1982, through
the Bail Amendment Act 1998, along identical limes to that proposed
to Schedule 2 of the Young Offenders Act 1994.
…
… section 371A of the Criminal Code provides that anyone who uses,
takes, drives or otherwise assumes control of a motor vehicle without
the consent of the owner is said to have stolen the vehicle. The effect
of sections 371 and 371A of the Criminal Code is that any person who
steals a motor vehicle is either liable to the general punishment of
stealing under section 378 i.e. 7 years; or can be liable for up to 8
years under section 378(2) if the offence is committed in concert with
reckless or dangerous driving.
…
… the intent behind the proposed amendment to Schedule 2 of the
Young Offenders Act 1994 is to provide that all forms of motor
vehicle theft will become serious offences for which a caution cannot
be given; which cannot be referred to a juvenile justice team; for
which a conviction will normally be recorded; and which may lead to
the application of the provisions relating to offenders who repeatedly
commit offences which result in detention.”251

251

Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, September 27 2000.
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RECOMMENDATION

Recommendation 9
The Committee recommends that clauses 5 to 8 of the Bill be supported.

There was dissent from Recommendation 9.
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CHAPTER 13
GUIDELINE JUDGMENTS
INTRODUCTION
13.1

Guideline judgments typically involve appeal courts choosing appropriate cases for
setting out general principles of sentencing and the range of penalties which may be
applied to a given offence. In strict legal terms guideline judgments are obiter dicta –
pronouncements which run beyond the case under consideration and which are
therefore not binding – but judges tend to treat them as binding as they have the
authority of the higher court.

GUIDELINE JUDGMENTS IN OTHER JURISDICTIONS
13.2

As discussed in Chapter 6 and Appendix 4, the NSW Court of Criminal Appeal
recently established a formal system of guideline judgments. The first judgment was
handed down in October 1998: Jurisic (1998) 45 NSWLR 209. Since then there have
been many others including: Ponfield [1999] NSWCCA 435; Wong and Lunge [1999]
NSWCCA 420; and Henry [1999] NSWCCA 111. According to Chief Justice
Spiegelman, Chief Justice of the Supreme Court of New South Wales, the guidelines
will serve the primary objective of ensuring consistency in sentencing and is a logical
extension of what the court has long done.252

13.3

Guideline judgments have been used for some time in the United Kingdom, Canadian
and New Zealand courts of appeal as a method of guiding judicial discretion.253

GUIDELINE JUDGMENTS IN WESTERN AUSTRALIA
13.4

Section 143 of the Sentencing Act 1995 (WA) makes specific provision for guideline
judgments to be issued by the Full Court of the Supreme Court of Criminal Appeal,
which are “to be taken into account by courts sentencing offenders”: s 6(5).

13.5

Despite application by the Director of Public Prosecutions (WA) for suspended
sentences for sexual relationship offences; fraud offences; offences involving
domestic violence; and indefinite sentences, the WA Court of Criminal Appeal has

252

Evelyn McWilliams, ‘Sentencing Guidelines: Who should be the arbiter, the judiciary or parliament?’
(December 1998) NSW Law Society Journal 48; Hon Justice Spiegelman, ‘Sentencing Guideline
Judgments’ (1999) 73 The Australian Law Journal, 876; and Paul Byrne, ‘Guideline Sentencing: A Defence
Perspective’ (December 1999) 11(11) Judicial Officers Bulletin 1.

253

Refer to Chapter 6 for a discussion of guideline judgments in the United Kingdom and New South Wales.
Refer to Appendix 7 for a discussion of the arguments for and against guideline judgments.
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never issued a formal guideline judgment.254 However the Chief Justice has referred
the Committee to a number of decisions that the Court of Criminal Appeal has
delivered which he argues serve a similar purpose.255
13.6

The Law Reform Commission of Western Australia has observed that there is no
special procedure for appeals which may result in such judgments and has
recommended:
“ … that the court permits submissions in addition to those of the
particular appellant and respondent. The Court of Criminal Appeal
should give notice that more general guidelines will be made and
allow submissions from a ‘friend of the court’, amicus curae, who by
his or her special expertise or interest in an area may, on an
important issue, be able to bring a broader perspective to bear than
the particular parties to the case.”256

13.7

The DPP submitted that it would be useful if the Court of Criminal Appeal provided
guideline judgments on issues of community concern.257

13.8

This view was also supported by Mr Patrick Hogan, on behalf of the Law Society,
when he proposed to the Committee that it would be better to provide more resources
to the Supreme Court so it could deliver guideline judgments for sentencing.258

13.9

In this respect the Committee notes that the recent enactment of the Crimes
(Sentencing Procedure) Act 1999 (NSW) (in response to the 1996 report of the NSW
Law Reform Commission) enables the Attorney General to request that the Court of
Criminal Appeal (CCA) consider providing sentencing guidelines without the need to
have an appeal before the court. The Bill only gives the Attorney General the power
to request the CCA to consider providing guidelines and he or she may not force the
court to do so. The court will still be able to issue guideline judgments when it
considers appeals.

13.10

Mr Hogan went on to say to the Committee that whilst the Law Society is in favour of
consistency in sentencing and the removal of undue leniency is also a desirable

254

See further: Neil Morgan and Belinda Murray, ‘What’s in a Name? Guideline Judgments in Australia’
(1999) 23 Criminal Law Journal 90.

255

Evidence, Hon David K Malcolm AC, supra note 27.

256

The Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice System in
Western Australia: Final Report, Project 92 (1999) 290.

257

Evidence, Mr Robert Cock QC, supra note 32.

258

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65.
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objective that these objectives should be achieved by the courts through the use of
guideline judgments. He went on to explain to the Committee that:

13.11

13.12

•

Before a sentencing process and the discretion in the sentencing process is
delivered to Parliament, it should be demonstrated to be necessary.

•

It cannot be demonstrated to be necessary until the Supreme Court has been at
least able to attempt to achieve the objectives with the necessary resources and
has failed to do so.

•

It may be that the Supreme Court does not have the resources available to it and
has not had resources available to it to deliver a proper guideline judgment in the
past. Mr Hogan observed that the Chief Justice has spoken in the past about the
lack of statistics available to him.

•

Statistics would be one of the foundations necessary for the delivery of a
guideline judgment.

•

In the end a proper guideline judgment may not be all that different from a
sentencing matrix but one of the main differences would be that the judges and
courts would have gathered the information, used the information and set the
parameters rather than Parliament.259

In respect of the matters raised at paragraph 13.10, the Attorney General stated in
evidence to the Committee that he did not agree with the above comments and that:
•

He would not bring in a stage 3 (Division 3) process unless he believed it to be
necessary. At that time he would demonstrate to Parliament that it was necessary,
but to no one else.

•

The Supreme Court has not, to date, issued any guideline judgments.
Government rather than Parliament should initiate the process.

•

“Statistics are a basis for guideline judgments. They are the basis for any form of
opinion on judgments.” JSIS will solve the problem with regard to resources - it
will provide statistics to the Attorney General and to the public at the same
time.260

The Law Society did not consider that public perceptions of inconsistency would be
solved by the sentencing matrix and that guideline judgments would achieve that
purpose more clearly. It stated to the Committee that “the purpose of guideline

259

Ibid.

260

Evidence, Hon P G Foss QC MLC, supra note 22 at 12 – 13.
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judgments not only gives guidelines to sentences, but also broadcasts to the
community a very clear message about what will happen to these people and what are
the community's attitudes.”261
13.13

There is also judicial support for guideline judgments. The Chief Judge has advised
the Committee that he “would welcome formal guideline judgments.” 262

13.14

In this respect the Committee notes that guideline judgments have been successfully
adopted in the United Kingdom and adopted voluntarily by the New South Wales
Courts.263

ASSESSMENT OF GUIDELINE JUDGMENTS
13.15

Attached to this report as Appendix 7 are extracts from a briefing paper prepared by
the New South Wales Parliamentary Library which conveniently summarises the
arguments in favour of and against guideline judgments. The Committee has not
independently examined these claims and includes them in this report as an indication
of issues that may be relevant to debate in the Legislative Council.264

261

Evidence, Mr Robert Mazza and Mr Patrick Hogan, supra note 65; and Evidence, Mr Robert Cock QC,
supra note 32.

262

Evidence, His Honour Kevin J Hammond, supra note 27.

263

Refer to Chapter 6 for further discussion.

264

Also see: Chapter 6 of the report; Hon Justice Spiegelman, ‘Sentencing Guideline Judgments’ (1999) 73
The Australian Law Journal 876; and Neil Morgan and Belinda Murray, ‘What’s in a Name? Guideline
Judgments in Australia’ (1999) 23 Criminal Law Journal 90.
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APPENDIX 1

Part A - Submissions received by the Committee

Number

Date

Name

Organisation

1

15/07/99

Melissa Parke

Society of Labor Lawyers (WA)
Inc

(President)
2

14/07/99

Sister Gemma Grant
(SJA President)

3

15/07/99

Amanda Burrows
(Committee member)

4

16/07/99

The Western Council of
Religious Institutes
Criminal Lawyers Association
of WA

TJ McIntyre
(Stipendiary Magistrate)

5

14/07/99

Greg McIntyre
(Vice Chair)

6

10/07/99

Peter Stewart
(Director)

7

15/07/99

Brian Steels
(Co-ordinator, Programs and
Planning)
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WA Branch of the International
Commission of Jurists and
People for Justice (joint
submission)
The Christian Centre for Social
Action
Prisoners Advisory Support
Service WA (Inc)
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Part B – Witnesses appearing before the Committee
Wednesday 9 June 1999
•

Hon David K Malcolm AC, Chief Justice of Western Australia, Supreme Court of
Western Australia.

•

His Honour Kevin J Hammond, Chief Judge of the District Court of Western Australia.

Wednesday 23 June 1999
•

Mr Con Zempilas, former Chief Stipendiary Magistrate, Magistrates Court of Western
Australia.

Wednesday 30 June 1999
•

Mr Robert Mazza and Mr Patrick Hogan, Criminal Law Committee, Law Society of
Western Australia.

Wednesday 28 July 1999
•

Hon P G Foss QC MLC, Attorney General, Minister for Justice.

Wednesday 8 September 1999
•

Mr Robert Cock QC, (then Acting) Director of Public Prosecutions, Western Australia.

Wednesday 20 October 1999
•

Mr Neil Morgan, Director of Studies, Crime Research Centre, University of Western
Australia.

Wednesday May 3 2000
•

Mr Giles Nunis, Director, Courts Development, Court Services, Ministry of Justice.

•

Mr Phil Whyte, Assistant Director, Courts Development, Court Services, Ministry of
Justice.

•

Ms Cathryn Hutton, Consultant to the Ministry of Justice, ESS Pty Ltd.

Wednesday September 13 2000
•

120

Hon P G Foss QC MLC, Attorney General, Minister for Justice.
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Part C – Other submissions considered by the Committee

1.

Report to Parliament by The Hon David K Malcolm AC, Chief Justice of Western
Australia on the Sentencing Legislation Amendment and Repeal Bill 1998 and the
Sentence Administration Bill 1998, November 1998 (Tabled in the Legislative
Assembly on November 26 1998).

2.

A Report on the Practical Effects on the Work of the District Court of Part 14A of the
Sentencing Legislation Amendment and Repeal Bill 1998, prepared by Muller, Yeats
and Macknay JJ on behalf of the Judges of the District Court of Western Australia,
November 11 1998 (Tabled with the above report).

3.

Opening Statement by Neil Morgan, (Director of Studies) Crime Research Centre
(University of WA) October 20 1999.
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APPENDIX 2
Persons who met with the Committee during its inquiries in New South Wales

Wednesday, 17 May 2000
Professor David Brown, Professor, Faculty of Law, University of New South Wales,
Kensington.
Director of Public Prosecutions:
•

Ms Robyn Grey, Deputy Solicitor for Public Prosecutions (Legal); and

•

Mr Peter Berman, Senior Crown Prosecutor.

Judicial Commission of New South Wales:
•

Mr Ernest Schmatt, Chief Executive Officer;

•

Mr Ivan Potas, Director Research and Publishing; and

•

Mr Murali Sagi, Information Systems Manager.

Criminal Law Committee of the Law Society of New South Wales:
• Mr David Giddy, David Giddy and Associates, Accredited Specialist Criminal Law,
Member of the Criminal Law Committee, Law Society of NSW.
Thursday, 18 May 2000
Attorney General’s Department:
•

Hon Jeffrey Shaw QC MLC, then Attorney General for NSW;

•

Mr Andrew Haesler, Director of the Criminal Law Review Division of the Attorney
General's Department and Senior Adviser to the Attorney General on criminal law
matters; and

•

Mr Michael Tatham, Senior Policy Adviser, Attorney General and Minister for
Industrial Relations.

Public Defender’s Office:
•

Mr John Nicholson, Senior Public Defender; and

•

Mr Chris B Craigie, Public Defender.

G:\DATA\LG\LGRP\lg053mtxrp.doc

123

FIFTY THIRD REPORT

Appendix 3

APPENDIX 3
Bibliography

Albert Aschuler, ‘The failure of sentencing guidelines: A plea for less aggregation’, (1991) 58
University of Chicago Law Review 901.
Andrew Ashworth and Andrew von Hirsch, ‘Structuring Sentencing Discretion’ in Andrew
Ashworth and Andrew von Hirsch (eds) Principled Sentencing: Readings on Theory and
Policy (Oxford 1988) 212.
Andrew Ashworth, ‘Four Techniques for Reducing Sentencing Disparity’ in Andrew
Ashworth and Andrew von Hirsch (eds) Principled Sentencing: Readings on Theory and
Policy (Oxford 1988) 227.
Australian Law Reform Commission, Sentencing, Report No 44 (1988).
‘AG Ministerial Media Statement’ October 28 1998
<http://www.wa.gov.au/cabinet/mediast/ag98-44/fossente.html> (April 18 2000).
Michael Barker, ‘Bagging Judges: Good Sport or a Dangerous Game?’ (April 1999) Brief 5.
Frank Bowman, ‘The Quality of Mercy Must be Restrained, and Other Lessons in Learning to
Love the Federal Sentencing Guidelines’, (1996) 4 Wisconsin Law Review 679.
Hon Sir Francis Burt, ‘The relationship between the executive and the judiciary’ Supreme
Court Judges’ Conference, Perth, 1989.
Paul Byrne, ‘Guideline Sentencing: A Defence Perspective’ (December 1999) 11(11) Judicial
Officers Bulletin 1.
Enid Campbell, ‘Constitutional protection of State Courts and Judges’ (1997) 23(2) Monash
University Law Review 397.
Sandra Shane-DuBow, Alice P Brown and Erik Olsen, Sentencing Reform in the United
States: History, Content and Effect, National Institute of Justice, US Department of Justice,
(August 1985).
Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments, NSW
Parliamentary Library Research Service Briefing Paper No 18/98 (1998).
Martin Flynn, ‘Fixing a Sentence: Are there any Constitutional Limits?’ (1999) 22(1) UNSW
Law Journal 280.
Hon Peter Foss QC, AG, Minister for Justice, Visit to North America and United Kingdom,
Report to Parliament of Western Australia, July – August 1997.
Hon Peter Foss QC, AG, Minister for Justice, Letter to the Committee, January 7 2000.
Arie Frieberg, "Sentencing Reform in Victoria" in Clarkson, C & Morgan, R (1995) The
Politics of Sentencing Reform Clarendon Press: Oxford.
Gareth Griffith, Sentencing Guidelines and Judicial Discretion: A Review of the Current
Debate, NSW Parliamentary Library Research Service, Briefing Paper No 15/94 (1994).

G:\DATA\LG\LGRP\lg053mtxrp.doc

125

Standing Committee on Legislation

FIFTY THIRD REPORT

Gareth Griffith, Gregory Wayne Kable: A Criminal and Constitutional Hard Case, NSW
Parliamentary Library Research Service, Occasional Paper No.3 (May 1996).
Gareth Griffith, The Kable Case: Implications for New South Wales, NSW Parliamentary
Library Research Service, Briefing Paper No.27/96 (October 1996).
Elizabeth Handsley, ‘Public Confidence in the Judiciary: A Red Herring for the Separation of
Judicial Power’ (1998) 20(3) Sydney Law Review 183.
Russell Hogg, ‘Mandatory Sentencing Laws and the Symbolic Politics of Law and Order’
(1999) 22(1) UNSW Law Journal 262.
Peter Johnston and Rohan Hardcastle, ‘State Courts: The Limits of Kable’ [1998] 20 Sydney
Law Review 216.
Joint Standing Committee on Delegated Legislation, Parliament of Western Australia, The
Committee's Investigations in Washington, London and Paris, Report No 15 (July 1995).
Joint Standing Committee on Delegated Legislation, Parliament of Western Australia,
Subordinate Legislation Framework in Western Australia, Report No 16 (1995).
Joint Standing Committee on Delegated Legislation, Parliament of Western Australia,
Sessional Report: 4th Session, 34th Parliament, Report No 23 (August 1997).
The Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice
System in Western Australia: Final Report, Project 92 (1999).
Alastair MacAdam and John Pyke, Judicial Reasoning and the Doctrine of Precedent in
Australia, (1st ed, 1998).
Evelyn McWilliams, ‘Sentencing Guidelines: Who should be the arbiter, the judiciary or
parliament?’ (December 1998) NSW Law Society Journal 48.
David K Malcolm, AC, Chief Justice of Western Australia, ‘The Importance of the
Independence of the Judiciary’ (September 1998) Western Australian Society of Labor
Lawyers, 1.
David K Malcolm, AC, Chief Justice of Western Australia. ‘The State Judicial Power’ (June
1991) 21(1) University of Western Australia Law Review, 7.
David K Malcolm AC, Chief Justice of Western Australia, Sentencing Legislation Amendment
and Repeal Bill 1998 and Sentence Administration Bill 1998 (Perth, November 26 1998).
LB Marquet, ‘The Separation of Powers doctrine and the Constitution of Western Australia’
(1990) 20 The University of Western Australian Law Review, 445.
Sir Anthony Mason, ‘A New Perspective on Separation of Powers’ (December 1996) 82
Canberra Bulletin of Public Administration, 1.
Ministry of Justice (WA), Sentencing Reforms and Penalties: Law and Order Factsheet,
<<http:\www.justice.wa.gov.au>>.
Ministry of Justice (WA), Policy and Legislation Division, Sentencing Statistics for Western
Australian Higher Courts, (1998).
Ministry of Justice (WA), Policy and Legislation Division, Sentencing Statistics for Western
Australian Higher Courts, (January 1998 – June 1999)
<<http://www.justice.wa.gov.au/division/statistics.htm>> (August 30 2000).
126

G:\DATA\LG\LGRP\lg053mtxrp.doc

FIFTY THIRD REPORT

Appendix 3

Neil Morgan, ‘Accountability, Transparency and Justice: Do we need a Sentencing Matrix?’
(1999) 28 Western Australian Law Review 259.
Neil Morgan, ‘Capturing Crims or Capturing Votes? The Aims and Effects of Mandatories’
(1999) 22(1) UNSW Law Journal 267.
Neil Morgan and Belinda Murray, ‘What’s in a Name? Guideline Judgments in Australia’
(1999) 23 Criminal Law Journal 90.
Vicki Mullen, ‘Fundamental rights and the separation of state legislative and judicial power’
(May 1999) 2(1) Constitutional Law & Policy Review, 1.
Muller, Yeats and Macknay JJ, Judges of the District Court of Western Australia A Report on
the Practical Effects on the Work of the District Court of Part 14A of the Sentencing
Legislation Amendment and Repeal Bill 1998 (Perth, November 11 1998).
New South Wales Law Reform Commission, Sentencing, Report No 79 (December 1996).
New South Wales Law Reform Commission, Sentencing, Discussion Paper No 33 (April
1996).
Dale Parent and others, Key Legislative Issues in Criminal Justice: Mandatory Sentencing
(National Institute of Justice, US Department of Justice, January 1997)
<<http:/www.ncjrs.org/txtfiles/161839.txt>> (April 28 1999).
Parliament of Western Australia, About Parliament - The Functions of Government
<<http://www.parliament.wa.gov.au>> (August 10 2000).
Ivan Potas et al, ‘Informing the Discretion: The Sentencing Information System of the Judicial
Commission of New South Wales’, 6(2) International Journal of Law and Information
Technology.
Ernest Schmatt, ‘The Role and Functions of the Judicial Commission of New South Wales’,
(Paper presented at the Judicial Conduct and Ethics Conference, Dublin, Ireland, May 6 2000)
<http://www.judcom.nw.gov.au/dublin.htm>>.
Donna Spears, ‘Update on the Sentencing Information System (SIS): Data Accuracy and
Timeliness’ (1995) 7(10) Judicial Officers Bulletin 80.
Declan Roche, ‘Mandatory Sentencing’, Australian Institute of Criminology: Trends and
Issues in Crime and Criminal Justice No 138 (December 1999).
G F K Santow, ‘Mandatory Sentencing: A Matter for the High Court?’ (May 2000) 74 The
Australian Law Journal 298.
Scrutiny of Bills Committee, Parliament of Australia, Senate, The Work of the Committee
during the 38th Parliament, (May 1996 – August 1998)
<http://www.aph.gov.au/senate/committee/scrutiny/work38/index.htm> (January 13 2000).
Hon Justice Spiegelman, ‘Sentencing Guideline Judgments’ (1999) 73 The Australian Law
Journal 876.
Standing Committee on Legislation, Parliament of Western Australia, Legislative Council,
First Report on the Crime (Serious & Repeat Offenders) Sentencing Act 1992 and the
Criminal Law Amendment Act 1992, Report No 16 (1992).
Standing Committee on Legislation, Parliament of Western Australia, Legislative Council,
Young Offenders Bill 1994, Report No 31 (1994).
G:\DATA\LG\LGRP\lg053mtxrp.doc

127

Standing Committee on Legislation

FIFTY THIRD REPORT

Standing Committee on Legislation, Parliament of Western Australia, Legislative Council,
Second Report on the Crime (Serious & Repeat Offenders) Sentencing Act 1992 and the
Criminal Law Amendment Act 1992, Report No 17 (1992).
Standing Committee on Legislation, Parliament of Western Australia, Legislative Council,
Sentencing Bill 1995, Report No 36 (1995).
Standing Committee on Law & Justice, Parliament of NSW, Legislative Council, Report on
the Crimes Amendment (Mandatory Life Sentences) Bill 1995, Report No 1 (1995).
Michael Tonry, Sentencing Matters Oxford, England: Oxford University Press, 1995 cited in
Dale Parent and others, Key Legislative Issues in Criminal Justice: Mandatory Sentencing
(National Institute of Justice, US Department of Justice, January 1997)
<<http:/www.ncjrs.org/txtfiles/161839.txt>> (April 28 1999).
Michael Tonry and Kathleen Hatlestad (eds), Sentencing Reform in Overcrowded Times: A
Comparative Perspective (1997).
Jeremy Travis, Key Legislative Issues …: The Impact of Sentencing Guidelines, (National
Institute of Justice, US Department of Justice, August 1985)
<<http:/www.ncjrs.org/txtfiles/sentguid.txt>> (April 28 1999).
US Department of Justice, Office of Justice Programs, Bureau of Justice Assistance, National
Assessment of Structured Sentencing, (February 1996).
Victorian Sentencing Committee, Sentencing (April 1988).
John Walker, Mark Collins and Paul Wilson, ‘How the Public Sees Sentencing: An Australian
Survey’, Australian Institute of Criminology: Trends and Issues in Crime and Criminal Justice
No 4 (April 1987).
Jenny Williams, ‘Getting Tough on Crime: Will it Win the War?’, (2000) 7 Agenda 33, 34-35.
Extra-Judicial Notes, ‘Judicial Independence’ (1997-1998) 16 Australian Bar Review, 212.

128

G:\DATA\LG\LGRP\lg053mtxrp.doc

Appendix 4

FIFTY THIRD REPORT

APPENDIX 4
The Committee’s Investigations in New South Wales

SUMMARY OF THE COMMITTEE’S INTEREST IN NEW SOUTH WALES
1. The Committee was interested in exploring the effectiveness of various sentencing
approaches adopted by New South Wales, specifically:
•

the Sentencing Information System (“SIS”) (for which no formal review has been
conducted), particularly in view of the proposed Judicial Sentencing Information
System envisaged by the West Australian Ministry of Justice (“JSIS(WA)”);

•

the development of guideline judgments; and

•

the manner of reporting and collection of sentencing information (matters raised by
Division 1 of the Bill) as well as questions regarding other mechanisms for
consistency of sentencing.

1996 NSW LAW REFORM COMMISSION REPORT
2. In December 1996 the News South Wales Law Reform Commission (“NSWLRC”)
published its final report on sentencing in New South Wales.265 This report, and the
preceding April 1996 Discussion Paper, provides a comprehensive overview of
sentencing.266
3. In its report the NSWLRC affirmed its conviction that a wide judicial discretion is
essential to doing justice in the individual case. The NSWLRC expressly rejected any
approach to the reform of sentencing law which would “constrain the exercise of judicial
discretion either by the codification of common law principles, the creation of sanction
hierarchies, of the specification of tariffs (especially in terms of imprisonment) for each
offence.”267
4. The NSWLRC concluded that consistency of approach, rather than consistency of
outcome, was the key concern and was to be achieved by review of sentences by appeal
courts, the Judicial Commission’s sentencing information system and a clear statement
from the sentencing court of its reasons for sentencing.268

265

New South Wales Law Reform Commission, Sentencing, Report No 79 (December 1996).

266

New South Wales Law Reform Commission, Sentencing, Discussion Paper No 33 (April 1996).

267

New South Wales Law Reform Commission, Sentencing, Report No 79 (December 1996) 6 - 7.

268

Ibid 14 – 15..
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Further reading:
Gareth Griffith, Sentencing Guidelines and Judicial Discretion: A Review of the Current
Debate, NSW Parliamentary Library Research Service, Briefing Paper No 15/94 (1994).
Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments, NSW
Parliamentary Library Research Service Briefing Paper No 18/98 (1998).
The full text of the NSW LRC Discussion Paper No 33 and the Report No 79 can be found at:
http://www.lawlink.nsw.gov.au/lrc.nsf/pages/lrcindex.reports (report 79); and
http://www.lawlink.nsw.gov.au/lrc.nsf/pages/lrcindex.dp (discussion paper)
THE JUDICIAL COMMISSION OF NSW
5. The Judicial Commission of New South Wales (“JCNSW”) was established under the
Judicial Officers Act 1986. Under the presidency of the Chief Justice of the Supreme
Court, the JCNSW has five other official members (being the chief judicial officers of the
other courts); and four other members appointed by the Governor on the minister’s
nominations, one of which must be a member of the legal profession.
6. A major function of the JCNSW is assisting courts to achieve consistency in approach to
the sentencing of offenders. The objectives of the JCNSW in this area are to reduce
unjustified disparities in the sentences imposed by the courts, to improve sentencing
efficiency generally, and to reduce the number of appeals against sentences.
7. The JCNSW has two strategies for achieving its objectives in relation to sentencing
consistency:269
•

by undertaking and disseminating original research on aspects of sentencing and other
topics of assistance to sentencers; and

•

by providing judicial officers with access to SIS, the computerised sentencing
database.

8. SIS is part of the Judicial Information Research System (“JIRS (NSW)”) which is a
windows based retrieval system that provides judicial officers access to a vast range of
legal material. SIS is a computerised database containing legally and statistically relevant
information on sentencing in a quantitative and qualitative form. It was designed by the
JCNSW under the guidance of judicial officers for the use of judicial officers. However it
is used by other agencies and participants in the criminal justice system, such as the DPP,
the Public Defender and legal practitioners.270 It has been designed to inform judicial
officers without fettering their discretion or affecting appeals.
9. The statistical information in SIS is derived from data that is generated by the courts and
collected by the New South Wales Bureau of Crime Statistics and Research. The raw data
are then passed onto the JCNSW, where they are checked and processed, before being
269

Ibid.

270

Ibid.
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entered into the statistical database for use by judicial officers. The Court of Criminal
Appeal made extensive use of the sentencing statistics in its recent guideline sentencing
decisions.271
10. Anecdotal evidence from the Director of Research and Publications suggests that
consistency, accountability and efficiency in sentencing have improved with the use of the
SIS.272 There is no published evaluation of the SIS however it is anticipated that the
program will be evaluated within the next twelve months, although no timeframe has been
imposed for such review.273

Further reading:
Ivan Potas et al, ‘Informing the Discretion: The Sentencing Information System of the Judicial
Commission of New South Wales’, 6(2) International Journal of Law and Information
Technology.
Ernest Schmatt, ‘The Role and Functions of the Judicial Commission of New South Wales’,
(Paper presented at the Judicial Conduct and Ethics Conference, Dublin, Ireland, May 6 2000)
<http://www.judcom.nw.gov.au/dublin.htm>>.
Donna Spears, ‘Update on the Sentencing Information System (SIS): Data Accuracy and
Timeliness’ (1995) 7(10) Judicial Officers Bulletin 80.
The website for the Judicial Commission of New South Wales contains an on line
demonstration for SIS at:
http://www.judcom.nsw.gov.au (for general information on the Commission); and
http://www.judcom.nsw.gov.au/sisdemo/ (for SIS demonstration).
RECENT COMMON LAW DEVELOPMENTS
11. The NSW Court of Criminal Appeal recently established a formal system of guideline
judgments. The first judgment was handed down in October 1998: Jurisic (1998) 45
NSWLR 209. Since then there have been many others including: Ponfield [1999]
NSWCCA 435; Wong and Lunge [1999] NSWCCA 420; and Henry [1999] NSWCCA
111. According to Chief Justice Spiegelman, Chief Justice of the Supreme Court of New

271

Ibid.

272

The Committee noted that in 1996 the NSWLRC considered that the SIS was deficient in two respects:
1.

the omission of decisions of the CCA in the statistics (a deficiency which was to be remedied in the
next generation of SIS); and

2.

the inability to identify from the statistics graph individual cases (especially those from the higher
courts) on which the graph is based.

Source: New South Wales Law Reform Commission, Sentencing, Discussion Paper No 33 (April 1996).
para 6.17.
273

Telephone conversations between Committee staff and Mr Ivan Potas, Director Research and Publications,
Judicial Commission of News South Wales on April 17 and 18 2000.
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South Wales, the guidelines will serve the primary objective of ensuring consistency in
sentencing and is a logical extension of what the court has long done.274
12. Guideline judgments have been used for some time by the United Kingdom, Canadian and
New Zealand courts of appeal as a method of guiding judicial discretion. Section 143 of
the Sentencing Act 1995 (WA) makes specific provision for guideline judgments to be
issued by the WA Court of Criminal Appeal. These are “to be taken into account by
courts sentencing offenders”. However the WA Court of Criminal Appeal has never
issued one despite application by the DPP.275

Further reading:
Paul Byrne, ‘Guideline Sentencing: A Defence Perspective’ (December 1999) 11(11) Judicial
Officers Bulletin 1.
Neil Morgan and Belinda Murray, ‘What’s in a Name? Guideline Judgments in Australia’
(1999) 23 Criminal Law Journal 90.
Hon Justice Spiegelman, ‘Sentencing Guideline Judgments’ (1999) 73 The Australian Law
Journal, 876.
Evelyn McWilliams, ‘Sentencing Guidelines: Who should be the arbiter, the judiciary or
parliament?’ (December 1998) NSW Law Society Journal 48.
RECENT LEGISLATIVE DEVELOPMENTS
13. The recent enactment of the Crimes (Sentencing Procedure) Act 1999 (NSW) (in response
to the 1996 report of the NSWLRC) enables the Attorney General to request that the Court
of Criminal Appeal (“CCA”) consider providing sentencing guidelines without the need to
have an appeal before the court. The Bill only gives the Attorney General the power to
request the CCA to consider providing guidelines and he or she may not force the court to
do so. The Court will still be able to issue guideline judgments when it considers appeals.
14. The idea of imposing sentences that are not linked to cases brought on appeal by the
Director of Public Prosecutions (“DPP”) has been widely criticised by legal bodies
including the Law Society of NSW, the Bar Association of NSW and the DPP as amongst
other things, being unworkable or unnecessary.276 However the Committee observed that
at the time of its visit to New South Wales in May 2000, all stakeholders appeared to have
embraced this wider use of guideline judgments and were participating in their
formulation by the preparation of detailed submissions to the Court.
15. The Committee understands that the Attorney General’s department anticipates the
introduction of an anti-mandatory sentencing bill, that is. a legislative statement of
unfettered judicial discretion, in the near future.

274

Evelyn McWilliams, ‘Sentencing Guidelines: Who should be the arbiter, the judiciary or parliament?’
(December 1998) NSW Law Society Journal 48.

275

Neil Morgan and Belinda Murray, ‘What’s in a Name? Guideline Judgments in Australia’ (1999) 23
Criminal Law Journal 90; and Hon Justice Spiegelman, ‘Sentencing Guideline Judgments’ (1999) 73 The
Australian Law Journal, 876.

276

Supra note 274 at 51.
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Further reading:
Sections 36 – 42 of the Crimes (Sentencing Procedure) Act 1999 (NSW).
Evelyn McWilliams, ‘Sentencing Guidelines: Who should be the arbiter, the judiciary or
parliament?’ (December 1998) NSW Law Society Journal 48.
OTHER DEVELOPMENTS OF INTEREST
16. The opposition in NSW has recently floated a number of proposals for circumscribing
judicial discretion. There has been talk of introducing sentencing grids such as exist in
some United States jurisdictions. The extent to which courts would be limited in their
discretion to depart from any guidelines remains unclear.277

277

Russell Hogg, ‘Mandatory Sentencing Laws and the Symbolic Politics of Law and Order’ (1999) 22(1)
UNSW Law Journal, 262.
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APPENDIX 5
Aspects of Sentencing in Victoria

1988 VICTORIAN SENTENCING COMMITTEE REPORT
1.
In October 1985, the VictorianAttorney General appointed the Victorian Sentencing
Committee to review the sentencing laws and practices applying to offenders against
State laws in Victoria, and report to the Government on the need (if any) to reform
those laws and practices.278 The Victorian Sentencing Committee delivered its report
in April 1988.
2.

The Victorian Sentencing Committee examined options available for reform in order
to address criticisms that:
•

the sentencing structure does not give sufficient guidance to the courts in their
task of allocating sanctions; and

•

administrative intervention into sentences imposed by the courts has given rise
to a lack of public confidence in the sentencing process.279

3.

The report recommended that Parliament be the body to articulate policies to govern
the sentencing process, as opposed to the Executive or Judiciary.280

4.

The Victorian Sentencing Committee examined and recommended a reform package
combining the options of voluntary sentencing guidelines, guideline judgments,
judicial studies boards, appellate review and a consolidation of sentencing
legislation.281 Most of the reforms were implemented in the Sentencing Act 1991
(Vic) and the Judicial Studies Board Act 1990 (Vic), although the statutory provision
for guideline judgments was excised from the statutory package.282

278

Victorian Sentencing Committee, Sentencing (April 1988) Vol. 1 at 1.

279

Ibid at 136.

280

Ibid at 213.

281

The Victorian Sentencing Committee examined and rejected the options of statutory determinate
sentencing, mandatory sentencing, sentencing commissions, sentencing councils and presumptive
guidelines, such as the Minnesota grid, on the basis of the experience in other jurisdictions: Ibid at 162-230.

282

A majority of Supreme Court judges, while not denying their "possible utility", thought that guideline
judgments were unnecessary in the closely knit Victorian legal community, and that the way in which
judgments were delivered by the Court of Criminal Appeal should be studied before fetters on discretion of
the sentencing judge implied in guideline judgments were entertained. Other criticisms include the fact that
innumerable factors may be taken into account in sentencing so the efficacy of any guideline judgment will
be limited; judgments will be restricted to a narrow cross section of offences which would have gone on
appeal; judgments do not allow critical evaluation of penalty severity for one offence relative to other
offences. Submission of the Majority of Judges of the Supreme Court, Victorian Sentencing Committee,
Sentencing (April 1988) Vol. 3 at A9-A10.
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STATUTORY CONTEXT
5.
The Sentencing Act 1991 (Vic) consolidates statutory penal provisions, and provides a
14 level scale of sanctions ranging from a $100 fine to life imprisonment. Fines are
linked to custodial terms (10 penalty units per month of imprisonment), and the
statutory maximum for each level is indicated. There are several notable features: the
scale is in terms of levels, not specific offences; it distinguishes between summary and
indictable offences; the sanction units are in months not years; and there is a
connection between imprisonment and fine scales.
6.

The Act also stipulates criteria which sentencers must consider in determining, such as
the nature of the offence, the maximum statutory penalty, and the circumstances of the
victim,283 equivalent to the provisions of s 6 of the Sentencing Act 1995 (WA). The
Act abolished remissions, confining executive involvement in sentencing to the time
after sentence is determined by the courts.284

7.

The Sentencing Act 1991 (Vic) was amended between 1993 and 1999 to impose more
severe custodial sentences on serious offenders in relation to violent, sexual, arson or
drug crimes, and to permit the admission of victim impact statements as evidence in
sentencing hearings.

8.

The Judicial Studies Board Act 1990 (Vic) provided for the establishment of the
Judicial Studies Board. The functions of the Board were:
•

to conduct seminars for judges and magistrates on sentencing matters;

•

to conduct research on sentencing matters;

•

to prepare sentencing guidelines and circulate them amongst judges and others;

•

to develop and maintain a computerised statistical sentencing database for use by
the courts;

•

to provide sentencing statistics to judges, magistrates and lawyers;

•

to monitor trends and initiate further developments in sentencing;

•

to assist the courts to give effect to the principles contained in the Sentencing Act
1991;

•

to consult with the public, government departments, and other interested people,
bodies or associations on sentencing matters; and

283

Section 5(2) Sentencing Act 1991 (Vic)

284

For example, in the determination of eligibility for parole after the conclusion of the non-parole period and
the administration of corrective services.
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to advise the Attorney General on sentencing matters.285

The Board never came into full operation,286 and the Judicial Studies Board Act 1990
(Vic) was repealed by the Courts and Tribunals (General Amendment) Act 1996
(Vic).

JUDICIAL PRACTICE
10.
Each level of the court hierarchy maintains its own statistics on sentencing. There is
no equivalent body to the Judicial Commission of New South Wales which
independently maintains a database of sentencing information (refer to Appendix 4).
Each court educates its judicial officers and maintains internal publications to guide
sentencing decisions.
11.

The Magistrates Court keeps statistics on sentencing, classified by main offence. The
reasons for sentences are not recorded, and the figures are not used for guidance in
imposing sentences.

12.

Judicial education for magistrates is in the form of compulsory seminars. The
workshops are held at the time of appointment of new magistrates, and as annual
refreshers, and each magistrate must attend at least two three-day workshops per year.
The seminars cover sentencing practice, as well as broader topics such as judicial
ethics and cultural awareness.

13.

Magistrates also use the Magistrate's Handbook, an internal publication covering the
main aspects of the work of the court, including a guide to sentencing. This
publication is used as a bench book.

14.

The County Court uses a looseleaf service, the Victorian Sentencing Manual. This
publication is written and maintained by a Judge of the County Court, and is available
to practitioners as well as the judges of the Court. This publication was used in the
development of the electronic sentencing information system by the Ministry of
Justice (WA).287

285

Comparable to the Judicial Commission of New South Wales: see Appendix 4.

286

Arie Frieberg, A "Sentencing Reform in Victoria" in Clarkson, C & Morgan, R (1995) The Politics of
Sentencing Reform Clarendon Press: Oxford

287

Evidence, Mr Giles Nunis, Director, Courts Development, Court Services, Ministry of Justice (Perth, May 3
2000) 6.
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APPENDIX 6
Arguments in Favour of and Against Sentencing Grids

Extracted from: Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments,
NSW Parliamentary Library Research Service Briefing Paper No 18/98 (1998) 19 - 20.
“Arguments in favour of sentencing grids
•

They tend to produce greater certainty and consistency in sentencing, while
allowing judges some scope to depart from them where necessary.

•

There is some evidence in the United States that sentencing grids have resulted in
less sentence disparity between offenders on the basis of race, gender and social
class.

•

They can increase the transparency of sentencing, and community understanding
of the sentencing process, by making the normal sentencing range public (not just
the maximum sentence), and by requiring judges to give reasons for departing
from the guideline sentence. It may thus enhance public confidence in the
judiciary.

•

Public policy considerations can be built into grids – for example, minimising the
use of prison for some offences and increasing it for others, or imposing overall
restraints on the use of imprisonment in order to reduce the need for more
prisons.

•

Grids can be construed around a particular sentencing rationale, or to give
primacy to different rationales in different circumstances. For example, a grid
based on ‘just deserts’, can prescribe sentencing ranges that are proportional to
the seriousness of the offence. These may allow room for judges to select a
sentence within that range on the basis of considerations relevant to the
offender’s culpability. Alternatively a grid could be skewed for some
offence/criminal history combinations towards deterrence or incapacitation based
sentences that are disproportionately long.

•

By minimising the potential for unduly lenient sentences, grid sentences may
have a deterrent effect on crime.
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There may be fewer appeals against sentence, because it will be easier for both
prosecution and defence to see whether a particular sentence falls within a
standard sentencing range.

Arguments against sentencing grids

140

•

It can be difficult to find an acceptable balance in a grid between fairness and
practicality. A grid that is based on only a couple of factors, such as offence
seriousness and number of prior convictions, is simple but ignores other factors
that may make the prescribed sentence arbitrary or unjust. On the other hand, the
more factors that are built into a grid, the more complicated, unwieldy and
difficult to apply the grid becomes.

•

Grid systems can be too rigid or formulaic, and unjust sentences may result from
limitations placed on the ability of judge to depart from prescribed sentences.

•

Grid sentencing can result in prosecutors, rather than judges, determining the
sentence, since it is prosecutors who decide what charges to lay; in effect, it tends
to transfer discretion from judges to prosecutors, whose decisions are not
reviewable by a judge or any other body. Prosecutors may be able to manipulate
the grid system in laying charges (or altering the charges laid) in order to pleabargain with the offender. Other elements of the grid (such as aggravating
circumstances or criminal history) may also be open to manipulation. This can
undermine the integrity of the grid.

•

Sentencing grids were developed in response to particular problems in the United
States. Australian sentencing practices differ in many ways to those in the United
States. There are no assessments of the potential effects of a grid system on
sentencing disparities or sentencing practices in Australia. Such systems may not
have the desired effects in Australian conditions.

•

… there seems to be no conclusive evidence that increasing the certainty or
toughness of penalties has a deterrent effect on crime.”
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APPENDIX 7
Arguments in Favour of and Against Guideline Judgments

Extracted from: Honor Figgis, Mandatory and Guideline Sentencing: Recent Developments,
NSW Parliamentary Library Research Service Briefing Paper No 18/98 (1998) 17 – 19.
“Arguments in favour of guideline judgments
•
Guideline judgments set out applicable principles and penalties for the courts
in a clear and authoritative form, while leaving room for judges to depart from
them where necessary. This can achieve an appropriate balance between the
broad discretion to take the individual circumstances of each case into
account, and the desirability of consistency in sentencing.
•

Guideline judgments are consistent with the nature of the existing appellate
process. The development of guidelines could be grafted onto the existing
sentencing appeals system.

•

The use of guideline judgments allows for the incremental development of the
law by the courts.

•

Sentence guidelines contained in judgments are to some extent protected from
short-term political pressures. Appeal courts take community views into
account in setting guidelines, but they are less affected than legislators by
calls to change sentences in response to particular incidents.

•

The courts in setting guidelines can take into account public policy concerns
expressed in legislation enacted by Parliament.

•

There may be fewer appeals against sentence, because it will be easier for
both prosecution and defence to see whether a particular sentence falls within
a standard sentencing range.

•

… the standard appeal process may result in an uneven range of offences
being covered by guideline judgments, but legislative measures may be able
to address this potential problem, by putting in place mechanisms for the
executive government to give suggestions or advice to appeal courts about
areas where guideline judgments are appropriate.
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Arguments against guideline judgments
•
A guideline judgment cannot foresee all the innumerable factors which may
arise in sentencing any particular offender, which can make it difficult to set
out an appropriate sentence range. Guideline sentencing ranges might
become so broad that they would provide no useful guidance at all.
Conversely, a guideline judgment may be so narrowly focussed that it would
only be applicable to a limited number of cases within the offence category.

142

•

Guideline judgments may require more work by the appeal courts and by
judicial administrators. It may be necessary for the courts to have regard to
statistical and other research, evidence of community views, and the need to
make effective use of correctional facilities. Issuing guideline judgments may
therefore have implications for judicial time and support mechanisms.

•

The Court of Criminal Appeal tends to hear sentencing appeals only for
serious crimes, which may result in guidelines concentrating around these
crimes. The less serious crimes, which make up most of the work of the
lower courts, may not be covered by guideline judgments. Legislative
measures allowing the executive to give suggestions or advice to the appeal
court on what guidelines should be handed down may be perceived as an
intervention in the independence of the judiciary.

•

Guideline judgments do not permit a systematic appraisal of the sentencing
system, and are unsuitable for debating the overall objectives of the system.
They do not allow the penalty severities for an offence to be assessed in
relation to other offences.

•

Guideline judgments offer less scope than a grid or mandatory sentencing
system for Parliament to influence sentencing outcomes in response to public
policy concerns.

•

… there seems to be no conclusive evidence that increasing the certainty or
toughness of penalties has a significant deterrent effect on crime.
”
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APPENDIX 8
Charts indicating the imprisonment penalties for selected indictable offences
in the District and Supreme Courts in 1997-98
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APPENDIX 9
Schedule 1 to the Young Offenders Act 1994
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APPENDIX 10
Schedule 2 to the Young Offenders Act 1994
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APPENDIX 11
Sentencing Factors Worksheet
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