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Chair’s Foreword

T

his report by the Parliamentary Inspector of the Corruption and Crime
Commission deals with the use of so‐called section 42 notices by the Corruption
and Crime Commission.

A notice served under section 42 of the Corruption, Crime and Misconduct Act 2003 by
the Corruption and Crime Commission compels the recipient of the notice, a public
sector agency or police, to desist from an investigation which may be concurrent with
one being conducted by the Commission.
The rationale for this section is to prevent unintended interference or the impeding or
duplication of investigative activity, which may have the effect of prejudicing the
Commission’s endeavours.
It appears that the case which is the subject of this report arose out of a
misunderstanding about the effect of this notice and in this instance led to the failure
for either the Commission or police to provide protection to a victim for a number of
weeks.
The Parliamentary Inspector recommends the repeal of section 42 as arrangements can
be made informally between agencies as to the manner of conduct of an investigation.
However, the Parliamentary Inspector concedes were it considered appropriate to
retain the section that the power should only be exercised after consultation, be
limited in time, should state the public interest grounds for its issue and be served
personally on the individual with the relevant authority.
Having examined the operation of section 42, the Committee is now confident that
such incidents are isolated and there is no systemic issue. The Committee was also told
during its own inquiries that the use of these notices is now infrequent and that there
has been considerable effort for better lines of communication between the
Commission and police to ensure greater appreciation of the exact effect of the service
of a section 42 notice.
Although the recommended legislative reforms may improve operations, we do not
consider these pressing.
The Committee notes the report and thanks the Parliamentary Inspector for his efforts.

MS M.M. QUIRK, MLA
CHAIR
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The Committee’s consideration of the
Parliamentary Inspector’s report
The Parliamentary Inspector of the Corruption and Crime Commission (PICCC) provided
his report on the issuing of section 42 notices by the Commission to the Joint Standing
Committee on the Corruption and Crime Commission (Committee) on 22 August 2017.
It is attached at Appendix One.
The purpose of the PICCC’s report is to illustrate the way in which the use of section 42
notices has the potential to cause difficulty between the Commission and other
investigative agencies in the discharge of their respective duties.

What is a section 42 notice?
A notice issued under section 42(2) of the Corruption, Crime and Misconduct Act 2003
(CCM Act) allows the Commission to direct authorities, mainly WA Police, not to
continue their investigations into a matter that may involve misconduct, in order to
allow the Commission to inquire into the matter.
Part 2 of the PICCC’s report sets out the terms and operation of section 42 of the CCM
Act in detail.

The complaint made to the PICCC
The catalyst for the PICCC’s report was a complaint lodged on 21 August 2014 by the
Commissioner of Police with the PICCC, regarding a section 42 notice issued by the
Commission on 24 June 2014.
The Commission issued the notice in relation to a police officer who the WA Police was
investigating for suspected misconduct. The alleged misconduct related to the criminal
investigation of alleged violence committed by one private citizen against another.
The PICCC’s report is not concerned with the outcome of either the criminal
investigation into alleged violence or the alleged misconduct of the police officer. Both
matters have since been resolved. The PICCC notes that there was no finding of
misconduct against the police officer.

The PICCC’s investigation
The complaint made by the Commissioner of Police to the PICCC described that the
section 42 notice had the effect of requiring the WA Police to discontinue an internal

1
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investigation of suspected misconduct by the police officer involved. The police officers
who were served the section 42 notice maintained that the Commission officer serving
the notice simultaneously gave a verbal directive to cease investigation of the
suspected crimes allegedly committed by the private citizen involved in the matter.
Such a direction, if made, seeks to extend the operation of the section 42 notice
beyond its legal scope. A section 42 notice only applies to the investigation of a
misconduct matter; it does not apply to the WA Police investigating a crime allegedly
perpetrated by one private citizen against another.
The PICCC notes that while this direction ‘could not be regarded as part of the notice …
in view of the interconnection of the alleged misconduct of the police officer and the
alleged offences committed … it may have been good advice about the effect of the
notice.’1
The PICCC outlines in his report how the interconnection of facts between alleged
misconduct of the police officer and the alleged crimes of the private citizen
complicated the effect of the section 42 notice. This led to some confusion, for a time,
around the jurisdiction of the two agencies, and particularly, who was responsible for
investigating the suspected crimes and protecting the person who was the subject of
those acts.
The PICCC found, amongst other things, that it was not necessary for the Commission
to have issued a section 42 notice in June 2014 in relation to the matter in question. He
made several recommendations to the Commission regarding the use of section 42
notices, which his report sets out. 2
The PICCC notes that ‘the Commission has sought to modify its operational processes in
respect of the use of notices issued under s 42 of the Act, both when directed to the
Police and generally.’3
Finding 1
The Parliamentary Inspector of the Corruption and Crime Commission’s report
illustrates the way that the use of section 42 notices has the potential to cause
difficulty between the Corruption and Crime Commission and other investigative
agencies in the discharge of their respective duties.

1
2
3

See PICCC report at p16.
See PICCC report at p21.
See PICCC report at p22.
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Differing views: the PICCC’s recommendations and the Commission’s
position
The PICCC is of the view that section 42 of the CCM Act is ‘an unnecessary and clumsy
process’ designed to give the Commission primacy where this is not necessary. He
states in his report:
the Commission is always in a position to control the best means by
which its misconduct function and that of the [Public Sector
Commission] and other responsible agencies are to be discharged. The
issue of a blanket stop notice is unnecessary to secure the proper
discharge of the misconduct functions of the Commission and other
appropriate authorities.
He emphasises that the Commission and investigative authorities should undertake a
consultative and cooperative approach to misconduct investigations, allowing agencies
to continue to carry out their statutory functions.
The PICCC recommends that section 42 of the CCM Act be repealed. Alternatively, he
recommends that it be amended as set out in Table 1.1 below.
The Commission disagrees that section 42 should be repealed. It also disagrees with
the PICCC’s recommended amendments. The following table compares the two
opposing views, as outlined in the PICCC’s report.
Table 1.1 – PICCC’s recommended amendments to section 42 and the Commission’s response

PICCC’s recommended amendments
Section 42(6) should be deleted. It
should be made clear that a notice may
not be issued where arrangements have
been made between agencies as to the
conduct of an investigation.
A notice is only to be issued after
consultation between the Commission
and the Public Sector Commission or the
appropriate authority.
A notice must be for a defined period,
no longer than 21 days, and may be
revoked within the period of its
operation. A notice may be re‐issued for
one further period of up to 21 days.

Commission’s position
Section 42(6) of the Act should be
retained. It is designed to enable the
Commission to obtain the assistance of an
appropriate authority during the period of
the operation of a section 42 notice.
There should be no requirement for prior
consultation because that would defeat
the purpose of issuing a section 42 notice.
There should be no limitation of time in
the provision. The PICCC’s
recommendation 'fails to appreciate the
breadth and nature of Commission
investigations’.

3
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PICCC’s recommended amendments
A notice should state the grounds of its
issue, in terms of the public interest and
the need to preserve the operational
integrity of the Commission's
investigation. The PICCC’s view is that
such a requirement would enable the
agency bound by the notice to form a
judgment as to whether it was open to
challenge and would assist the officers
of the Commission to focus their
attention upon the statutory grounds
for the issue of the notice.
A notice must be personally served
upon the person representing the PSC
or the appropriate authority.

Commission’s position
No purpose is served by requiring the
notice to state on its face the grounds of
its issue.

Personal service should not be required in
every case because the circumstances
may be such as to require some other
mode of service.

Finding 2
The Corruption and Crime Commission and the Parliamentary Inspector on the
Corruption and Crime Commission differ in their views about whether section 42 of the
Corruption, Crime and Misconduct Act 2003 should be repealed or amended.

The WA Police’s view
When offered the opportunity by the PICCC to provide comment on his report, the
Police Commissioner advised the PICCC that WA Police did not have any comment to
make. The PICCC takes this to mean that WA Police have no issue with the content of
his report and recommendations.
At a public hearing in August 2017, the outgoing Police Commissioner told the
Committee that WA Police do not want section 42 notices used unless ‘absolutely
critical’. This is because use of these notices ‘interferes with a whole range of things
and the outcome is more protracted and often not the best outcome for everybody,
particularly in terms of bringing the truth of the investigation into the foreground.’4

The Committee’s consideration
Historical issues with the use of section 42 notices
Prior to receiving the PICCC’s report, the Committee was aware that the use of section
42 notices had previously caused tension between the Commission and the WA Police.

4

Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 14
August 2017, p6.
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Between 1 July 2009 and 30 June 2014, the Commission issued 29 section 42 notices in
relation to WA Police investigations. There was a sharp increase during the 2013–14
reporting period.5
During this period, two well‐publicised incidents drew attention to issues that could
result from the issuance of a section 42 notice.
The first example illustrates the way in which a section 42 notice can add undue time to
an investigation.
In 2013, an incident at the East Perth Watch House took place that resulted in a woman
complaining about her treatment at the hands of 12 WA Police staff. The Commission
issued a section 42 notice in April 2013. However, it did not table its report until August
2015, some 30 months later.
The time the Commission took to finalise its investigation contributed to the Police
Commissioner determining that ‘the officers who remained at WAPOL since the
incident would not face criminal or disciplinary action because of the amount of time
that had passed since the alleged assault.’6
The second incident involved a former police officer using excessive force at the
Broome police station in March and April 2013. The Commission served a section 42
notice on the WA Police, instructing them to refrain from further conducting any
internal investigation.
The Police Commissioner expressed the view that there was no need for a section 42
notice to be served. He considered that the matter would have been resolved sooner
without the intervention of the Commission.7
The delay in this example was in part attributable to matters not specifically related to
the section 42 notice. Although the Commission did charge the former police officer
with alleged assault following its investigation of the incidents, the former police officer

5

6

7

Joint Standing Committee on the Corruption and Crime Commission, Report No. 18, Improving
the working relationship between the Corruption and Crime Commission and Western Australia
Police, Parliament of Western Australia, Perth, March 2015, p21.
Joint Standing Committee on the Corruption and Crime Commission, Report No. 26, Public
hearing with the Police Commissioner on the CCC’s report on an incident at the East Perth Watch
House, Parliament of Western Australia, Perth, February 2016, see Chairman’s Foreword.
Collins, B. and Bamford, M., 'Police commissioner frustrated by CCC investigation into Broome
police assault', ABC News Online, 20 July 2016. Found at http://www.abc.net.au/news/2016‐07‐
20/police‐commissioner‐complained‐about‐ccc‐investigation‐broome/7645194
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successfully challenged the Commission’s power to charge and prosecute criminal
offences under the Criminal Code.8
Finding 3
The Corruption and Crime Commission’s use of its power under section 42 of the
Corruption, Crime and Misconduct Act 2003 has caused tension between it and the
Western Australia Police in the past.

Report of the 39th JSCCCC
The Joint Standing Committee of the Corruption and Crime Commission of the 39th
Parliament (39th JSCCCC) previously reported on the tension arising between the
Commission and the WA Police as a result of the use of section 42 notices. 9
In its Report 18, the 39th JSCCCC outlined four main concerns that the WA Police had
with the Commission’s use of section 42 notices, as at the tabling of the report in
March 2015. These were:


The Commission has often taken longer than 12 months to finalise
investigations into a matter.



WA Police are unable to immediately employ risk‐mitigation strategies for staff
accused of serious misconduct while the Commission is undertaking its
investigations.



The CCM Act does not specify criteria for when a section 42 notice is
appropriate.



The Commission does not provide WA Police with all the evidence collected on
a matter if they do not proceed with a prosecution.10

An improved relationship between the Commission and WA Police since 2015
The Committee observes that the relationship between the Commission and WA Police
has improved since 2015.
Since 2014, the Commission has taken various steps to modify the use of section 42
notices. After becoming aware of police concerns about the scope and non‐revocation

A ‐v‐ Maughan [2016] WASCA 128. For more detail see the 39th JSCCCC’s Report No. 33, The
ability of the Corruption and Crime Commission to charge and prosecute, Parliament of Western
Australia, Perth, November 2016, in particular, Chapter 4.
9 Joint Standing Committee on the Corruption and Crime Commission, Report No. 18, Improving
the working relationship between the Corruption and Crime Commission and Western Australia
Police, Parliament of Western Australia, Perth, March 2015, p21.
10 Joint Standing Committee on the Corruption and Crime Commission, Report No. 18, Improving
the working relationship between the Corruption and Crime Commission and Western Australia
Police, Parliament of Western Australia, Perth, March 2015, p21.
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of some notices, Acting Commissioner Shanahan SC conducted an audit of the use of
section 42 notices. This resulted in the revocation of some notices at the end of 2014.
Further, the Commission and the WA Police revised their Memorandum of
Understanding (MoU) in July 2015. The revision predominantly was aimed at alleviating
some of the tensions around the use of section 42 notices. The MoU as a whole
appears to be working well.
In November 2015, the WA Police Commissioner briefed the 39th JSCCCC on the issue of
section 42 notices as part of the Committee’s investigation of the incident at the East
Perth Watch House. He said that he believed that in future the Commission would be
more discerning about when they issued these notices and that they would aim to
work more cooperatively with WA Police.11
The WA Police Commissioner also expressed the view that there would be more timely
responses on behalf of the Commission in terms of investigations. As at the end of
2015, he had no problem with the way things were.12
In August 2017, the outgoing WA Police Commissioner made comments to this
Committee indicating that this is still the case. The WA Police said that the relationship
between the two agencies has ‘matured quite significantly’ with a more collaborative
approach taken to investigations.13
The Commission has also enacted a policy about issuing section 42 notices, which was
provided to the PICCC in March 2016. This policy dictates that the notices are to be
used sparingly, that due regard is had to the role of the agency and its capacity to deal
effectively with misconduct, and that notices are not in effect over a protracted period.
Finding 4
The relationship between the Corruption and Crime Commission and the Western
Australia Police has improved in recent years.

A systemic issue?
Given the Commission’s recent change in approach to issuing section 42 notices, the
Committee wanted to ascertain whether there were ongoing or systemic issues.

11 Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 25
November 2015, p10.
12 Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 25
November 2015, p11.
13 Dr Karl O’Callaghan, Commissioner of Police, Western Australia Police, Transcript of Evidence, 14
August 2017, p2, p4 and p5; and Mr Nicholas Anticich, Assistant Commissioner, Professional
Standards, Western Australia Police, Transcript of Evidence, 14 August 2017, p3 and p6.
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The Committee wrote to the PICCC on 14 September 2017 to ask whether there had
been any other instances of section 42 notices being interpreted (by either party) to
extend beyond the scope provided under the CCM Act.
The PICCC replied that there had not been any other complaints about section 42
notices made to him, nor had the Commission informed him of any such complaint
made to it. He stated that the principal purpose of his report was to raise with the
Committee the sorts of difficulties that can arise between the Commission and public
sector agencies during misconduct investigations due to the inherent nature of
section 42.14
The PICCC aimed to provide the Committee with the information ‘to be able to
consider the necessity to have the section in the Act, or whether its repeal in favour of
an adoption of a cooperative approach between the Commission and agencies may
provide a more appropriate and flexible basis for achieving the legislative purpose
underpinning the section.’
The PICCC also noted the possibility that the conclusion may be that the section remain
in the CCM Act, and his aim was then to ‘place before the Committee some suggestions
for its amendment and to provide [it] with the views of the Commission about them.’15
The Committee appreciates the advice of the PICCC on this matter.
Finding 5
The Corruption and Crime Commission’s use of its power under section 42 of the
Corruption, Crime and Misconduct Act 2003 is not currently causing ongoing or
systemic issues.

The Committee’s position
Despite the various issues that have arisen in relation to the use of section 42 notices,
the Committee is of the view that section 42 should not be repealed.
The Committee considers that future situations may justify the use of such powers by
the Commission. It agrees with the Commission’s view that ‘its capacity to maintain the
effectiveness and integrity of its investigations requires the retention of s 42.’16

14 Hon. Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission,
Letter, 14 September 2017.
15 Hon. Michael Murray AM QC, Parliamentary Inspector of the Corruption and Crime Commission,
Letter, 14 September 2017.
16 See the PICCC’s report at p27.
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However, the Committee is cognisant that issues faced by the WA Police in the past
may arise again in the future. As such, the Committee will maintain a watching brief on
the Commission’s use of section 42 notices.
The Committee sees the maturation of the relationship between the Commission and
WA Police as evidence that issues regarding the use of section 42 notices can be
mitigated by effective communication and cooperation.
Further, the Committee agrees with Commissioner McKechnie that the CCM Act should
be subject to a comprehensive review and flow‐on amendments ‘rather than taking a
piecemeal approach.’17 A comprehensive review would enable consideration of section
42 in the context of the CCM Act in its entirety, taking into account the concerns
expressed by the PICCC regarding the operation of section 42.
Finding 6
Section 42 of the Corruption, Crime and Misconduct Act 2003 need not be repealed at
this stage.
Finding 7
Amendments to section 42 of the Corruption, Crime and Misconduct Act 2003 would be
more appropriately considered as part of a broader review of the Act as a whole.
Finding 8
The Joint Standing Committee on the Corruption and Crime Commission will continue
to monitor the Corruption and Crime Commission’s use of its power under section 42
of the Corruption, Crime and Misconduct Act 2003 and reassess the issue should the
current situation change.

MS M.M. QUIRK, MLA
CHAIR

17 See the PICCC’s report at p27.
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Parliamentary Inspector’s Report

THE ISSUING OF NOTICES BY THE
CORRUPTION AND CRIME COMMISSION
UNDER S 42 OF THE CORRUPTION, CRIME
AND MISCONDUCT ACT
Sections 199 and 201 of the Corruption, Crime and Misconduct Act 2003 (WA)

22 August 2017
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Appendix Two
Committee’s functions and powers
By concurrence between the Legislative Assembly and the Legislative Council, the Joint
Standing Committee on the Corruption and Crime Commission was established on 15
June 2017.
The Joint Standing Committee’s functions and powers are defined in the Legislative
Assembly’s Standing Orders 289‐293 and other Assembly Standing Orders relating to
standing and select committees, as far as they can be applied. Certain standing orders
of the Legislative Council also apply.
It is the function of the Joint Standing Committee to ‐
a) monitor and report to Parliament on the exercise of the functions of the
Corruption and Crime Commission and the Parliamentary Inspector of the
Corruption and Crime Commission;
b) inquire into, and report to Parliament on the means by which corruption
prevention practices may be enhanced within the public sector; and
c) carry out any other functions conferred on the Committee under the
Corruption, Crime and Misconduct Act 2003.
The Committee consists of four members, two from the Legislative Assembly and two
from the Legislative Council.
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