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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS 2000
AND

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS (NO 2) 2000

1

EXECUTIVE SUMMARY

1.1

In relation to the Spent Convictions (Act Amendment) Regulations 2000 the
Committee:
1.1.1

acknowledges that the regulations are within power;

1.1.2

is satisfied that Prison Services Division (“PSD”) officers of the Ministry of
Justice require an exception to Division 4 of Part 3 of the Spent Convictions
Act 1988 (“Act”);

1.1.3

recommends that the Western Australian Police Service (“WAPS”) review its
memorandum of understanding with the Ministry of Justice to ensure that:

1.1.4

•

officers from the Ministry of Justice granted access to the WAPS criminal
convictions history database (“Conviction Database”) have and maintain
an exception from Division 4 of Part 3 of the Act;

•

the Ministry of Justice immediately inform the WAPS when any officer
granted access to the WAPS Conviction Database no longer has the
benefit of an exception from Division 4 of Part 3 of the Act; and

•

the WAPS undertake a six monthly audit of Ministry of Justice personnel
granted access to the WAPS Conviction Database to ensure that those
persons continue to have the benefit of an exception, still require access
and are otherwise fit and proper persons to continue to have access;

recommends that the Ministry of Justice undertake six monthly audits in
cooperation with the WAPS to determine:
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1.1.5

1.2

2

which personnel have access to spent conviction records so as to ascertain
whether the access is required by reason of a function performed by those
personnel and are authorised to access this information under the Act; and

•

the security of spent conviction records either transmitted in hardcopy or
down-loaded from the WAPS Conviction Database and contained on
hardcopy or electronic files held by the Ministry of Justice; and

suggests that the Attorney General and Minister for Justice, Hon Peter Foss
MLA, (“Minister for Justice”) obtain advice regarding the interpretation of s
28 of the Act. If the advice concurs with the argument advanced by the
Director General of the Ministry of Justice, Mr Piper, the Committee
recommends that the Attorney General consider introducing an amendment to
s.28 to ensure that the purpose of the Act is not subverted. This could be
achieved by limiting the “lawful reason” to access spent convictions records
from an official criminal record to a reason authorised by the Act, expressly
authorised by an Act of Parliament or by the common law.

In relation to the Spent Convictions (Act Amendment) Regulations (No 2) 2000 the
Committee:
1.2.1

acknowledges that the regulations are within power;

1.2.2

is satisfied that private sector contractors engaged by Corrections Corporation
of Australia Pty Ltd who are authorised to exercise a power set out in Division
1, 2 or 3 of Schedule 2 to the Court Security and Custodial Services Act 1999
require an exception from Division 4 of Part 3 of the Act;

1.2.3

is satisfied from the evidence given by the Director General that private sector
personnel performing functions under the Court Security and Custodial
Services Act 1999:

1.2.4

1.3

•

•

will not be granted direct access to the WAPS Conviction Database and
therefore the spent conviction records contained in that database; and .

•

will be supervised by Ministry of Justice officers to ensure that they
comply with the Act and their contractual obligations; and

recommends that the six monthly audit process encompass spent conviction
information accessed by private contractors performing functions under the
Court Security and Custodial Services Act 1999.

The introduction of private contractors highlights the inadequacy of Parliamentary
control over exceptions to the Act by permitting these to be granted by regulation
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made by the Executive without parliamentary debate, other than debate relating to a
motion for disallowance. In these circumstances, Parliament needs to be vigilant to
ensure that the intent of the Act is not being by-passed or eroded as a result of the
number and types of exceptions granted by regulation.
1.4

The Committee remains concerned that the extension to the number of exceptions
granted under the Act are matters that more properly ought to be scrutinised by
Parliament by debating a Bill amending the Act rather than by way of regulation made
by the Executive.
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS 2000
AND

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS (NO 2) 2000

2

INTRODUCTION

2.1

In the exercise of its scrutiny function, the Joint Standing Committee on Delegated
Legislation (“Committee”) reviewed the Spent Convictions (Act Amendment)
Regulations 2000 and the Spent Convictions (Act Amendment) Regulations (No 2)
2000.

2.2

Copies of the regulations are attached to this report and marked “Annexure A” and
“Annexure B” respectively.

2.3

Both regulations specify persons who, in certain circumstances, are exempt from the
effects of Division 4 of Part 3 of the Act. This Division relates to the disclosure of
and access to information regarding a spent conviction or the charge to which it
relates.

2.4

The Spent Convictions (Act Amendment) Regulations 2000 grant PSD officers from
the Ministry of Justice an exception “when (in the course of the person's duties) [that
person is] assessing, reporting about or classifying persons charged with or convicted
of offences.”

2.5

The Spent Convictions (Act Amendment) Regulations (No 2) 2000 grant persons an
exception where they are authorised to exercise a power set out in Division 1, 2 or 3 of
Schedule 2 to the Court Security and Custodial Services Act 1999. The exception also
applies “when (in the course of the person's duties) [that person is] assessing,
reporting about or classifying persons charged with or convicted of offences.”

2.6

The Committee first considered the Spent Convictions (Act Amendment) Regulations
2000 in detail at its meeting on Monday, September 4 2000. The Committee had
postponed scrutiny of the regulations at its previous meeting on August 14 2000 due
to the failure of the Ministry of Justice to provide an explanatory memorandum
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immediately after the subsidiary legislation was gazetted as required by Circular to
Ministers 9/96.
2.7

The Spent Convictions (Act Amendment) Regulations 2000 were published in the
Government Gazette on June 2 2000 and tabled on June 20 2000. An explanatory
memorandum not signed by the Minister for Justice was provided to the Committee
by facsimile on August 22 2000. An explanatory memorandum signed by the
Minister for Justice was provided to the Committee on September 6 2000. The last
date on which the Committee could give notice of motion to disallow the regulations
was September 7 2000.

2.8

The failure of the Ministry of Justice to comply with the Circular to Ministers 9/96
compromises the role delegated by Parliament to the Committee to scrutinise
subordinate legislation and to recommend disallowance under the procedure provided
by section 42 of the Interpretation Act 1984.

2.9

Circular to Ministers 9/96 is an administrative directive requiring government
agencies and statutory bodies to provide the Committee with sufficient information to
assist it to perform the function delegated to it by Parliament. Delays in the provision
of explanatory memoranda can place the Committee under unreasonable time
constraints in its scrutiny of subordinate legislation.

2.10

Due to its concerns regarding the Spent Convictions (Act Amendment) Regulations
2000, the Committee resolved to conduct an inquiry and to give notice of motion to
disallow the regulations. Notice of the motion was given in the Legislative Council
on Tuesday September 5 2000 so as to provide the Committee with sufficient time to
obtain further information from the Ministry of Justice and if necessary to conduct a
hearing. The motion moved pro forma on September 12 2000.

2.11

During its inquiry into the Spent Convictions (Act Amendment) Regulations 2000 a
further amendment to the Act came to the Committee’s attention. The amendment
was made by the Spent Convictions (Act Amendment) Regulations (No 2) 2000. These
regulations were published in the Government Gazette on July 27 2000 and were
tabled on August 9 2000. The Committee scrutinised these regulations at its meeting
on October 9 2000 and resolved to also inquire into these regulations as they dealt
with similar issues.

3

THE COMMITTEE’S INQUIRIES

3.1

The Committee obtained information from the Ministry of Justice by writing to the
Director General of the Ministry of Justice, Mr Alan Piper and conducting a hearing.

3.2

Attached to this report and marked “Annexure C and “Annexure D” respectively are:

6
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3.2.1

copy letter from the Committee to Mr Piper dated September 7 2000; and

3.2.2

copy letter from Mr Piper to the Committee dated September 29 2000.

3.3

The hearing was conducted on Monday, October 16 2000. Mr Tim Atherton,
Assistant Commissioner, Crime Investigation and Support and Mr Michael Coster,
Officer in Charge, Offender Information Bureau gave evidence on behalf of the
Western Australian Police Service. Six officers from the Ministry of Justice attended
the hearing as witnesses, Mr Piper; Mr David Daley; Acting Executive Director,
Offender Management; Mrs Jacqueline Tang, Director Operational Services; Mr Allan
Thompson, Director, Legislation and Policy; Mr Alex Taylor, Director Service
Procurement and Mr Malcolm Penn, Senior Policy Officer.

4

LEGISLATIVE FRAMEWORK

4.1

The long title to the Act provides that it is:
“An Act to make provision for a person who has been convicted of an
offence against the law of this State or of a foreign country and who
has not re-offended during a specified period to be rehabilitated by
limiting the effects of the conviction, to enable that limitation to apply
to a conviction against the law of another State or Territory to which
a corresponding law thereof applies, to limit the effects of a dismissal
or withdrawal of a complaint or indictment, and for connected
purposes.”

4.2

Part 3 of the Act contains the substantive provisions by which the Act limits the
effects of a conviction that has been spent and promotes rehabilitation of the offender.
Division 3 of Part 3 makes it unlawful to discriminate against a person who has a
conviction spent on the basis of that prior conviction. The discrimination proscribed
relates to that person’s employment or membership of worker and employer
organisations.1

4.3

Division 4 of Part 3 to the Act provides other effects of a conviction being spent under
the Act. These include the following:
•

1
2

interpreting written laws of the Western Australia (other than the Spent
Convictions Act 1988) as not requiring a person to disclose or acknowledge
matters relating to a spent conviction or the charge to which it relates;2

Spent Convictions Act 1988, ss 17 to 24.
Spent Convictions Act 1988, s 25.
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•

persons required by a written law to assess the good character, fitness, propriety
or other like attribute of a person shall not have regard to a spent conviction or
the charge to which the conviction relates;3

•

questions about a convicted person put to that person or any other person shall not
be taken to relate to a spent conviction or the charge to which the conviction
relates4; and

•

a rule of common law or equity, or a provision of an agreement or arrangement,
that requires the disclosure or acknowledgement of matters relating to a convicted
person does not require the disclosure or acknowledgement of a spent conviction
or the charge to which the conviction relates5.

4.4

The Act grants exceptions to the effects of having a conviction spent in Part 3. The
exceptions are contained in Division 2 of Part 3. The exceptions are provided in two
ways. Firstly, the Act contains express provisions which permit spent conviction
information to be available to a court or tribunal that applies the laws of evidence, or
proceedings where an application to have a conviction spent is made to a court or to
the Commissioner of Police.6 Spent conviction information is also made available for
applications for bail.7

4.5

Secondly, the Act permits exceptions to be made via regulation, amending the Act by
inserting or amending a schedule or schedules to the Act. This is provided for in
section 16 which states:
“16. Further exceptions

(1) Regulations may be made under section 33 (a) amending this Act by inserting a Schedule or Schedules making
provision for exceptions to this Part; or
(b) amending any such Schedule.
(2) An exception created under the power in subsection (1) may be
expressed(a) by reference to –
3
4
5
6
7

8

Spent Convictions Act 1988, s 26.
Spent Convictions Act 1988, s 27(1).
Spent Convictions Act 1988, s 27(2).
Spent Convictions Act 1988, s 14.
Spent Convictions Act 1988, s 15.
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(i) an employer, principal, organisation, authority, agency or other
person who would otherwise be bound by this Part, or any class
thereof;
(ii) an employee, contract worker, or other person who would otherwise have
the benefit of this Part, or any class thereof;
(iii) a type of employment or legal relationship to which this Part
relates, or any class thereof;

to apply to –

(i) the whole, or any specified provision, of this Part; or
(ii) all spent convictions or spent convictions for specified offences or
classes of offences,

or in terms that are a combination of any 2 or more of the foregoing.”
4.6

Both of the regulations scrutinised by the Committee have been made under the power
in s 16(1)(b) and the general regulation making power in s 33 of the Act. The
regulations amend Schedule 3 of the Act. Each of the regulations specifies an
exception from the effects on a spent conviction of Division 4 of Part 3 of the Act.
This Division deals with the disclosure of and access to information regarding a spent
conviction or the charge to which it relates.

4.7

The Committee acknowledges that both of the regulations have been validly made
under the power contained in ss 16 and 33 of the Act. Despite being within power, the
Committee had a number of concerns with the regulations relevant to its terms of
reference in Joint Rule 5(b) and (c). These terms of reference provide that the
Committee may consider and report on any regulation that:

8

“(b)

unduly trespasses on established rights, freedoms or liberties;

(c)

contains matter which ought properly to be dealt with by an
Act of Parliament.”8

Standing Order 292(a)(ii)&(iii) of the Standing Orders of the Legislative Assembly.
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4.8

In addition Joint Rule 7 provides that if the Committee is of the opinion that any other
matter relating to any regulation should be brought to the notice of the Parliament, it
may report that opinion and matter to the Parliament.9

4.9

For reasons of clarity, this report deals with each of the regulations separately.

5

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS 2000

5.1

The Spent Convictions (Act Amendment) Regulations 2000 grant PSD officers from
the Ministry of Justice an exception to the provisions of Division 4 of Part 3 of the
Act. The exception is when (in the course of the person's duties) that person is
assessing, reporting about or classifying persons charged with or convicted of
offences.

5.2

The explanatory memorandum provided by the Ministry of Justice advised that:
5.2.1

the purpose of the Spent Convictions (Act Amendment) Regulations 2000 is to
formalise an existing agreement between the WAPS and the Ministry of
Justice;

5.2.2

under the agreement – operative since March 1999 - PSD officers have had
access to complete criminal history information (including information on
spent convictions) from the WAPS Convictions Database;

5.2.3

in March 1999, the Offender Management Division (“OMD”) of the Ministry
of Justice underwent a re-structure. The OMD was retained and, in addition, a
PSD was created;

5.2.4

officers from the OMD involved in the classification, assessment and
reporting about persons charged with or convicted of offences had been
granted an exception from the effects of Division 4 of Part 3 of the Act by
regulations published in the Government Gazette on February 27 1998; and

5.2.5

since the re-structure, officers from both the OMD and the newly created PSD
have regularly been involved in the assessment and classification of offenders.

The Committee’s Concerns

5.3

The Committee had four concerns:
5.3.1

9

10

whether PSD officers require an exception to Division 4 of Part 3 of the Act;

Standing Order 297(3) of the Standing Orders of the Legislative Assembly.
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5.3.2

the adequacy of procedures within the WAPS to ensure that only properly
authorised employees of the Ministry of Justice have access to spent
conviction records forming part of a persons conviction history contained in
the WAPS Convictions Database;

5.3.3

the adequacy of procedures within the Ministry of Justice to ensure that only
persons excepted under the Act have access to spent conviction records; and

5.3.4

whether PSD officers had been in breach of the Act by accessing complete
criminal history information from the WAPS Convictions Database which
include spent conviction records during the period from March 1999 to June 1
2000.

Do Prison Services Division Officers Require an Exception?

5.4

The Director General gave evidence to the Committee that the restructure of the OMD
of the Ministry of Justice in March 1999 involved splitting some of its functions and
transferring these functions to the newly created PSD. The PSD has taken
responsibility from the OMD for the management of adult prisons in Western
Australia. Community based services, sentence management and juvenile custodial
matters have been retained by the OMD.10

5.5

A copy of the current executive structure of the Ministry of Justice, the OMD and the
PSD provided by the Director General to the Committee is attached as “Annexure E”.

5.6

Under the Prisons Act 1981, the Director General is responsible to the Minister for
Justice for the proper operation of every prison.11 In addition, the Prisons Act 1981
places responsibility on the Director General for the “management, control, and
security of all prisons and the welfare of all prisoners.”12

5.7

One of the means by which the security of prisons and the welfare of prisoners are
maintained is by assessing prisoners for placement (including an assessment of
security ratings). This assessment is currently undertaken at the prison at which the
prisoner is detained.13 PSD officers carry out this assessment in accordance with
Director General’s Rule 2B. The Director General’s Rules are made under section 35
of the Prisons Act 1981.

10
11
12
13

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 2.
Prisons Act 1981, s 7(2).
Prisons Act 1981, s 7(1).
This will change when the assessment centre at Hakea Prison is fully operational. The intention of the
Ministry is to centralise the assessment process by undertaking all initial assessments of prisoners at Hakea
Prison. PSD officers will carry out the assessment.
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5.8

Another responsibility of the Director General is the provision of pre-sentence reports
requested by the courts 14 and reports to the Parole Board.15 Sections 20, 21 and 22 of
the Sentencing Act 1995 grant the court the power to order a pre-sentence report,
provide for the content of the report (in the absence of specific instructions) and the
mode of preparation. The Committee notes that under s 22(2) a pre-sentence report
may be made by more than one person.

5.9

The Committee understands that unless otherwise specified by the court, a request for
a pre-sentence report will be dealt with by the OMD. Community corrections officers
prepare the majority of pre-sentence reports. The OMD has retained responsibility for
community corrections. However, the OMD may in turn obtain reports from relevant
staff of the PSD in order to prepare or supplement a pre-sentence report.
Alternatively, the court may request reports specifically from prisoner treatment units
that are contained within the PSD.

5.10

For example, staff of the PSD running treatment programs within prisons such as the
violent offenders treatment unit, the sex offenders treatment unit and prison medical
staff, including psychiatrists and psychologists, may be requested to prepare presentence reports or provide information to be included in a pre-sentence report. The
pre-sentence report assists the court in sentencing an offender under s 39 of the
Sentencing Act 1995. Knowledge of a spent conviction may also be relevant during
the assessment process to determine the prisoner’s need and suitability for treatment
programs within the prison system.

5.11

Section 14 of the Act grants courts an express exception to Division 4 of Part 3 of the
Act in relation to dealing with information of spent convictions. The Act therefore
contemplates that a spent conviction may be relevant to the court’s deliberations when
sentencing an offender. Under s 22 of the Sentencing Act 1995, the Director General
is charged with the responsibility of providing a pre-sentence report to the court.16
Section 21 provides inter alia that “…the report is to set out matters about the
offender that are, by reason of the Act or sentencing practice, relevant to sentencing

14
15
16

12

Sentencing Act 1995, s 22.
Sentence Administration Act 1995, s 94.

The Prisons Act 1988, the Sentencing Act 1995 and the Sentence Administration Act 1995 all refer to
“CEO” rather than the “Director General” when referring to reporting obligations. Section 3 of the Prisons
Act 1981 defines CEO as the Chief Executive Officer of the Department. CEO is defined by s 4 of the
Sentencing Act 1995 as meaning Chief Executive Officer and has the same meaning in the Sentence
Administration Act 1995 as a result of the application of s 4(1). Section 5(b) of the Interpretation Act 1984
results in CEO when used in these Acts as meaning the CEO of the agency principally assisting the
Minister administering the enactment in its administration. The Minister for Justice is the Minister with
responsibility for administering the Prisons Act 1988, the Sentencing Act 1995 and the Sentence
Administration Act 1995. The CEO therefore means the Chief Executive Officer of the Ministry of Justice.
The Chief Executive Officer of the Ministry of Justice is the Director General.
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the offender…”. The Committee accepts that the existence of a spent conviction may
be relevant to the sentencing process and therefore may be contained in a pre-sentence
report prepared by PSD officers.
5.12

The Director General also has various reporting responsibilities to the Parole Board
under the Sentence Administration Act 1995 when the Board considers the suitability
of a prisoner for parole. The Director General may report to the Parole Board in
relation to a prisoner serving a parole term to assist the Board in considering whether
to postpone, defer or refuse parole.17 The reporting requirement is mandatory where
the prisoner is serving an indefinite term of imprisonment or other special term.18 The
Director General must also report to the Parole Board about every prisoner who
applies to be released under a work release order.19

5.13

Reports from prisoner treatment units may be relevant to the Parole Board’s
deliberations. Disclosure of a spent conviction to the Board may be a matter relevant
to whether the prisoner poses a threat to the community on release. The Parole Board
has an existing exemption under the Act to have access to official criminal records
when making a determination regarding parole.20

5.14

As noted in the Committee’s Thirty-Fourth Report, the Ministry of Justice has advised
the Committee that the Board does not make its own inquiries in relation to the
existence of spent convictions of a prisoner being considered for parole. The Board
relies upon the recommendation of the report provided to it by the Ministry of Justice
after considering all other information relevant to the prisoner, including the existence
of a spent conviction.21

5.15

For the reasons set out above, the Committee accepts that for the purposes of reporting
to the Courts or to the Parole Board and for security and other assessment purposes, it
may be necessary for PSD officers to have access to spent conviction records.
Accordingly, the Committee is satisfied that PSD officers performing duties of
assessing, reporting about or classifying persons charged with or convicted of
offences, require an exception from the effects of Division 4 of Part 3 of the Act.

Police Procedures for Granting Access to Ministry of Justice Staff

5.16

17
18
19
20
21

The procedures that are followed by the WAPS in granting the Ministry of Justice
access to the Police Convictions Database were conveniently summarised in a
Sentence Administration Act 1995, s 19(1).
Sentence Administration Act 1995, s 19(2).
Sentence Administration Act 1995, s 47(1).
Spent Convictions Act 1988, Schedule 3, item 1.
Thirty-Fourth Report: Spent Convictions (Act Amendment) Regulations 1998, June 1998, p 5.
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submission presented to the Committee by Assistant Commissioner Tim Atherton at
the hearing on October 16 2000.
5.17

The submission is attached to this report as “Annexure F”. For reasons of security,
the Committee has blanked out the names of Ministry of Justice personnel mentioned
in a letter from Mr Piper to Assistant Commissioner Atherton dated August 23 2000
which is contained in the submission.

5.18

The submission states that access is granted under a memorandum of understanding
dated October 19 1994 between the WAPS and the Ministry of Justice to supply
criminal conviction history information electronically to nominated individuals within
the OMD. A copy of the memorandum of understanding is attached to this report as
“Annexure G”.

5.19

The evidence of Assistant Commissioner Atherton was that 12 persons within the
OMD have been granted direct access to the WAPS Convictions Database under the
memorandum of understanding.22 At the time of the hearing on October 16 2000, the
WAPS had not authorised persons from the PSD to have access.23

5.20

Included in the submission from the WAPS are copies of a letter from the Director
General to Mr Barry Matthews, Commissioner of Police dated February 20 2000 and a
response from Assistant Commissioner Atherton on the Commissioner’s behalf dated
May 2 2000. This correspondence deals with a request from the Ministry of Justice to
the WAPS to permit PSD officers stationed at Hakea Prison to access the police
criminal conviction history database.

5.21

The letter from Mr Piper to the Commissioner of Police dated February 20 2000
contained in “Annexure F” indicates that the reason for the request is administrative
efficiency of assessment of prisoners at Hakea Prison and states in part:
“To enable the assessment process to proceed most efficiently I
request that the officer in charge at the Hakea Prison Assessment
Centre be authorised by you to access Court Histories from the Police
Information System.”
Currently, your approval for adult offenders is extended to two
officers in our records branch and results in double handling of the
process of transmission to field operations.

22
23

14

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 1 of 3, p 3.
Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 1 of 3, p 4.
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I am aware that you may perceive a security risk to the Police
Information System by allowing it to be networked to a prison.
However, I am confident that the high level of security can be
maintained to prevent any unauthorised access. The approved officer
will be expected to maintain the highest password security standards.
Prisoners will not be housed in the assessment centre, but will be
located there only as part of the formal assessment process.”24
5.22

Assistant Commissioner Atherton, in his reply dated May 2 2000 raised the issue of
the absence of an exception granted to PSD officers under the Act. In response to the
request from the Ministry of Justice he said:
“The matter has been investigated and I am advised that the Prison
Services Division of the MoJ25 does not have an exemption from the
provisions of Division 4, Part 3 of the Spent Convictions Act 1988.
Without this exemption the WAPS would be liable to prosecution if
this information were made available under the proposed
arrangement.”26

5.23

It appears that it was only at this stage, some 14 months after the re-structure of the
OMD that the Ministry of Justice became aware that PSD officers had not been
granted an exception under the Act. During this period the Ministry of Justice
acknowledges that it was likely that PSD officers accessed criminal conviction history
information that would have included spent conviction records.27

5.24

A document tendered during the hearing by Assistant Commissioner Atherton listing
the names of the Ministry of Justice personnel granted access to its Convictions
Database the memorandum of understanding indicated that all 12 officers listed were
from the OMD. Subsequent information received from the Ministry of Justice
indicates that nine of the officers listed by the WAPS as OMD personnel are currently
PSD officers.28

5.25

The letter from Assistant Commissioner Atherton to Mr Piper dated May 2 2000
demonstrates a clear awareness on the part of the WAPS of its legal obligation not to
provide spent convictions information to persons who have not been granted an
exception to Division 4 of Part 3 of the Act. This obligation arises by reason of the

24
25
26
27
28

Letter Mr Alan Piper dated February 20 2000, p 1.
Ministry of Justice.
Letter Assistant Commissioner Atherton to Mr Piper dated May 2 2000, p 1.
Letter Mr Alan Piper dated September 29 2000, p 2.
Letter Mr Alan Piper dated October 27 2000, Attachment 2.
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offence of unlawful access to criminal records created by s 28 of the Act and s 7(c) of
The Criminal Code.29
5.26

Information provided to the Committee by Assistant Commissioner Atherton
subsequent to the hearing indicates that between March 1 1999 and June 30 2000, six
PSD officers accessed the WAPS Convictions Database and logged a total of 31 362
inquiries.30 These officers were all previously OMD personnel. If they had remained
OMD personnel they would have been excepted from the effects of Division 4 of Part
3 of the Act as a result of regulations gazetted on February 27 1998.31 As PSD
officers they did not have the benefit of an exception until June 2 2000 when the Spent
Convictions (Act Amendment) Regulations 2000 came into operation.

5.27

Due to the Ministry of Justice failing to inform the WAPS of its internal
administrative changes, and also failing to obtain an exception for PSD officers, the
WAPS unwittingly permitted on-line access to its Convictions Database to persons no
longer excepted under the Act.

5.28

In the following exchange with the Chairman of the Committee, (Hon Bob Wiese
MLA), Assistant Commissioner Atherton acknowledged that the WAPS would not be
aware of internal administrative changes within the Ministry of Justice:
“The CHAIRMAN: Once you have given access to the nominated
persons, do you have any check on the dissemination of that
information, where it goes and how it is used?
Mr Atherton: From the Police Service point of view, no, we do not.
It is really a matter of trust. We authorise certain people to receive
the information following assurances from the Ministry of Justice,
and until such time as MOJ asks us for an amendment regarding
persons authorised or persons to be removed, we send the
information to those people on the assumption that they are properly
authorised by the Ministry of Justice.”32

5.29

29

30
31
32
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As a result of the above, the Committee recommends that the WAPS review its
memorandum of understanding with the Ministry of Justice. The Committee
acknowledges that the memorandum of understanding has no legal effect. However,

Section 7(c) of The Criminal Code states that every person who aids another person in committing an
offence is to also have taken part in committing the offence and to be guilty of the offence and may be
charged with actually committing it.
Letter Assistant Commissioner Atherton dated October 26 2000, Annexure B.
Spent Convictions (Act Amendment) Regulations 1998.
Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 1 of 3, p 3.
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the Committee is of the view that it would be prudent for the WAPS to include in its
terms requirements that:

5.30

•

officers granted access to its Convictions Database have and maintain an
exception from Division 4 of Part 3 of the Act;

•

the Ministry of Justice immediately inform the WAPS when any officer granted
access no longer has the benefit of an exception from Division 4 of Part 3 of the
Act; and

•

the WAPS undertake a six monthly audit of Ministry of Justice personnel granted
access to the WAPS Convictions Database to ensure that those persons continue
to have the benefit of an exception, still require access and are otherwise fit and
proper persons to continue to have access.

The Committee also draws to the Parliament’s attention the inaccuracy of the
explanatory memorandum supplied by the Ministry of Justice. There was no existing
agreement between the WAPS and the Ministry of Justice that permitted PSD officers
access to the WAPS Convictions Database. It was quite clear from the evidence
presented by Assistant Commissioner Atherton that the WAPS had no intention of
permitting access to PSD officers unless they had an exception from the operation to
Division 4 of Part 3 of the Act. No such agreement had been in place since March
1999 contrary to what was stated in the explanatory memorandum.

Ministry of Justice Procedures for Access to Spent Conviction Records

5.31

As noted above, 12 persons from the Ministry of Justice have direct access to the
WAPS Convictions Database. Two of these persons are in the offender records
section contained within the OMD of the Ministry of Justice. OMD officers whose
duties involve the assessing, reporting about or classifying persons charged with or
convicted of offences have been excepted from Division 4 of Part 3 of the Act since
February 27 1998.33

5.32

These OMD officers access the WAPS Convictions Database to inquire into an
offender’s conviction records when there has been an approved request signed off by a
manager of a community corrections facility. This information is then transmitted by
facsimile to the community corrections officer requiring it. The most common reason
for a request is to enable the community corrections officer to prepare a pre-sentence
report to a court.

33

This was the date the Spent Convictions (Act Amendment) Regulations 1998 came into operation.
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5.33

In the prison system, the Ministry of Justice has a computerised records management
system that incorporates criminal conviction records (which include records of spent
convictions) scanned from the WAPS Convictions Database. This information can be
downloaded at another site within the prison system.34

5.34

There are therefore two levels of access by Ministry of Justice staff to criminal
conviction records including records of spent convictions. The first level is via
persons approved by the WAPS to have direct access to its Convictions Database. At
the second level are those officers to whom that information is disseminated to enable
them to perform the functions of “assessing, reporting about or classifying persons
charged with or convicted of offences.” Both hardcopy and electronic methods are
used to disseminate this information. The Committee was interested in determining
what procedures the Ministry of Justice had in place to prevent that information from
being accessed by persons not authorised to see it.

5.35

Mr David Daley, Acting Executive Director, Offender Management, Ministry of
Justice, explained to the Committee that new procedures are to be introduced by the
Ministry to improve the security of spent conviction records:
“Mr Daley: The process changes that the Ministry of Justice intends
to introduce, for example, means that in the future the court histories
with any spent convictions will not go on paper files. If the prisons
have access to the court histories, the spent convictions will not be
imaged or placed on the prisoner’s file. If anyone seeks to access a
record which has a spent conviction, it would not be transmitted on a
paper file because even if the person transmitting the file is beyond
reproach, there is always the possibility that in the course of
transmission the file may be mislaid. In the short term, the Ministry
of Justice intends that for community-based services, if an officer
requests a court history which includes a spent conviction, it would
not be placed on a file. The officer would be sent a fax message
stating that there is such a record which could be transmitted to him
electronically or by fax. He would get a cover sheet informing him
that the information may not be duplicated, recorded from, or passed
to a third party and that it must be returned to the offender
management records area upon completion of the use. The Ministry
of Justice would remind him of the penalties available under the
Public Sector Management Act, the Sentencing Administration Act or
the Prisons Act, or all of those Acts, for any violation of the
conditions under which that information has been made available.

34
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Evidence of Mr David Daley, Acting Director, Offender Management; Transcript of Evidence taken at
Perth, Monday, October 16 2000, Session 3 of 3, p 8.
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The Ministry of Justice had thought about using physical files, but
they must be put into secure bags, which is fine against tampering,
but it is not a total protection against the loss of the record in
transmission.”35
5.36

The Committee welcomes the administrative initiatives taken by the Ministry of
Justice in relation to the security of spent conviction records to be transmitted in
hardcopy format and available as an electronic record scanned from the WAPS
Convictions Database into the Ministry’s own database. In relation to electronic data
held by the offender records section Mr Piper advised the Committee that this
information is secure. He said:
“Mr Piper: …The use of offender records as a vehicle is intended to
allow the Ministry of Justice to manage the dissemination of
information.
The offender records area has a process for
authorisation which is checked. It checks whether a valid person is
likely to require the record. It is then sent or transmitted to that
individual. If someone falsely requests that information, the offender
records area would have to intercept that request. The offender
records area is electronically secure. The people who work there are
the only people who go there. The records are not transmitted to
people unless they have a valid reason to receive them.”36

5.37

As a result of the Committee’s concerns Mr Piper gave the Committee an undertaking
that he would arrange an audit to ensure that the Ministry was complying with the Act.
The following exchange between Mr Piper and the Chairman explains the intended
process:
“Mr Piper; …I will initiate an audit of use, to be clear that we are
complying with the intents of our exemption. Subject to agreement, I
intend to coordinate that with the police to ensure that both sides of
that equation are covered and that we are acting appropriately. In
the light of the matter being raised, it would be appropriate to go past
the normal administrative assurances and, by taking a closer look, be
confident that we are complying administratively with both the spirit
and the letter of the Act, that our processes work and that we are not
allowing anything to occur that should not be occurring under the
exemption.

35
36

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 8.
Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 7.
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The CHAIRMAN:
undertaken?

To what extent would an audit of usage be

Mr Piper: My intention would be to look at it from two perspectives.
One is to look at who is accessing information, for what purposes and
whether those purposes meet the conditions of the exemption. For
that, I would need the cooperation of the Police Service because our
auditors are not entitled to look into police systems. I would not want
to compound my problems by having yet another non-exempt person
chasing that issue. However, it is appropriate for us to give you an
undertaking to check those administrative processes by audit and
confirm that they apply. It is also appropriate to examine whether
that access has been constrained in the way that our processes are
designed to restrict both the availability of those records and the
purposes for which they can be used.
The short answer to the point you raised is as to access and
dissemination. Also, importantly, we should confirm that people are
in fact accessing records in an appropriate way, for the purposes
intended and that that is all they are doing. As I said, the matter
having been raised, I think it is an appropriate and important
response to ensure not only to me but also to the committee and
others that it is being done properly.37
5.38

Again, the Committee welcomes the approach taken by the Ministry of Justice to
ensure that it is complying with the relevant exceptions granted under the Act. The
Committee looks forward to being advised of the outcome of the audit process in due
course.

5.39

The Committee recommends that the Ministry of Justice undertake audits every six
months in cooperation with the WAPS to determine:

37
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•

which personnel have access to spent conviction records so as to ascertain
whether the access is required by reason of a function performed by those
personnel and are authorised to access this information under the Act; and

•

the security of spent conviction records either transmitted in hardcopy or
down-loaded from the WAPS Convictions Database and contained on
hardcopy or electronic files held by the Ministry of Justice.

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 3.
G:\DATA\DL\DLRP\DL053rp.doc

Report 53

Have Prison Service Officers Breached the Act?

5.40

During the period from March 1999 to June 1 2000, PSD officers employed by the
Ministry of Justice involved in the assessment, classification and reporting on persons
convicted or charged with offences were not excepted from the operation of Division
4 of Part 3 of the Act.

5.41

In his evidence to the Committee, the Director General acknowledged that the
omission to obtain an exception for PSD officers when the restructure took place in
March 1999 was an administrative oversight:
“Mr Piper: …Clearly, given the nature of the original exemption, we
omitted to request an exemption for prison services at the time. We
freely admit that no contempt or offence was intended by that; it was
an omission for which we apologise. It could be argued that we
should have asked for an exemption for the Ministry of Justice for
certain purposes related to the functions we are talking about, in
which case administrative changes in the ministry would not be
relevant to these exemptions or be required to in effect be carried
through to subsidiary legislation.
However, given the sensitive nature of the subject and the size of the
ministry, the exemptions were attempted to be sought more
specifically so that it was clear to the committee, the public and the
Parliament that we were seeking it for purposes related to, largely,
the custodial community management of offenders. In effect, by doing
that, we tripped ourselves up.”38

5.42

The Committee agrees with the approach taken by the Ministry of Justice in obtaining
exceptions for the agency by limiting these exceptions to employees of specified
divisions of the Ministry carrying out specified duties. This is expressly provided for
in section 16(2)(a)(i) of the Act. The exception granted by regulation may apply to
“an employer, principal, organisation, authority, agency or other person who would
otherwise be bound by this Part, or any class thereof.” The Committee is of the view
that employees of a Division of the Ministry of Justice can be a class of that agency
under the Act.

5.43

The Committee is of the view that such an approach preserves the intent of the Act to
restrict access to information regarding spent convictions to only those persons who
require it to perform their statutory functions and are subject to a relevant exception.
The approach also encourages agencies with exceptions to put in place mechanisms to

38

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 2.
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ensure only authorised persons access the information and deal with it in a sensitive
manner to ensure its security is maintained.
5.44

PSD officers had been accessing criminal conviction records, including records of
spent convictions from March 1999 to June 2 2000 when the Spent Convictions (Act
Amendment) Regulations 2000 came into force. This access continued after the
Ministry of Justice became aware of its omission to obtain an exception for PSD
officers under the Act. The access included PSD officers obtaining direct access to
the WAPS Convictions Database prior to June 2 2000. These PSD officers were
previously officers of the OMD who were the subject of an exception gazetted on
February 27 1998.

5.45

The Ministry of Justice has admitted that it was likely that prior to June 2 2000, PSD
officers accessed criminal records in line with their duties of assessment, classification
and reporting and that these criminal conviction histories would have in some cases
included spent conviction records.39 Evidence given to the Committee by the WAPS
states that approximately 2.02% of criminal conviction records on its database contain
information on spent convictions.40

5.46

The Director General provided the following evidence to the Committee in response
to the question of what was done when the Ministry became aware that PSD officers
did not have an exception under the Act:
“Mr Piper: As I understand it, the decision was made at an
operating level to continue doing what people had been doing so as
not to disturb the flow. In hindsight, one might argue that that was
incorrect. They immediately sought to change the basis on which we
operated. It would have been massively disruptive if we had stopped.
The committee has seen the volume of work undertaken. It would not
have disrupted the courts, because most of that work comes from
community-based services in offender management anyway.
However, it could have significantly disrupted the work of the Parole
Board and potentially affected prisoner releases, which is not
desirable - I would not like to be charged with wrongful
imprisonment. I will not criticise the officers involved, but it becomes
a case of the administrative error continuing. A judgment was made
that, in effect, we were doing the same thing. Notwithstanding the
comments made earlier, it was probably a correct judgment and it
was not intended to be in contempt of this or any other process but to

39
40
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Letter Mr Alan Piper dated September 29 2000, p 2.
Letter from Mr T J Atherton, Assistant Commissioner, Crime Investigation Support, Western Australian
Police Service, dated October 26 2000, p 2.
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continue what we were doing. I apologise to the committee and
others involved; it was not done with any malice or deviousness.”41
5.47

Section 28 of the Act creates the offence of obtaining access to spent conviction
records and states:
“28. Unlawful access to criminal records
(1) A person shall not, without lawful reason, obtain information about a
spent conviction, or the charge to which the conviction relates, from an
official criminal record.
Penalty: $1 000.
(2) In subsection (1) “official criminal record” means a record containing
information about the results of criminal proceedings kept for the purposes of
its functions by any police force, court, government department, local or other
public authority in Western Australia.”

5.48

The Director General is of the view that officers from the PSD had not breached
section 28 of the Act despite not being excepted from Division 4 of Part 3 of the Act.
Mr Piper argued that PSD officers had a “lawful reason” to access this information.
This lawful reason arose from the need for PSD officers to fulfil various statutory
functions under the Sentencing Act 1995, Sentence Administration Act 1995 and the
Director General’s Rules made under the Prisons Act 1981. In his letter to the
Committee dated September 28 2000 being “Annexure D” to this report, Mr Piper
stated:
“I now turn my attention as to whether persons employed by the Prison
Services Division had a “lawful reason” to access information relating to
spent convictions during the period March 1999 to 2 June 2000. It is my view
that a “lawful reason” must at the very least, include a reason that is
positively authorised under an Act other than the Act. It is not possible to
point to a particular provision in an Act which positively “authorises”
employees of the Prison Services Division of the Ministry to access
information relating to spent convictions. It is, however, as noted above,
possible to identify various statutory functions of a person employed in the
Prison Services Division which cannot be satisfactorily fulfilled without
reference to information relating to spent convictions.

41

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, pp15-16.
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That being the case, I would respectively submit that persons employed in the
Prison Services Division arguably had a “lawful reason” to access
information about spent convictions during the period March 1999 to 2 June
2000.”42
5.49

By using the expression “lawful reason” the Act appears to contemplate reasons that
may be authorised by an Act other than the Spent Convictions Act 1988. When it
created the offence of unlawful access to spent conviction records in s 28, the
Parliament could have specified that a person cannot obtain information about a spent
conviction, or the charge to which the conviction relates, from an official criminal
record “other than in accordance with this Act”. This would have made it clear that
persons not expressly excepted by the Spent Convictions Act 1988 would commit the
offence under s 28 if they accessed an official criminal record of a spent conviction.

5.50

However, the Committee also notes that section 13 of the Act states that Part 3 has
effect “notwithstanding any other written law.” Part 3 includes sections 25, 26, 27
and the offence provision in s 28. These sections deal with the disclosure of,
acknowledgment of and access to spent convictions or the charges to which they
relate. The expression “…any other written law” by implication excludes the
operation of the exceptions provided for in the Act. Section 13 therefore does not
affect the operation of the express exceptions in sections 14, 15 and those exceptions
arising from the schedules inserted into the Act or amended via regulations made
under sections 16 and 33.

5.51

The offence created by section 28 is also contained in Part 3. A “lawful reason” to
access spent conviction information contained in an official criminal record would
clearly encompass those persons excepted under the Act. However, the questions is
whether written laws, other than the Act can provide a “lawful reason” to “obtain
information about a spent conviction, or the charge to which the conviction relates,
from an official criminal record.”

5.52

The current wording of s 28 may encompass lawful reasons authorised by other Acts
in the sense that it is a reason supported by the law. In the Committee’s opinion,
“lawful reason” means at the very least a reason that is positively authorised by the
law. The limitations placed on access to and use of spent convictions in Part 3 of the
Act and the availability of the mechanism of excepting persons from its operation is a
strong indication of Parliament’s intent that only a reason expressly authorised by the
law will amount to a “lawful reason” for the purposes of s 28.

5.53

An alternative and broader interpretation is one that equates “lawful reason” with
being “permitted”, in the sense that it is an act that can be done without any infraction

42
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of the law. The Committee does not prefer this interpretation as it would tend to fly in
the face of the express exceptions and available mechanism under the Act to obtain
exceptions from the prohibition on having knowledge of spent conviction information
from an official criminal record. Furthermore, under such an interpretation, a reason
authorised by subsidiary legislation could amount to a “lawful reason”. In the
Committee’s opinion, such an interpretation would tend to erode the purpose and
intent of the Act.
5.54

In the Committee’s opinion, a lawful reason may arise from an exception in Part 3 of
the Act or a schedule made or amended in accordance with Part 3. Alternatively, a
reason to access spent conviction records may be authorised by another Act or the
common law other than in those circumstances excluded by s 27(2).43

5.55

The Committee notes that the Sentencing Act 1995, Sentence Administration Act 1995
and the Director General’s Rules do not expressly authorise access to spent conviction
records. The question is therefore whether, as the Director General argues, the need to
carry out various statutory functions specified in those Acts or statutory instruments is
sufficient to amount to a “lawful reason” under s 28.

5.56

The Director General’s argument is not that persons cannot carry out statutory
functions without access to spent convictions records but that the statutory functions
cannot be satisfactorily fulfilled without this access. A mechanism is provided under
the Act to except persons from the operation of Part 3 of the Act or a Division thereof.
Use of this mechanism would permit access to spent conviction records from an
official criminal record thereby allowing officers to satisfactorily fulfil their statutory
functions. An exception to Division 4 provides a clear and express “lawful reason” to
access spent conviction records.

5.57

One of the statutory instruments used by the Director General to support his argument
is Director General’s Rule 2B, entitled “Procedures for the assessment and placement
of Prisoners with the Ministry of Justice Corrective Services Division”. In the
Committee’s opinion Rule 2B is a rule of administrative, not legislative character.

5.58

This view is reinforced by the fact that the Director General’s Rules are not published
in the Government Gazette or tabled in Parliament under the procedures set out in ss
41 and 42 of the Interpretation Act 1984. Sub-section (5) of s 35 of the Prisons Act
1981 under which the Rules have been made requires the Director General to “publish
rules made under this section in such manner as he considers necessary to bring

43

Section 27(2) provides that “A rule of common law or equity, or a provision of an agreement or
arrangement, that requires the disclosure or acknowledgement of matters relating to a convicted person does
not require the disclosure or acknowledgement of a spent conviction or the charge to which the conviction
relates.”
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relevant rules to the attention of officers, persons visiting prisons and prisoners.”
This sub-section highlights the administrative nature of the Director General’s Rules.
5.59

Because it lacks legislative effect, Director General’s Rule 2B does not fall within the
definitions of “subsidiary legislation” and “written law” contained in section 5 of the
Interpretation Act 1984. In these circumstances, Rule 2B is not a written law of
Western Australia and cannot form the basis of a reason authorised by law. If it is a
reason at all, it is an administrative reason.

5.60

The Committee is of the view that the Director General’s interpretation of section 28
of the Act is not correct and undermines the intent and purpose of the legislation to
permit access to spent conviction records in only limited and express circumstances.

5.61

The Committee acknowledges that the failure of the Ministry of Justice to obtain an
exception for PSD officers was rectified as soon as possible after the omission was
brought to the Ministry’s attention. PSD officers accessing spent conviction records
were formally OMD officers subject to an exception under the Act. Their exempt
status evaporated as a result of the administrative restructure in the Ministry. In these
circumstances, the Committee is of the view that there would be nothing to be gained
by prosecuting individual PSD officers.

5.62

The issue of the correct interpretation of the meaning of “lawful reason” in s 28 of the
Act will not be able to be finally resolved without judicial pronouncement. The
expression has a somewhat vague and elastic meaning. However, the Committee
disagrees with the Director General’s interpretation and is of the opinion that a lawful
reason other than a reason authorised by the Act itself should be expressly authorised
in an Act of Parliament or by the common law.

5.63

The Committee suggests that the Minister for Justice obtain advice regarding the
interpretation of s 28 of the Act. If the advice concurs with the argument advanced by
Mr Piper, the Committee recommends that the Minister for Justice consider
introducing an amendment to s 28 to ensure that the purpose of the Act is not eroded.
This could be achieved by limiting the lawful reason to access spent convictions
records from an official criminal record to a reason authorised by the Act, expressly
authorised by an Act of Parliament or by the common law.

6

SPENT CONVICTIONS (ACT AMENDMENT) REGULATIONS (NO 2) 2000

6.1

The Spent Convictions (Act Amendment) Regulations (No 2) 2000 also grant persons
an exception to the provisions of Division 4 of Part 3 of the Act. The persons
excepted are those authorised to exercise a power set out in Division 1, 2 or 3 of
Schedule 2 to the Court Security and Custodial Services Act 1999. The exception
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applies “when (in the course of the person's duties) [that person is] assessing,
reporting about or classifying persons charged with or convicted of offences.”
6.2

Schedule 2 to the Court Security and Custodial Services Act 1999 deals with the
various powers granted to persons providing security and custodial services to the
Ministry of Justice. Division 1 specifies the powers in relation to taking charge of and
moving, persons in custody. Division 2 specifies the powers in relation to keeping
persons in custody when acting in accordance with the powers in Division 1. Division
3 specifies powers in relation to intoxicated detainees.

6.3

Under s 18 of the Court Security and Custodial Services Act 1999 the Director
General of the Ministry of Justice can contract with the private sector to provide court
security and custodial services. Pursuant to s 19 the Director General may also arrange
with the Commissioner of Police or with any member of the Public Sector to provide
these services. The police and prison officers have existing exceptions under
Schedule 3 of the Act.

6.4

The intent and effect of the Spent Convictions (Act Amendment) Regulations (No 2)
2000 is to except persons who are not employed by the Ministry of Justice and are not
public servants or police officers. They are employees of a private sector
organisation, Corrections Corporation of Australia Pty Ltd. This company has been
contracted by the Director General to provide court security and custodial services to
the Ministry of Justice. These services encompass the existing contract to supply
court security and transport of prisoners and in the near future will include the staffing
and administration of Acacia Prison, the first privatised prison in Western Australia.

6.5

The Director General advised the Committee that the Spent Convictions (Act
Amendment) Regulations (No 2) 2000 do not provide an exception to employees of
Corrections Corporation of Australia Pty Ltd involved in the running of Acacia
Prison. This will need to be the subject of a separate exception sought under the
Act.44

The Committee’s Concerns

6.6

44

The Committee had two concerns:
6.6.1

whether private sector employees from Corrections Corporation of Australia
Pty Ltd require an exception to Division 4 of Part 3 of the Act; and

6.6.2

whether the exception will result in private sector employees being granted
direct access to the WAPS Convictions Database.

Letter Mr Alan Piper dated October 27 2000, Annexure 1.
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Exceptions under the Act and Private Sector Employees.

6.7

The Committee notes that the employees of Corrections Corporation of Australia Pty
Ltd are currently undertaking work previously undertaken solely by police officers
and prison officers, in transporting prisoners to and from the courts, prisons and other
institutions.

6.8

The Committee acknowledges that in establishing the risks associated with a prisoner
and to enable appropriate arrangements to be made for the transport and detention of
that prisoner at the court, the persons undertaking these duties need to make an
assessment of the prisoner. This assessment may be for the benefit of the security of
the courts but may also ensure the safety of the prisoner.

6.9

Knowledge of a spent conviction may be relevant in the arrangements to be made.
For example, a prisoner in custody who has had a spent conviction for child sex
offences may be placed at considerable risk by being transported or placed in a
detention cell at the court with other members of the prison population.

6.10

The Committee accepts that there are valid reasons for persons transporting and
detaining prisoners in custody at the courts to know of prior convictions of a prisoner
including the existence of spent convictions. These reasons are relevant whether or
not the public sector or the private sector provide these services.

6.11

The Committee notes that in addition to any penalty provided under the Act, there are
significant penalties under the Court Security and Custodial Services Act 1999 for
unauthorised disclosure or use of information. Section 97 provides for a penalty of
$6000 and imprisonment for two years for disclosure or use not authorised under that
section.

6.12

Division 2 of Part 3 of the Court Security and Custodial Services Act 1999 provides
for the vetting and control of contractors applying for a permit to perform high level
security work and when performing that work. This is defined as work involving the
exercise of a power contained in Schedule 2 or 3 to that Act.

6.13

Contract workers excepted by the Spent Convictions (Act Amendment) Regulations
(No 2) 2000 will be exercising a power contained in Schedule 2 and will be subject to
this vetting and control. The vetting includes contractors applying for a permit
providing finger and palm prints to the Police and having to authorise the disclosure of
information regarding convictions, disciplinary proceedings or other matter relevant to
the Director General determining his or her suitability or continuing suitability to
perform high level security work.

6.14

There is a broad discretion placed in the Director General when considering the
suitability of applicants for the issue of a permit. The Director General must be
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satisfied that the applicant is a fit and proper person to undertake high-level security
work. In making a determination he may have regard to the applicant’s character and
the public interest in determining whether to issue a permit and is not bound by the
rules of natural justice.
Will Private Sector Employees have Direct Access to the WAPS Convictions Database?

6.15

The Director General dispelled the Committee’s concerns regarding the possibility of
private contractors being granted access to the WAPS Convictions Database. Mr
Piper made a distinction between the legal right to have access to the information by
an exception granted under the Act and the means by which that access is granted to
the contractor. Mr Piper made it clear that the information regarding criminal
conviction records including records of spent convictions would be provided to the
contractor through the Ministry of Justice:
“Mr Piper: There is no intention for the ministry to give, authorise
or seek a police log on for CCA, if that was the question.”45…Our
intention is to manage the prisoners in the system as a unified system.
Therefore, the private prison will be required to operate its files,
assessments and computer systems totally as though the prisoners
were in a state prison operated by public officers. That is the way
people in our prison service get the information. They do not log on
to the police computer, and I do not intend that these people be given
that authority either. I see no need for it, given the processes that are
already in place.”46

6.16

Although the Director General indicated to the Committee that currently, there is no
direct access from prisons to the WAPS Convictions Database, this will change in the
near future. The Ministry of Justice has requested the WAPS to grant PSD officers
staffing the assessment centre at Hakea Prison direct access to the Convictions
Database.47. Assistant Commissioner Atherton has confirmed to the Committee that
arrangements are being made for connection from the assessment centre to the WAPS
Convictions Database.48

6.17

The need for contractors from Corrections Corporation of Australia Pty Ltd to access
spent convictions records was explained by Mr Piper to the Chairman as follows:

45
46
47
48

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 12.
Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 or 3, p 12.
Letter Mr Alan Piper to Commissioner Barry Matthews dated February 20 2000 (See “Annexure F”).
Letter Assistant Commissioner Atherton dated October 26 2000, p 2.
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“The CHAIRMAN: The next obvious question is that if the intention
had been to provide it through authorised persons who are already
listed, why was it necessary to put this new amendment in place?
Mr Piper: Because those persons still need to access the information.
They are at the second level and it is being passed on to them, and
legally they are not entitled to see it otherwise. Therefore, we require
them to do what we require our own people to do. We want them to
fully perform their duties. In other words, if they are managing a
prisoner at Acacia Prison and they need to produce a report for the
Parole Board of WA, then they produce the report. Otherwise, in
effect, we have a dog and are barking as well because we are doing
some of the work. We must be clear that they do it well and that they
obey all of the rules that will be set up in the operating procedures for
access to both this and other sensitive information that they will come
across in the management of their duties. However, there are strong
individual penalties for people who breach those duties under the Act,
and I have very wide powers to remove people who do not perform
their duties. As part of the mobilisation of the current contract, we
have taken a very strict view about to whom we issue permits.”49
6.18

In relation to the Committee’s concerns regarding the security of spent conviction
information accessed by private contractors, Mr Piper gave the following evidence:
“Mr Piper: In the normal course of their duties, they are required to
manage offenders, in the context of both court security and transport.
As Acacia Prison comes on line, they will perform all the obligations
normally applicable in a prison. The exception is that unlike the
prison services directorate, which we expect to have its own quality
processes in place of its volition, CCA will be managed with public
officers in the prison who will work closely alongside to check,
observe, audit and manage CCA; those ministry officers will not
carry out the duties. For example, Acacia Prison will have on-site
ministry employed staff with authorisation to manage and check what
CCA is doing. Certain things will be excluded. CCA will not do
adjudications.
The CHAIRMAN: My reading is that the exemption will be given to
CCA. It will not come under your umbrella of scrutiny, will it, except
that you are the managing authority over CCA?

49

30

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, p 13.
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Mr Piper: It is to be done, I understand, in accordance with the
functions required by that Act and the associated contract, which
require me as the CEO named in the Act to actively manage the
people associated with providing the service and the contractor. As it
is in accordance with the Act, they cannot do anything against the
purposes of that Act. That is my view. Basically, they will have
access to offender information needed in managing the risk. There is
no point in transporting a difficult or violent prisoner unless it is
known that the prisoner is difficult or violent. One should adopt a
different approach to that risk management situation from that
applied to someone who is unlikely to be violent. They will have
access to prisoner and offender information. The courts need to be
aware of who is appearing. That is done in conjunction with the
police. Largely, the risk assessment in the courts is done by the
police.

Mr MARLBOROUGH:

Have you determined in running the
private prison who will receive that information? I refer not only to
individuals. Do you have a system of management in place for
running the new prison which defines a similar section to the one in
your prisons to obtain the information and disseminate it
accordingly? Will the responsibility for that information be in the
hands of the government officer stationed in the prison system?
Mr Piper: The contractor will have access to offender information.
It is set up so that the contractor is required to produce an operating
manual that defines practices and procedures; it must convince us of
those processes and the associated security. A small group of people
within Acacia Prison will be required to case manage prisoners from
the point of view of placement, programs and all the matters referred
to by Mrs Tang. The prison, within a secure facility in its design, has
capacity to manage and retain the computer system and offender
records in a way that meets our requirements for security. In answer
to your question, we will have public officers on site. Part of their
responsibility will be adjudication - that is excluded in the
delegation - and to observe day-to-day management of sensitive
issues. I would have thought that this matter falls into that category.
Part of their responsibility will be to ensure that general day-to-day
prison management, with prisoner welfare and wellbeing and the
delivery of programs and services, is in accordance with the contract
and expectations. All of that puts us in pretty intimate contact, but
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does not exclude the contractor from the requirement to do its job;
that is, to manage offenders in accordance with the contract.”50
6.19

The Committee is satisfied from the evidence of Mr Piper that the Ministry of Justice
will supervise the work of private sector contractors to ensure that they comply with
the Act and their contractual obligations.

6.20

The Committee suggests that the audit process to be carried out by the Ministry of
Justice encompass spent conviction information accessed by private contractors
performing functions under the Court Security and Custodial Services Act 1999. The
Committee recommends that the audit of private contractors occur on a six monthly
basis together with the audit of Ministry personnel.

6.21

The issue of private contractors encroaching upon areas traditionally seen as the role
of government, including the exception under the Act soon to be granted to the
operators of Acacia Prison is of some concern to the Committee. The introduction of
private contractors highlights the inadequacy of Parliamentary control over exceptions
to the Act by permitting these to be granted by regulation made by the Executive
without parliamentary debate, other than debate relating to a question being put to
motion for disallowance. In these circumstances, Parliament needs to be vigilant to
ensure that the intent of the Act is not being by-passed or eroded as a result of the
number and types of exceptions granted by regulation.

7

CONCLUSION

7.1

The Committee has reported on two previous occasions regarding regulations made
under the Act. It is with some concern that the Committee has been required to revisit
matters which were raised with the Ministry of Justice in its Thirty-Fourth Report in
relation to the Spent Convictions (Act Amendment) Regulations 1998.

7.2

In relation to the Spent Convictions (Act Amendment) Regulations 2000 the
Committee:

50

32

7.2.1

acknowledges that the regulations are within power;

7.2.2

is satisfied that PSD officers require an exception to Division 4 of Part 3 of
the Act;

7.2.3

recommends that the WAPS review its memorandum of understanding with
the Ministry of Justice to ensure that:

Transcript of Evidence taken at Perth, Monday, October 16 2000, Session 3 of 3, pp 11-12.
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7.2.4

7.2.5

7.3

•

officers from the Ministry of Justice granted access to the police criminal
convictions histories database have and maintain an exception from
Division 4 of Part 3 of the Act;

•

the Ministry of Justice immediately inform the WAPS when any officer
granted access to the WAPS Convictions Database no longer has the
benefit of an exception from Division 4 of Part 3 of the Act; and

•

the WAPS undertake a six monthly audit of Ministry of Justice personnel
granted access to the WAPS Convictions Database to ensure that those
persons continue to have the benefit of an exception, still require access
and are otherwise fit and proper persons to continue to have access;

recommends that the Ministry of Justice undertake six monthly audits in
cooperation with the WAPS to determine:
•

which personnel have access to spent conviction records so as to ascertain
whether the access is required by reason of a function performed by those
personnel and are authorised to access this information under the Act; and

•

the security of spent conviction records either transmitted in hardcopy or
down-loaded from the WAPS Convictions Database and contained on
hardcopy or electronic files held by the Ministry of Justice; and

suggests that the Minister for Justice obtain advice regarding the interpretation
of s 28 of the Act. If the advice concurs with the argument advanced by Mr
Piper, the Committee recommends that the Minister for Justice consider
introducing an amendment to s 28 to ensure that the purpose of the Act is not
eroded. This could be achieved by limiting the lawful reason to access spent
convictions records from an official criminal record to a reason authorised by
the Act, expressly authorised by an Act of Parliament or by the common law.

In relation to the Spent Convictions (Act Amendment) Regulations (No 2) 2000 the
Committee:
7.3.1

acknowledges that the regulations are within power.

7.3.2

is satisfied that private sector contractors engaged by Corrections Corporation
of Australia Pty Ltd who are authorised to exercise a power set out in Division
1, 2 or 3 of Schedule 2 to the Court Security and Custodial Services Act 1999
require an exception from Division 4 of Part 3 of the Act.
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7.3.3

7.3.4

is satisfied from the evidence given by the Director General that private sector
personnel performing functions under the Court Security and Custodial
Services Act 1999
•

will not be granted direct access to the WAPS Convictions Database and
therefore the spent conviction records contained in that database; and .

•

will be supervised by Ministry of Justice officers to ensure that they
comply with the Act and their contractual obligations; and

recommends that the six monthly audit process encompass spent conviction
information accessed by private contractors performing functions under the
Court Security and Custodial Services Act 1999.

7.4

The introduction of private contractors highlights the inadequacy of Parliamentary
control over exceptions to the Act by permitting these to be granted by regulation
made by the Executive without parliamentary debate, other than debate relating to a
motion for disallowance. In these circumstances, Parliament needs to be vigilant to
ensure that the intent of the Act is not being by-passed or eroded as a result of the
number and types of exceptions granted by regulation.

7.5

The Committee remains concerned that the extension to the number of exceptions
granted under the Act are matters that more properly ought to be scrutinised by
Parliament by debating a Bill amending the Act rather than by way of regulation made
by the Executive.

Hon Bob Wiese MLA
Chairman
November 21 2000
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