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REPORT OF THE STANDING COMMITTEE ON PUBLIC ADMINISTRATION AND FINANCE
IN RELATION TO THE

PLANNING APPEALS AMENDMENT BILL 2001

1

REFERENCE AND PROCEDURE

1.1

The Council referred the Planning Appeals Amendment Bill 2001 (bill) to the
Standing Committee on Public Administration and Finance (Committee) on Thursday
November 8 2001 and, in relation to clause 20 of the bill, required the Committee to
consult with the Joint Standing Committee on Delegated Legislation. The motion of
Hon Jim Scott MLC, as amended, referring the bill to the Committee was in the
following terms:
“That (1) The Planning Appeals Amendment Bill 2001 be referred to the
Public Administration and Finance Committee; and that the
committee be instructed to report no later than 5 December 2001.
(2) The committee is to consult with, and include within its report any
comment from, the Delegated Legislation Committee relating to
clause 20 of the Bill.”1

1.2

By further orders on December 5 2001, the date for the Committee to report the bill to
the House was extended from that day until December 19 2001, and again from that
day until March 13 2002,2 and again from that day until March 21 2002,3 and from
that day until March 28 2002.4

1.3

Following usual procedure, the Committee treated the bill as agreed to at 2nd reading
as the terms of reference for its consideration of the legislation.

1.4

The response to the Committee’s invitation for submissions from an extensive range
of interested persons and organizations was considerable.5 The Committee thanks

1

Hansard, Legislative Council, November 8 2001, p. 5258.

2

By order of the House, December 19 2001.

3

By order of the House, March 13 2002

4

By order of the House March 20 2002.

5

See the list of written submissions received at Appendix 1.
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those who made a submission, particularly in view of the very short time that could be
allowed between the invitation and lodgment of the submission.
1.5

The Committee’s officers also provided a memorandum to assist the Committee’s
deliberations, raising issues going to the structure of the legislation and questions of
interpretation.

1.6

For reasons that will become apparent in this report, much of the time deliberating on
the bill was devoted to considering the responses of Hon Alannah MacTiernan MLA,
Minister for Planning and Infrastructure, (Minister) to questions put by the
Committee.

1.7

Clause 20 of the bill was dealt with separately and it is treated similarly in this report.
The Committee endorses the stance taken by the Joint Standing Committee on
Delegated Legislation with respect to clause 20(3), (4) of the bill.6

2

PURPOSE OF THE BILL

2.1

The Minister’s 2nd reading speech stated —
“The primary objective of a planning appeal system is to provide an
applicant aggrieved by a planning decision an avenue whereby that
decision can be reviewed by a body which is independent of the
authority which made the original decision.”7

2.2

In order to give statutory force to the Minister’s intent, the bill repeals Part V of the
Town Planning and Development Act 1928 (Act) and substitutes a new Part V which
—
• abolishes the current dual system for planning appeals either to the Town
Planning Appeal Tribunal or the Minister;
• establishes a single appellate body, the Town Planning Appeal Tribunal, to
which all planning appeals, where the right to appeal is conferred under a
written law or planning scheme, will lie;
• severely limits ministerial intervention or participation in appeals on narrow,
specified grounds hinging on public interest issues.

2.3

The Minister advised the Committee that the restrained approach evident in proposed
Part V, which re-enacts several provisions in Part V relating to the existing Tribunal,
was intentional —

6

See Section 11 for the discussion regarding Clause 20.

7

Hansard, Legislative Assembly, June 28 2001, p. 1581.

2
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“A minimalist approach was taken to the amendments to the Bill, and
existing provisions [in the Act] were preserved unless there was good
reason to change them, Crucially, references in the existing Act to
“hear and determine” have been amended so that the Tribunal is now
required only to determine. Thus, while natural justice is required,
there need not be an adversarial structure to any ‘hearings’.”8
2.4

The Committee accepts that the legislation must provide some latitude of discretion in
order to cater for what is now an unquantifiable workload for the new Tribunal. It
would be incautious to assume that persons who might now appeal to the Minister
would automatically lodge appeals with the Tribunal. As well, section 47(2), (3)
abolishes other appellate bodies operating under the Metropolitan Region Scheme and
any town, or regional, planning scheme and confers that jurisdiction on the Tribunal
creating another imponderable in assessing likely workloads. There are open-ended
provisions in the bill that allow a prompt response from the Minister and the Tribunal
in dealing with the number and types of appeals as patterns start to emerge. In other
circumstances, the Committee would find similar provisions unacceptable.

3

3RD PARTY APPEALS

3.1

The Committee was aware from remarks during the 2nd reading debate, especially
those of Hon Jim Scott MLC, that the bill made no provision for what is known as “3rd
party appeals”.9

3.2

This issue is one that has the capacity to engender sharp differences of opinion about
the need or desirability to confer such a right of intervention and the characterization
of the person or body able to claim and exercize that right. The Committee was
advised that some other Australian jurisdictions do provide for 3rd party appeals
although the circumstances in which it arises, and the type of person entitled to
excercize it, vary across jurisdictions.

3.3

The Committee was advised that the Government is neutral on this issue and had not
included provisions in the bill introducing some form of 3rd party appeal rights on the
basis that it introduced an entirely novel principle that contradicted the minimalist
approach adopted in framing the legislation. As well, the Government saw that
introducing such a novel proposal at this stage necessarily meant that the bill’s
enactment would be delayed and that the Government’s desire to introduce the new
regime at the earliest possible opportunity would be frustrated. The submission from
the Department for Planning and Infrastructure is attached to this report because it
provides an outline of what 3rd party appeals raise as policy issues.10

8

Letter to the Committee from the Minister, undated (received December 5 2001), p. 4.

9

Hansard, Legislative Council, November 6 2001, pp. 5009-5010; and November 7 2001, pp. 5152-5154.

10

See the Department’s submission at Appendix 2.
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3.4

3.5

Judging from the submissions, the major opposition was from persons and
organizations who, or whose members, are most likely to carry on a business or
profession that involves their dealing with planning matters frequently or at regular
intervals. There are two primary grounds of opposition:
3.4.1

First, there is the prospect that the time for disposing of appeals with 3rd party
representation will increase, adding further to the parties’ uncertainty and
costs.

3.4.2

Second, the only concrete interests affected by the original decision are the
appellant’s. The point was also made that the bill gives the Tribunal a
discretion to invite or receive non-party submissions relating to an appeal and
that this was the appropriate way to accommodate non-party11 appearances.

The Committee notes two provisions of the bill —
•

in the course of disposing of an appeal, section 51(1)(e) enables the
Tribunal, to an extent permitted by any regulation or rule, to” receive
submissions and representations in relation to any appeal before it, as it
thinks fit”;

•

under section 57 the Tribunal may, in its discretion, receive and consider
a submission from a non-party if the Tribunal is satisfied that the nonparty has “a sufficient interest in the appeal”.

Under section 51 there is no eligibility threshold that a person must clear before the
Tribunal can exercize its discretion. Unsurprisingly, the discretion may be made the
subject of a regulation or rule if practical experience suggests a need to provide a
measure of uniformity as to the manner and occasion of the use of the provision.
However, a regulation or rule that purported to introduce a test of standing as a
condition precedent to the exercize of that discretion would most likely be a nullity
given the absence of such a test in the statute itself.
Conversely, in section 57, the preliminary issue of standing is made a condition
precedent and must be resolved by the Tribunal’s deciding the degree of interest that

11

For the definition of “party” in relation to an appeal, see the proposed amendments to section 2 of the Act
contained in clause 4 of the bill.

4
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constitutes “a sufficient interest” held by a person before proceeding to hear from that
person.12
3.6

The proponents of 3rd party appeals were at least equal in number to the opponents
and, leaving individual persons aside, were drawn predominantly from organizations
that are concerned with environmental issues or that have coalesced within
communities as a response to planning proposals that, were they to proceed, are likely
to have a significant, permanent and, arguably, adverse effect on existing amenity in
that community.

3.7

Any consideration of this issue must commence with a decision that non-party
participation in planning appeals either serves, or is contrary to, the public interest. If
the decision is affirmative, three basic matters must then be settled –
1. does the right extend to all appeals or is it to be confined to those of a
certain type or class;
2. who will acquire a statutory right of appearance in no way subject to
extinguishment or modification by the Tribunal;
3. what is the nature and extent of the right and, relatedly, should the
Tribunal be able to direct the manner and occasion of its exercize during
proceedings on an appeal.

3.8

The amendments submitted by Hon Jim Scott MLC illustrate the policy dilemma
faced by the Committee.13 How in-principle agreement to a 3rd party appeal right is
translated into statutory form necessarily invites argument about the extent of the
right, the circumstances under which it operates, who is entitled to exercize it, and
whether 3rd parties should enjoy all the rights to the same extent as those of the
original parties.

3.9

At one end are those wanting to create an “open door” and, at the other, the right
would be no more than an obligation that the Tribunal hear or receive the views of
non-parties who stand to be affected in a tangible or direct sense by implementation,
with or without some modifications, of the matter giving rise to the decision under
appeal. Somewhere in the middle is what might be described as the amicus curiae
(that is, “friend of the court”) position which, in broad terms, would permit any person

12

The Committee was advised that an exercize of discretion under section 57 must be based on full
consideration of the interests of the applicant and how the determination of the appeal would affect those
interests either beneficially or adversely: for instance, see the decision of the High Court of Australia in
In re Ludeke (1985) 155 CLR 513, a case dealing with the Commonwealth Conciliation and Arbitration
Commission’s obligation to afford procedural fairness to an application to intervene in an arbitration.
Because the right of appeal is limited to a party, a s 57-applicant denied an appearance would be left with
the cumbersome and costly option of seeking judicial review and the issuing of an appropriate prerogative
writ from the Supreme Court – an option that most likely would be beyond an applicant’s means.

13

See Hon Jim Scott MLC’s amendments at Appendix 3.
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or organization that had objected to a proposal to comment on the arguments the
parties put to the Tribunal and present its own arguments. This may include an ability
to call witnesses or examine the other parties’ witnesses either as of right or at the
Tribunal’s discretion. The amendments put forward by Hon Jim Scott MLC adopt
aspects of this middle position.
3.10

If 3rd party appeal rights are to be considered for inclusion in legislation in the future,
it will require the Government, the Parliament or the Committee to make a conscious
decision to canvass and promote the issue. This will require extensive research and
consultation if, and when, this is considered. The Committee has yet to decide whether
3rd party appeals should be dealt with as an “own motion” inquiry or one that arises
from a reference from the House. Accordingly, the Committee majority has declined
to consider any amendment to the bill intended to create such an entitlement.

3.11

A Committee majority has decided not to include 3rd party appeals within its inquiry
into the bill primarily because of time constraints relating to its passage, the fact that
the central purpose of the bill is to establish a new mechanism for the consideration of
planning appeals, and the fact that the Committee members are divided over the issue
of 3rd party appeals. Submissions received by the Committee were also divided over
the issue of 3rd party appeals.

3.12

A minority of the Committee dissents very strongly from the majority decision in the
belief that it is time to confront the 3rd party appeals question as part of the
Committee’s consideration of the bill. Those members expressed the view that any
resulting delay to the bill’s enactment, although unfortunate, is the price to be paid for
having the legislation properly considered.

4

MATTERS CONSIDERED BY THE COMMITTEE

4.1

Much of the Committee’s deliberations devolved into exchanges between the
Committee and the Minister (or persons on her behalf). In many cases the Minister’s
clarification satisfied the Committee’s concerns. Others, some of which have
generated recommended amendments in this report, were substantive. The Committee
acknowledges and thanks the Minister for her cooperation throughout these
exchanges.

4.2

To avoid unnecessary duplication of discussion in this report, the amendments that are
recommended are accompanied with an explanation of their effect on the relevant
provisions. In a number of cases, there is no antecedent discussion in the report.

4.3

Issues fell under the following categories —
1.

6

The purpose of the Tribunal in context of the scope and purpose of the
State’s planning laws;
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2.

Characterization of the Tribunal, its appellate jurisdiction and advisory
functions;

3.

Tribunal membership;

4.

The proposed roles and functions of the President and officers of the
Tribunal;

5.

Tribunal proceedings and procedure;

6.

Regulations and rules, their ambit and possible duplication;

7.

Clause 20 and the use of regulations having retrospective application.

5

WHAT IS THE PURPOSE OF ESTABLISHING THE TRIBUNAL?

5.1

Planning laws are as important to the health of a civil society as the provisions of the
Criminal Code. They provide a framework for assessment of the range and types of
future development of land use according to location. At a more immediate level, the
formulation and application of town or regional planning schemes are intended to
regulate the suitable use of any land covered by a scheme. The decisions made by the
administering authority, frequently a local government, for the grant of a permit or
approval to implement a development or similar proposal may be taken on appeal
where a proponent is dissatisfied with the result. At present, the appeal may be made
either to the Minister or to the Town Planning Appeal Tribunal.14 The bill abolishes
the dual appeals system.

5.2

The proposed Part V retains the “reciprocity” principle embedded in the current law.
Briefly stated, the State as “trustee” of the public interest, has ultimate responsibility
for the proper and appropriate use of land whether the use is current or projected. The
State has a corresponding right to make laws in ongoing discharge of its
responsibility, including laws where private rights and interests in land, and the
excerize of a power conferred by such a right or interest, is, or may be, modified or
regulated.15 If a public authority’s approval or permission is required before any
proposal as to the use or development of private land is put into effect, the decision
must be open to challenge by the applicant. The justification for providing an
extensive right of appeal is that while the public interest must prevail over private
rights, the form and effect of any interference is to be in accordance with the law and

14

Section 39, Town Planning and Development Act 1928.

15

In one sense the “reciprocity” principle reflects the basis of land law – the State’s lands are either
alienated or unalienated Crown land because of its exclusive, absolute ownership of all land. There are
varying degrees of alienation through the grant of estates and interests, often in the same parcel of land.
The estate in fee simple assures the holder indefeasible title under the Torrens system, and the Crown’s
ownership rights, including the right to “resume” the land, cannot modify or extinguish those held by a
subject over the land except as statute provides and compensation is paid.
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proportionate to the end. Until now, such an “aggrieved” person could mount the
challenge as an appeal to the Minister or the Tribunal. The bill replaces that system
with a single, specialist body, the Town Planning Appeal Tribunal which, in practical
terms, has an exclusive jurisdiction. Accordingly, the bill amends planning schemes
by substituting the Tribunal as the appellate body where the scheme currently provides
a right of appeal to another appellate body (the Minister in most cases).
5.3

The use of single-purpose statutory bodies is common in public administration. As
such, the Tribunal established under Part V and the single-stream appellate system it
creates is unexceptional. It is intended to be the means through which rationalization
and consolidation of the current diffuse arrangements will occur. That is the
immediate purpose. In the longer term its purpose will be to realize the development
of consistent or uniform standards of decision-making at first instance through
appellate decisions.

5.4

Through use of its power to order a full rehearing of the matter on which the appealed
decision was given, it has the opportunity to provide positive guidance to decisionmakers in their interpretation of the applicable law and the factors that should be
weighed in any assessment of the merits of a case. The Committee’s impression was
somewhat confirmed by the Chairman of the existing Tribunal whose submission
indicated a number of practical ways, including the publication of guides, that will be
used to promote this ongoing objective.16

6

WHAT DOES NEW PART V ESTABLISH?

6.1

The Tribunal brought into existence under Part V is an administrative authority, not a
court of law. A substantial number of provisions in the current Part V, as they apply to
the existing Tribunal, are either carried over verbatim or replicated with necessary
modifications. To that extent, the structure of new Part V retains the emphasis on
adjudication of appeals. Evidence from the Chairman of the existing Tribunal stated
that the majority of appeals are settled before reaching the stage of formal
adjudication.17 As to the structure of Part V, the Minister advised that —
“A minimalist approach was taken to the amendments to the Bill, and
existing provisions were preserved unless there was good reason to
change them. Crucially,, references in the existing Act to ‘hear and
determine’ have been amended so that the Tribunal is now required
only to determine.”18

16

Submission of Mr L.A. Stein, Chairman, Town Planning Appeal Tribunal, dated November 27 2001, pp.
7-8.

17

Submission of Mr L.A. Stein, Chairman, Town Planning Appeal Tribunal, dated November 27 2001, p. 5.

18

Letter to the Committee from the Minister, undated (received December 5 2001), p. 4.

8
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6.2

How the Tribunal is to operate is discussed later in this report. For present purposes it
is sufficient to state that Part V establishes an administrative, decisionmaking,
authority that is given considerable flexibility as to the manner and form it adopts in
the discharge of its functions.

6.3

Apart from an advisory role under section 18 (as amended in clause 9) and section
65(2)(b) (as amended in clause 11) the Tribunal’s substantive jurisdiction is contained
in section 47. Where a right of appeal is given under any of the listed enactments or
planning schemes, or where the right is given under a planning scheme in relation to a
decision made in the exercize of a discretion, the person is to commence the appeal by
lodging notice with the Tribunal and the Tribunal is required to determine the appeal.
Section 47, in combination with the amendments made by the bill to other provisions
of the Act, redirects all appeals to the Tribunal. The current election between Minister
and Tribunal as the appellate body is terminated.

6.4

The Tribunal is constituted by the President for each appeal. As section 40(6)
provides, a number of “Tribunals” may meet at the same time in order to dispose of
the appeals then in progress. This arrangement reflects the statutory direction in
section 51(1)(d) —
“(1)

In the performance of its functions the Tribunal . . .
(d)

Is to deal with each appeal with as little formality and
technicality, and determine each appeal with as much
speed, as the requirements of this Act, the regulations and
the rules and a proper consideration of the matter before
it permit; . . .” [emphasis added]

6.5

Once an appeal has been determined, that particular “Tribunal” dissolves. The
Committee had an initial difficulty with the Tribunal, at a given time, being two or
more discrete Tribunals each having all the powers of the “Tribunal”. In reality there
is little difference between multiple Tribunals and one that has a divisional structure.
The appointment of a Tribunal for each appeal does have the advantage of avoiding
having to list a number of appeals for hearing by a single Tribunal on a particular day.
As proposed, the Tribunal has “ownership” of the appeal for which it was constituted.
The Committee will be interested to find out from the ministerial review (proposed for
two years’ time) whether this arrangement has contributed to efficient case
management.

6.6

Proposed section 51(5), (6) are an example of the “carry over” minimalist approach
that the Committee could not accept albeit the same provisions attach to the current
Tribunal under section 50(2), (3) of the Act. That fact does not mean that they should
be applied to the successor body without considering their implications and their
appropriateness in the new scheme. Those subsections provide as follows:
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“(5) The parties, legal practitioners, witnesses and all other persons
attending the Tribunal have the same rights and privileges and are
subject to the same obligations and penalties as in the trial of an
action at law in the Supreme Court.
(6) The Tribunal has, until it has made its determination, all the
powers of the Supreme Court insofar as may be necessary for hearing
and determining an appeal.”
6.7

As previously noted, the Tribunal is not a court of law and is required in express terms
to avoid the formality and strictures that are inherent in the judicial environment. It is
not clear how subsection (5) adds anything to the rights and obligations imposed on
the persons it mentions that would be lost if the provision were deleted.

6.8

The Committee notes that other regulatory bodies that may need to deny the operation
of a privilege or immunity in its proceedings are given the power by enactment. There
is a consistent approach that prohibits evidence obtained in this way from being used
to originate or support any subsequent legal proceedings against the person concerned
(perjury excepted). The degree the power allows to interfere with an immunity or
privilege differs depending on the function it supports. The enactments concerned
acknowledge the application of immunities and privileges at law by making express
provision for their modification or abrogation in defined circumstances.

6.9

The Committee’s objection is not to the nature or effect of particular rights or
obligations but to the uncertainty that subsection (5) creates in its interpretation and
application. Its application may have unintended effects.

Recommendation 1: That clause 11 of the bill be amended by deleting subsection (5)
from proposed section 51.
6.10

The power given under subsection (6) is so extensive that the remainder of section 51
apart from subsection (1), as well as sections 54, 58, 60, 61 and 62 could be deleted.
Subsection (6) would immediately supply an alternative source of the powers
conferred by those sections. That is not being proposed but it illustrates the point. The
issue that was raised with the Minister is the power subsection (6) gives, a power
acknowledged to exist by the Minister,19 for the Tribunal to punish contempt. For the
reasons below, the Committee cannot support subsection (6).

6.11

Not every court of law is constituted as a court of record. In this State the courts of
record are the Supreme and District Courts and the Industrial Relations Commission
including the Appeal Court. A court of record has two identifying features. First, its
records and proceedings are “enrolled” and held in perpetuity. Second, it may punish

19

Letter to the Committee from the Minister, undated (received December 5 2001), p. 7.

10
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contempt committed during a proceeding of the court and in the case of a superior
court of record, eg Supreme Court, its contempt jurisdiction includes contempt of its
process. An exercize of the court’s summary jurisdiction, when the matter is dealt with
immediately the contempt was said to have been committed, puts the judge in the
positions of prosecutor, judge, jury and sentencer. Depending on the jurisdiction there
may be a right of appeal to a higher court in the same jurisdiction. If not, any appeal to
the High Court of Australia lies in that court’s discretion. Leave is usually denied if
the case does not raise issues that are either new or present difficulties in interpretation
or application of the applicable law.
6.12

By contrast, the Legal Practice Board, the Complaints Committee and the Disciplinary
Tribunal all established under the Legal Practitioners Act 1893 must refer alleged
contempts to the Supreme Court. Royal commissions must rely on the Attorney
General to prosecute a contempt of the commission or a failure to comply with its
orders before the Supreme Court. If statutory bodies comparable in rank to the
Tribunal lack this power, but function satisfactorily without it, justification for the
Tribunal having it is difficult to sustain. As a general principle, statutory powers
conferred on a statutory body should be sufficient to facilitate the discharge of that
body’s functions efficiently and effectively, and no more. The Committee remains
uncertain as to the precise coverage of subsection (6) in a tribunal setting.
Additionally, the implied power to punish contempt equal to that of the Supreme
Court is inappropriate.

6.13

The Minister proposed an amendment that would have limited the exercize of the
Tribunal’s contempt powers to the President who could be expected to make sparing
use of them. However, the Committee prefers that a punitive judicial power be
exercized by a court rather than a statutory body within the executive branch. For that
reason, the Committee recommends as follows —

Recommendation 2: That clause 11 of the bill be amended —

(a)

by deleting subsection (6) of proposed section 51;

(b)

by inserting after proposed section 51 the following new
section —

“

51A.
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Where the President is satisfied that an act or
omission of a person would constitute contempt if a
proceeding of the Tribunal were civil proceedings in
the Supreme Court, the President may report that act
or omission to the Supreme Court and the Court has
jurisdiction to deal with the matter as if the contempt
was committed in the face of the Court.

”
7

TRIBUNAL MEMBERSHIP

7.1

Section 37 creates three membership classes for the Tribunal, viz, President and
deputy President, senior member, and ordinary member. The qualifications required
for appointment to a class are set out in section 38. The President and deputy President
must be lawyers who would qualify for appointment as Justices of the Supreme Court.
Schedule 3 of the bill contains provisions dealing with terms of office, removal,
remuneration, conditions of service, and appointment of acting members.

7.2

Members are appointed and, where cause is shown, removed by the Governor in
Council although, as is the case for a temporary appointment, it is the Minister who
will control the selection process and nominate the persons to be appointed. The
Committee agrees that the Minister should be seen to select and nominate appointees.
Whether, and to what extent, the Minister consults others before an appointment is
recommended will depend on the circumstances. It seems pointless to impose a
formal, consultative “one size fits all” process on the Minister where the appointee’s
performance on the Tribunal is likely to be the basis of any qualitative assessment of
the performance of the Minister, the Tribunal and individual members.

7.3

It was noted that there is no cap in the bill on the number of members that may be
appointed. Instead, section 37(2) enables the Minister to decide the number of
members at any time “necessary to expeditiously deal with appeals”. The Committee
expected to find a cap on the number that may be appointed to each membership class
or an aggregated cap, bearing in mind that the Tribunal’s operating costs, including
members’ remuneration, will be met from the Consolidated Fund. As the Minister
pointed out in her response on this matter, the Tribunal, far from being an orphan,
will join other statutory bodies in this State whose constating enactments leave
membership numbers uncapped and subject to discretion.20 The fact that another
public body has a similar provision is less than persuasive given the disparate nature
of the functions performed by public sector authorities and, importantly, the principles
that governed or influenced public administration when each was established.

20

Letter to the Committee from the Minister, undated (received December 5 2001), pp. 2-3.
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7.4

However, the Committee does accept the Minister’s argument that any cap would be
counter-productive when it cannot be stated with any confidence what the actual
workload of the Tribunal will be. For example, there is no guarantee that those who
now appeal to the Minister will automatically switch to the Tribunal. Conversely, the
Tribunal’s reinvention may encourage appeals by those disinclined to use the current
system. Under these circumstances, the ability to appoint a sufficient number of
members to deal with the caseload is reasonable and can be supported. The Committee
has noted the estimates provided by the Chairman of the current Tribunal as to the
number and class of members that will be necessary.21 Presumably that prediction will
provide a useful benchmark for the Minister. This Committee is not about to substitute
its own speculative estimates for the sensible course of making appointments that
respond to actual demand.

7.5

Section 49(2) of the Act requires that members’ remuneration, whether of the
Tribunal or the Town Planning Appeal Committee, be fixed by the Governor [in
Council]. Tribunal members’ remuneration is appropriated annually, whereas that paid
to the Appeal Committee members is permanently appropriated by section 40(4). Any
reason for the difference is not known. Under Schedule 3, clause 6, it is the Minister
who will fix remuneration for the Tribunal members on an individual member-bymember basis, rather than a member being paid at a predetermined rate appropriate to
their class. In each case, the Minister is to seek a recommendation from the Minister
for Public Sector Management and, as the Minister has stated “would stand ready to
justify any departure from a recommendation if called upon to do so”.22

7.6

The Minister confirmed the Committee’s own impression that the provision for
individual determinations of remuneration allowed tangible recognition of a
nominee’s qualifications and experience.23 The Committee sees no reason to criticize
this provision and notes that all expenditure relating to the Tribunal will be included in
the annual Estimates of Expenditure. However, the Committee further notes the
Minister’s response of December 12 2001 that “members’ remuneration will not be
shown separately in the annual budget papers, but this can be provided by way of
supplementary information when requested”.24

7.7

The Committee considered the provisions concerning membership of the Tribunal in
detail and, although unusual in some respects, in no way do they give the Minister
carte blanche. It is to be expected that the Minister would appoint a person to a
specialist body who has the respect of his or her professional peers.

21

Submission of Mr L.A. Stein, Chairman, Town Planning Appeal Tribunal, dated November 27 2001, p. 6.

22

Letter to the Committee from the Minister, undated (received December 5 2001), p. 3.

23

Letter to the Committee from the Minister, undated (received December 5 2001), p. 3.

24

Letter to the Committee from the Minister, undated (received December 12 2001), p. 1.
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7.8

Any reservations the Committee may have are not sufficient to warrant any alteration
to what the bill provides before it is given a proper opportunity to operate.

8

OFFICERS OF THE TRIBUNAL

8.1

The bill confers pivotal functions on the President of the Tribunal. The composition of
each Tribunal to hear an appeal is determined by the President (section 40) and the
President has the primary responsibility for the Tribunal’s operations (section 41).
Where the appeal is heard by a three-member Tribunal, not including the President or
the Deputy President or a single senior member, the President determines the
Tribunal’s presiding member (section 52). Under section 53(4)(a), (b), the President
may override an appellant’s choice to have the appeal heard without parties being
legally represented. Section 58 enables the President to decide questions of law
referred by a Tribunal that does not have a legal practitioner as a member, and section
61 empowers the President, sitting as the Tribunal, to exercize a review function on a
decision or determination “upon a matter involving a question of law” made by the
Tribunal constituted without a lawyer member. Section 69 allows the President to
make rules relating to the Tribunal’s operations. Some of these rules will have
legislative effect.

8.2

Although the President’s powers may appear to allow a wide discretion, the powers
themselves are reasonably proportionate to the duties of the office. It is the openended power of delegation in section 42 that came under the Committee’s scrutiny.
Apart from the limitation in subsection (2) the bill provides no guidance as to when,
and to whom, there might be a delegation. Although the Minister outlined the intended
use of the power, that is no more than an operational arrangement without binding
effect.. A delegation that mistakenly extends to an ordinary member instead of senior
members is nonetheless a valid use of the power.

8.3

The Committee’s reservations have been met by the Minister’s proposed amendment
which requires the Minister’s written approval to an exercize of the power and limits a
delegation to the deputy President and the senior members.

Recommendation 3: That the Minister’s proposed amendment to section 42(1) in clause
11 of the bill (see page 23 of this report) be made.
8.4

Section 43 and Schedule 4 relate to the office of Principal Registrar. Under s 43(3) the
Principal Registrar is constituted as the Tribunal’s executive officer. Section 45(a)
also requires a public servant to be appointed as Registrar and the Registrar’s
functions are listed in section 46.

8.5

The Principal Registrar, in performing the functions of executive officer, is to act in
accordance with directions given by the President under section 44(1). Schedule 4
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provides for term of office and removal, remuneration, and terms and conditions of
appointment.
8.6

The Committee questioned whether it was appropriate for the Principal Registrar, the
Tribunal’s executive officer, to be eligible for appointment as a senior member of the
Tribunal25 as well. Specific provision for such an appointment is found in section
43(4). Under section 42(1), even with the recommended amendments, the President
may delegate to the Principal Registrar most of the President’s functions including
those listed in section 41. The initial impression was that the operational
responsibilities of the Principal Registrar, including those acquired by delegation,
might be viewed as incompatible with the performance of appellate functions by the
same officer.

8.7

The Minister’s response outlined the practical intent of the statutory arrangement —
“The practical division of functions between the President and the
Principal Registrar has been left flexible . . . This has been done so
that the most effective division of responsibilities can be reached over
time based upon the Tribunal’s practical experience . . .”26

8.8

The Minister did not share the Committee’s concerns about the possibility of
apprehended bias arising from the mix of the Principal Registrar’s institutional and
appellate functions but has indicated that the ministerial review after two years will
include an appraisal of the Principal Registrar’s role.27 The Committee accepts that the
intended division of responsibility between the President and the Principal Registrar,
and between the Principal Registrar and the Registrar, should be given an opportunity
to prove itself in the new environment. However, were this to be proposed to a fullyoperational body, the Committee would expect to find much greater precision in the
description and allocation of the powers, duties and functions of the various offices.

8.9

The Committee is satisfied that where a member of the Tribunal is unable for any
reason to complete hearing the appeal, the proceedings will be recommenced before a
separately-constituted Tribunal. Because the practice accords with the law, the bill
makes no specific provision.

9

HEARING AN APPEAL

9.1

At first sight, any difference in the approach to disposing of appeals between the
existing Part V of the Act and the proposed Part V seems marginal. As this report
shows, the Tribunal is given considerable discretion in deciding its procedures,

25

Membership ceases upon cessation in office of Principal Registrar – Sch 3 cl 1(b).

26

Letter to the Committee from the Minister, undated (received December 5 2001), p. 3.

27

Letter to the Committee from the Minister, undated (received December 5 2001), p. 3.
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acquires powers of compulsion, and the already significant jurisdiction of the current
Tribunal to decide questions of law is extended.28 At one end is the injunction against
form and technicality while at the other is the power to punish contempt.
9.2

The Committee looked for provisions that encourage the Tribunal to take an active
role rather than leaving the parties to decide the case content. If, as the current
Tribunal Chairman had stated,29 the majority of appeals are settled before a formal
adjudication, why did Part V not appear to reflect that development?

9.3

In reality, Part V enables the Tribunal to be mediator, conciliator, arbitrator,
investigator, or counsellor. Section 51(4), which allows the appeal to be disposed of
on documentary evidence alone, may prove particularly useful. Both the Minister30
and the current Tribunal’s Chairman31 are firmly of the view that the bulk of appeals
will be dealt with in a manner similar to the way of deciding small claims. The
Committee has been assured that the provision in section 69(c) for making rules for
mediating or conciliating appeals will be activated when Part V comes into operation.
On that basis, the Committee is recommending amendments that are intended to
clarify existing provisions of the bill relating to the Tribunal’s procedures. If, despite
clear statutory intent such as section 53 limiting the use of lawyers, the adversarial
form of appeal proceedings or procedural formality begin to obstruct the proper and
efficient discharge of the work of the Tribunal, the Committee would expect the
Minister to use regulations to reverse those trends.

9.4

At the request of a Committee member, the Committee considered the proposition that
the bill be amended to include a requirement that the Tribunal finally dispose of an
appeal within a specified period. Some members of the Committee supported this
proposal. The Minister was requested by the Committee to respond to the suggestion
of a 90 day period for the resolution of appeals. The Minister responded that —
“The proposed amendment is not supported. It is, I am advised,
without precedent in Tribunal proceedings. It is intended that the
Tribunal will promulgate considerably more ambitious benchmarks in
its rules. The proposed amendment makes no provision as to the
consequence of any failure to meet the timeline. Any consequence

28

Section 62 limits an appeal to the Supreme Court to a question of law. At present the equivalent
provision, s 54B(2) allows an appeal that “involves” a question of law, ie, an appeal lies on mixed
questions of fact and law. It is noted that the express restriction of the right of appeal to a party to the
appeal before the Tribunal avoids the possibility of a 3rd party appeal based on a denial of natural justice
by the Tribunal’s refusing to permit that party’s intervention. The propriety of the exercize of the
Tribunal’s discretion to refuse to hear a 3rd party is a question of law that would be for the Supreme Court
to decide but for s 62(1) which re-enacts s 54B(1).

29

Submission of Mr L.A. Stein, Chairman, Town Planning Appeal Tribunal, dated November 27 2001, p. 5.

30

Letter to the Committee from the Minister, undated (received December 5 2001), p. 4.

31

Submission of Mr L.A. Stein, Chairman, Town Planning Appeal Tribunal, dated November 27 2001, pp.
5-6.
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acting adversely on a party would give the other party an incentive to
delay proceedings. If there are no consequences then the provision
has no point.“32
A majority of the Committee agree with the Minister’s opinion.
9.5

Section 51(1)(a) requires the Tribunal to apply the rules of “natural justice” –
procedural fairness – to the conduct of its proceedings whatever the character of the
proceedings in question. It is well settled that procedural fairness has 2 primary
effects. First, each party is assured of a reasonable opportunity to put its case and
provide rebuttals to an opposing party’s arguments. Second, the decision-maker is to
act in accordance with the law and merits of the case without actual or apprehended
bias. A decision-maker must disqualify him/herself where bias would taint the
decision in a particular case, and a decision later found to be tainted by a decisionmaker's actual or perceived bias is apt to be quashed.

9.6

What the application of natural justice means in Tribunal proceedings will only
emerge through its disposition of appeals. A party retains the ability to test the
Tribunal’s view by an appeal to the Supreme Court.

9.7

The amendment to section 51(1)(b) that removes the use of the rules of evidence at the
Tribunal’s discretion corrects an unintended consequence where application of the
rules of evidence could be employed to defeat the intent of procedural fairness.

9.8

Somewhat curiously, section 51(1)(b) [in the amended form only], (c), (e) and (2)
state certain elements encompassed in subsection (1). The Minister stated that it was
desirable for these matters to be stated in express terms rather than arise by necessary
implication under subsection (1).33 The Committee’s reservation that making express
provision may diminish the weight given to other aspects found within subsection (1)
was not supported. A reservation is not a basis on which to propose an amendment
and the Committee has not pursued the matter as a consequence.

9.9

Section 51(3) is questionable. The actual policy – hearings are to be held in public – is
made subject to so many exceptions as to cause the Committee to wonder about
including the policy at all. The Committee would prefer subsection (3) be deleted and
a new subsection substituted. It therefore recommends —

Recommendation 4: That clause 11 of the bill be amended —

(a)

by deleting subsection (3) from proposed section 51; and

32

Letter to the Committee from the Minister, February 20 2002, p. 2.

33

Letter to the Committee from the Minister, undated (received December 5 2001), pp. 6-7.
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(b)

by inserting the following—

“(3)

Except as subsection (3a) provides, a proceeding
of the Tribunal during a hearing is open to the
public.

(3a)

Regulations are to prescribe the grounds on which
the Tribunal, whether of its own motion or at the
request of a person participating in the
proceedings —

(a)

may conduct part or all of those proceedings
in private;

(b) may order that those proceedings not be
disclosed or published until further order of
the Tribunal or, subsequent to the
determination of the appeal, by order of the
President.

(3b) The grounds referred to in subsection (3a) must
relate to the nature or content of the matters to be
considered or in order to protect the identity or
safety of a person participating in the proceedings.

(3c) Nothing in subsection (3)-(3b) prevents the
Tribunal from disclosing or publishing proceedings
or any evidence or document provided during those
proceedings if it is necessary in order to comply
with a requirement of this Act.

“

10

REGULATIONS AND RULES

10.1

Section 70(2)(b) enables regulations to be made for any of the purposes for which the
President may make rules under section 69. Any inconsistency between the two
instruments is resolved under section 70(3),which provides that a regulation prevails
to that extent.
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10.2

It is unlikely that the rules made under section 69 will have legislative effect and thus
become subject to disallowance under section 42 of the Interpretation Act 1984.34
Were a rule to make provision as to the application of the rules of procedural fairness,
such a rule may be treated as having legislative effect. Mere rules of procedure can be
equated with administrative instructions that do no more than contain the manner and
form that is to be observed by the Tribunal and various interested persons at the
several stages that will be reached as the appeal progresses towards its determination.

10.3

Although procedural rules would not be subject to disallowance, a regulation that
made the same rules would automatically attract section 42.

10.4

The Committee gained the impression that the Minister would use regulations in a
concurrent jurisdiction context if the Minister determined that the Tribunal was
becoming unduly legalistic or there was a need to correct deficiencies in the rules.35
The Committee suggested that jurisdictional confusion could be avoided by
abandoning the use of regulations and substituting a power for the Minister to direct
the making of particular rules. In the event, the Minister’s rejection of the proposal
because a direction could be seen as an interference with the Tribunal’s independence
surely applies with equal force to a regulation made for the same purpose. Regardless
of the vehicle employed, the intent is the same as is the potential for allegations of
interference.

10.5

Of much greater concern is section 40(3)(a)(iv) and (c) which allows a regulation or
rule to extend the range of appeals where the Tribunal consists of a single ordinary
member, (so-called “Class 1” appeals). There is no doubt that rules made under these
provisions would be subsidiary legislation subject to disallowance.

10.6

Neither provision provides any guidance from this Parliament as to how the power
ought to be exercized, for example, a right of a party to object to the appeal being
dealt with by the Tribunal with that constitution. The Minister’s proposed
amendments, which the Committee supports, do not meet the Committee’s objections
to the powers granted and which extend well beyond allowing reasonable flexibility
seen as a necessary consequence of introducing a new system. Either provision may
deprive an appellant of a hearing before a differently-constituted Tribunal where
express provision exists in the bill. Where power is given to extinguish or modify
existing rights or interests, the circumstances or grounds supporting use of the power
are usually specified. Not only does this create certainty, it also serves notice on those
whose position may be affected adversely at some time in the future. The provisions in
section 40 are completely bereft of anything approaching these safeguards. Instead,
reliance must be placed in the uncertainties of parliamentary disallowance and the

34

Subsection (8) extends “regulation” to include “rules”, but only those that can be classed as subsidiary
legislation.

35

Letter to the Committee from the Minister, undated (received December 5 2001), p. 7.
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lapse of time, usually months, between the regulation or rule having effect and the
date of disallowance. Because disallowance operates prospectively, those whose
appeals have been dealt with since the regulation or rule had effect have no remedy.
10.7

This is a matter where the only sensible recommendation that the Committee can
provide is to request the House to make a decision.

Recommendation 5: That the Legislative Council decide whether proposed section
40(3)(a)(iv) and (c) in clause 11 of the bill should either be deleted or amended.
11

CLAUSE 20 — TRANSITIONAL REGULATIONS

11.1

In accordance with the referral of the bill by the House, this Committee was required
to consult with the Joint Standing Committee on Delegated Legislation. A meeting
between a subcommittee from each committee was held on December 5 2001, which
provided the opportunity for an exchange of views.

11.2

The Committee has appended the advice on which the Joint Standing Committee on
Delegated Legislation acted in adopting the recommendation set out in paragraph 7.1
of the advice.36 The Committee is aware that a number of bills make provision similar
in effect to that of clause 20(3), (4). For that reason, clause 20 should not be treated in
isolation but as an indicator of the increasing use of a provision that defeats the intent
of section 42 of the Interpretation Act 1984 as to parliamentary disallowance of
regulations.

11.3

The House has the opportunity to treat the issue raised by clause 20 as one of
legislative principle requiring proper consideration in which case, the joint
recommendation of the committees to delete subclauses (3), (4) would be appropriate.
Alternatively, it can decide whether to retain clause 20, either in its current form or as
amended in the form suggested by the Minister, on the basis of reasonableness in
context of what it permits in order to ensure an orderly transition between the existing
scheme and its successor.

Recommendation 6: That clause 20 of the bill be amended by deleting subclauses (3),
(4).
12

CLAUSE 9

12.1

Clause 9 amends section 18(1) and (2) of the Act which deal with matters unrelated to
each other. The bill leaves subsection (1) untouched, but recasts subsection (2) as new
subsections (2)-(2c) setting out how the Minister is to act on a complaint alleging
failure by a local government to enforce a town planning scheme or carry out works

36

See the advice at Appendix 4.
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required of it under the scheme. The local government’s right of appeal in subsections
(3), (4) is unaffected.
12.2

The Committee asked about the type of inquiry mentioned in new subsection (2c) that
the Minister would commission were the matter not referred to the Tribunal under new
subsection (2a). The Minister’s response stated that section 18 had not been taken to
mean that the Minister was obliged to take any action following receipt of such a
complaint.37 The Committee had taken the view that the Minister was required to act
either by referring the matter to the Tribunal or instituting some other form of inquiry.
Given that there is argument about the law as it is, and as the bill will have it, the
Committee supports the amendment put forward by the Minister which clarifies the
position and ensures that no obligation is placed on the Minister to institute any
inquiry upon receipt of a complaint.

12.3

The second issue arises from the right of appeal section 18(3) gives to a Judge in
chambers if a local government disputes an order made by the Minister resulting from
the original complaint. The Committee queried why this appeal provision was retained
rather than being brought within section 62. The Minister advised that the minimalist
approach to the bill meant that the existing appeal right was carried over.38

Recommendation 7: The Committee recommends that the amendments proposed by
the Minister to clause 9 of the bill (see page 22 of this report) be agreed to.
13

AMENDMENTS RECOMMENDED OR PROPOSED

13.1

The amendments listed below are in the form submitted by the Minister, or put
forward by the Committee. The Minister’s explanations (in italics) are included,
where appropriate. For each amendment, the Committee indicates (in bold) whether
or not it recommends that the House agree to make the amendment.

37

See the Minister’s comments on her proposed amendments to clause 9 of the bill (reproduced below), and
the Letter to the Committee from the Minister, undated (received December 5 2001), p. 5.

38

Letter to the Committee from the Minister, undated (received December 5 2001), pp. 4-5.
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Legislative Council
Planning Appeals Amendment Bill 2001
(No.23 — 2)
When in Committee on the Planning Appeals Amendment Bill 2001:
Clause 9
Not recommended
Parliamentary Secretary to the Minister for Planning and Infrastructure to move that the clause
be deleted.

It is not necessary to provide expressly for a role for the Tribunal in Section 18. The
existing provision does not strictly require the Minister to perform a quasi-judicial
function. Rather, the Minister’s function is analogous to the provisions which provide
for the Minister for Local Government to initiate and respond to Inquiries into
Councils under section 8.16 to 8.25 of the Local Government Act.
Any proposal to change the substantive rights of the parties in response to the decision of the
Minister would change the policy of the Bill. Any proposal to provide for a further appeal to
the Supreme Court would have to be referred by the Committee to the Chief Justice.
Recommended
Alternatively, the following amendments would be supported.
Page 10, lines 6 and 7 — to delete “responsible authority” and insert instead —
“

local government

”.

This amendment to the proposed section 18(2) corrects an inconsistency in the clause which
was identified in the other place.
Page 10, line 14 — to delete “If” and insert instead —

“
The Minister may determine not to take any action in response to the
representations or, if
”.
While it is not conceded that the matter is in doubt, this amendment to the proposed Section
18(2a) is intended to put it beyond any doubt that the Minister is under no obligation to act on
a representation under the provision by referring it to the Tribunal or otherwise. The preexisting provision has been understood to be an enabling provision for the Minister,
empowering but not obliging the Minister to conduct an inquiry into such a representation
and, if satisfied, make orders.
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Clause 11
Parliamentary Secretary to the Minister for Planning and Infrastructure to move:

Recommended
Page 14, line 24 — to delete “an appeal”.

This amendment to proposed section 40 (3)(b) corrects an error (doubling up of
words) made as a result of an amendment in the other place.

Recommended

Page 15, line 28 — after “may” to insert the following —
“
, with the written approval of the Minister,
”.
Page 15, line 29 — after “any” to insert the following —
“

senior ”.

Page 15, line 29 — to delete “or class of member” and insert instead —

“

or to all senior members or the Deputy President ”.

These amendments to proposed section 42 (1) are intended to limit the breadth of the
President’s power of delegation.
Recommended

Page 18, lines 27 and 28 — to delete “except to the extent that it adopts those rules”.
Page 18, after line 29 — to insert the following —
“
(d)

is to encourage the parties to an appeal to reach agreement on some
or all of the issues arising in the appeal;
”.

[Clerks:
Page 20, line 1 — delete “(d)” and insert “(e)”.
Page 20, line 7 — delete “(e)” and insert “(f)”.]

Not recommended

Page 20, line 1 — to delete “The” and insert instead —
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“ Subject to this Part, the

”.

Page 20, after line 3 — to insert the following —
“
(7)

Any allegation of contempt of the Tribunal is to be referred to and
dealt with by the President.

(8)

Nothing in subsections (5) and (6) affects the operation of
subsection (1).
”.

These amendments to proposed section 51 have the support of the Minister as
responding to concerns expressed by the Committee while being consistent with the
policy of the Bill.
Recommended
See report paragraph 9.9.
“(3)

Except as subsection (3a) provides, a proceeding
of the Tribunal during a hearing is open to the
public.

(3a)

Regulations are to prescribe the grounds on which
the Tribunal, whether of its own motion or at the
request of a person participating in the
proceedings —

(a)

may conduct part or all of those proceedings
in private;

(b) may order that those proceedings not be
disclosed or published until further order of
the Tribunal or, subsequent to the
determination of the appeal, by order of the
President.

(3b) The grounds referred to in subsection (3a) must
relate to the nature or content of the matters to be
considered or in order to protect the identity or
safety of a person participating in the proceedings.
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(3c) Nothing in subsection (3)-(3b) prevents the
Tribunal from disclosing or publishing proceedings
or any evidence or document provided during those
proceedings if it is necessary in order to comply
with a requirement of this Act.

“
Recommended
See report paragraph 6.9, 6.13.
Page 20, lines 29-33, page 21, lines 1-3 – to delete the lines and substitute the following
new section –
“

51A.

Contempt of Tribunal

Where the President is satisfied that an act or
omission of a person would constitute contempt if a
proceeding of the Tribunal were civil proceedings in
the Supreme Court, the President may report that act
or omission to the Supreme Court and the Court has
jurisdiction to deal with the matter as if the contempt
was committed in the face of the Court.
“
Recommended

This amendment ensures that section 61 cannot be used by the President to
change a ruling on a question of law given under section 58. It prevents use of
section 61 where the President has “second thoughts”.
Page 25, after line 25 — to insert the following —
“
(4)

The President is not to review a direction, determination or order
upon a matter involving a question of law if the President has given
an opinion on that question of law under section 58.

(5)

A review by the Tribunal —
(a) of its own motion is not to be made later than one month after
the direction, determination or order is given to the party; or
(b) on the application of a party is not to be made later than one
month after the application is made.
”.
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This amendment to proposed Section 61 puts it beyond doubt that, in a case where a referral
has been made under s 58 - whether to the President or a delegate - and the Presidential
member has ruled on a particular question of law, the President cannot revisit, reverse or
modify his/her earlier ruling on that question in later review proceedings under section 61.

Recommended
The Committee considered the bill’s provisions that enable the Minister to deal with an
appeal in very limited circumstances. The House had agreed to the principle on 2nd
reading and the bill’s intent was clear. Although the following amendment can be
supported, its requirements would seem to arise by necessary implication.
Page 28, after line 12 — to insert —

“
(5)

If the Minister gives a direction under subsection (2)(a), each party
to the appeal may present the case of that party to the Minister.

(6)

The Minister is to have regard to the submissions of the parties and
may have regard to any other submission received by the Minister.

(7)

A copy or transcript of any submission to which the Minister has
regard is to be —
(a)

given to each party to the appeal; and

(b)

published in the manner prescribed by the regulations.
”.

These amendments to proposed Section 65 put beyond doubt the requirement that the Minister
act transparently in the determination of such an appeal. They arise from debate in the other
place.
The following amendment is not supported by the Minister. The Committee’s discussion
of this matter is found in §#. The Committee supports the amendment but believes that
the House should consider the implications of such a change before making its own
decision. Accordingly, the Committee makes no recommendation but requests the House
to give consideration to the proposal.
Hon to move:

Page 30, after line 13 — to insert the following —
“
(2)
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(3)

The Minister is to cause the text of any direction under
subsection (2) to be laid before each House of Parliament, or dealt
with under subsection (4), within 30 days after the direction is given.

(4)

If —
(a)
(b)

at the commencement of the period referred to in subsection
(3) a House of Parliament is not sitting; and
the Minister is of the opinion that that House will not sit
during that period,

the Minister is to transmit a copy of the direction to the Clerk of that
House.
(5)

A copy of a direction transmitted to the Clerk of a House is to be
regarded —
(a) as having been laid before that House; and
(b) as being a document published by order or under the
authority of that House,

(6)

The laying of a copy of a direction that is regarded as having
occurred under subsection (5)(a) is to be recorded in the Minutes, or
Votes and Proceedings, of the House on the first sitting day of the
House after the Clerk received the copy.

(7)

Section 42 of the Interpretation Act 1984 applies to rules made
under this section.
”.

[Clerks:
Page 30, line (2) — insert subsection designation “(1)”.]

After due consideration, the Minister does not propose to support this amendment to proposed
Section 69. The proposition has some appeal, but is likely to be regarded as an inappropriate
level of interference by the Minister into the independence of the Tribunal.
However, the inclusion of a subclause in the terms of subclause (7) is supported, as it will put
it beyond doubt that the Rules of the Tribunal will be disallowable.
Clause 12
Recommended except for subsection (2)(b)’s inclusion of section 40(3). The Committee
has recommended that the House should decide whether or not section 40(3)(a)(iv) and
(c) should be deleted.
Parliamentary Secretary to the Minister for Planning and Infrastructure to move:
Page 30, after line 31 — to insert the following —

“
(2)

In the course of that review the Minister is to consider and have
regard to —
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(a)
(b)

(c)

the operation and effectiveness of the Town Planning Appeal
Tribunal;
the operation and effectiveness of sections 40(3), 42 and
43(3)(b) of the Town Planning and Development Act 1928 as
amended by this Act; and
such other matters as appear to the Minister to be relevant to
the operation and effectiveness of Part V of that Act.
”.

[Clerks:
Page 31, line 1 — delete subsection designation “(2)” and insert subsection designation “(3)”.]

This amendment to Clause 12 is intended to reassure the Parliament that particular provisions
which currently provide broad powers to the Tribunal and its President will be revisited by the
Parliament so that the Parliament has the opportunity to more narrowly define those powers
with the benefit of the Tribunal’s experience in the interim. A sunset clause was considered,
but the Minister has accepted Parliamentary Counsel’s advice that there would be no way to
impose a sunset provision short of rendering the Tribunal inoperable, which would be a very
risky proposition giving rise to major transitional problems.
The relevant provisions are:
•

Subsection 40(3) of the Act as amended, it being contemplated that the legislation should
in due course be amended to include within the defined categories of appeals which will
be designated class 1 appeals some of any additional categories which are provided for in
the rules of the Tribunal in the light of its experience.

•

Section 42 of the Act as amended, it being contemplated that the power of delegation
might in due course be able to be further narrowed;

•

Paragraph 43(3)(b) of the Act as amended, it being contemplated that some defined
functions should in due course be conferred upon the Principal Registrar in his or her
own right.

28
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Clause 14
Recommended
The Committee considered that the words to be deleted did not convey the actual intent.
Page 33, line 17 — to delete “Subject to the Salaries and Allowances Act 1975, a” and insert
instead —
“

A ”.

Page 33, after line 20 — to insert —

“
(2)

Subclause (1) has effect subject to the Salaries and Allowances Act
1975, if that Act applies to the member.
”.

[Clerks:
Page 33, line 21 — delete subclause designation “(2)” and insert subclause designation “(3)”.
Page 33, line 24 — delete subclause designation “(3)” and insert subclause designation “(4)”.]

This amendment is not opposed by the Minister, though we are advised it is not strictly
necessary.
Clause 20
The Committee has referred the issue arising under clause 20 to the House. This
amendment ensures that publication in the Gazette must occur before any
retrospectivity can have effect.
Page 38, lines 24 and 25 — To delete the lines and insert instead ,—

“
(3)

If regulations made under subsection (1) and published in the
Gazette are expressed to take effect on a day that is earlier than the
day on which they are published, the regulations have effect
accordingly.

”.
This amendment to Clause 20 makes it clear that the transitional regulations do not
have effect until they are published, though from the time of publication on they may
have retrospective effect.

Hon Barry House MLC
Chairman
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WRITTEN SUBMISSIONS RECEIVED BY THE COMMITTEE
FROM

DATE

Cape to Cape Alliance

16.11.01

1

Leighton Action Coalition Inc.

19.11.01

2

Ms Janet Marsh

20.11.01

3

Leeuwin Conservation Group (Inc)

20.11.01

4

Mr John Schindler

20.11.01

5

Prevelly Wilderness Progress Association (Inc.)

20.11.04

6

Mitchell Goff & Associates

26.11.01

7

Property Council of Australia, Western Australian Division

27.11.01

8

Midland Friends Restoring Our Green Spaces Incorporated

27.11.01

9

Kwinana Progress Association Inc.

27.11.01

10

Hon Dr Christine Sharp MLC Member for the South West Region

27.11.01

11

The Hope Valley Progress Association Inc.

27.11.01

12

Mr Jon Kaub

27.11.01

13

Town Planning Appeal Tribunal

27.11.01

14

The Western Australian Institution of Surveyors

27.11.01

15

Eastern Corridor Action Group

27.11.01

16

Urban Development Institute of Australia

27.11.01

17

Hon Peter Foss QC MLC, Member for the East Metropolitan Region

28.11.01

18

Royal Australian Planning Institute

28.11.01

19

Australian Association of Planning Consultants

28.11.01
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FROM

DATE

No

Western Australian Municipal Association

28.11.01

21

Andrew Roberts, Minter Ellison

28.11.01

22

West Bullsbrook Residents and Ratepayers Association

28.11.01

23

Environmental Defender’s Office Western Australia (Inc)

28.11.01

24

The Law Society of Western Australia

28.11.01

25

The Belhus Rural Protection Group

29.11.01

26

Department for Planning and Infrastructure

29.11.01

27

Subiaco Redevelopment Authority

29.11.01

28

Coastal Planning Coalition

29.11.01

29

Conservation Council of Western Australia Inc.

29.11.01

30

Friends of Moore River Estuary and Bushland

03.12.01

31

Housing Industry Association Limited

03.12.01

32

Surfrider Foundation

04.12.01

33

Midland Redevelopment Authority

05.12.01

34

www.savesmithsbeach.com

05.12.01

35

Dunsborough and Districts Progress Association Inc

13.12.01

36

The City of Canning

07.02.02

37

City of Belmont

21.02.02

38
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SUBMISSION TO THE STANDING COMMITTEE ON PUBLIC
ADMINISTRATION AND FINANCE BY THE DEPARTMENT FOR
PLANNING AND INFRASTRUCTURE

THIRD PARTY APPEALS
1.

INTRODUCTION

The first two parties in the appeal are the applicant and the respondent authority. The
third party has no legal "interest" in the land subject to a decision but may be affected
by it.
At present, in Western Australia, third parties have a variety of rights in the planning
process. These extend to the right to make submissions on town planning schemes and
amendments, the right to make submissions on planning applications which are
advertised for public comment, and the right to be joined with the primary parties and
heard at appeal.
There has not been a general right to third party appeals for planning applications in
Western Australia. There is a right for third parties to appeal various decisions of the
Environmental Protection Authority under the Environmental Protection Act however, the resulting appeal is to the Minister for the Environment, not to an open
Tribunal or Court.
The Shire of Albany town planning scheme No 3 does contain a provision which has
allowed for third party appeals to the Town Planning Appeal Tribunal. This may have
been an unintended consequence of imprecise wording, however, it has been accepted
by the Tribunal that such appeals will be accepted in that area subject to the Shire of
Albany town planning scheme. The wording of the Shire of Albany TPS No.3
provides an appeal for "a person aggrieved by a decision of Council". The
Department is aware of only two such appeals being lodged under the Scheme which
was gazetted in 1980. Standard provisions for local government schemes are set out in
the Model Scheme Text contained in the Town Planning Amendment Regulations
1999. Clause 10.10 limits appeal rights to "an applicant aggrieved by a determination
of the local government in respect of the exercise of a discretionary power under the
Scheme." No Provision is made for third party appeals. This is consistent with the
provisions of the Town Planning and Development Act.
The Planning Appeals Amendment Bill 2001 contains provisions to enable those with
a "sufficient interest" to be heard at an appeal. This does not enable an appeal to be
generated by a third party, but does allow a third party to be heard once an appeal has
been lodged by the applicant.

2.

OTHER AUSTRALIAN JURISDICTIONS

Australian states are divided in their approach to third party appeals. Most commonly
a person may appeal who objected during the initial approval process. Accordingly
where proposals are not advertised there is no opportunity to object. Other
jurisdictions specify that a person may only appeal in specific limited circumstances -

1
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such as for particular types of development. Under no jurisdiction is there a general
right to appeal as a third party to any development application.
In NSW under the Environmental Planning and Assessment Act 1979 only objectors
to applications to carry out designated development may appeal to the Land and
Environment Court. Designated development is restricted to development likely to
have a substantial effect on the environment.
In Victoria under the Planning and Environment Act 1987 objectors to the grant of a
permit may appeal to the Administrative Appeals Tribunal. The Tribunal may grant
leave 'if it believes it would be just and fair' to do so in which case the objector
becomes a party to the appeal provided at least one objection was lodged prior to the
responsible authority making its decision.
Since 1993 third party appeal rights have been reduced in Victoria. Under the
Planning and Environment (Amendment) Act 1993 planning schemes may exempt
planning permit applications from the notice requirements of the Act and therefore the
possibility of third party appeal. Also provisions may be included in schemes to
exempt certain classes of application from objector appeal. There are a wide range of
uses where planning permission is required but applications are exempt from
notification, objection and appeal (such as within Business and Commercial Zones).
The Minister also has powers to call in applications for determination (thereafter third
party appeals do not exist) and to gazette a scheme amendment.
In Queensland, under the Integrated Planning Act 1997 submitters (objectors) may
appeal to the Planning and Environment Court. It is estimated that 40% of all
applications are subject to submissions (and therefore third party appeals) and the rest
are Code assessed.
In South Australia under the Development Act 1993 a third party may appeal to the
Environment, Resources and Development Court only where the person lodges a valid
written representation and only against a decision in respect of 'Category 3'
development. Category I and 2 developments are prescribed in schemes and
Regulations and include the majority of uses where public notification is not required
(Category 1) or is required but no appeal right exists (Category 2). Category 3
developments are the minority of developments for which a third party appeal right
exists but limited to those who object to the development during the submission
period.
In Tasmania under the Land Use Planning and Approvals Act 1993 any person who
made representations in respect of a permit application is entitled to appeal to the
Resource Management and Planning Appeal Tribunal.
In the ACT under the Administrative Appeals Tribunal Act 1989 third party appeal
rights are limited to any person who may be substantially and adversely affected by
the approval of an application to conduct a controlled activity. Objectors or potential
objectors may seek review of the decision by the Land and Planning Appeals Board.
This may be denied where the decision is made pursuant to an Inquiry or
Environmental Impact Statement.

2
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There are no third party appeal rights to the Planning Appeals Tribunal under the
Northern Territory Planning Act 1993. It is understood that the Government of the
Northern Territory is currently reviewing this matter.
It is also worth noting that the English planning legislation does not give rights of
appeal to third parties.

In those jurisdictions where third party appeal rights apply, development approvals
cannot be acted upon until a certain period following the decision of the planning
authority. Consequently, even where no appeal eventuates, a period oftime is
provided within which a third party may exercise the right to appeal. This time period
ranges from 28 days (NSW and ACT), 21 days (Victoria), 20 days (Queensland), 15
business days (South Australia) to 14 days (Tasmania).

3.

COSTS ASSOCIATED WITH THIRD PARTY APPEALS

There are a range of direct costs associated with third party appeals which should be
taken into account in evaluating their merit.
Firstly there are direct costs for the third parties in lodging the appeal. These would be
the same as for the appellant and parties would meet their own costs. Such fees are
generally quite modest (the fee in Victoria is $170 and $75 in Queensland). In
Western Australia the lodgement fee is $250.
More significant costs arise from the appeal hearing. Where the planning appeal is
processed on a judicial basis the costs to all parties can be very high. For instance in
Queensland it generally costs $10,000-$15,000 for a party to run an appeal. This has
proven to be a particular deterrent against third party appeals. These costs are borne
by each party although where appeals are seen by the court as being frivolous or
vexatious the court may decide to award costs. The costs of contesting appeals under
the proposed Tribunal will vary depending on the complexity of the case and whether
the appeal is designated as Class 1 (for small developments and subdivisions) or Class
2 (for more substantial and complex appeals).

4. KEY ISSUES ASSOCIATED WITH THIRD PARTY APPEALS
There are contrary views as to the merits or otherwise of third party appeals.
It has been argued that one ofthe main ways in which planning decisions can be more
responsive and transparent to the community would be by the introduction of appeal
rights to third parties. It is also suggested that third party appeal rights would also
provide greater incentives for developers to resolve objections at the pre-application
stage and ensure that local governments take into account all relevant planning
considerations in making decisions.

On the other hand, there is a fundamental issue as to the concept of third party appeals
which revolves around the question as to whether the machinery of land use planning
should be used for this purpose by an individual.

3
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Before the introduction ofthe Town Planning and Development Act 1928 a person
could develop land as they liked providing the common law was not infringed.
Planning legislation was introduced for the purpose of restricting development for the
general public benefit and not to confer new rights on individual members of the
public. Essentially, it is argued that it is the responsibility of the Planning
Commission or local government to assess the public advantage or disadvantage of a
planning proposal subject to review by the Minister for Planning or Town Planning
Appeal Tribunal if the applicant appeals, and that third parties should not usurp these
state and local government functions.
There are also substantial practical arguments against third party appeal rights. These
are that rights of appeal will create uncertainty and delays to development due to the
additional time required to prepare an appeal that may not otherwise be heard. There
are also additional costs for all parties which can arise due to the need for professional
or legal representation and expert evidence. A primary concern to property owners
and development organisations consulted in the legislation is the scope for delays in
the processing and hearing of appeals, and the significant costs that can follow.
Third party appeals would result in additional costs to the responsible authorities in
contesting additional appeals.
There would be additional costs to the applicant in having to contest an appeal where
approval had been granted by the responsible authority. Of greater significance would
be the cost of delays in obtaining development approval for the development appealed
against. Recent evidence from Victoria has indicated that a recent rise in appeals, half
of which have been from third parties, has resulted in a general seven month delay in
having appeals heard.
There would be a general cost to the development industry from delays to allow for
third party appeals to be lodged prior to development commencing. This would add
up to a month to the development approval process for all developments where there
was a potential for a third party appeal.
Finally, third party appeals would impose additional costs and complexities in the
management of the Tribunal. It has been estimated that in recent years the cost to the
Western Australian Government of each appeal to the Town Planning Appeal
Tribunal has averaged at around $8,000. This is expected to be reduced under the
proposed Tribunal, however, there would undoubtedly be financial implications
arising from third party appeal rights resulting in administrative costs and the need to
employ additional Tribunal members.
Current estimates for the establishment of the new Tribunal appeal system assume
that there will be a fall in the total number of appeals lodged. On this basis and on the
assumption that up to 80% of appeals will be Class 1 appeals heard by an ordinary
member, the cost of operating the Tribunal has been estimated at $2.0 million per
annum. Under the appeal arrangements established in Victoria one third of appeals are
from third parties. If this can be taken as a reasonable estimate of the likely impact of
the introduction of third party appeals in Western Australia it could be assumed that
the budget of the Tribunal would need to be increased by up to $800,000 to $2.8
million.

4
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Aside from the question of costs, concerns have also been expressed that third party
appeals can be used to delay development for commercial or other reasons which are
not related to planning or give rise to vindictive or frivolous appeals which are
irrelevant or on the fringe of the matters subject to the appeal.

5.

CONCLUSIONS

Elsewhere in Australia there are a range of third party appeal rights. In no jurisdiction
can it be said that there is an open third party appeal right against any planning
decision. Most commonly the appeal right is limited to specific types of developments
or to those applications where public submissions have been sought and those making
submissions have a continued right to appeal.
Third party appeal rights have considerable the potential to have a major impact on
the development industry in time delays and the costs of professional and legal
services. Such appeal rights would result in development being delayed to facilitate
third parties the opportunity to exercise their right, and then where that right is
exercised a certain number of additional appeals would eventuate requiring provision
to be made by the Tribunal and public authorities for the administration of additional
appeals.
The Planning Appeals Amendment Bill 2001 makes express provision for the
Tribunal to consider submissions from a person who is not a party where the Tribunal
considers the person has a sufficient interest in the appeal. In other respects a broader
approach to the introduction of third party appeal rights is a complex question which
requires much more detailed consideration and consultation with stakeholders before
being considered for inclusion in legislation.

5
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Page 24, "
(2)

(3)

(4)

46

insert after line 2 the following -

In subsections (3), (4), "objector" is a person who(a)

made a submission objecting to the implementation of a
proposal, to a person whose decision or direction
relating to that proposal is the subject of the appeal; and

(b)

is not a party to the appeal.

In any proceedings on an appeal, regardless of the nature of
those proceedings, an objector is entitled to be heard in the
manner, and to the extent, afforded to a party but an objector
cannot(a)

examine a party or witness on their evidence,
submissions, or statements without the consent of the
party or witness;

(b)

call witnesses unless the Tribunal permits or requires it.

If the Tribunal is satisfied that the submissions to be presented
by 2 or more objectors are substantially similar, the Tribunal
may direct that those submissions be consolidated and be
presented by 1 of the objectors on behalf of each of them.
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•

do not apply; or

•

apply with or without specific modifications.

2

2.4

Clause 20(3) permits regulations, including Henry VIII regulations, made under sub-clause (1)
to come into effect "before the day on which they are published in the Gazette." The clause
permits retrospective operation of the regulations.

2.5

The apparent purpose of combining Henry VIII and retrospective operation in the regulation
making power is to cover the contingency that the Bill may not deal with all of the matters
required in the transition from the former appeals mechanisms to the new appeal mechanisms.

2.6

Clause 20(4) provides that any operation of regulations made under subsection (1) that has
"effect before the day on which they are published in the Gazette" does not:
•

affect in a manner prejudicial to a person (other than the State), the right of a
person existing prior to the day of the publication of the regulations; or

•

impose any liabilities on any person (other than the State) in respect of anything
done or omitted to be done before the day of publication.

2.7

The apparent purpose of clause 20(4) is to ameliorate the otherwise harsh consequences of
regulations that operate retrospectively to alter or extinquish existing rights or impose
liabilities.

3.

CLAUSE 20(2) - HENRY VIn OPERATION

3.1

"Henry VIn clause" is a generic term for a section in an Act of Parliament that enables the Act
or another Act to be amended by subordinate legislation made by the Executive.! It is the
power given to the Executive to override the intention of Parliament expressed in an Act that
causes consternation over the use of Henry VIII clauses.

3.2

The objection to such clauses is that by delegating to the Executive the power to amend Acts
of Parliament, they have insufficient regard to the principle of separation of powers2 and

The concept acquired its name from the 1542 Statute of Wales, under which Henry VIII was empowered to "alter
the laws of Wales and to make ordinances for Wales, such alterations and new laws and ordinances to be published
under the great seal and to be of as good strength, virtue and effect as if made by authority of Parliament."
This political theory which is in part enshrined in the Commonwealth Constitution but not in the State Constitution
is that the three arms of government have separate and distinct roles and each should not be subject to interference
by the other arms. The Legislature has the power to make laws, the Judiciary the power to declare the already
made law, the Executive the power to admiuister the already made (and if uecessary declared) law. Neither the
Judiciary nor the Executive make the law of the land, the Legislature does. Neither the Legislatnre nor the
Executive declares innocence of guild under the law of the land; the Judiciary does. Neither the Legislature nor the
Judiciary executes or maintains the law of the land; the Executive does. In practice the separation of powers
doctrine breaks down as between the Legislature and the Executive in that the Legislature grants the Executive a
kind of law making in

L~e

ability to make subsidiary legislation delegated to it in regulation making sections in

Acts of Parliament.
C:\WINDOWS\TEMP\dg.aII.Ol1 I09.mem.001.xx.d.doc
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ultimately the institution of Parliament in its role as supreme legislature. Henry VlII clauses
in all but limited circumstances erode the sovereign function of Parliament to legislate?
3.3

The Donoughmore Committee on Ministers' Powers recommended in 1932 that the use of
Henry VIII clauses should be discontinued in all but the most exceptional cases and then only
for the purpose of bringing an Act into operation with a finite life of one year after the passing
4
of the Act. The Donoughmore Committee based its findings on the potential for abuse such a
provision allowed rather than on actual evidence of abuse of the power.

3.4

In relation to Henry VIII clauses, Professor Dennis Pearce in his authoritative text on
Delegated Legislation in Australia and New Zealand states:-

This is an approach to legislating that should be resisted. Parliamentarians
pay too little heed to the regulation-making sections of Acts. If "Henry VIII"
clauses are allowed tQ pass by default, the parliamentary institution is placed
in jeopardy. ,,5

3.5

The Delegated Legislation Committee is relatively powerless in its opposition to the use of
Henry VlII clauses because they appear in principal legislation, and only have effect via
subordinate legislation. In scrutinising regulations made under Henry VIII powers the
Committee is attempting to "shut the gate after the horse has bolted." This referral enables it
to consider Henry VIII clauses at their origin -in primary legislation and once again make
comment on the use of these clauses which in most cases undermine the role of Parliament as
legislature. 6

3.6

The Committee is of the view that Henry VIII clauses should not be used as "insurance"
against unforseen consequences or as a substitute for careful drafting or for mere
administrative convenience.
As the Queensland Scrutiny of Legislation Committee
commented in its 1997 report on Henry VIII clauses:
'''Henry VIII' clauses should not be inserted into hastily drafted legislation to
be introduced in a restrictive timetable as a substitute for careful well
developed drafting. ,,7

3.7

The existing transitional provisions appear to deal with all matters relevant to the transition
from the repealed Part to the new Part. Clause 17 provides that current appeals to the Tribunal
under section 37 that were commenced but not finally determined is to be dealt with as if
section 11 of the Bill were not in operation. In the event that the appeal were to the Minister,
Certain Henry VIII clauses are not considered objectionable to the role of Parliament as legislature such as
proclamation clauses in Acts, amending State Agreement Acts which are merely a contract between tbe Executive
and another entity placed in statutory form or to facilitate the reprinting or consolidation of Acts.
Report by tbe Committee on Ministers' Powers (the Donoughmore Committee), 1932 at p.61
1977 at para 15
The Committee considers that a procedure in Standing Orders should be introduced whereby all regulation and
delegation of discretionary powers in Bills (other than regulation making clauses in the usual form) be referred to
the Committee for consideration and report to the Parliament prior to the second reading debate would assist the
Parliament in its scrutiny of tbese clauses.
The use of "Henry VIII Clauses" in Queensland Legislation; Report of the Scrutiny of Legislation Committee,
Parliament of Queensland, January 1997, p 50.
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the Minister may refer the matter to the Tribunal for determination. It also provides that the
Tribunal has the same powers and functions in relation to the appeal as if it had been made to
the Tribunal after the commencement day of the new Tribunal under the Amendment Act.
The consequence is that the Minister may remove herself from the requirement to determine
an appeal after the Bill comes into operation.
3.8

Clause 18 is a global translator provision that requires a reference in any document (unless the
context requires otherwise) to an appeal or determination from or of the former Committee to
be to the Tribunal as amendment by the Bill. Clause 19 merely provides for the appointment
of the President and Registrar of the Tribunal and the vacation of the officers of members of
the former Appeal Committee and Appeal Tribunal.

3.9

The question to be asked is what other transitional provisions will be required and if there are
any more why can't they be contained in the Bill?

3.10

The Committee has previously stated:
A common reason given for use of the "Henry VIII" clause is the shorter
length of time taken to promulgate delegated legislation compared to the
parliamentary procedure required to amend an Act. There are longstanding
and traditional reasons why the procedures for enactment of legislation is
structured in the way that it is, not least of which is the fact that the monarch
after whom the circumvention of this process has been named "is regarded
popularly as the impersonation of executive autocracy".8

3.11

The Committee remains of the view that Henry VIII clauses should only be used in limited
circumstances such as proclaiming an Act, amending a State Agreement Act, to assist with
reprinting or consolidation of Acts or matters of a purely administrative nature. This is not
such a case as the Bill permits regulations to be made that may impose liabilities or adversely
affect the rights of the State retrospectively without recourse to Parliament. 9

4.

CLAUSE 20(3) - OPERATION PRIOR TO PUBLICATION - RETROSPECTIVITY

4.1

This is an unusual provision. A similar provision dealing with the operation of regulations
before publication has been used in the Corporations (Ancillary Provisions) Act 2001. 10 This
legislation was introduced with other national scheme legislation to support the
commencement of the Corporations Act 2001 (Cth).l1

Report by the Committee on Ministers' Powers (the Donoughmore Committee), 1932 at p.61
The regulations would be subject to disallowance. However, disallowance may occur many months after the
regulations come into force and does not affect the validity or cure the invalidity of anything done or of the
omission of anything in the meantime.
10

See the regulation making power in section 25(7) of the Corporations (Ancillary Provisions) Act 2001.

11

Hon Graham Giffard MLC, Parliamentary Secretary to the Minister of Planning and Infrastructure advised the
House on November 8 2001 that the clause is "a standard provision in legislation, which has been passed without
comment in this House for many years. Recent examples are the State Superannuation (Transitional and
Consequential Provisions) Act 2000, the Bulk Handling Repeal Act 2000, the Conservation and Land Management
Amendment Act 2000, the Rural Business Development CorporationAct 2000, Corporations (Ancillary Provisions)
Act 2001 ... ". Hansard, Thursday, 8 November 2001, p23.
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4.2

The clause provides for the retrospective operation of regulations and is expressed to permit
the regulations to come into operation on a date "before the day" of their publication in the
Gazette.

4.3

The usual position is that regulations operate from the commencement of the day they are
published in the Gazette or on some later date after publication. For example, regulations
published in the Gazette at 5:00pm on 1 January 2001 are taken to come into operation at the
start of that day immediately after midnight on 1 January 2001.

4.4

Regulations are made when signed by the Governor or Governor General. 12 The common law
position is that delegated legislation, although made, does not come into operation until it is
published; Johnson v Sargant (1918) 1 KB 101. The statutory controls in the Interpretation
Act 1984 reflect the common law position by requiring regulations to be published in the
Gazette 13 and to take effect only at this time or some later time. 14

4.5

Section 41(1) of the Interpretation Act 1984 provides the formal requirements for the
publication and commencement of subsidiary legislation and states:

41.

Publication and commencement of subsidiary legislation

(1)
(a)
(b)

Where a written law confers power to make subsidiary legislation, all subsidiary
legislation made under that power shallbe published in the Gazette;
subject to section 42, come into operation on the day of publication, or where
another day is specified or provided for in the subsidiary legislation, on that day.

4.6

Section 41(1)(b) permits regulations to come into operation on "another day" as "specified" in
the regulations not being the publication date. This paragraph does not permit the making of
regulations that operate prior to the date of publication, as the expression "another day" does
not contemplate a date of commencement anterior to the date of publication; Watson v Lee
(1979) 144 CLR 374. 15

12

Watson v Lee (1979) 144 CLR 374, per Barwick CJ at 379

13

Interpretation Act 1984, s 41(1)(a).

14

Interpretation Act 1984, s 41(1)(b).

15

In the absence of express words, Barwick CJ was of the opinion that the words "(b) shall, subject to this section,
take effect from the date of notification, or, where another date is specified in the regulations, from the date
specified", did not permit the making of regulations that had effect prior to the date of publication. He said:" A
question of the interpretation of ~ (1) (b) of the Acts Interpretation Act was agitated during the hearing. That
subsection provides that the regulations shall take effect from the date of their notification "or where another date is
specified in the regulations, from the date specified". It was argued that this date could be a date anterior to the
notification of the regulation including, of course, its prescription of that date. In my opinion, this date, unless the
Parliament has expressly and intractably directed otherwise, must necessarily be a date subsequent to the date of
notification. To bind the citizen by a law, the terms of which he has no means of knowing, would be a mark of
tyranny. Parliament, in s. 48 (I), has recognised that justice requires that it be notified publicly before it becomes
operative. I am quite unable to construe s. 48 (1) as a Parliamentary mode of expression of intention that the law
should operate before it is notified. That would be so fundamentally unjust that it is an intcntion I could not
attribute to the Parliament unless compelled by intractable language to do so. In my opinion, no semantic quirks of
the draftsman would lead me to that conclusion - a conclusion which would attribute to the Parliament an intention
to act tyrannically. In my opinion, what the section means is that the regulation will operate on or from the day it is
notified or from such other day, being a subsequent day, as the regulation may specify. Such a construction is both
reasonable, textually available and just. (at p379)"
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4.7

There is no power to make regulations with retrospective operation unless the Act that
provides for the making of the regulations permits retrospective operation. 16 There is a
presumption used when interpreting statutes which applies equally to regulations that the law
is not intended to have retrospective operation,17 If a regulation making power in a statute is
equally capable of being interpreted so as to have both a prospective and retrospective
operation then it is presumed in the absence clear words that the legislature intended only a
prospective operation of regulations. 18

4.8

Clause 20(3) of the Bill uses clear words to permit the transitional regulations to be "made"
(sigued by the Governor) and "have effect before the day on which they are published in the
Gazette". Clause 20(3) is unclear as to whether it authorises the coming into operation of
regulations before they are published rather than merely having a retrospective operation once
published.

4.9

The first interpretation permits regulations to take effect before any publication occurs
contrary to the requirements in section 41(1)(a) and (b) of the Interpretation Act 1984 that all
regulations are published and take effect on or after publication in the Gazette. The second
interpretation only permits retrospective operation of the regulations once the regulations have
been published. 19

4.10

If clause 20(3) authorises the coming into operation of regulations before they are physically
published then its effect when read with clause 20(2) is that regulations that are not published
can retrospectively alter the operation of the Town Planning and Development Act 1928. The
consequences of such a result are disturbing for parliamentary scrutiny of these regulations
(see 6 below) and for the doctrine of parliamentary sovereignty.

4.11

The requirement for publication contained in section 41(1)(a) and the requirement that
regulations take effect from the date of pUblication or some later date in section 41(1)(b), may
be displaced by operation of section 3(1) of the Interpretation Act 1984. This states that the
provisions of the Interpretation Act 1984 apply to every written law unless in relation to a
particular written law
a)

express provision is made to the contrary;

b)

in the case of an Act, the intent or objects of the Act or something in the subject or
context of the Act is inconsistent with such application; or

c)

in the case of subsidiary legislation, the intent and object of the Act under which that
subsidiary legislation is made is inconsistent with such application."

16

Broadcasting Company of Australia Pty Ltd v Commonwealth (1935) 52 CLR 60

17

Maxwell v Murphy (1957) 96 CLR 261

18

Mathieson v Burton (1971) 124 CLR I per Gibbs J at 22

19

If tbe Legislature" s intent is the latter. clause 20(3) would have been more clearly expressed as follows:
"Regulations made under subsection (1), once published in the Gazette, may have retrospective operation to a time
not earlier than the commencement of this Act."
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4.12

The intent of Clause 20(3) of the Bill is to permit regulations to be made that operate during a
period prior to the date the regulations are published. The Bill legally permits this
retrospective operation. In the absence of this express power, regulations could not be made
to operate retrospectively because the requirements of section 41(1)(a) and (b) of the
Interpretation Act 1984 have not been displaced.

4.13

In the Committee's opinion, retrospective operation of a law that may affect existing rights or
impose liabilities (whether on the State or on its citizens or both) should always be a matter for
Parliament to consider on each occasion. The power to amend an Act of Parliament
retrospectively should not be granted to the Executive via a regulation making power. Such a
power:

•

conflicts with the doctrine of separation of powers between the Legislature and
the Executive and, erodes the principal of parliamentary sovereignty

•

lessens the opportunity for parliamentary scrutiny of Executive action; and

•

introduces an opportunity for the power to be abused by the Executive.

4.14

It is the Committee's view that an Act of Parliament should only be amended retrospectively
so as to alter its operation or effect after consideration by the Parliament of an Amendment
Bill proceeding through the usual legislation making process.

5.

CLAUSE 20(4) - No OPERATION TO PREJUDICE RIGHTS OR IMPOSE LIABILITIES.

5.1

This clause adapts the wording from section 48(2) of the Acts Interpretations Act 1901 (Cth)
which provides:
"(2) A regulation, or a prOVlSlon of regulations, has no effect if, apart from this
subsection, it would take effect before the date of notification and as a result:
(a) the rights of a person (other than the Commonwealth or an authority of the
Commonwealth) as at the date of notification would be affected so as to
disadvantage that person; or
(b) liabilities would be imposed on a person (other than the Commonwealth or
an authority of the Commonwealth) in respect of anything done or omitted to
be done before the date of notification.,,20

5.2

Clause 20(4), like section 48(2) of the Commonwealth Act seeks to ameliorate any adverse
consequences on citizens of retrospective regulations. A Commonwealth regulation with
retrospective operation has "no effect" in the event that rights of a person would be affected so
as to disadvantage that person or a liability would be imposed prior to notification.

20

This section was inserted into the Acts Interpretation Act 1901 (Cth) subsequent to the decision of the High Court
in Broadcasting Company of Australia Pty Ltd and others v Commonwealth (1935) 52 CLR 52. In this case the
High Court (Gavan Duffy CJ, Rich, Evatt, McTiernan n,; Starke J, dissenting) held that a subregulation made
under a "necessa..y and convenient power" purporting to bring the regulation into effect on a date prior to the date
of notification was invalid.

C:\WINDOWS\TEMP\dg.all.Oll109.mem.OOl.xx.d.doc

G:\DATA\PF\pfrp\pf.paa.020327.rpf.001.xx.d.doc

55

Public Administration and Finance Committee
Delegated Legislation (Joint Standing Committee)

5.3

8

The wording of clause 20(4) is not that the regulations do not take effect but that to the extent
that the regulations do take effect before the date of its publication, the regulations do not:
(a) affect in a manner prejudicial to any person (other than the State), the right of that
person existing before the date of its publication; or
(b) impose liabilities on any person (other than the State) in respect of anything done
or omitted to be done before the date of its publication.

5.4

The protection provided by clause 20(4) is dependent upon regulations that have "effect before
the day on which they are published in the Gazette" prejudicially affecting "existing" rights or
imposing liabilities. 21

5.5

Paragraph (a) of clause 20(4) only operates to protect rights existing prior to publication. This
is a narrow interpretation of t~e concept of rights. A "right" might include any interest which,
to however slight a degree or in whatever aspect, the law recognises and protects. This is not
the "right" protected by clause 20(4)(a). This clause has a narrower application in that it is
expressed to protect rights fixed by events before the regulations come into effect. It protects
an acquired right or accrued right.

5.6

The clause will not protect an applicant whose right has not yet vested. For example, an
applicant whose planning matter has not as yet been determined but is pending decision does
not have an existing right of appeal under the previous appeals mechanisms as this right only
vests when a decision is made that is appealable. Regulations dealing with transitional matters
affecting these matters would have full force and effect. All contingent rights would similarly
not come within the protective ambit of the clause?2

5.7

Regulations could also prejudicially affect a legitimate expectation. This is not a vested right.
A legitimate expectation may only give rise to rights in so far as a failure by a decision-maker
not to take into account a legitimate expectation that the decision-maker will act in a certain
way may result in the applicant being denied procedural faimess.23 A legitimate expectation
may be excluded by regulations.

5.8

Paragraphs (a) and (b) of clause 20(4) do not affect retrospective regulations that may
prejudicially affect the rights of the State or impose liabilities on the State. Either House of
Parliament may disallow such regulations once made but disallowance would not affect the
validity of anything done prior to disallowance. 24 Therefore liabilities imposed on the State or

21

The wording of section 48(2) Acts Interpretation Act 1901 (Cth) originally introduced in 1937 was defective in that
the High Court interpreted the prohibition on retrospective operation as only operating where a regulation was
expressed to take effect from a date earlier that the date of notification. Regulations that took effect from the date
of publication which prejudicially affected rights existing at the date of notification but were not deemed to take
effect from an earlier date did not offend the prohibition despite having a retrospective effect. See Australasian
Coal and Shale Employees Federation v Aberfield Coal Mining Co Ltd (1942) 66 CLR 161 per Starke J at 185.
The current wording of section 48(2) was introduced by the Schedule to the Law and Justice Amendment Act 1990
(No ll5 of 1990).

22

As to the meaning of the word "rights" see the judgment of Dixon J in Commonwealth v Welsh (1947) 74 CLR 245
at p268.

23

See Minister For Immigration & Ethnic Affairs v Teoh (1995) 183 CLR 273

24

Interpretation Act 1984, s. 42(2)
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the rights of the State may be affected (prejudicially or otherwise) in the period from when the
regulations take effect to the date of any disallowance. In the Committee's opinion, altering
the operation or amending an Act of Parliament in a manner that can affect the rights and
liabilities of the State should be a matter for Parliament and not the Executive to determine by
retrospective regulations.
5.9

In the Committee's opinion, clause 20(4) does not cure its objection to retrospective operation
of regulations. The protection provided by it is limited, as it does nothing to protect citizens
who may have an unvested right or legitimate expectation or a broader right that would
otherwise be recognised by law. Equally importantly, the clause does not prevent regulations
retrospectively amending or altering the operation of an Act of Parliament the change to which
could prejudicially affect the rights of the State or to impose liabilities on the State. This may
occur without recourse to Parliament.

6.

FRUSTRATION OR A VOIDANCE OF PARLIAMENTARY SCRUTINY OF EXECUTIVE ACTION

6.1

If the regulations can come into effect prior to the act of publication in the Gazette, the result
will be that parliamentary scrutiny of the regulations will be at best frustrated by delay in
publication and at worst entirely avoided. Parliament delegates the power for the Executive
Government to make regulations with knowledge that either House may disallow those
regulations. 25

6.2

The Committee has indicated previously that the subset of subsidiary legislation being
regulations, local laws, by-laws and rules that are disallowable creates an unsupported
dichotomy between those instruments of subsidiary legislation that can be disallowed and
those that cannot. For those instruments that, in the absence of express words to the contrary,
cannot be disallowed such as orders, codes or other instruments of legislative effect, the
dichotomy provides an opportunity for the Executive to avoid Parliamentary scrutiny. This is
because there is no requirement under section 42(1) of the Interpretation Act 1984 to table
these instruments and there is no power to disallow them.

6.3

No time limit is specified in the Bill for the publication of regulations that take effect prior to
publication. It may be that the regulations are not published for weeks or even months or
perhaps never published (although the clause does seem to contemplate that there will be
publication at some time). In the interim they are effective to alter existing rights and
liabilities of the State.

6.4

The power to bring regulations into effect prior to actual publication will subvert the
requirement in section 42(1) of the Interpretation Act 1984 for tabling of gazetted regulations
within 6 sitting days of publication.

6.5

The object of the requirement for tabling is to inform the Parliament that the regulations have
been made and of the content of the regulations. This in turn provides either House of

25

The rationale for Parliamentary oversight and the procedural requirement of publication, and commencement of
regulations at or after publication is to support the rule of law by; Ca) preventing abuse by the Executive of the
power delegated to it by Parliament to make regulations; and (b) protecting citizens from laws which they have no
means of knowing prior to their publication.
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Parliament with the opportunity to disallow the regulations under the procedure specified in
section 42(2) of the Interpretation Act 1984. The tabling requirement and the power to
disallow is predicated on the understanding reflected in section 41(1)(b) that regulations can
only take effect from the date of publication or some later date. The subsection does not
contemplate a situation where the regulations may have effect prior to publication.
6.6

The power to disallow is not dependent upon the procedural requirement of tabling within 6
sitting days of publication in the Gazette. 26 However, it is difficult to envisage a situation
where without publication and tabling, the fact of the making of the regulations would come to
the attention of the Parliament to enable it to expeditiously exercise this power.

6.7

The other important issue is that the regulations by taking effect prior to publication may
affect rights and obligations of the State without the practical ability of Parliament to disallow
until such time as the regulations come to its attention, usually only after being published and
tabled. As indicated this may 'not be for many weeks or even months or perhaps years. They
may never be published. The result is that the Governor (on the advice of the Executive
Council) can make regulations with retrospective effect and which can alter an Act of
Parliament without the Parliament being informed. Such a power in the hands of the
Executive might lead to abuse. For example, the Executive may determine that it is not in its
interests to subject the regulations to parliamentary scrutiny and possible disallowance and
accordingly does not publish them or delays publication until a time after which the object of
the regulations has been achieved.

6.8

Disallowance, unlike regulations capable of being made under clause 20, does not operate
retrospectively. Disallowance of the regulations does not affect the validity of anything done
whilst the regulations are in force. Rights of the State prejudicially affected or liabilities
imposed on the State during the period the regulations operate prior to being disallowed will
not be affected by disallowance?? Disallowance at a later time may therefore not be an
effective instrument in the hands of either House of Parliament as the regulations may have
already achieved the objective desired by the Executive prior to disallowance. Potential abuse
of such a regulation making power by the Executive will not be capable of being restrained by
the power to disallow the regulations.

6.9

In the absence of amendment to the Interpretation Act 1984 to make the effect of disallowance
that the regulations are void from their making rather than void from the date of disallowance,
an ability to delay or avoid gazettal and tabling of regulations can nullify the statutory power
to disallow. As a result the power to disallow will not be an effective constraint on potential
abuse by the Executive of the regulation making power. The ability to have regulations take
effect prior to publication can therefore frustrate the mechanisms put in place by the
Legislature to ensure that it is informed of the making and content of the regulations and to
disallow regulations shortly after they come into operation.

26

Dignan v Australian Steamships Pty Ltd (1931) 45 CLR 188

27

Section 42(2) Interpretation Act 1984
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7.

RECOMMENDATION

7.1

Because:

11

•

the Bill contains the power to make transitional regulations that have both a Henry
vrn operation and retrospective operation;

•

the regulations may prejudice the rights of or impose obligations on the State
without recourse to Parliament;

•

disallowance of retrospective and/or Henry vrn regulations is not an adequate
mechanism to maintain parliamentary sovereignty; and

•

there does not appear to be any justifiable reason why all transitional matters
cannot be dealt w~th in the Bill or by subsequent amending Acts,

the Committee recommends that clause 20(2), (3) and (4) be deleted from the Bill?8
7.2

Should matters come to the attention of the Tribunal that require additional transitional
provisions to be made, the Tribunal can approach the Minister to request that the Act be
amended to provide for retrospective operation. This procedure would ensure that any
amendments to the Town Planning and Development Act 1928 which have a retrospective
operation would be presented to Parliament in the form of an amending Bill and therefore be
subject to the full parliamentary process of law making.

7.3

Such a process will ensure that the Parliament maintains its rightful place as legislature and
does not abrogate this responsibility to the Executive.

8.

ANCILLARY MATTER

Disallowance of Rules of the Tribunal
8.1

During the debate on the motion for referral to committee, Hon Derrick Tomlinson MLA
raised the issue of whether the rules of the Tribunal to be made by the President in proposed
section 69 would be subject to parliamentary scrutiny and disallowance.

8.2

Section 42 of the Interpretation Act 1984 deals with the requirement for tabling and provides
for disallowance of these tabled instruments by either House of Parliament. Section 42(8) lists
"rules" as one of the types of instruments that are subject to tabling and disallowance. At first
instance this appears to deal with Hon Derrick Tomlinson's concerns as to whether the rules of
the Tribunal are disallowable. However, it is only rules that fall within the definition of

28

If for any reason clause 20(2) and (3) were to remain in the Bill contrary to the Committee's recommendation, the

Committee would recommend that:
clause 20(3) be amended to ensure that it is clear that any retrospective operation takes effect after physical
publication of the regulations in the Gazette and only to the date on which the Planning Appeals Amendment
Act 2001 operates; and
both clause 20(2) and (3) be subject to a sunset clause preventing their operation after a period of 12 months
from the date Part 3 of the Planning Appeals Amendment Act 2001 commences.
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"subsidiary legislation" in the Interpretation Act 1984 that are subject to tabling and
disallowance.
8.3

Subsidiary legislation is defined in section 5 of the Interpretation Act 1984 as including,
amongst other things, "rules". However, for an instrument to be subsidiary legislation, it must
also have "legislative effect". Rules that do not have legislative effect and are merely
administrative are not rules for the purposes of the Interpretation Act 1984 and are not subject
to tabling or disallowance unless the parent Act expressly provides. The question is whether
the rules of the Tribunal have legislative effect. This is of course impossible to determine
before they are made. Many will be purely administrative such as the provision of forms to be
used in relation to an appeal. If any rule has legislative effect, it will automatically be subject
to tabling and disallowance. If not, Parliament can determine that the rules be subject to this
procedure to enable either House to exercise a veto power in the form of disallowance whether
or not the rules have legislativ~ effect. 29

8.4

The distinction between administrative rules and rules that have legislative effect may be
difficult to determine. The Committee has previously reported that rules that are determined
by the Executive to be merely administrative and therefore not subject to parliamentary
scrutiny may in fact contain rules that have legislative effect. 30 Failure to comply with the
Interpretation Act provisions in respect to tabling will result in such rules being void?!

8.5

The Parliament can avoid any doubt regarding whether the rules of the Tribunal are subject to
tabling and disallowance by expressly providing for this in the Bill. This is the usual practice
with respect to rules of court. Section 170 of the Supreme Court Act 1935 expressly provides
for the tabling and disallowance of the Rules of the Supreme Court. Section 89 of the District
Court of Western Australia Act 1969 includes a similar provision.

8.6

A new proposed section could be inserted after proposed section 69 providing that the rules
are subsidiary legislation and subject to section 42 of the Interpretation Act 1984.

69A.

Rules subject to tabling, disallowance etc.
(1)

A rule made under this Act is "subsidiary legislation" for the purposes
of the Interpretation Act 1984.

(2)

Section 42 of the 1nterpretation Act 1984 applies to and in relation to
a rule made under this Act.

8.7

This would ensure that all rules made by the President would be subject to tabling and
disallowance.

29

See Harper v Racing Penalties Appeal Tribunal of Western Australia and Another (1995) 12 WAR 337 where the
Supreme Court of Western Australia determined that the Rules of Trotting despite being expressly subject to
tabling and disallowance did not have legislative effect and were therefore not part of the "statute law" of Western
Australia.

30

Seventeenth Report; Young Offenders Regulations 1995 and Director General's Rules, December 1995.

31

Interpretation Act 1984, s. 43(1)
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MINORITY REPORT OF HON DEE MARGETTS MLC AND HON JOHN FISCHER MLC
OF THE STANDING COMMITTEE ON PUBLIC ADMINISTRATION AND FINANCE
IN RELATION TO THE

PLANNING APPEALS AMENDMENT BILL 2001

1

INTRODUCTORY REMARKS

1.1

This is a minority report that refers to paragraph 3 of the majority report relating to the
need to consider third party appeal rights which was the main focus of the majority of
submissions to the Committee. This minority report also refers to problems with
adequate resourcing and the timely provision of information to Committees at the
beginning of the Committee process, so that all Committee members are as well
informed as possible before they have to make deliberations. Some recommendations
relating to issues raised in paragraph 3 are made at the end of this report.

2

THIRD PARTY APPEALS

2.1

This minority report differs from paragraph 3 of the majority report in the following
respects.

2.2

A review of the Legislative Council Hansard debate of the 8th of November 2001 on
the referral motion by the Hon Jim Scott clearly shows the expectation of the mover of
the motion and supporters of the motion that the Public Administration and Finance
Committee, amongst other things, should be considering Third Party Appeals.

2.3

Amendments proposed by the Hon Jim Scott relating to third-party appeals were not
available to the committee early in its deliberations but it is, of course, always possible
for any such committee to consider evidence provided to the committee in hearings or
submissions. The results of such evidence can be the basis of committee
recommendations for amendments.
HON JIM SCOTT:
As I said, I am very concerned about the third-party appeal rights.
The parliamentary secretary indicated that the minister believes this
Bill is not the appropriate Bill to deal with the issue. I disagree with
that. It is an appropriate Bill and the most effective one in which to
include third-party rights if it is the will of this House.
Conjecture has arisen about how widely the third party appeal rights
are granted. The scope of them must be made clear because The
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Greens (WA) do not want to see implemented a system that does not
work effectively.
Finally, there is a great deal of concern in the community about this
issue. I have attended many seminars at which people have sought to
have some input into planning appeal laws in this State, and who I am
sure, would be very keen to make submissions.
In other words, the Hon Jim Scott made it clear that a major reason behind the referral
was to give the committee the opportunity to consider the arguments for and against
the inclusion of third-part appeal rights within the legislation.
Later the HON DERRICK TOMLINSON responded:
The Opposition supports this Bill being referred to the committee as
moved by Hon Jim Scott. In doing so, I do not want the committee to
be confined to those two matters: the clause 20 matter and the
question of third party appeals. I deliberately posed a question on
third-party appeals when I spoke during the second reading debate…
I deliberately raised the question of third-party appeals and I said
that there were two valid propositions to be argued. I did not argue
for one or the other; I simply used an illustrative case to demonstrate
that there were two points of view. I appreciate the answer given by
the Parliamentary Secretary.
The two cogent points of the
Parliamentary Secretary’s reply are that there are valid arguments on
either side and that the question of third party appeals is complex.
Because of its complexity, it is desirable that the committee consider
this…
2.4

Whilst it was made clear by the Parliamentary Secretary during the debate in the
Legislative Council that the Minister did not want to consider third-party appeals
(Government MLCs opposed the referral), the motion by Hon Jim Scott was passed,
with an amendment, with the support of the Opposition and One Nation MLCs.

2.5

No public hearings were held for this inquiry.

2.6

It is arguably incumbent of a parliamentary committee, given the clear intent of the
Legislative Council as expressed in the debate on the referral motion, to honour those
who put in a great deal of effort to make submissions at short notice.

2.7

As the vast majority of the submissions to the committee presented a case, one way or
another for the inclusion or non-inclusion of third-party appeals in the legislation, the
choice of the majority of the committee not to formally consider this issue means that
those submissions were not honoured.

2
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3

WHY THE CONSIDERATION OF THIRD PARTY APPEAL RIGHTS IS
NECESSARY

3.1

There are currently processes for planning approvals. Whilst legislative reform of the
planning processes of Western Australia may be long overdue, the main urgency in
passing this legislation without adequate consideration of community views may have
been a manufactured urgency. That is, there is no reason why the current system of
Ministerial responsibility should not continue until the new legislative package is in
place.

3.2

The Bill as presented does make improvements to the planning appeals process but we
support the views of many in the community that the issue of third party appeal rights
is so important that the bill should not be supported in its absence. There is little
doubt that this view is not generally shared by many planners and developers but that
is not surprising.

3.3

Given the position taken by the majority of the committee, it is not likely that thirdparty appeal amendments will be successful at this stage.

3.4

There must, therefore be a clear and unequivocal commitment from the Government
that if this is not the right time or the right piece of legislation that they will find time
in the near future to deal with this vital issue.

3.5

If not, the Government should clearly admit to the WA community that they do not
intend to allow third party appeals and they should allow the public of WA to judge
them for that at the next election.

3.6

An important side issue which also emerged from the committee process is that of
committee and parliamentary resources. The committee staff and Clerk of the
Legislative Council have a very demanding job. One difficulty which emerged during
the committee’s deliberations is that the Clerk of the Council was the adviser to the
committee, drafter of the report in addition to his normal responsibilities to other
members of the Legislative Council. This situation should be avoided in the future.

3.7

Given the increasing number of committees in the Legislative Council, adequate
staffing and resourcing is a very important consideration for the efficient and effective
operation of these committees.

Recommendation A: There must be a clear and unequivocal commitment from the
Government that if this is not the right time or the right piece of legislation that they
will find time in the near future to deal with Third Party Appeal Rights.
If not, the Government should clearly admit to the WA community that they do not
intend to allow third party appeals.
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Recommendation B: That there should be a public hearing as well as written
submissions invited with such an inquiry into third party appeal rights.

Recommendation C: That there be adequate resources provided to Committees so that
role of the drafting of reports to committees and advising roles can be divided up more
efficiently and effectively.

Hon Dee Margetts MLC

Hon John Fischer MLC

Date: March 27 2002
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