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EXECUTIVE SUMMARY
1

This report outlines the consideration by the Joint Standing Committee on Delegated
Legislation (Committee) of the:
•

City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in Thoroughfares and
Public Places Amendment Local Law 2018

•

City of Kalgoorlie-Boulder Local Government Property Amendment Local Law 2018

(together referred to as the Amendment Local Laws).
2

3

The Amendment Local Laws amend the City of Kalgoorlie-Boulder Activities on Thoroughfares
and Trading in Thoroughfares and Public Places Local Law 2000 and the City of KalgoorlieBoulder Local Government Property Local Law 2010 to:
•

prohibit certain anti-social activities on thoroughfares, public places and local
government property

•

require a permit for certain activities on thoroughfares, public places and local
government property

•

increase the modified penalties applicable to breaches of the local laws.

The Committee found:
•

the City of Kalgoorlie-Boulder (City) did not comply, or substantially comply, with the
local law-making procedure in section 3.12 of the Local Government Act 1995 (LGA) in
the making of the Amendment Local Laws

•

the Amendment Local Laws were therefore not within power of section 3.5 of the LGA.

4

The Amendment Local Laws are therefore invalid and offend the Committee’s Term of
Reference 10.6(a) because they are not within power of the enabling Act.

5

Accordingly, the Committee recommends that the Amendment Local Laws be disallowed.

6

The Committee has various concerns regarding the content of the Amendment Local Laws,
which have been outlined in this report for the information of the Parliament and the City.
This information will assist the City in the event that it chooses to re-make the Amendment
Local Laws following the correct statutory procedure.

7

The Committee’s concerns relate to the following prohibitions in the Amendment Local Laws:
•

‘annoy, molest or obstruct any other person’ in a public place or on local government
property

•

commit an ‘indecent act’ in a public place or on local government property

•

without a permit, ‘solicit money from a member of the public’

•

destroy, damage, alter, mark, deface or remove any property or thing in or on a public
place

•

without a permit, ‘place or cause to be placed any furniture in or on local government
property’.

Executive Summary

i

Recommendation
The recommendation appears in the text at the page number indicated:

RECOMMENDATION 1

Page 2

The City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in Thoroughfares and Public
Places Amendment Local Law 2018 and the City of Kalgoorlie-Boulder Local Government Property
Amendment Local Law 2018 gazetted on 4 May 2018 be disallowed.

ii

Executive Summary

1

Reference and procedure

1.1

The City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in Thoroughfares and
Public Places Amendment Local Law 2018 (Thoroughfares and Public Places Amendment
Local Law) and the City of Kalgoorlie-Boulder Local Government Property Amendment Local
Law 2018 (Local Government Property Amendment Local Law) (together referred to as the
Amendment Local Laws) were made on 23 April 2018 and published in the Government
Gazette on 4 May 2018 (Appendix 1).

1.2

The Amendment Local Laws amend the:
•

City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in Thoroughfares and
Public Places Local Law 2000 (Thoroughfares and Public Places Principal Local Law)
(Appendix 2)
and

•

City of Kalgoorlie-Boulder Local Government Property Local Law 2010 (Local Government
Property Principal Local Law). (Appendix 3)

1.3

Upon gazettal, the Amendment Local Laws stood referred to the Joint Standing Committee
on Delegated Legislation (Committee). 1 On 8 May 2018, the Amendment Local Laws were
tabled in the Parliament and became subject to disallowance.

2

Statutory procedure for making a local law

2.1

Local governments make local laws under delegated authority as set out in section 3.5(1) of
the Local Government Act 1995 (LGA) (see Appendix 4).

2.2

Section 3.12 of the LGA (see Appendix 4) sets out the mandatory procedural steps necessary
for a local government to make a local law.

2.3

These steps include section 3.12(3)(b), which requires the local government to give a copy of
the proposed local law and a copy of the Statewide public notice 2 to the Minister for Local
Government (Minister), ‘as soon as’ the Statewide public notice is given. 3

2.4

The Committee is of the view that:
•

where a local government has failed to comply with the mandatory sequential procedure
set out in section 3.12 of the LGA
and

•

the failure cannot be excused by reason of there having been ‘substantial compliance’
with the procedure for the purposes of section 3.12(2A) of the LGA,

the local law is invalidly made and not within power.
2.5

The Committee’s position is well established and documented in previous reports. 4

1

Committee Term of Reference 10.5: Standing Orders of the Legislative Council, Schedule 1, cl 10.5.

2

‘Statewide public notice’ is defined in section 1.8 of the LGA.

3

As noted in paragraph 4.2, in the Committee’s view the purpose of section 3.12(3)(b) is to enable the Minister and
the Department of Local Government, Sport and Cultural Industries, as key stakeholders in the making of local
laws, to have the opportunity to comment on local laws before they are made.

4

Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 11, Shire of
Broome Parking and Parking Facilities Amendment Local Law (2) 2017, May 2018, p 1, n 4.

1

3

Scrutiny of the Amendment Local Laws

3.1

The Committee first scrutinised the Amendment Local Laws on 27 June 2018. The
information provided by the City of Kalgoorlie-Boulder (City) in the Statutory Procedures
Checklist did not include the date upon which copies of the proposed Amendment Local
Laws were provided to the Minister in accordance with section 3.12(3)(b) of the LGA.

3.2

On 25 July 2018, the City advised the Committee that it had no record of the Minister being
provided with a copy of the proposed local laws until 26 April 2018, three days after the
Amendment Local Laws were made.

3.3

The Department of Local Government, Sport and Cultural Industries (Department) confirmed
that the Minister was not provided with copies of the proposed Amendment Local Laws until
26 April 2018.

3.4

The Department advised the Committee that, following receipt of the ‘proposed’
Amendment Local Laws, it provided comments to the City, raising minor formatting issues
and a cross-referencing issue.

4

Was there substantial compliance with section 3.12 of
the Local Government Act 1995?

4.1

Section 3.12(2A) of the LGA excuses deviations from the section 3.12 procedure where there
has been ‘substantial compliance’ with the procedure. 5 The Committee considered whether
the actions taken by the City constituted substantial compliance with the procedure. In the
Committee’s view, they did not.

4.2

As the Minister was not notified of the proposed Amendment Local Laws until after they
were made, he and his department lost the opportunity to be consulted and to comment on
the significant changes to the City’s local laws before the changes were made. The Minister is
a key stakeholder in the making of any local law and, in the Committee’s view, must always
be consulted.

4.3

The Committee concluded:
•

consultation with the Minister is a vital step in the local law-making procedure

•

as a general rule, it is not possible to substantially comply with the procedure set out in
section 3.12 of the LGA if the requirements of section 3.12(3)(b) are not satisfied before a
local law is made.

4.4

This position was noted in a previous report of the Committee in May 2018. 6

4.5

The Committee makes the following recommendation:

RECOMMENDATION 1
The City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in Thoroughfares and Public
Places Amendment Local Law 2018 and the City of Kalgoorlie-Boulder Local Government Property
Amendment Local Law 2018 gazetted on 4 May 2018 be disallowed.

5

See Appendix 4.

6

Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 11, Shire of
Broome Parking and Parking Facilities Amendment Local Law (2) 2017, May 2018, p 2.

2

5

Committee comment on Terms of Reference issues

5.1

The Committee has concerns that various provisions of the Amendment Local Laws would,
even if validly made, contravene its Terms of Reference. 7

5.2

Given its conclusion that the Amendment Local Laws were not validly made, it has not been
necessary for the Committee to make recommendations to disallow parts or all of the
Amendment Local Laws based on those concerns.

5.3

Nevertheless, the Committee provides the following comments for the information of the
Parliament and the City in the event that the City chooses to re-make the Amendment Local
Laws following the correct statutory procedure.

5.4

The Committee’s concerns relate to the following prohibitions in the Amendment Local Laws:

6

•

‘annoy, molest or obstruct any other person’ in a public place or on local government
property 8

•

commit an ‘indecent act’ in a public place or on local government property 9

•

without a permit, ‘solicit money from a member of the public’ 10

•

destroy, damage, alter, mark deface or remove any property or thing in or on a public
place 11

•

without a permit, ‘place or cause to be placed any furniture in or on local government
property’. 12

Summary of the amendments

Amendments to the City of Kalgoorlie-Boulder Activities on Thoroughfares
and Trading in Thoroughfares and Public Places Local Law 2000
6.1

The Thoroughfares and Public Places Principal Local Law regulates conduct in ‘public places’,
which includes ‘thoroughfares’.

6.2

‘Public place’ is defined as follows:
‘public place’ includes any thoroughfare or place which the public are allowed to
use, whether or not the thoroughfare or place is on private property, but does not
include —

6.3

(a)

premises on private property from which trading is lawfully conducted
under a written law; and

(b)

local government property.

‘Thoroughfare’ is not defined other than by reference in the following definitions:

7

Committee Terms of Reference: Standing Orders of the Legislative Council Schedule 1, cl 10.1 to 10.8.

8

Clause 2.1(1)(h) of the Thoroughfares and Public Places Principal Local Law and clause 4.1(2)(a) of the Local
Government Property Principal Local Law.

9

Clause 2.1(1)(j) of the Thoroughfares and Public Places Principal Local Law and clause 4.1(2)(c) of the Local
Government Property Principal Local Law.

10

Clause 2.2(1)(n) of the Thoroughfares and Public Places Principal Local Law and clause 3.13(s) of the Local
Government Property Principal Local Law.

11

Clause 2.1(1)(l) of the Thoroughfares and Public Places Principal Local Law.

12

Clause 3.13(u) of the Local Government Property Principal Local Law.

3

‘carriageway’ means the paved or made portion of a thoroughfare used or
intended for use by vehicles;
‘footpath’ means the paved or made portion of a thoroughfare used or intended
for use by pedestrians and cyclists;
‘verge’ means that part of a thoroughfare between the carriageway and the land
which abuts the thoroughfare, but does not include any footpath.

6.4

The Thoroughfares and Public Places Amendment Local Law amends the Thoroughfares and
Public Places Principal Local Law to:
•

insert definitions of ‘nuisance’ and ‘solicit’ as follows:
‘nuisance’ includes any unreasonable interference with a person's use and
enjoyment of a public place
‘solicit’ in relation to money, means actively seeking or calling for a gift or
donation from another person, but does not include:

•

•

•
6.5

(a)

a non verbal invitation to place a donation in a receptacle by a street
entertainer performing in a public place in accordance with a permit
issued under Part 6, Division 2 of this local law; or

(b)

a request for pledges or commitments to provide donations by a
charitable organisation registered with the Australian Charities and
Not-for-profits Commission.

add the following activities to the list of activities prohibited in public places in clause
2.1(1):
(h)

annoy, molest or obstruct any other person in or on a public place;

(i)

defecate or urinate in or on a public place except in a toilet or urinal (as the
case may be) in a public convenience;

(j)

commit an indecent or offensive act in or on a public place;

(k)

use any threatening, abusive or insulting words in or on a public place; or

(l)

destroy, damage, alter, mark, deface or remove any property or thing in or on
a public place.

add the following activities to the list of activities prohibited without a permit in clause
2.2(1):
(n)

solicit money from a member of the public; or

(o)

place or cause to be placed any furniture in or on a public place.

increase the modified penalties for offences under the local law.

The Committee noted that, prior to the amendments, clause 2.2(1)(k) of the Thoroughfares
and Public Places Principal Local Law already contained the following general prohibition
against nuisances:
a person shall not, without a permit … on a public place use anything or do
anything so as to create a nuisance. 13

This provision was unchanged by the amendments.
13

4

‘Nuisance’ was, until the Amendment Local Laws, not defined.

6.6

Clause 10.3(1) of the Thoroughfares and Public Places Principal Local Law provides:
Any person who fails to do anything required or directed to be done under this
local law, or who does anything which under this local law that person is
prohibited from doing, commits an offence. 14

6.7

Clause 10.4(1) creates modified penalties for the offences specified in Schedule 1. The
modified penalty for breaches of clauses 2.1(1)(h) – (l) is $300, except for clause 2.1(1)(k),
which is $250. The modified penalty for breaches of clauses 2.2(1)(n) and (o) is $300.

Amendments to the City of Kalgoorlie-Boulder Local Government Property
Local Law 2010
6.8

The Local Government Property Principal Local Law regulates conduct on ‘local government
property’, which is defined as follows:
‘local government property’ means anything except a thoroughfare —
(a)

which belongs to the City;

(b) of which the City is the management body under the Land Administration
Act 1997; or
(c)

6.9

which is an ‘otherwise unvested facility’ within section 3.53 of the Act. 15

The Local Government Property Amendment Local Law amends the Local Government
Property Principal Local Law to:
•

insert the same definition of ‘solicit’ as in the Thoroughfares and Public Places
Amendment Local Law. 16

•

add the following activities to the list of activities prohibited on local government
property without a permit in clause 3.13(1):
(s) solicit money from a member of the public;
(t) unreasonably obstruct or interfere with the passage of pedestrian or vehicular
traffic on local government property; or
(u) place or cause to be placed any furniture in or on local government property.

•

extend the existing general prohibition against behaving in a manner which ‘is likely to
interfere with the enjoyment of a person who might use the property or interferes with
the enjoyment of a person using the property’, 17 to specifically provide in clause 4.1(2)
that a person must not, in or on local government property:
(a) annoy, molest or obstruct any other person;
(b) defecate or urinate except in a toilet or urinal (as the case may be) in a public
convenience;

14

Giving rise to a penalty ‘not exceeding $5000’: cl 10.3(2).

15

‘otherwise unvested facility’ means ‘a thoroughfare, bridge, jetty, drain, or watercourse belonging to the Crown,
the responsibility for controlling and managing which is not vested in any person other than by this section’. A
local government is responsible for controlling and managing ‘otherwise unvested facilities’ within its district
unless some limited exclusions apply.

16

See paragraph 6.4.

17

Previously cl 4.1, now cl 4.1(1).

5

(c) commit an indecent or offensive act; or
(d) use any threatening, abusive or insulting words.

6.10

Clause 9.3(1) of the Local Government Property Principal Local Law provides:
Any person who fails to do anything required or directed to be done under this
local law, or who does anything which under this local law that person is
prohibited from doing, commits an offence. 18

6.11

Clause 9.4(1) creates modified penalties for the offences specified in Schedule 1. The
modified penalty for a breach of clause 3.13(1) is $250. The modified penalty for a breach of
clause 4.1(2) is $300.

7

Committee Terms of Reference

7.1

The Committee’s terms of reference require the Committee to inquire whether an
instrument:
•

is within power — 10.6(a)

•

contains only matter that is appropriate for subsidiary legislation — 10.6(d). 19

Term of Reference 10.6(a) — within power
7.2

The Committee considered whether the Amendment Local Laws would be within power if
they were validly made. In summary, this involved consideration of the following issues:
•

whether the matters prescribed by the Amendment Local Laws are ‘necessary or
convenient’ for the City to perform its general function under the LGA to provide for the
‘good government of persons in its district’

•

whether the Amendment Local Laws are a reasonable and proportionate exercise of that
power.

Empowering provisions
7.3

The empowering provision for local laws is contained in section 3.5 of the LGA. Subsection
(1) provides:
A local government may make local laws under this Act prescribing all matters that
are required or permitted to be prescribed by a local law, or are necessary or
convenient to be so prescribed, for it to perform any of its functions under this Act.

7.4

The ‘general function’ of local government is set out in section 3.1:
(1)

The general function of a local government is to provide for the good
government of persons in its district.

(2)

The scope of the general function of a local government is to be construed
in the context of its other functions under this Act or any other written law
and any constraints imposed by this Act or any other written law on the
performance of its functions.

(3)

A liberal approach is to be taken to the construction of the scope of the
general function of a local government.

18

Giving rise to a penalty ‘not exceeding $5000’: cl 9.3(2).

19

Committee Terms of Reference: Standing Orders of the Legislative Council, Schedule 1, cl 10.6.

6

Scope of the ‘good government’ law-making power
7.5

The scope of the law-making power arising from the ‘good government’ function of local
governments has been considered by the courts and by the previous Joint Standing
Committee on Delegated Legislation.

7.6

The previous committee, adopting the approach of the High Court in Lynch v Brisbane City
Council, 20 stated in its Report 46:
The ‘good government’ criterion is also of a very broad ambit. In the High Court
case of Lynch v Brisbane City Council […] Dixon CJ stated in relation to a power to
make ordinances for ‘the general good government of its [the local government’s]
inhabitants’ that:
‘They give a power to lay down matters in respect of municipal concern, matters that
have been reasonably understood to be within the province of municipal
government because they affect the welfare and good government of the city and its
inhabitants. The words are not to be applied without caution nor read as if they were
designed to confide to the city more than matters of local government. They express
no exact limit of power but, directed as they are to the welfare and good government
of a city and its inhabitants, they are not to be read as going beyond the accepted
notions of local government.’
What goes ‘beyond the accepted notions of local government’ is difficult to define
and can change over time. 21

7.7

The approach in Lynch v Brisbane City Council was followed by the High Court in AttorneyGeneral (SA) v Corporation of the City of Adelaide 22 (Corneloup’s case). 23 In that case, the High
Court endorsed the following statement by Kourakis J in the Full Court of the Supreme Court
of South Australia. 24
The specific powers committed to local government by statute provide an
important indication of the role and responsibilities of local government, but the
convenience power is not limited to matters which are strictly analogous to the
subject matters of the specific powers. The convenience power extends to
regulating conduct which, having regard to the considerations I have mentioned, is
properly a matter of municipal concern and which, if left uncontrolled, will
materially interfere with the comfort, convenience and safety of the city’s
inhabitants. 25

20

(1961) 104 CLR 353.

21

Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 46, City Of
Gosnells Waste Local Law 2011 and Shire Of Derby/West Kimberley Waste Services Local Law 2011, November
2011, pp 12-13.

22

(2013) 249 CLR 1.

23

French J at [37] to [40].

24

Attorney-General (SA) v Corporation of the City of Adelaide (2013) 249 CLR 1, French J at [38] and Hayne J at [106].

25

Corporation of the City of Adelaide v Corneloup [2011] SASCFC 84; (2011) 110 SASR 334 at 361; per Kourakis J at
[98]

7

7.8

The ‘considerations’ mentioned by Kourakis J for identifying ‘matters of municipal concern’
were as follows:
Identifying the municipal concerns for which the general power authorises by-laws
is, therefore, a complex process requiring a consideration of the nature of
contemporary urban communities, the legislative responsibilities of other levels of
government and the nature of the specific powers expressly conferred on the
organs of local government. 26

7.9

The Committee also took note of section 3.2 of the LGA:
Relationship to State Government
The scope of the general function of a local government in relation to its district is
not limited by reason only that the Government of the State performs or may
perform functions of a like nature.

7.10

In the Committee’s view, matters going beyond ‘municipal concern’, and ‘accepted notions
of local government’, as well as being not within power of section 3.5 of the LGA, may in
addition contravene the Committee’s term of reference 10.6(d) (see paragraphs 7.19 to 7.21).

Reasonableness and proportionality
7.11

In order to be within power of section 3.5 of the LGA, a local law must also be a ‘reasonable
and proportionate’ exercise of that power.

7.12

The previous Joint Standing Committee on Delegated Legislation, in its Report 46, stated:
In determining whether a local law has the necessary nexus with the good
government of persons in the district and is authorised or contemplated by the
empowering provisions consideration is given to whether those local laws are
unreasonable or disproportionate to the purpose sought to be achieved. The
express good government provision in section 3.1 of the LG Act reinforces the
principle that unreasonable clauses in the Local Laws are unauthorised. 27

7.13

The committee adopted the approach of the Federal Court in Minister for Resources v Dover
Fisheries: 28
The test of proportionality reflects an underlying assumption that the legislature
did not intend that the power to enact delegated legislation would be exercised
beyond what was reasonably proportional to achieve the relevant statutory object
or purpose; the test of reasonableness assumes that the legislature did not intend
to confer a power to enact delegated legislation which enactment no reasonable
mind could justify as appropriate and adopted for the purpose in issue and the
subject matter of the grant. Whether one describes that test as one of ‘reasonable
proportionality’ or ‘unreasonableness’, the object is to find the limit set by the
legislature for the proper exercise of the regulation or rule making power and then
to measure the substantive operation of the delegated legislation by reference to
that limit. In my view there is no substantive difference between the tests as
stated. 29

26

ibid.

27

Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 46, City Of
Gosnells Waste Local Law 2011 and Shire Of Derby/West Kimberley Waste Services Local Law 2011, November
2011, pp 13–14.

28

(1993) 116 ALR 54.

29

Minister for Resources v Dover Fisheries (1993) 116 ALR 54 per Cooper J at 74.

8

7.14

In the High Court decision of South Australia v Tanner, 30 Brennan J noted that a regulation
would not be rendered invalid:
merely because the impugned regulation applies in some instances which are
immaterial to the fulfilment of the statutory object. 31

Inconsistency with the Criminal Code
7.15

Given the nature of the Amendment Local Laws, the Committee considered whether any of
the provisions were inconsistent with equivalent provisions of the Criminal Code Act 1913
(Criminal Code).

7.16

A local law will not be within power if it is inconsistent with the provisions of the
empowering Act or any other Act. Section 43(1) of the Interpretation Act 1984 provides:
Subsidiary legislation shall not be inconsistent with the provisions of the written
law under which it was made, or of any Act, and the subsidiary legislation shall be
void to the extent of any such inconsistency.

7.17

‘Inconsistency’ can refer to direct inconsistency, or to a situation where the subsidiary
legislation ‘would alter, impair or detract from the operation of an Act’: See Victoria v
Commonwealth 32 at 630 per Dixon J.

7.18

The Committee highlights its general concern that parts of the Amendment Local Laws deal
with matters that are already dealt with in the Criminal Code, and cautions that, for local laws
of this type to be within power, they must not (either directly or by ‘altering, impairing or
detracting from’ the Act) be inconsistent with the equivalent provisions of the Criminal
Code. 33

Term of Reference 10.6(d) — matter appropriate for subsidiary legislation
7.19

Under its term of reference 10.6(d), the Committee considered whether the Amendment
Local Laws contain ‘only matter that is appropriate for subsidiary legislation’.

7.20

In the Commonwealth jurisdiction, the Department of Prime Minister and Cabinet’s
Legislation Handbook provides the following examples (among others) of matters generally
implemented only through Acts of Parliament:

7.21

•

significant questions of policy including significant new policy or fundamental changes
to existing policy

•

rules which have a significant impact on human rights and personal liberties

•

provisions creating offences or civil penalties which impose significant criminal penalties
(imprisonment or fines equal to more than 50 penalty units [$9000] for individuals or
more than 250 penalty units for corporations). 34

Similarly, the Senate Standing Committee on Regulations and Ordinances, in its 40th
Parliament Report, noted that delegated legislation may be identified as dealing with matters
‘more appropriately included in a Bill’ where the delegated legislation:

30

(1989) 166 CLR 161.

31

South Australia v Tanner (1989) 166 CLR 161 per Brennan J at 173, 176.

32

(1937) 58 CLR 618.

33

As referred to in paragraph 7.9, the Committee notes that, where there is no inconsistency, some local
government and State Government functions may coincide.

34

Department of Prime Minister and Cabinet, Legislation Handbook (February 2017), available at
˂https://pmc.gov.au/resource-centre/government/legislation-handbook˃ (viewed 3 September 2018), p 2.

9

8

•

manifests itself as a fundamental change in the law, intended to alter and
redefine rights, obligations and liabilities;

•

is a lengthy and complex document;

•

introduces innovation of a major kind into the pre-existing legal, social or
financial concepts;

•

impinges in a major way on the community;

•

is calculated to bring about radical changes in relationships or attitudes of
people in a particular aspect of the life of the community; […]

•

takes away, reduces, circumscribes or qualifies fundamental rights and
liberties traditionally enjoyed in a free and democratic society. 35

Application of Committee terms of reference to
specific clauses of the Amendment Local Laws

‘Annoy, molest or obstruct’ any other person
8.1

Clause 2.1(1)(h) of the Thoroughfares and Public Places Principal Local Law provides:
A person shall not … annoy, molest or obstruct any other person in or on a public
place.

8.2

Clause 4.1(2)(a) of the Local Government Property Principal Local Law provides:
A person must not, in or on any local government property … annoy, molest or
obstruct any other person.

‘Annoy’
8.3

The Committee considers that, for the following reasons, the prohibition against ‘annoying’
behaviour is not within power of section 3.5 of the LGA and would therefore offend
Committee term of reference 10.6(a).

8.4

The Macquarie Dictionary relevantly defines ‘annoy’ as follows:
1. to disturb in a way that is displeasing, troubling, or slightly irritating […]
3. to be disagreeable or troublesome.

8.5

In the Committee’s view, the term ‘annoy’ in clauses 2.1(1)(h) and 4.1(2)(a):
•

encompasses very minimally disruptive behaviour, the prohibition of which is not a
reasonable or proportionate exercise of the ‘good government’ function in section 3.1 of
the LGA 36

•

is insufficiently defined and therefore dependent upon the subjective assessment of a
local government officer,

and is therefore not within power of section 3.5 of the LGA.
35

Senate Standing Committee on Regulations and Ordinances, 40th Parliament Report, 112th Report (June 2015),
˂https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Regulations_and_Ordinances/Reports˃
(viewed 3 September 2018), p 59.

36

In the Committee’s view, the use of ‘annoy’ creates offences that would arise in many unspecified circumstances,
not only in ‘some instances which are immaterial to the fulfilment of the statutory object’: See South Australia v
Tanner (1989) 166 CLR 161 at 176, discussed in paragraph 7.12.
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‘Indecent act’
8.6

Clause 2.1(1)(j) of the Thoroughfares and Public Places Principal Local Law provides:
A person shall not … commit an indecent or offensive act in or on a public place.

8.7

Clause 4.1(2)(c) of the Local Government Property Principal Local Law provides:
A person must not, in or on any local government property … commit an indecent
or offensive act.

8.8

The Amendment Local Laws prescribe a modified penalty of $300, and a maximum penalty
on conviction of $5000, for committing an ‘indecent act’ in a public place or on local
government property.

8.9

The Committee noted Section 203(1) of the Criminal Code, which provides:
Indecent act in public
(1)

A person who does an indecent act —
(a)

in a public place or in the sight of any person who is in a public
place; or

(b)

in a police station or lock-up,

is guilty of a crime and is liable to imprisonment for 2 years.
Summary conviction penalty: imprisonment for 9 months and a fine of $9000.

8.10

Section 203 is not a prescribed offence under the Criminal Code (Infringement Notices)
Regulations 2015, and an infringement notice or modified penalty under those regulations is
therefore not available for commission of the offence. 37

8.11

Having regard to the applicable penalties, the Committee considered that ‘indecent act’ in
section 203 of the Criminal Code encompasses behaviour of such seriousness or
consequence that it should properly be regulated by State authorities with the appropriate
expertise, training and resources.

8.12

In the Committee’s view:
•

the prohibition against ‘indecent acts’ in the Amendment Local Laws, in adopting the
same terminology as section 203, purports to deal with serious criminal behaviour, the
penalty for which under the Criminal Code includes a term of imprisonment

•

such behaviour is properly regulated by an Act of Parliament and not by subsidiary
legislation.

8.13

The Committee therefore concludes that ‘indecent act’ in clauses 2.1(1)(j) and 4.2(2)(c) is not
appropriate for subsidiary legislation and contravenes Committee term of reference 10.6(d).

8.14

In addition, in the Committee’s view the modified penalties in the Amendment Local Laws
applying to an ‘indecent act’ in public may contravene section 9.16(2) of the LGA, which
provides that a local government can only prescribe a modified penalty for an offence if it is
satisfied that ‘commission of the offence would be a relatively minor matter’. 38

37

Unlike, by contrast, the offence of disorderly conduct under section 74A of the Criminal Code, which is a
prescribed offence, with the result that an infringement notice and modified penalty of $500 may be applied.

38

See Appendix 4.
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8.15

The Committee also noted that the prohibition against ‘indecent acts’:
•

prohibits the same behaviour as section 203 of the Criminal Code, but applies
substantially different penalties

•

is therefore arguably inconsistent with section 203 on the basis that it ‘alters, impairs or
detracts from’ its operation. 39 If that is the case, the prohibition would not be within
power of section 3.5 of the LGA as the power does not authorise the making of local
laws that are inconsistent with any Act.

‘Solicit money’
8.16

Clause 2.2(1)(n) of the Thoroughfares and Public Places Principal Local Law provides that ‘a
person shall not, without a permit … solicit money from a member of the public’.

8.17

Clause 3.13(1)(s) of the Local Government Property Principal Local Law provides that ‘a
person must not without a permit … solicit money from a member of the public’.

8.18

The Committee noted that the definition of ‘solicit’ 40 inserted by the Amendment Local Laws:

8.19

•

appears to target street begging activities as it excludes non-verbal requests for money
by buskers, and requests for charitable donations from registered charities

•

may not require any verbal or physical request for money, but could, for example,
comprise a sign or receptacle for money.

Until 2004, public begging was an offence under section 65(3) of the Police Act 1892. Along
with many other simple offences, section 65(3) was removed in 2004 following a 1992 report
by the Law Reform Commission of Western Australia (LRC). 41 In its report, the LRC noted the
following reason for recommending abolition of the offence of begging:
If a particular instance of begging is sufficiently ill-mannered to annoy or insult
persons faced with it sufficiently deeply to warrant the interference of the criminal
law it can be dealt with under the offence of disorderly conduct. 42

8.20

The modified penalties for soliciting money under the Amendment Local Laws are $250 on a
thoroughfare or public place and $300 on local government property.

8.21

The Committee is of the view that:

8.22

•

begging in streets and other public places is a matter of broad social significance.

•

prohibiting begging involves a ‘fundamental change to existing policy’ and a
‘fundamental change in the law, intended to alter and redefine rights, obligations and
liabilities’. 43

Clauses 2.2(1)(n) and 3.13(1)(s) therefore, in the Committee’s view:
•

contain matter not appropriate for subsidiary legislation

•

go beyond ‘accepted notions of local government’, and are therefore not within power
of section 3.5 of the LGA.

39

See paragraph 7.17.

40

See paragraph 6.4.

41

Criminal Law Amendment (Simple Offences) Act 2004, s 57.

42

Law Reform Commission of Western Australia, Project Number 85, Police Act Offences, August 1992, p 155.

43

See paragraphs 7.20 and 7.21.
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Other drafting issues
‘Destroy, damage alter, mark, deface or remove any object or thing’
8.23

Clause 2.1(1)(l) of the Thoroughfares and Public Places Principal Local Law purports to
prohibit the destruction, damage, alteration, marking, defacing or removal of ‘any property
or thing’ in or on a public place (which includes a thoroughfare). This would include, for
example, roadworks and other necessary modifications to thoroughfares and their surrounds.
The Committee suggests that any equivalent clause in a new local law be drafted so as to
exclude necessary works from any such prohibition.

‘Place or caused to be placed any furniture’
8.24

The new clause 3.13(1)(u) of the Local Government Property Principal Local Law purports to
prohibit, without a permit, activities such as placing picnic chairs in public parks. 44 The City
has confirmed that this was not the intended effect of the Amendment Local Laws and the
Committee therefore suggests that any equivalent clause in a new local law be drafted to
deal more specifically with the City’s concerns about the placing of furniture in public places
and on local government property.

Charitable organisations excluded from the definition of ‘solicit’
8.25

The Charitable Collections Act 1946 requires an organisation collecting money from the
public for specified charitable purposes to be licensed under that Act. Registration by the
Australian Charities and Not-for-profits Commission (as referred to in the definition of
‘solicit’) on the other hand, is required for the application of charity tax concessions and
various other benefits including the ability to make unsolicited phone calls.

8.26

The reference to a ‘charitable organisation registered with the Australian Charities and Notfor-profits Commission’ in the definition of ‘solicit’ should therefore be replaced with
‘charitable organisation licensed under the Charitable Collections Act 1946’.

9

Conclusion

9.1

The Amendment Local Laws were not validly made as the City did not comply, or
substantially comply, with the provisions of section 3.12 of the LGA in the making of the
Amendment Local Laws. The Committee therefore recommends that the Amendment Local
Laws be disallowed.

9.2

Certain provisions of the Amendment Local Laws, even if validly made, would contravene the
Committee’s Terms of Reference 10.6(a) and/or 10.6(d). Those provisions are identified in this
report.

Ms Emily Hamilton MLA
Chair
44

The Local Government Property Principal Local Law requires that a permit be obtained to ‘conduct a function, or
undertake any promotional activity, on local government property’. ‘Function’ is defined as ‘an event or activity
characterised by formal organisation and preparation and/or general advertisement or written notification. Under
the Amendment Local Laws, other, less formal, gatherings would require a permit to place furniture in a public
park.
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APPENDIX 4
EXTRACTS FROM THE LOCAL GOVERNMENT ACT 1995
3.1.

General function

(1)

The general function of a local government is to provide for the good government of
persons in its district.

(2)

The scope of the general function of a local government is to be construed in the context of
its other functions under this Act or any other written law and any constraints imposed by
this Act or any other written law on the performance of its functions.

(3)

A liberal approach is to be taken to the construction of the scope of the general function of
a local government.

3.2.

Relationship to State Government

The scope of the general function of a local government in relation to its district is not limited by
reason only that the Government of the State performs or may perform functions of a like nature.
3.5.

Legislative power of local governments

(1)

A local government may make local laws under this Act prescribing all matters that are
required or permitted to be prescribed by a local law, or are necessary or convenient to be
so prescribed, for it to perform any of its functions under this Act.

3.7.

Inconsistency with written laws

A local law made under this Act is inoperative to the extent that it is inconsistent with this Act or
any other written law.
3.12.

Procedure for making local laws

(1)

In making a local law a local government is to follow the procedure described in this
section, in the sequence in which it is described.

(2A)

Despite subsection (1), a failure to follow the procedure described in this section does not
invalidate a local law if there has been substantial compliance with the procedure.

(2)

At a council meeting the person presiding is to give notice to the meeting of the purpose
and effect of the proposed local law in the prescribed manner.

(3)

The local government is to —
(a)

give Statewide public notice stating that —
(i)

the local government proposes to make a local law the purpose and effect of
which is summarized in the notice; and

(ii) a copy of the proposed local law may be inspected or obtained at any place
specified in the notice; and
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(iii) submissions about the proposed local law may be made to the local government
before a day to be specified in the notice, being a day that is not less than 6
weeks after the notice is given;
and
(b)

as soon as the notice is given, give a copy of the proposed local law and a copy of the
notice to the Minister and, if another Minister administers the Act under which the
local law is proposed to be made, to that other Minister; and

(c)

provide a copy of the proposed local law, in accordance with the notice, to any
person requesting it.

(3a)

A notice under subsection (3) is also to be published and exhibited as if it were a local
public notice.

(4)

After the last day for submissions, the local government is to consider any submissions
made and may make the local law* as proposed or make a local law* that is not
significantly different from what was proposed.
* Absolute majority required.

(5)

After making the local law, the local government is to publish it in the Gazette and give a
copy of it to the Minister and, if another Minister administers the Act under which the local
law is proposed to be made, to that other Minister.

(6)

After the local law has been published in the Gazette the local government is to give local
public notice —
(a)

stating the title of the local law; and

(b)

summarizing the purpose and effect of the local law (specifying the day on which it
comes into operation); and

(c)

advising that copies of the local law may be inspected or obtained from the local
government’s office.

(7)

The Minister may give directions to local governments requiring them to provide to the
Parliament copies of local laws they have made and any explanatory or other material
relating to them.

(8)

In this section —
making in relation to a local law, includes making a local law to amend the text of, or
repeal, a local law.
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GLOSSARY
Term

Definition

Thoroughfares and
Public Places
Amendment Local Law

City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in
Thoroughfares and Public Places Amendment Local Law 2018

Local Government
Property Amendment
Local Law

City of Kalgoorlie-Boulder Local Government Property Amendment Local
Law 2018

Amendment Local
Laws

City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in
Thoroughfares and Public Places Amendment Local Law 2018 and City
of Kalgoorlie-Boulder Local Government Property Amendment Local Law
2018

Thoroughfares and
Public Places Principal
Local Law

City of Kalgoorlie-Boulder Activities on Thoroughfares and Trading in
Thoroughfares and Public Places Local Law 2000

Local Government
Property Principal
Local Law

City of Kalgoorlie-Boulder Local Government Property Local Law 2010

Committee

Joint Standing Committee on Delegated Legislation

LGA

Local Government Act 1995

Minister

Minister for Local Government

City

City of Kalgoorlie-Boulder

Department

Department of Local Government, Sport and Cultural Industries

Criminal Code

Criminal Code Act 1913

LRC

Law Reform Commission of Western Australia
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Joint Standing Committee on Delegated Legislation
Date first appointed:
15 June 2017
Terms of Reference:
The following is an extract from Schedule 1 of the Legislative Council Standing Orders:
'10.

Joint Standing Committee on Delegated Legislation

10.1

A Joint Standing Committee on Delegated Legislation is established.

10.2

The Committee consists of 8 Members, 4 of whom are appointed from each House. The Chair must be a Member of
the Committee who supports the Government.

10.3
10.4

A quorum is 4 Members of whom at least one is a Member of the Council and one a Member of the Assembly.
(a) A report of the Committee is to be presented to each House by a member of each House appointed for the
purpose by the Committee.
(b) Where a notice of motion to disallow an instrument has been given in either House pursuant to recommendation
of the Committee, the Committee shall present a report to both Houses in relation to that instrument prior to the
House's consideration of that notice of motion. If the Committee is unable to report a majority position in regards to
the instrument, the Committee shall report the contrary arguments.

10.5

Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 or another written law, an
instrument stands referred to the Committee for consideration.

10.6

10.7

In its consideration of an instrument, the Committee is to inquire whether the instrument (a)

is within power;

(b)

has no unintended effect on any person's existing rights or interests;

(c)

provides an effective mechanism for the review of administrative decisions; and

(d)

contains only matter that is appropriate for subsidiary legislation.

It is also a function of the Committee to inquire into and report on (a)

any proposed or existing template, pro forma or model local law;

(b)

any systemic issue identified in 2 or more instruments of subsidiary legislation; and

(c)

the statutory and administrative procedures for the making of subsidiary legislation generally, but not so as

to inquire into any specific proposed instrument of subsidiary legislation that has yet to be published.
10.8

In this order"instrument" means (a) subsidiary legislation in the form in which, and with the content it has, when it is published;
(b) an instrument, not being subsidiary legislation, that is made subject to disallowance by either House under a
written law;
"subsidiary legislation" has the meaning given to it by section 5 of the Interpretation Act 1984'.
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