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EXECUTIVE SUMMARY AND RECOMMENDATIONS
EXECUTIVE SUMMARY
1

On June 26 2003, the Corruption and Crime Commission Bill 2003 and the Corruption
and Crime Commission Amendment Bill 2003 (“Bills”) were referred to the Standing
Committee on Legislation (“Committee”).

2

The Bills initially formed one bill known as the Corruption and Crime Commission
Bill 2003 (“original Bill”). The original Bill was split in the Legislative Council, in
order to enable the provisions dealing with the establishment of the Corruption and
Crime Commission (“CCC”), to be promptly enacted.1

3

The provisions relating to the establishment of the CCC formed the Corruption and
Crime Commission Bill 2003 which was passed on June 26 2003 and received Royal
Assent on July 3 2003. As the Corruption and Crime Commission Bill 2003 has been
assented to, it is referred to in this Report as the Corruption and Crime Commission
Act 2003 (“CCC Act”). At the time of the presentation of this Report, the CCC Act
has not yet come into operation.2

4

The remaining provisions of the original Bill became the Corruption and Crime
Commission Amendment Bill 2003 (“CCC Amendment Bill”).

5

The CCC Act and the CCC Amendment Bill replace the Anti-Corruption Commission
with a new agency, the CCC. The CCC is to have the following functions:
•

a misconduct function which involves investigation and action against police
and general public sector misconduct;

•

a function called an organised crime function which despite its name
actually leaves this function to the police and assigns to the CCC the exercize
of powers previously to be exercized by a special commissioner under the
Criminal Investigation (Exceptional Powers) and Fortification Removal Act
2002;

•

a prevention and education function; and

•

a function of completing Police Royal Commission matters.

1

Western Australia, Legislative Council, Parliamentary Debates (Hansard), June 26 2003, p57. See also
Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), June 26 2003, p78.

2

Section 2(1) of the CCC Act provides that it comes into operation on a day to be fixed by proclamation.
At the time of the presentation of this Report, the CCC Act had not been proclaimed.
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TWENTY-FIRST REPORT

This Report is wide ranging, however the Committee’s main concern has been the
proper balance between power and accountability. This has led the Committee to look
at such matters as the structure, composition and model of the CCC, and its functions
and powers. Given the breadth of this Report, the Committee highlights the following
amendments which it considers will be fundamental to ensuring the success of the
new agency:
•

The amendments in relation to the misconduct function which are intended to
enable the CCC to direct its resources to allegations of serious misconduct
rather than less serious allegations thereby enabling the agency to properly
perform its functions.

•

The amendments to involve the parliamentary committee with oversight of the
new agency in the appointment process for the Commissioner of the CCC and
the Parliamentary Inspector. These amendments make both these roles
accountable to the Parliament and the people of Western Australia through a
parliamentary joint committee.

•

The amendments directed to creating the office of the Parliamentary Inspector
as an agent of the parliamentary committee with oversight of the CCC. The
Committee considers that this is the most comprehensive and effective model
of accountability.

•

Given the CCC’s extensive coercive powers, the Committee recommends an
amendment which provides that the Parliamentary Inspector is to have the
ability to directly audit any operation carried out pursuant to the powers
conferred or made available by the CCC Act. This will include operations
conducted by the Police Service using exceptional powers granted by the
CCC pursuant to the organised crime function.

•

The amendments in relation to the prevention and education function of the
CCC which are directed to creating a clear link between the intelligence
gathering role of the agency and its prevention and education function.

Apart from these matters, the Committee has recommended a number of significant
amendments to the CCC Act and the CCC Amendment Bill in order to address the
issues raised during the course of the inquiry. The Committee also has made a
number of recommendations for the Government to consider.

RECOMMENDATIONS
8

Recommendations are grouped as they appear in the text at the page number
indicated:

ii
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Executive Summary and Recommendations

Page 46
Recommendation 1: The Committee recommends that clause 5 and proposed sections
30, 31, 33 and 38 in clause 10 of the Corruption and Crime Commission Amendment
Bill 2003 be amended in accordance with Appendix 14.
Page 46
Recommendation 2: The Committee recommends that the definition of “disciplinary
action” in clause 5 of the Corruption and Crime Commission Amendment Bill 2003 be
amended in the following manner:
Page 4, line 15 after “means” – To insert –
“

any ”.
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Page 47
Recommendation 3: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a provision into the
Corruption and Crime Commission Act 2003 in relation to reviewable police action, and
to make consequential amendments to clauses 6 and 10 in the following manner:
New Clause 10:
Page 13, after line 31 - To insert the following new Clause “10

Section 21A inserted

After section 17 the following section is inserted “
21A.

Reviewable police action

(1)
The Commissioner of Police is required to notify the Commission of
matters concerning, or that may concern, reviewable police action in accordance with
guidelines issued under section 30.
(2)
The Commission is not to receive or consider any matter that
concerns, or may concern, reviewable police action unless it determines that a matter
should be dealt with for the purposes of this Act.
”.
”.
Clause 6:
Page 10, lines 27 to 30  To delete “ ; or” in line 27 and delete the lines that follow.

Clause 20, proposed section 28:
Page 18, line 2  To delete the line.
Page 19, lines 18 to 22 - To delete the lines.

iv
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Page 48
Recommendation 4: The Committee recommends that clause 6 of the Corruption and
Crime Commission Amendment Bill 2003 be amended in the following manner:
‘Technical amendments’ recommended by the Anti-Corruption Commission:
Page 9, line 23 – To insert after “person” “

or to cause a detriment to any person

”.

Page 9, line 33 – To insert after “officer” “
whether or not the public officer was acting in their public officer capacity at the time
of engaging in the conduct
”.
Page 10, line 13 – To insert after “or” “

the benefit or detriment of

”.

Amendment relating to “public body:
Page 9, line 32 – To delete “body” and insert instead –
“

authority

”.
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Page 49
Recommendation 5: The Committee recommends that in relation to allegations against
Corruption and Crime Commission officers amendments be made to clauses 10 and 13
of the Corruption and Crime Commission Amendment Bill 2003 in the following
manner:
Clause 10, proposed section 27:
Page 17, lines 8 to 10  To delete the lines.
Clause 13, proposed section 196:
Page 112, after line 23  To insert “(4)
The Commission is to notify the Parliamentary Inspector whenever it receives an
allegation that concerns, or may concern, an officer of the Commission and at any time the
Parliamentary Inspector may review the Commission’s acts and proceedings with respect to its
consideration of such an allegation.
(5)
Upon a review under subsection (4), the Parliamentary Inspector may notify the
Commission that the matter is to be removed to the Parliamentary Inspector for consideration
and determination.
(6)
On receipt of a notice under subsection (5), the Commission is to comply with its
terms.
(7)

Upon a removal under subsection (5), the Parliamentary Inspector may (a)

annul the Commission’s determination and substitute another; or

(b)
make any decision the Parliamentary Inspector might otherwise have made
had the Parliamentary Inspector exercized an original jurisdiction; or
(c)
make any ancillary order, whether final or provisional, that is remedial or
compensatory.
(8)
Where the Parliamentary Inspector proposes to act under subsection (7)(a), the
Commission must be given a reasonable opportunity to show cause why its determination
should not be annulled.
(9)
The Parliamentary Inspector must not undertake a review of a matter that arises from,
or can be dealt with under, a jurisdiction created by, or that is subject to, the Industrial
Relations Act 1979.
”.

vi
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Recommendation 6: The Committee recommends that proposed section 27 in clause 10
of the Crime and Corruption Commission Amendment Bill be amended in the
following manner:
Page 17, line 22 - To insert after “Code” “
or is of a kind that, if established, would constitute grounds for removal from judicial
office
”.
Page 17, after line 22 - To insert “
(4a)
The Commission, when performing its functions in relation to the conduct of a
holder of judicial office must proceed having proper regard for preserving the
independence of judicial officers.
(4b)
When investigating a holder of judicial office, the Commission must act in
accordance with conditions and procedures formulated in continuing consultation with
the Chief Justice.
”.
Page 17, line 23 - To delete “subsection (4)” and insert instead “

this section

”.
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Page 51
Recommendation 7: The Committee recommends that in relation to a decision to take
no action, proposed section 18 in clause 7 of the Corruption and Crime Commission
Amendment Bill 2003 be amended in the following manner:
Page 13, after line 18 - To insert “
(3)
When the Commission is deciding whether further action for the purposes of
this Act in relation to an allegation is warranted, the matters to which it may have
regard include the following —
(a)
the seriousness of the conduct or involvement to which the allegation
relates;
(b)
whether or not, in the case of an allegation under section 4, the
allegation is frivolous or vexatious or is made in good faith;
(c)
whether or not the conduct or involvement to which the allegation
relates is or has been the subject of appropriate investigatory or other action
otherwise than for the purposes of this Act;
(d)
whether or not, in all the circumstances, the carrying out of further
action for the purposes of this Act in relation to the allegation is justified or is
in the public interest.
”.

viii

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

TWENTY-FIRST REPORT

Executive Summary and Recommendations

Page 52
Recommendation 8: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a provision into the
Corruption and Crime Commission Act 2003 similar to section 26 of the Anti-Corruption
Commission Act 1988. This can be effected by amending clause 10 of the Bill to insert a
new proposed section in the following manner:
Page 22, after line 6 - To insert “
35A.

Person investigated can be advised of the outcome of the investigation
The Commission may inform a person to whom an allegation relates as to the outcome
of any investigation carried out by the Commission or an appropriate authority in
relation to the allegation if 
(a)

the person requests the information; or

(b)
the Commission considers that giving the information to the person is in the
person’s best interests,
and the Commission considers that giving the information to the person will not
prejudice the carrying out of any further action in relation to the allegation.
”.
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Recommendation 9: The Committee recommends that proposed section 25 in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 16, after line 20 - To insert “
(5)

A person who makes a report under this section and who does so 
(a)
knowing that the content of the report is false or misleading in a
material respect;
(b)

maliciously, or recklessly,

is guilty of a crime.
(6)
A charge cannot be brought against a person under subsection (5) other than
by the Director of Public Prosecutions.
Penalty: Imprisonment for 3 years and a fine of $60,000.
Summary penalty: $10, 000.
”.

x
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Recommendation 10: The Committee recommends that proposed section 25 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 16, after line 20 - To insert “
(5)

A publication by (a)

a complainant;

(b)

a person who has relied upon information derived from a
complainant; or

(c)

a person who has no reliable source of knowledge (which shall be
presumed in the absence of proof to the contrary),

that an allegation has been made about a person to the Commission carries
with it, an inference that there were reasonable grounds for making the
complaint.
”.
In the event that Recommendation 9 is agreed to the Committee observes that this
amendment will become subsection (7).
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Recommendation 11: The Committee recommends that when matters are referred to
the Corruption and Crime Commission by the Anti-Corruption Commission and the
Ombudsman, the informant be notified of a decision to take no action. The Committee
recommends that proposed section 35 in clause 10 of the Corruption and Crime
Commission Amendment Bill 2003 be amended so that it reads as follows:
“35.

Informant to be notified of decision not to take action

If (a)

a person makes an allegation under section 25 or 28(2);

(b)

an allegation under the A-CC Act is referred to the Commission; or

(c)
a complaint under the Parliamentary Commissioner Act 1971 is referred to the
Commission,
and the Commission decides to take no action, the Commission must notify the person who
made the allegation or complaint that the Commission has decided that no action will be taken.
”.
The statutory amendments required to effect these changes in the House are as follows Page 22, line 3 – To insert after “If” –
“

(a)

”.

Page 22, line 4 – To insert after “28(2)” –
“
;
(b)

an allegation under the A-CC Act is referred to the Commission; or

(c)
a complaint under the Parliamentary Commissioner Act 1971 is referred to the
Commission
”.
Page 22, line 5 – To insert after “person” –
“

xii

who made the allegation or complaint

”.
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Recommendation 12: The Committee recommends that the Government seriously
consider amending the Crime and Corruption Commission Act 2003 to provide that the
Crime and Corruption Commission is to perform a function of investigating serious
and organised crime.
Page 67
Recommendation 13: The Committee recommends that proposed section 50(2) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
so that it reads as follows:
“(2)

For the purposes of this section a person stands charged with an offence when (a)
the person is informed by the person investigating the offence that he or she
will be charged with the offence;
(b)
the persons investigating the offence ought to have formed the view that the
person should be charged with the offence,
whether or not at that time a complaint in respect of the offence has been made or
sworn; or
(b) (c) a complaint in respect of the offence is made or sworn,
whichever happens first.

”.

The statutory amendment required to effect these changes in the House is as follows Page 31, line 5 - To insert after “offence” –
“

;
(b)
the persons investigating the offence ought to have formed the view that the
person should be charged with the offence
”.
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Recommendation 14: The Committee recommends that proposed section 51 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 31, line 13 - To delete “this Division” and insert instead “

Divisions 3, 4 and 5

”.

Page 31, after line 31 - To insert “
(6)
The Commission may at any time revoke an exceptional powers finding by
notice to the Commissioner of Police.
”.
Page 72
Recommendation 15: In relation to proposed sections 60(2) and 64(3) in clause 10 of
the Corruption and Crime Commission Amendment Bill 2003, the Committee draws
the attention of the House to its comments at paragraphs 5.59 to 5.61 of this Report.
The Committee recommends that:
(a)
during debate in the Council the responsible Minister clarify the operation of
proposed sections 60(2) and 64(3); and
(b)
before establishing the Corruption and Crime Commission, the Government do
consider and address the practical consequences that arise,
in light of the matters raised in those paragraphs.
Page 74
Recommendation 16: The Committee recommends that proposed section 62(2) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 38, line 31 - To insert after “notice” “

xiv

as soon as is reasonably practicable

”.
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Recommendation 17: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 40 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
16.
(1)

Section 40 amended
Section 40(1) is amended as follows: (a)

before paragraph (a) the following paragraph is inserted “

(b)

(aa)

to audit the operation of the Act;

”;

before paragraph (c) the following paragraph is inserted “
(cc) to audit any operation carried out pursuant to the powers conferred
or made available by this Act;
”;

(c)

in paragraph (e) before “Parliament” – To insert “

(d)

”;

in paragraph (e) by deleting “Standing Committees” and inserting instead “

(2)

either House of

the Standing Committee

”.

Section 40(2)(d) is amended by inserting before “Parliament” “

either House of

”.
”.

Note: Proposed section 16(1)(d) relates to the matter discussed in Recommendation 46.
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Recommendation 18: The Committee recommends proposed section 76(7) in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 49, line 18 - To insert after “premises” “

where there is fresh evidence

”.

Page 79
Recommendation 19: The Committee recommends that proposed section 79 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 50, after line 19 - To insert “
(3)
Subsection (2) does not extend to prevent claims in tort in relation to premises
other than those in respect of which the fortification notice is given.
”.
Page 86
Recommendation 20: The Committee draws the attention of the House to its comments
at paragraphs 6.19 to 6.24 of this report and recommends that the Government, as a
matter of priority, seriously consider amending the Corruption and Crime Commission
Act 2003 with a view to providing for a multiperson commission.
Page 86
Recommendation 21: The Committee recommends that the Government, as a matter
of priority, seriously consider amending the Corruption and Crime Commission Act
2003 to provide for the appointment of up to two Assistant Commissioners to assist the
Commissioner.

xvi
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Recommendation 22: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 8 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause “
9.

Section 8 amended

Section 8 is amended as follows:
(a) by deleting subsections (1) and (2) and inserting instead “
(1) A person is qualified for appointment as the Commissioner if the
person has served as, or is qualified for appointment as, a judge of the
Supreme Court of Western Australia or another State or Territory, the High
Court of Australia or the Federal Court of Australia. ”;
(b)

after subsection (3) the following subsection is inserted “ (4) A person holding a judicial office shall retire upon appointment as
Commissioner. ”.
”.

Note: Proposed section 9(a) relates to the matter discussed in Recommendation 24.
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Recommendation 23: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend Schedule 1 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 117, after line 27 – To insert the following new Clause –
“
16.

Schedule 1 amended
Schedule 1 is amended as follows:
(a)

clause 1 is repealed and the following clause is inserted instead “1.

Tenure of office

Subject to this Act, the Commissioner holds office for a period of 5 years and
is eligible for reappointment once.
”;
(b)

clauses 4(4) and 4(5) are repealed.
”.

Note: Proposed 16(1) also relates to the matter discussed in Recommendation 26.
Page 97
Recommendation 24: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to address the Committee’s concerns
about the restrictions created by the current definition of “legal practitioner” in section
8 of the Corruption and Crime Commission Act 2003. The statutory amendments
required to effect these changes are contained in Recommendation 22 which inserts a
new clause to amend section 8 of the Corruption and Crime Commission Act 2003.
Page 100
Recommendation 25: The Committee recommends that the appointment process for
the Commissioner be amended as proposed in Appendix 8.

xviii
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Recommendation 26: The Committee recommends that clause 1 of Schedule 1 of the
Corruption and Crime Commission Act 2003 be amended to provide that the
Commissioner holds office for a period of 5 years and is eligible for reappointment
once. The statutory amendments required to effect this change in the House are set out
in Recommendation 23.
Page 104
Recommendation 27: In the event that the Government amends the Crime and
Corruption Commission Act 2003 as recommended by the Committee in
Recommendation 21, the Committee recommends that the Assistant Commissioners
should be appointed by the Governor. In addition, the Commissioner should be able to
delegate to the Assistant Commissioners all the powers vested in him/her other than the
power of delegation and the power to determine whether a hearing should be public.
Page 116
Recommendation 28: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to delete section 34 of the Corruption
and Crime Commission Act 2003 and replace it with a new section in the following
manner:
Page 110, after line 23 – To insert the following new Clause “14.

Section 34 amended

Section 34(1) is amended by deleting subsections (1), (2) and (3) and inserting instead “(1)

The Parliamentary Inspector is appointed by the Governor by commission issued
under the Public Seal of the State on the joint recommendation of the President of the
Legislative Council (“the President”) and the Speaker of the Legislative Assembly
(“the Speaker”) and holds office subject to this Act.

(2)

The President and the Speaker are to recommend the appointment of a person from a
list submitted by the nominating committee, who has bipartisan support.
”.
”.
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Recommendation 29: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend Schedule 2 of the Corruption
and Crime Commission Act 2003 with regard to the term of appointment for the
Parliamentary Inspector in the following manner:
Page 119, after line 8 – To insert the following new Clause “
17.

Schedule 2 amended

Clause 1 is deleted and the following clause is inserted instead “1.

Tenure of office

Subject to this Act, the Parliamentary Inspector holds office for a period of 5 years
and is eligible for reappointment once.
”.
”.

xx
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Recommendation 30: The Committee recommends that a new Part be created in the
Corruption and Crime Commission Act 2003 addressing the parliamentary standing
committee. Accordingly the Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended in the following manner:
Page 117, after line 16 – To insert the following new Clause “14.

Part 13A inserted

After section 50 insert the following new Part “

Part 13A - Standing Committee
216A. Standing committee of Houses of Parliament
(1)

The Houses of Parliament are to establish a joint standing committee
comprising an equal number of members appointed by each House.

(2)

The functions and powers of the standing committee are determined by
agreement between the Houses and are not justiciable.

(3)

The committee established under the name of the Joint Standing Committee
on the Anti-Corruption Commission shall (a)

carry on the functions conferred on the standing committee under this
Act; and

(b)

have the same powers with respect to the Commission and the
Parliamentary Inspector as it has with respect to the Anti-Corruption
Commission,

until such time as the Houses appoint the Standing Committee.
”.
”.
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Recommendation 31: The Committee recommends that the definition of “Standing
Committee” in clause 5 of the Crime and Corruption Commission Amendment Bill be
amended to read:
“Standing Committee” is the committee referred to in section 216A.
The statutory amendment required to effect this change in the House is as follows:
Clause 5, page 8, lines 26 to 33 - To delete “means -” in line 26 and delete the lines that follow
and insert instead “

is the committee referred to in section 216A;

”.

Page 125
Recommendation 32: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 33 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
13.

Section 33 amended

After section 33(3) the following subsections are inserted “
(4)
The Parliamentary Inspector is an officer of Parliament whose primary
function is to assist the standing committee.
(5)
The Parliamentary Inspector is an officer of the Parliament who helps the
standing committee in the performance of its functions.
.”
”.

xxii
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Recommendation 33: The Committee recommends that the Government, as a matter
of priority, do consider and introduce into the Legislative Assembly, legislation to
amend the Corruption and Crime Commission Act 2003 by creating a Public Interest
Monitor who will have a role in relation to:
(a)

(b)

applications by the Corruption and Crime Commission under:
(i)

the Surveillance Devices Act 1998;

(ii)

the Telecommunications (Interception) Act 1979 (Cth); and

(iii)

search warrants referred to in proposed section 101 in clause 10 of the
Corruption and Crime Commission Amendment Bill 2003; and

applications by the Commissioner of Police to the Corruption and Crime
Commission for an exceptional powers finding under proposed section 46 in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003.

Page 131
Recommendation 34: The Committee recommends that the Parliament be excluded
from the definition of “appropriate authority” and that the process in proposed new
sections 27A and 27B be utilised in relation to allegations concerning Members of
Parliament. The Committee refers readers to Appendix 10 which contains the
statutory amendments required to effect these changes in the Council.
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Recommendation 35: The Committee recommends that clause 10 of the Crime and
Corruption Commission Amendment Bill 2003 be amended in the following manner:
Page 15, lines 1 to 11 - To delete the clause.
Page 27, after line 21 - To insert “
(6)
A recommendation made by the Commission under this section is not a
finding, and is not to be taken as a finding, that a person has committed or is guilty of
a criminal offence or has engaged in conduct that constitutes or provides grounds on
which that person’s tenure of office, contract of employment, or agreement for the
provision of services, is, or may be, terminated.
”.
Page 133
Recommendation 36: The Committee recommends that proposed sections 87(2) in
clause 10 and proposed section 202(2) in clause 13 of the Corruption and Crime
Commission Amendment Bill 2003 be deleted. This may be effected in the following
manner:
Page 54, lines 5 to 7 - To delete the lines.
Page 114, lines 24 to 26 - To delete the lines.

xxiv
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Recommendation 37: The Committee recommends that clause 5 and proposed sections
94 and 100 in clause 10 of the Corruption and Crime Commission Amendment Bill
2003 be amended in the following manner:
Clause 5:
Page 3, line 21 – To insert before “Section” –
“ (1) ”.

Page 9, after line 10 – To insert “(2)

Section 3 is further amended by inserting the following subsection 
“
(2)
Nothing in this Act affects, or is intended to affect, the operation of
the Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891
and a power, right or function conferred under this Act is not to be exercized
if, or to the extent, that the exercize would relate to a matter determinable
exclusively by a House of Parliament, unless that House so resolves.
”.
”.

Clause 10, proposed section 94:
Page 60, lines 22 to 23  To delete the lines.
Clause 10, proposed section 100:
Page 66, lines 4 and 5  To delete the lines.
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Recommendation 38: The Committee recommends that proposed section 138 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 90, after line 5 - To insert “
(1)
Before the Commission conducts an examination for the purposes of an
investigation under this Act, the Commission is to inform the witness of the general
scope and purpose of the investigation.
(2)
Subsection (1) does not apply if the Commission considers that in the
circumstances it would be undesirable to so inform the witness.
”.
Page 90, line 6 – To insert before “Except” “

(3)

”.

Page 143
Recommendation 39: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended as proposed by the Crown Solicitor’s
Office in Appendix 11 under the heading “Proposed amendment relating to the
Telecommunications (Interception) Act 1979 (Cth)” in section 1.2 of the letter, however
the amendment is to be made at page 146, after line 29.

xxvi
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Recommendation 40: The Committee recommends that the long title of the Crime and
Corruption Commission Amendment Bill be amended in the following manner:
Page 1, line 1 - To insert after “2003” the following “
;
•

repeal the Anti-Corruption Commission Act 1988;

•

repeal the Criminal Investigation (Exceptional Powers) and Fortification Removal
Act 2002; and

•

make amendments and provide for transitional matters as a consequence of the
enactment of this Act and the repeal of other Acts
”.

Page 147
Recommendation 41: The Committee recommends that clause 1 of the Crime and
Corruption Commission Amendment Bill be amended in the following manner:
Clause 1, page 2, line 4 - To insert after “Amendment” the following –
“

and Repeal

”.

Page 148
Recommendation 42: The Committee recommends that the Crime and Corruption
Commission Amendment Bill be amended by inserting two new clauses in the form
shown in Appendix 12. However, the Committee observes that clause 18 (which
renumbers the Corruption and Crime Commission Act 2003 so that it appears the same
as the original Bill when introduced into the Legislative Assembly) will need to be
further amended to accommodate the new sections that the Committee has
recommended be inserted, if those new sections are adopted by the House.
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Recommendation 43: The Committee recommends that the Crime and Corruption
Commission Amendment Bill be amended to amend section 12 of the Crime and
Corruption Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause –
“
10.

Section 12 amended

Section 12 is amended by inserting the following subsection after subsection (2) “
(2a)
The process for nomination and consultation with regard to the appointment
of a person to act in the office of Commissioner shall be the same as that for the
appointment of the Commissioner except that (a)
the process may be carried out prospectively even though the
necessity for an appointment has not arisen;
(b)
it may be carried out with respect to a number of persons each of
whom is eligible to be appointed should the necessity arise; and
(c)
any bipartisan support for a person lapses on the expiration of 12
months from the date of the resolution.
”.
”.

xxviii
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Recommendation 44: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 15 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 13, after line 19 – To insert the following new Clause –
“
8.

Section 15 amended
Section 15(2) is amended in the following manner (1)
by deleting paragraph (a) and inserting instead “
(a)

(2)

analysing the intelligence it gathers in support of its
investigations into organised crime and misconduct; and
(b)
analysing the results of its investigations and the information
it gathers in performing its functions; and
(c)
analysing systems used within public authorities to prevent
misconduct; and
(d)
using information it gathers from any source in support of its
prevention and education function; and
”.
after paragraph (c) to insert -

“
(g)

ensuring that in performing all of its functions it has regard to
its prevention and education function; and

(h)

generally increasing the capacity of public authorities to
prevent misconduct by providing advice and training to those
authorities , if asked, to other entities: and
”.
”.
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Recommendation 45: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 38 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
15.

Section 38 amended

Section 38 is amended by inserting the following subsection after subsection (2) “
(2a) The process for nomination and consultation with regard to the appointment of
a person to act in the office of Parliamentary Inspector shall be the same as that for the
appointment of the Parliamentary Inspector except that (a) the process may be carried out prospectively even though the necessity
for an appointment has not arisen;
(b) it may be carried out with respect to a number of persons each of whom
is eligible to be appointed should the necessity arise; and
(c)
any bipartisan support for a person lapses on the expiration of 12
months from the date of the resolution.
”.
”.
Page 156
Recommendation 46: The Committee recommends that section 40 of the Corruption
and Crime Commission Act 2003 be amended to provide for a reference to “the
Standing Committee”. The statutory amendments required to effect these changes are
contained in Recommendation 17 which inserts a new clause to amend section 40 of the
Corruption and Crime Commission Act 2003.

xxx
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Recommendation 47: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 60 of the Corruption and
Crime Commission Act 2003 in the following manner:
Page 97, after line 27 – To insert the following new Clause “
11.
Section 60 amended
(1)
(2)

Section 60(1) is amended by deleting “5” and inserting instead “
3
”.
After section 60(1) the following subsection is inserted –
“(1a) In addition to any matters that the Minister may determine, the
Minister shall also have regard to whether the Act should be amended to
include (a)

a multi person Commission;

(b)

the appointment of up to two Assistant Commissioners;

(c)
jurisdiction over private entities executing public
functions;

(3)

(d)

the commission having an investigative crime
function;

(e)

a public interest monitor;

(f)

the commission performing a witness protection
function;

(g)

the commission taking over the confiscation of
proceeds of crime from the Director of Public
Prosecutions;

(h)

provision for witness and interpreter fees; and

(i)

the adoption of the legislative scheme of the Crime
and Misconduct Act 2001(Qld).

Section 60(2) is amended by deleting “6” and inserting instead –
“
4
”
”.

Note: Proposed section 11(2) relates to the matter discussed in Recommendation 48.
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Recommendation 48: The Committee recommends that section 60 of the Corruption
and Crime Commission Act 2003 should be amended to include certain matters as
“terms of reference” for the review (although the review should not be limited to these
matters). The statutory amendments required to effect these changes are contained in
Recommendation 47 which inserts a new clause to amend section 60 of the Corruption
and Crime Commission Act 2003.
Page 160
Recommendation 49: The Committee recommends that clause 2 of the Corruption and
Crime Commission Bill 2003 be amended in the following manner:
Page 2, after line 15 – To insert “
(4)
In the event that any provision of this Act has not been proclaimed within 12
months of the act being assented to, it shall come into operation upon the date 12
months after assent.
”.
Page 161
Recommendation 50: The Committee recommends that proposed section 28(2)(b) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 18, line 11 - To insert after “of” “

xxxii

relevance or

”.
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Recommendation 51: The Committee recommends that proposed section 42(5) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 27, lines 19 to 20 - To delete the words “for the purposes of section 103 of the Justices
Act 1902 and section 611B of the Criminal Code” and insert instead “
by the independent agency for the purposes of discharging its obligations
under section 103 of the Justices Act 1902 and section 611B of the Criminal
Code
”.
Page 163
Recommendation 52: The Committee recommends that proposed section 43 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be deleted. The
statutory amendment required to effect these changes in the Council is as follows:
Page 27, line 22 to page 28, line 2 - To delete the lines.
Page 164
Recommendation 53: The Committee recommends that proposed section 83 in clause
10 be amended by inserting the following words at the start of subsection (1):
“Except with the consent of the Parliamentary Inspector”.
The statutory amendment required to effect this change in the House is as follows Page 51, line 27 – To delete “A” and insert instead –
“

Except with the consent of the Parliamentary Inspector, a

”.

Page 165
Recommendation 54: The Committee recommends that proposed section 94(2)(a) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 59, line 28 - To delete “concerned” and insert instead “

required

”.
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Page 166
Recommendation 55: The Committee recommends that proposed section 94 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 60, line 29 – To insert after “Act;” –
“

or

”.

Page 60, line 30 to page 61 line 2 – To delete the lines and insert instead “

(c)

disciplinary action.

”.

Page 167
Recommendation 56: The Committee recommends that proposed section 95 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 61, line 13 - To delete “document” and insert instead “

xxxiv

record

”.
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Page 170
Recommendation 57: The Committee recommends that proposed section 101 in clause
10 of the Corruption and Crime Commission Bill 2003 be amended in the following
manner:
Page 66, line 15 - To insert after “suspected” “

serious

”.

Page 67, after line 26 - To insert “(7)
the law and practice relating to search warrants issued under section 711 of the
Criminal Code shall apply to an application for a search warrant under this section.
(8)
Before the authorised person uses force that may cause damage to a place or thing to
gain entry or access to the place or thing the authorised person must, if reasonably
practicable (a)

(b)

ask the occupier of the place to allow the authorised person to enter the place
or to have access to the thing; and
give the occupier a reasonable opportunity to allow the entry or access.
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Page 172
Recommendation 58: The Committee recommends that proposed section 122(1)(a) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
so that the beginning of it reads as follows –
“(1)

A participant in a controlled operation must not (a)
intentionally induce another person to engage in misconduct that there is no
reason to suspect that person has previously engaged in; or
(b)

engage in conduct …..

”.

The statutory amendments required to effect this change in the House are:
Page 80, line 26 – To delete “An authority to conduct” and insert instead –
“

A participant in

”.

Page 80, lines 27 to 28 – To delete the lines.

Page 80, line 29 – To delete “inducing a” and insert instead –
“

induce another

”.

Page 80, line 30 - To insert after “misconduct” –
“

that there is no reason to suspect that person has previously engaged in

”.

Page 80, lines 30 to 31 - To delete “of a kind that the person would not otherwise have
intended to engage in
”.
Page 81, line - To delete “engaging” and insert instead –
“

engage

xxxvi

”.
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Recommendation 59: Committee recommends that proposed section 130(a) in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended so that it
reads as follows –
“(a)
the activity or conduct does not involve any participant in the operation
intentionally inducing a person to engage in misconduct that there is no reason to
suspect that person had previously engaged in; and ”.
The statutory amendments required to effect this change in the House are:
Page 86, lines 15 and 16 – To delete “the person would not otherwise have intended to engage
in” and insert instead “

there is no reason to suspect that person had previously engaged in

”.

Page 174
Recommendation 60: The Committee recommends that proposed section 145 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 93, line 13 – To insert after “Act;” –
“

or

”.

Page 93, lines 14 to 19 – To delete the lines and insert instead “

(iii)

disciplinary action.

”.

Page 177
Recommendation 61: The Committee recommends that in relation to arrest warrants,
proposed sections 148 and 150 in clause 10 of the Corruption and Crime Commission
Amendment Bill 2003 be amended as proposed in Appendix 13.
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Page 180
Recommendation 62: The Committee recommends that clause 32 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 125, after line 26 – To insert “(ba) the rights, interests and welfare of any person employed by the A-CC
are transferred to the Commission; ”.

Page 125 line 28 – To delete “and” where it second appears and insert instead “,”.
Page 125, line 28 – To insert after “b” –
“

and (ba)

”.

Page 126 line 8 – To delete “and” and insert instead “,”.
Page 126, line 8 – To insert after “b” –
“

and (ba)

”.

Page 126 line 12 – To delete “and”.
Page 126, line 12 – To insert after “b” –
“

and (ba)

xxxviii

”.
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Page 182
Recommendation 63: The Committee recommends that clause 51 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 135, line 18 - To delete “that contain a provision”.
Page 135, line 18 - To delete “(4)” and insert instead “

(2)

”.
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Page 184
Recommendation 64: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a new Part 1, Division 2 into
the Corruption and Crime Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause –
“
7.

Part 1 amended

(1)

Part 1 is amended by inserting after “Part
“ Division 1 – Introduction ”.

(2)

After section 5 the following Division is inserted “
Division 2 – Purpose
7A
Act’s purposes
The main purposes of this Act are (a)
to combat and reduce the incidence of organised crime; and
(b)
to improve continuously the integrity of, and to reduce the
incidence of misconduct in, the public sector.

1 – Preliminary” -

7B
How Act’s purposes are to be achieved
(1)
The Act’s purposes are to be achieved primarily by
establishing a permanent commission to be called the Corruption and
Crime Commission.
(2)
The Commission is to be able to authorise the use of
investigative powers not ordinarily available to the police service to
effectively investigate particular cases of organised crime.
(3)
The Commission is to help public authorities to deal
effectively and appropriately with misconduct by increasing their
capacity to do so while retaining power to itself investigate cases of
misconduct, particularly serious misconduct.
”.
”.
Page 185
Recommendation 65: The Committee recommends that the Government, as a matter
of priority, do consider and introduce into the Legislative Assembly, legislation that
will amend the Corruption and Crime Commission Act 2003 to incorporate a provision
similar to section 48 of the Anti-Corruption Commission Act 1988 in relation to fees for
witnesses and interpreters.
xl
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Page 185
Recommendation 66: The Committee recommends that the Government, as a matter
of priority, do introduce legislation that will amend the Criminal Property Confiscation
Act 2000 to enable the Corruption and Crime Commission to utilise the powers
available under that Act.
Page 188
Recommendation 67: The Committee recommends that clause 11 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 109, after line 2 – To insert “
177A

Summary prosecutions may be brought at any time with consent

Despite section 51 of the Justices Act 1902 a complaint with regard to a simple
offence may be made within 36 months from the time that the matter of complaint
arose or thereafter at any time with the consent of the Attorney General.
”.
Page 188
Recommendation 68: The Committee recommends that subject to the passage of the
amendments contained in Recommendations 1-11, 13-14, 16-19, 22- 26, 28-32, 34-64
and 67 the Committee recommends the Corruption and Crime Commission
Amendment Bill 2003 do pass.
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CHAPTER 1
INTRODUCTION
REFERENCE
1.1

On June 26 2003, the Corruption and Crime Commission Bill 2003 and the Corruption
and Crime Commission Amendment Bill 2003 (“Bills”) were referred to the Standing
Committee on Legislation (“Committee”). A reporting date was not set.

1.2

The Bills initially formed one bill known as the Corruption and Crime Commission
Bill 2003 (“original Bill”). The original Bill was split in the Legislative Council, in
order to enable the provisions dealing with the establishment of the Corruption and
Crime Commission (“CCC”) to be promptly enacted.3

1.3

The provisions relating to the establishment of the CCC formed the Corruption and
Crime Commission Bill 2003 which was passed on June 26 2003 and received Royal
Assent on July 3 2003. As the Corruption and Crime Commission Bill 2003 has been
assented to, it is referred to in this Report as the Corruption and Crime Commission
Act 2003 (“CCC Act”). At the time of the presentation of this Report, the CCC Act
has not yet come into operation.4

1.4

The remaining provisions of the original Bill became the Corruption and Crime
Commission Amendment Bill 2003 (“CCC Amendment Bill”).

1.5

The terms of the referral hasenabled the Committee to conduct its inquiry on both the
CCC Act and the CCC Amendment Bill.5

1.6

Pursuant to an order from the Legislative Council, the Committee may consider the
policy of the CCC Act and the CCC Amendment Bill.6

PROCEDURE
The original Bill
1.7

To simplify the inquiry process, the Committee called for submissions and conducted
hearings in relation to the original Bill. As a consequence, submissions and the
transcripts of hearings held by the Committee refer to the provisions of the original

3

Western Australia, Legislative Council, Parliamentary Debates (Hansard), June 26 2003, pp9367-8. See
also Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), June 26 2003, pp94545.

4

Section 2(1) of the CCC Act provides that it comes into operation on a day to be fixed by proclamation.
At the time of the presentation of this Report, the CCC Act had not been proclaimed.

5

Western Australia, Legislative Council, Parliamentary Debates (Hansard), June 26 2003, pp9369-70.

6

Western Australia, Legislative Council, Parliamentary Debates (Hansard), June 26 2003, p9370.
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Bill. However, in reporting to the Legislative Council it is appropriate for the
Committee to refer to the sections of the CCC Act and the clauses of the CCC
Amendment Bill. This Report is prepared accordingly.
1.8

To assist readers to correlate the provisions of the original Bill with those in the CCC
Act and the CCC Amendment Bill, the Committee has prepared a comparative table
attached as Appendix 1. References in this Report to the Corruption and Crime
Commission Amendment Bill 2003 are to Bill number 218-1B.

Submissions, hearings and meetings
1.9

The Committee wrote to stakeholders inviting submissions on the original Bill. A list
of these stakeholders is attached as Appendix 2.

1.10

The Committee invited submissions from the general public on the original Bill. On
July 5 2003, the Committee advertised in The West Australian newspaper for written
submissions. A list of the submissions received by the Committee is attached as
Appendix 3. Details of the inquiry were also placed on the parliamentary website
(www.parliament.wa.gov.au).

1.11

The Committee held a number of public hearings. A list of the witnesses who
appeared before the Committee is attached as Appendix 4.

1.12

The Committee thanks the individuals and organisations that provided evidence and
information as part of the inquiry.

1.13

The Committee met on 30 occasions between June 27 2003 and December 8 2003.

Travel
1.14

The Committee met with a number of key agencies and bodies involved in the
oversight of public sector misconduct and/or combating organised crime in Brisbane,
Sydney and Canberra between August 25 and 29 2003. The practices of these
agencies and bodies significantly influenced the formation of the original Bill.7 A list
of people with whom the Committee met is attached as Appendix 5.

1.15

The Committee thanks the people with whom it met for their time and valuable
assistance.

BACKGROUND TO THE ORIGINAL BILL
1.16

The original Bill was formed on the basis of the recommendations contained in the
Interim Report of Hon Geoffrey Kennedy AO QC (“Commissioner Kennedy”) of the
Police Royal Commission into Whether There Has Been Any Corrupt or Criminal

7

See paragraph 1.22 below.

2
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Conduct by Western Australian Police Officers (“Police Royal Commission”)
(“Interim Report”).8
1.17

The Police Royal Commission commenced on December 12 2001 when
Commissioner Kennedy was appointed to inquire into and report on:
•

Whether since January 1 1985 there has been corrupt conduct or criminal
conduct by any Western Australian police officer (first term of reference).

•

The effectiveness of existing procedures and statutory provisions in
investigating and dealing with corrupt and criminal conduct by police officers
(third term of reference).

•

Whether changes in the laws of the State or in investigative or administrative
procedures are necessary or desirable for the purpose of investigating or
dealing with, preventing or exposing, corrupt or criminal conduct by police
officers (fourth term of reference).9

1.18

The Police Royal Commission conducted a Round Table Conference (“Round Table
Conference”) over a number of days in November 2002 to enable interested parties to
discuss areas of concern with respect to the oversight arrangements currently
performed by the Anti-Corruption Commission.10 A list of the people who attended
the Round Table Conference is attached as Appendix 6.

1.19

In December 2002, Commissioner Kennedy presented the Interim Report in relation to
the third and fourth terms of reference. In that Report, the Police Royal Commission
stated that:
…[I]t has been possible at this early stage of the work of the
Commission to conclude that the identifiable flaws in the structure
and powers of the ACC have brought about such a lack of public
confidence in the current processes for the investigation of corrupt
and criminal conduct that the establishment of a new permanent body
is necessary. That body should be armed with the additional powers
which have been shown to be required by the PIC [Police Integrity
Commission], the ICAC [Independent Commission Against
Corruption] and the CMC [Crime and Misconduct Commission] to
enable them adequately to perform their statutory functions. Its

8

Western Australia, Legislative Council, Parliamentary Debates (Hansard), June 10 2003, Second
Reading Speech, p8357.

9

Police Royal Commission, Interim Report, December 2002, Appendix 1. The second term of reference of
the Royal Commission indicated that the terms “corrupt conduct” and “criminal conduct” in the first term
of reference included but were not to be limited to the meaning of those terms in the Anti-Corruption
Commission Act 1988.

10

Police Royal Commission, Interim Report, December 2002, p2.
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establishment should result in the avoidance of the existing
duplication of responsibilities between the various State agencies that
are presently concerned with the investigation of corruption and other
serious misconduct on the part of public officers. Having firmly
reached this conclusion, it was considered to be desirable that the
Commission’s views should be the subject of an Interim Report.11
1.20

The Police Royal Commission’s principal recommendation was that a new agency, the
CCC be created to replace the Anti-Corruption Commission.

1.21

The Police Royal Commission recommended that the CCC perform the misconduct
function of the Anti-Corruption Commission in relation to both police and general
public sector misconduct. The Police Royal Commission also recommended that the
CCC have additional functions, namely, a serious and organised crime function and
the functions of research and education.12 The remaining recommendations of the
Police Royal Commission were directed to the powers of the agency.13

1.22

The recommendations of the Police Royal Commission referred to and relied upon
existing structures and processes utilised by the Crime and Misconduct Commission
in Queensland and the Police Integrity Commission in New South Wales.14

1.23

The Government accepted and generally adopted the recommendations of the Police
Royal Commission in the original Bill, which was introduced into the Legislative
Assembly on May 15 2003. 15

1.24

The Police Royal Commission recommendations that were not adopted in the
provisions of the CCC Act and the CCC Amendment Bill are canvassed in this Report.
More generally, this Report highlights the recommendations of the Police Royal
Commission where they are relevant.

1.25

The Police Royal Commission was due to present its Final Report at the end of
November 2003.16

11

Police Royal Commission, Interim Report, December 2002, p3.

12

Police Royal Commission, Interim Report, December 2002, pp105-106.

13

Police Royal Commission, Interim Report, December 2002, pp105-106.

14

Police Royal Commission, Interim Report, December 2002, pp105-106. See recommendations 13.1 (b),
(j), (k), and (l).

15

Hon Jim McGinty MLA, Attorney General, Western Australia, Legislative Assembly, Parliamentary
Debates (Hansard), June 4 2003, p8187.

16

Media Statement, Hon Jim McGinty MLA, Minister for Health and Electoral Affairs, Royal Commission
to sit till August, July 7 2003, www.mediastatements.wa.gov.au, (current at October 2003).

4
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Observations
1.26

The Committee observes that the terms of reference of the Police Royal Commission
relate specifically to the conduct of police officers.
Nevertheless, the
recommendations of the Police Royal Commission extended beyond the oversight of
police misconduct. The recommendations relate to general public sector misconduct
and also propose that the new agency undertake a serious and organised crime
function and the functions of research and education.

OVERVIEW OF THE ACT AND BILL
1.27

1.28

The CCC Act and the CCC Amendment Bill operate together to:
•

repeal the Anti-Corruption Commission Act 1988 and abolish the AntiCorruption Commission; 17 and

•

establish the CCC.

The CCC Act and CCC Amendment Bill provide that the CCC is to have the
following functions:
•

a misconduct function which involves oversight of police and general public
sector misconduct.18 As part of this function, the CCC will perform the role
of the Parliamentary Commissioner for Administrative Investigations
(“Ombudsman”) to review police conduct.19 In exercising this function, the
CCC is provided with greater powers than the Anti-Corruption Commission.
The CCC is vested with powers to examine on oath, powers to use assumed
identities and surveillance devices and powers to conduct covert activities
such as controlled operations and integrity testing;20

•

a function called an organised crime function which in fact involves the
CCC exercising powers equivalent to that of a special commissioner under the
Criminal Investigation (Exceptional Powers) and Fortification Removal Act
2002. The Criminal Investigation (Exceptional Powers) and Fortification
Removal Act 2002 provides that police officers are able to apply for
exceptional powers such as enhanced powers of search and entry and the
ability to remove fortifications in order to fight organised crime. That Act is

17

The CCC Amendment Bill contains transitional provisions directed to the transition between the AntiCorruption Commission and the CCC.

18

Proposed section 18 in clause 7, CCC Amendment Bill.

19

It is noted in Chapter 4 that the Ombudsman retains some residual discretion in relation to the Police
Service. See Chapter 4 for further details.

20

Clause 10 of the CCC Amendment Bill containing proposed Part 6, Divisions 1 to 4.
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to be repealed and is substantially reproduced in the CCC Amendment Bill.21
The CCC Amendment Bill also extends the powers that police may apply to
use in dealing with organised crime to include assumed identities, controlled
operations and integrity testing;22
•

a prevention and education function;23 and

•

a function of completing Police Royal Commission matters.24

CCC Act
1.29

The CCC Act deals with the administrative arrangements necessary to establish the
CCC.

1.30

The CCC Act comprises seven parts as follows:
•

Part 1 - Preliminary

•

Part 2 - The Corruption and Crime Commission

•

Part 3 - Disclosure, secrecy and protection of witnesses

•

Part 4 - Administration

•

Part 5 - Parliamentary Inspector of the Corruption and Crime Commission

•

Part 6 - Other matters

•

Part 7 - Consequential amendments

CCC Amendment Bill
1.31

The CCC Amendment Bill makes a number of amendments to the CCC Act but
principally inserts into that Act the parts of the original Bill relating to the powers,
operation and responsibilities of the CCC.

1.32

The CCC Amendment Bill comprises three parts and two schedules as follows:
•

Part 1 - Preliminary

21

Western Australia, Legislative Council, Parliamentary Debates (Hansard) June 10 2003, p8357.

22

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003, p1.

23

Section 15, CCC Act.

24

Section 16, CCC Act.

6
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•

Part 2 - Amendments to the Corruption and Crime Commission Act 2003

•

Part 3 - Repeals, transitional and savings provisions, and consequential
amendments

•

Schedule 1 - Amendments to other Acts as a consequence of enactment and
amendment of the Corruption and Crime Commission Act 2003

•

Schedule 2 - Amendments to other Acts as a consequence of the repeal of the
Anti-Corruption Commission Act 1998

It is proposed that through the CCC Amendment Bill the following parts will be
inserted into the CCC Act:
•

Part 3 - Misconduct

•

Part 4 - Organised crime: exceptional powers and fortification removal

•

Part 5 - Reporting

•

Part 6 - Powers

•

Part 7 - Examinations and deciding claims of privilege and excuse

•

Part 8 - Arrest warrants

•

Part 10 - Contempt

•

Part 11 - Offences

SCOPE OF THE REPORT
1.34

1.35

This Report addresses the broad structural aspects of the CCC namely the:
•

model of the CCC (Chapter 3);

•

composition of the CCC (Chapter 6); and

•

accountability mechanisms for the CCC (Chapter 7);

The Report also examines two of the functions of the CCC. The current oversight
arrangements relating to police and public sector misconduct (Chapter 2) are briefly
considered by way of background to the examination of the new misconduct function
of the CCC (Chapter 4). In addition, the organised crime function is examined
(Chapter 5).
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The Report also addresses:
•

the interaction between the provisions of the CCC Act, the CCC Amendment
Bill and parliamentary privilege (Chapter 8);

•

further amendments suggested by the Crown Solicitor’s Office (Chapter 9);

•

amendments resulting from the splitting of the original Bill (Chapter 10); and

•

a number of other issues raised during the inquiry (Chapter 11).

The Committee takes this opportunity to acknowledge the services of Hansard in the
transcription of evidence gathered by the Committee. The Committee also expresses
its appreciation to the Clerk of the Legislative Council and staff of the Legislative
Council Committee Office, in particular the Committee’s staff Johanna Edwards and
David Driscoll for their assistance during the inquiry and the preparation of the
Report.
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CHAPTER 2
CURRENT OVERSIGHT ARRANGEMENTS
INTRODUCTION
2.1

Before considering the changes to the oversight of public sector and police
misconduct effected by the CCC Act and the CCC Amendment Bill, it is appropriate
to briefly consider the current arrangements. Whilst the Anti-Corruption Commission
has a primary role in relation to police and public sector misconduct, other agencies
such as the office of the Ombudsman also have jurisdiction in the area.

CURRENT OVERSIGHT ARRANGEMENTS
Oversight of the Police Service
2.2

The current arrangements for the oversight of police officers are canvassed in some
detail in the Police Royal Commission’s Interim Report.25 For the purposes of this
Report, the current arrangements are briefly outlined.

The Anti-Corruption Commission
2.3

The Anti-Corruption Commission has jurisdiction to receive or initiate allegations of
“corrupt conduct”, “criminal conduct”, “criminal involvement” or “serious improper
conduct” about police officers (and other public officers).26 The Anti-Corruption
Commission Act 1988 sets out the type of conduct encompassed by these terms.27

The Ombudsman
2.4

The Ombudsman has jurisdiction to investigate:
…any action taken by a member of the Police Force or Police
Department, whether or not that action relates to a matter of
administration, where that action was, or purported to be, done in the
exercise of, or in connection with or incidental to the exercise of, that
member’s powers, duties or functions as a member of the Police
Force or Police Department.28

25

Police Royal Commission, Interim Report, December 2002, Chapters 3-5.

26

Section 12, Anti-Corruption Commission Act 1988.

27

Section 13, Anti-Corruption Commission Act 1988.

28

Section 14, Parliamentary Commissioner Act 1971.
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2.5

However, the Ombudsman cannot investigate such action until the Commissioner of
Police has had a reasonable opportunity to conduct an investigation into such action.29

2.6

In undertaking an investigation, the Ombudsman has all the powers of a Royal
Commission.30 Therefore, in some respects, the powers of the Ombudsman are wider
than those of the Anti-Corruption Commission. During a preliminary investigation,
the Anti-Corruption Commission has broad powers to request any person or body to
supply information.31 However, during an investigation, the Anti-Corruption
Commission is only able to compel the production of evidence from public authorities
and public officers.32 A Royal Commission, and therefore the Ombudsman, is not
subject to these limitations during an investigation.33

Internal Affairs Unit of the Western Australian Police Service
2.7

The Internal Affairs Unit of the Western Australian Police Service has the
responsibility for receiving complaints or information from police officers, public
sector employees and members of the general public in relation to allegations of
corruption, criminality or serious improper conduct.34

Overlapping jurisdiction
2.8

Whilst there is overlap in the jurisdiction of these three agencies, there are
arrangements that regulate their interlocking roles.

2.9

If the Ombudsman or the Western Australian Police Service receive a complaint
relating to matters within the jurisdiction of the Anti-Corruption Commission they
must notify the Anti-Corruption Commission of the allegation. If it is within its
jurisdiction and the Anti-Corruption Commission considers that investigatory or other
action is required, it will then determine whether to:
•

undertake the action;

•

refer the matter to the Ombudsman;

•

refer the matter to the Western Australian Police Service; or

29

Section 14, Parliamentary Commissioner Act 1971. A reasonable opportunity is a period of 42 days or
such longer period as is agreed to by the Commissioner of Police and the Ombudsman.

30

Section 20, Parliamentary Commissioner Act 1971.

31

Section 37, Anti-Corruption Commission Act 1988.

32

Section 44, Anti-Corruption Commission Act 1988.

33

Section 9, Royal Commissions Act 1968.

34

Police Royal Commission, Interim Report, December 2002, p36.

10
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refer the matter to another appropriate agency.35

2.10

As indicated, complaints received by the Ombudsman in relation to police officers are
initially referred to the Western Australian Police Service for consideration. Pursuant
to a Memorandum of Understanding between these agencies, all internal investigation
files of the Western Australian Police Service are sent to the Ombudsman for review
against objective investigation criteria.36

2.11

The Committee notes the following observation of the Police Royal Commission:
The current procedures for making complaints with respect to
misconduct on the part of Western Australian police officers are
unnecessarily complex. Complainants, whether members of the
public or police officers, are able to select to which of three agencies
they may direct their complaints. Those agencies are the ACC [AntiCorruption Commission], the Ombudsman and the IAU [Internal
Affairs Unit] of the WAPS [Western Australian Police Service].37

Oversight of the public sector
Anti-Corruption Commission
2.12

As noted at paragraph 2.3, the Anti-Corruption Commission has jurisdiction to receive
or initiate allegations of “corrupt conduct”, “criminal conduct”, “criminal
involvement” or “serious improper conduct” about public officers (and police
officers).38

2.13

The Anti-Corruption Commission advised the Committee that 46% of their work
involves police officers and 54% involves public officers.39 These statistics should be
considered in light of the fact that as at May 2002, the Western Australian public
sector comprised 147,800 persons40 and as at June 30 2002, there were 4,921 sworn

35

Section 17, Anti-Corruption Commission Act 1988. “Appropriate agency” is defined in section 3 of that
Act.

36

Police Royal Commission, Interim Report, December 2002, p27.

37

Police Royal Commission, Interim Report, December 2002, p31.

38

Section 12, Anti-Corruption Commission Act 1988. The term “public officer” has the same meaning as in
the section 1 of The Criminal Code and includes Ministers of the Crown, members of either House of
Parliament, public service officers or employees within the meaning of the Public Sector Management
Act 1994 and members or employees of any authority, board, commission, local government, council of a
local government or similar body established under a written law.

39

Mr Terence O’Connor, Chairman, Anti-Corruption Commission and Mr Graeme Charlwood, Chief
Executive Officer, Anti-Corruption Commission, Transcript of Evidence, July 23 2003, p9.

40

Australian Bureau of Statistics, Wage and Salary Earners Public Sector Australia: June Quarter 2003,
p12. It is understood that this figure includes police officers because the survey incorporates all public
sector wage and salary earners (with the exception of specified employees).
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officers of the Western Australian Police Service.41 The Committee notes that sworn
police officers amount to 3.32% of all public officers but produce 46% of complaints.
Ombudsman
2.14

The Ombudsman has jurisdiction to investigate any decision or recommendation
made, or any act done or omitted that relates to a matter of administration and affects
any person or body of persons in his or its personal capacity in or by any department
or authority.42 Subject to certain exceptions, this means that the Ombudsman can
accept and investigate complaints about State Government departments, statutory
authorities and corporations, local governments, universities and many other public
sector bodies and office holders.43

2.15

As with police corruption, if the Ombudsman receives a complaint which falls within
the jurisdiction of the Anti-Corruption Commission, the Anti-Corruption Commission
is to be notified.44

Commissioner for Public Sector Standards
2.16

The Office of the Commissioner for Public Sector Standards has responsibility for the
oversight and supervision of general principles of human resource management and
ethical conduct across the public sector.45

2.17

The Committee notes that the Police Royal Commission indicated that the
Commissioner for Public Sector Standards does not have the resources or powers to
conduct investigations.46

41

Western Australian Police Service, ‘Performance Indicators’, Annual Report 2002, p80.

42

Section 14, Parliamentary Commissioner Act 1971.

43

Ombudsman, ‘Who and what you can complain about’, Western Australia, http://www.ombudsman.
wa.gov.au/, (current at October 2003).

44

Section 14, Anti-Corruption Commission Act 1988.

45

Submission No 9, Office of the Public Sector Standards Commission, August 7 2003, p3.

46

Police Royal Commission, Interim Report, December 2002, p67.
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CHAPTER 3
CORRUPTION AND CRIME COMMISSION MODEL
INTRODUCTION
3.1

In determining the appropriate model to be used for the new agency, the Police Royal
Commission examined the anti-corruption and crime commission models utilised in
other states in Australia. The Police Royal Commission was of the view that:
The agencies in New South Wales and Queensland, whilst not free
from criticism have acquired general public acceptance for their
expertise and capabilities, and provide worthy benchmarks for
assessment of the needs of an external agency in this State.47

3.2

In Queensland, there is a single agency model whereby a single body performs a
number of functions, including oversight of the police and general public sector, a role
in investigating major and organised crime.

3.3

In New South Wales, there is a multiple agency model with specialised agencies
dedicated to dealing with the oversight of the police, oversight of the general public
sector and organised crime.

3.4

The Police Royal Commission observed that the models adopted for the New South
Wales and Queensland agencies are distinct and reflect the experiences of those states
in dealing with corruption and serious crime.48

ANTI-CORRUPTION AND CRIME COMMISSION MODELS
Queensland - Single agency model
3.5

The Crime and Misconduct Commission, which commenced operations on January 1
2002 is the relevant agency in Queensland. It arose out of the merger of the Criminal
Justice Commission and the Queensland Crime Commission. Prior to the merger, the
Criminal Justice Commission dealt with public sector corruption (police and general
public sector) and the Queensland Crime Commission dealt with organised crime and
paedophilia.49

47

Police Royal Commission, Interim Report, December 2002, p65.

48

Police Royal Commission, Interim Report, December 2002, p9.

49

Crime and Misconduct Commission, Annual Report 01-02, Queensland, p9.
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3.6

The Crime and Misconduct Commission has both a major crime and a misconduct
function.50 The major crime function requires the Crime and Misconduct Commission
to investigate major and organised crime including paedophilia referred by a Crime
Reference Committee.51

3.7

The misconduct function of the Crime and Misconduct Commission requires it to
investigate misconduct, raise standards of integrity and conduct in government
agencies, and ensure that complaints about misconduct are handled appropriately.52
As part of this function, the Commission has primary responsibility for receiving and
handling complaints of official misconduct within “units of public administration”
which is defined to include the Parliament,53 the Executive Council, Departments, the
Police Service and State Courts.54

3.8

The Crime and Misconduct Commission also has research, prevention and
intelligence; and witness protection functions.55

New South Wales - Multiple agency model
3.9

In New South Wales the three specialised agencies dealing with public sector
corruption (including police corruption) and major crime are the Independent
Commission Against Corruption, the Police Integrity Commission and the New South
Wales Crime Commission. The New South Wales Ombudsman also has a role in
relation to police complaints.

Independent Commission Against Corruption
3.10

The Independent Commission Against Corruption, which was established in 1988, has
responsibility for addressing general public sector corruption. Initially, this agency
dealt with all public sector corruption including police corruption. However, in 1996,
following the Interim Report of the Wood Royal Commission, the Police Integrity
Commission was established to specifically deal with police corruption.56

50

Sections 25 and 33, Crime and Misconduct Act 2001 (Qld).

51

See Schedule 2 definition of “major crime” and section 26, Crime and Misconduct Act 2001 (Qld).

52

Section 33, Crime and Misconduct Act 2001 (Qld).

53

Section 20 of the Crime and Misconduct Act 2001 (Qld) refers to the Legislative Assembly. Since 1922
when the Legislative Council was abolished, the Queensland Parliament has had only a single House of
Parliament, the Legislative Assembly. Queensland Electoral and Parliamentary History: Key Dates and
Events, http://www.parliament.qld.gov.au/Parlib/Parl_Information/Historical/elecdate.htm, (current at
October 3 2003).

54

Section 20, Crime and Misconduct Act 2001 (Qld).

55

Sections 52-56, Crime and Misconduct Act 2001 (Qld).

56

Police Royal Commission, Interim Report, December 2002, p57.
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Police Integrity Commission
3.11

3.12

The principal functions of the Police Integrity Commission are:57
•

to prevent serious police misconduct and other police misconduct;

•

to detect or investigate, or manage other agencies in the detection or
investigation of, serious police misconduct;

•

to detect or investigate, or oversee other agencies in the detection or
investigation of, other police misconduct, as it thinks fit; and

•

to receive and assess all matters not completed by the Police Royal
Commission.

In performing these functions, the Police Integrity Commission receives allegations
about the conduct of police officers.

New South Wales Ombudsman
3.13

The New South Wales Ombudsman also has a role in relation to complaints relating to
the Police Service. The relationship between the Police Integrity Commission and the
Ombudsman is regulated by an agreement between those agencies.58

New South Wales Crime Commission
3.14

The New South Wales Crime Commission is a specialised crime-fighting agency,
which commenced operations in January 1986. The primary objective of the New
South Wales Crime Commission is to reduce the incidence of illegal drug trafficking.
The secondary objective is to reduce the incidence of organised and other crime.59
The New South Wales Crime Commission also has a role in applying for the restraint
and confiscation of property under the Criminal Assets Recovery Act 1990 (NSW).60

3.15

The Committee notes the observation of the Police Royal Commission that the
investigations of the New South Wales Crime Commission “…often overlap with
investigations into police corruption.”61

57

Section 13, Police Integrity Commission Act 1996 (NSW).

58

Police Integrity Commission, Annual Report 2001-2002, New South Wales, p36.

59

New South Wales Crime Commission, 2001/2002 Annual Report, p8. See also section 6 of the New
South Wales Crime Commission Act 1985 (NSW).

60

New South Wales Crime Commission, 2001/2002 Annual Report, p8 and p28.

61

Police Royal Commission, Interim Report, December 2002, p58.
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WESTERN AUSTRALIAN - CORRUPTION AND CRIME COMMISSION MODEL
3.16

After considering the alternative models in New South Wales and Queensland, the
Police Royal Commission recommended that the CCC be based upon the structure of
the Crime and Misconduct Commission, that is, a single agency model with a single
body performing a number of distinct functions.62

3.17

In reaching this conclusion, the Police Royal Commission noted that:
There are greater advantages in the New South Wales arrangements
through the existence of separate agencies dedicated to the
investigation of police corruption, public sector misconduct and
serious and organised crime respectively. Such an arrangement is
superior because of the benefits of resources and security through
dedicated agencies. 63

3.18

Whilst it is not readily apparent to the Committee what the Police Royal Commission
intended to encompass in referring to the benefits of “resources and security”, it is
assumed by the Committee that the Police Royal Commission was referring to the
matters discussed at paragraphs 3.25 to 3.29.

Issues Arising
Multiple agency or single agency approach?
3.19

Two of the functions vested in the CCC are:
•

the oversight of the Police Service (as part of the misconduct function); and

•

the power to authorise police to use exceptional powers when dealing with
organised crime (the organised crime function).

3.20

The Criminal Lawyers Association submitted that combining these functions is
inappropriate as it has the potential to compromise the performance of these
functions.64 For example, they observed that the fact that the Commissioner is
empowered to grant police extraordinary powers for the purposes of investigating
crime creates the very real possibility that the CCC will have to investigate the same
officers to whom it has granted extraordinary powers. Thus, they submitted that whilst
it would be more costly to have two agencies, it would be more appropriate.

62

Recommendation 13.1(c), Police Royal Commission, Interim Report, December 2002, p105.

63

Police Royal Commission, Interim Report, December 2002, p70.

64

Submission No 12 from Criminal Lawyers Association, tabled September 15 2003, pp1-2.
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CHAPTER 3: Corruption and Crime Commission Model

The Police Service indicated that whilst it is preferable to have general public sector
and police corruption dealt with by separate agencies, economies of scale and the need
for parliamentary oversight suggest that the preferred model is that of a single
agency.65

Observations
3.22

Based on the meetings that the Committee had with the various agencies and
individuals in New South Wales and Queensland, the Committee notes that there are
advantages and disadvantages associated with both models.

Strategic Focus
3.23

The Committee observes that a multiple agency approach offers the advantage that
there is a clear strategic focus for each agency. With a single agency model there is a
risk that there may be a lack of strategic focus in relation to the different functions to
be performed. However, the Committee observes that the Queensland Crime and
Misconduct Commission appoints an Assistant Commissioner (Crime) and an
Assistant Commissioner (Misconduct) who are responsible for the proper performance
of those functions.66

3.24

It is intended that the CCC have a very broad misconduct function (see Chapter 4).
The Committee considers that there is a real risk that the significant volume of
allegations that the CCC will receive might well impede the agency from executing its
other functions. Therefore, in Chapter 4, the Committee recommends amendments to
provide that the CCC is only to investigate more serious forms of misconduct (see
Recommendation 1). The Committee anticipates that these amendments will facilitate
the CCC in achieving the necessary strategic focus in executing its functions.

Security Issues
3.25

The Police Royal Commission observed that if the CCC is vested with a function of
investigating organised crime and investigating misconduct, it renders the
maintenance of an appropriate level of security more difficult.67 The Committee
understands that the concerns relate to the security of information in the agency when
officers of the CCC are required to work with police officers when investigating
organised crime and then investigate them when inquiring into police corruption.

3.26

In Chapter 5, the Committee notes that the CCC has not been vested with an organised
crime function and instead will authorise the use of exceptional powers by police

65

Submission of the Western Australian Police Service to the Police Royal Commission, p24, attached to
Submission No 5 of the Western Australian Police Service, August 2 2003.

66

Sections 252 and 253, Crime and Misconduct Act 2001 (Qld).

67

Police Royal Commission, Interim Report, December 2002, p71.
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officers. However, the arguments in relation to security apply equally to the exercize
of exceptional powers.
3.27

In Chapter 5, the Committee examines the issues relating to the security of
information arising out of a single agency investigating misconduct and organised
crime. For the purposes of considering the most appropriate model for the CCC, the
Committee notes that the security of information can be appropriately managed within
a single agency structure.

Duplication
3.28

The Committee observes that the single agency approach avoids the potential problem
of a number of agencies investigating the same matters. As indicated, the Police
Royal Commission observed that there is overlap between the role of the New South
Wales Crime Commission and the Police Integrity Commission. The Committee
notes that duplication and conflict may arise when information obtained by one
agency is not able to be promptly exchanged with another agency for operational
reasons.

3.29

In contrast, the Committee understands that the single agency model of the Crime and
Misconduct Commission has the significant advantage of facilitating a sensible crossexchange of common information at the upper levels of management. This enables
the Crime and Misconduct Commission to execute its different functions efficiently
with minimal duplication.

Resources
3.30

The Committee observes that the single agency model offers the potential advantage
of cost savings through the creation of a single administrative system and capital
outlay for equipment. Multiple agencies necessarily require their own administrative
structures and capital resources.

3.31

However, the Committee notes that specialised agencies with their own dedicated
resources may be potentially superior to a single agency model where limited
resources are shared across the various functions.

Independence
3.32

18

The Committee notes that the multiple agency model in New South Wales offers the
advantage that the Police Integrity Commission, which is vested with investigating
police corruption, is seen as independent from the Police Service. The Committee
considers that because the Police Integrity Commission does not have the function of
investigating organised crime and only investigates police misconduct, the public is
readily able to perceive it as distinct from and independent of the Police Service.
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3.33

CHAPTER 3: Corruption and Crime Commission Model

The Committee is of the view that there is the risk with a single agency model with a
function of investigating organised crime that the public may not readily perceive the
agency as separate from and independent of the Police Service.

Conclusion
3.34

The Committee considers that the single agency model is the appropriate model for
the CCC.

3.35

Based on the Committee’s examination of the work of the Queensland Crime and
Misconduct Commission, it is apparent that the model adopted by that agency works
effectively. The single agency model limits the potential for unnecessary duplication
of resources and importantly offers the advantage of enabling a sensible crossexchange of common information at the upper levels of management. The model also
creates potential costs savings. The Committee does not consider that issues in
relation to strategic focus and the security of information pose a difficulty for the
CCC.
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CHAPTER 4
MISCONDUCT FUNCTION
INTRODUCTION
4.1

Chapter 2 outlined the current arrangements for the investigation of police and general
public sector misconduct. After reviewing those arrangements, the Police Royal
Commission made the following recommendations:68
•

the new agency should have primary responsibility for the investigation of
official misconduct by officers of the public sector;

•

the primary responsibility for dealing with complaints about police conduct
and investigating suspected police misconduct should continue to lie with the
Commissioner of Police, with the new agency exercising a monitoring role,
including the ability to investigate; and

•

the role of the Ombudsman in the oversight of investigations by the
Commissioner of Police into police misconduct should be carried out by the
new agency.

4.2

These recommendations relate to the misconduct function that is to be vested in the
CCC.69 This Chapter addresses the proposed sections of the CCC Amendment Bill
and the sections of the CCC Act relating to this function.

4.3

The provisions relating to the misconduct function of the CCC are principally
contained within the CCC Amendment Bill. Therefore, in this Chapter references are
to sections which the CCC Amendment Bill proposes to insert into the CCC Act,
unless noted otherwise. The clauses of the CCC Amendment Bill, which contain the
proposed sections, will be noted in the footnotes.

MISCONDUCT FUNCTION
Definition of “misconduct”
4.4

The CCC’s misconduct jurisdiction is delineated by the definition of “misconduct” in
proposed section 470 which provides:
Misconduct occurs if —

68

Recommendation 13.1(d), (e) and (f), Police Royal Commission, Interim Report, December 2002, p105.

69

Proposed section 18 in clause 7, CCC Amendment Bill sets out the misconduct function of the CCC.

70

Clause 6 of the CCC Amendment Bill.
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(a) a public officer corruptly acts or corruptly fails to act in the
performance of the functions of the public officer’s office or
employment;
(b) a public officer corruptly takes advantage of the public officer’s
office or employment as a public officer to obtain a benefit for himself
or herself or for another person;
(c) a public officer whilst acting or purporting to act in his or her
official capacity, commits an offence punishable by 2 or more years’
imprisonment;
(d) a public officer engages in conduct that —
(i) adversely affects, or could adversely affect, directly or
indirectly, the honest or impartial performance of the functions
of a public body or public officer;
(ii) constitutes or involves the performance of his or her
functions in a manner that is not honest or impartial;
(iii) constitutes or involves a breach of the trust placed in the
public officer by reason of his or her office or employment as a
public officer; or
(iv) involves the misuse of information or material that the
public officer has acquired in connection with his or her
functions as a public officer, whether the misuse is for the
benefit of the public officer or another person,
and constitutes or could constitute
(v) an offence against the Statutory Corporations (Liability of
Directors) Act 1996 or any other written law; or
(vi) a disciplinary offence providing reasonable grounds for the
termination of a person’s office or employment as a public
service officer under the Public Sector Management Act 1994
(whether or not the public officer to whom the allegation
relates is a public service officer or is a person whose office or
employment could be terminated on the grounds of such
conduct); or
(e) a public officer, whilst acting or purporting to act in his or her
official capacity, engages in reviewable police action.
22
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4.5

The term “public officer” is integral to the definition of misconduct. It is defined in
section 3 of the CCC Act as having the meaning given by section 1 of The Criminal
Code. Section 1 of The Criminal Code provides that a “public officer” includes a
police officer; a Minister of the Crown; a member of either House of Parliament; a
public service officer; a member, officer or employee of any authority, board,
corporation, commission, local government, council of a local government, council or
committee or similar body established under written law or any other person holding
office under or employed by the State of Western Australia, whether for remuneration
or not.

4.6

Whilst the term “public officer” is widely defined, proposed section 27 provides that
the CCC may not receive an allegation in relation to the Commissioner, the
Parliamentary Inspector or an officer of the Parliamentary Inspector, or the CCC.71
Further, the CCC may only receive allegations about judicial office holders if the
allegation relates to an offence of judicial corruption under section 121 of The
Criminal Code.

4.7

Proposed section 4(e) of the definition of misconduct relates only to the conduct of
police officers (or employees of the Police Service of the public service). It refers to
“reviewable police action” which is defined in clause 572 as:
[A]ny action taken by a police officer or an employee of the Police
Service of the Public Service, that (a) is contrary to law;
(b) is unreasonable, unjust, oppressive or improperly discriminatory;
(c) is in accordance with a rule of law, or a provision of an enactment
or a practice, that is or may be unreasonable, unjust, oppressive or
improperly discriminatory;
(d) is taken in the exercise of a powers or a discretion, and is so taken
for an improper purpose or on irrelevant grounds, or on the taking
into account of irrelevant considerations; or
(e) is a decision that is made in the exercise of a power or discretion
and the reasons for the decision are not, but should be, given.

71

Proposed section 27 in clause 10, CCC Amendment Bill.

72

Clause 5 amends section 3 of the CCC Act.
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Misconduct jurisdiction
4.8

As indicated in Chapter 2, there are a number of agencies with jurisdiction in relation
to police and general public sector misconduct. The CCC Act and the CCC
Amendment Bill provide the CCC with the jurisdiction of the Anti-Corruption
Commission in relation to general public sector and police corruption. In addition, the
CCC is to be vested with the Ombudsman’s jurisdiction in relation to police.
Consequently, the definition of misconduct comprises two parts:
•

proposed sections 4(a) to (d) which relate to the Anti-Corruption
Commission’s general public sector and police misconduct jurisdiction; and

•

proposed section 4(e), which relates to the Ombudsman’s jurisdiction
concerning police.

Jurisdiction of the Anti-Corruption Commission
4.9

In relation to the first part of the definition of “misconduct” (proposed sections 4 (a) to
(d)), the Explanatory Memorandum to the original Bill indicates that “misconduct”
includes the behaviour of a public officer previously within the jurisdiction of the
Anti-Corruption Commission and refers to sections 13(1)(a) to (d) of the AntiCorruption Commission Act 1988.73

4.10

Although sections 13(1)(a) to (d) of the Anti-Corruption Commission Act 1988 are
substantially reproduced in proposed sections 4(a) to (d) of the definition of
“misconduct”, the Committee notes that there is an important distinction.

4.11

Proposed section 4(c) of the definition of “misconduct” expands upon the type of
criminal offences within the jurisdiction of the Anti-Corruption Commission.
Currently, the Anti-Corruption Commission has jurisdiction in relation to certain types
of “criminal conduct”.74 Essentially, this incorporates specific scheduled offences and
attempts to commit those offences, the incitement of those offences, conspiracies to
commit those offences and action as a party to any of these offences.

4.12

Proposed section 4(c) of the definition of “misconduct” is wider and encompasses any
offences punishable by two or more years’ imprisonment.

4.13

The Police Royal Commission indicated that:
It is the view of the ACC [Anti-Corruption Commission] that the
current limitation of its jurisdiction to a scheduled offence is an
unnecessary limitation and that it should have jurisdiction in respect

73

Explanatory Memorandum to the original Bill, p2.

74

As defined in section 13(1)(a)(iii) to (vi) of the Anti-Corruption Commission Act 1988.
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of all criminal offences carrying a penalty of, say, two years’
imprisonment or more. This suggestion seems valid and the
opportunity should be taken to include in the legislation for the new
agency a provision which extends its jurisdiction accordingly.75
4.14

The Anti-Corruption Commission submitted that the scheduled offences in the AntiCorruption Commission Act 1988 are very limited and do not, for example, include
drug dealing.76

Jurisdiction of the Ombudsman
4.15

As indicated in Chapter 2, the Ombudsman has specific jurisdiction in relation to the
conduct of police officers (whether administrative or not) pursuant to sections 14(1a),
(1b) and (1c) of the Parliamentary Commissioner Act 1971. In addition, the
Ombudsman has a general jurisdiction under section 14(1) of that Act in relation to
matters of administration undertaken by any department or authority which includes
the Police department.

4.16

The Ombudsman’s specific jurisdiction in relation to police, as contained in sections
14(1a), (1b) and (1c) of the Parliamentary Commissioner Act 1971, is repealed by
clause 4 of Schedule 1 of the CCC Amendment Bill. However, the Committee notes
that the Ombudsman will retain jurisdiction under section 14(1) of the Parliamentary
Commissioner Act 1971 to investigate matters of administration relating to the Police
department.77

4.17

Although sections 14(1a), (1b) and (1c) of the Parliamentary Commissioner Act 1971
are to be repealed, the Ombudsman’s jurisdiction in relation to police officers is
transferred to the CCC. This is achieved through the second part of the definition of
misconduct, proposed section 4(e). This section relates to a public officer engaging in
“reviewable police action”, whilst acting or purporting to act in his or her official
capacity. As indicated, “reviewable police action” only relates to the conduct of
police officers or employees of the Police Service of the public service.

4.18

The Explanatory Memorandum to the original Bill states that:
[I]n relation to a police officer or employee of the WA Police Service
“misconduct” includes “reviewable police action”. This includes
conduct that is illegal, unreasonable, unjust or taken for an improper

75

Police Royal Commission, Interim Report, December 2002, pp76-77.

76

Anti-Corruption Commission, Response to Indicative Questions for Hearing with Mr Terence O’Connor
QC, Chairman, July 23 2003, p1.

77

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 28
2003.
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purpose, incorporating conduct previously under the jurisdiction of
the Ombudsman.78
4.19

The Ombudsman advised the Committee that:
I am satisfied that the Ombudsman’s current role in dealing with
complaints about police has been replicated by the following clauses:
- clause 5, which defines “reviewable police action”, and which uses
almost identical terminology to section 25(1) of the Parliamentary
Commissioner Act 1971, which refers to the procedure the
Parliamentary Commissioner may follow on completion of an
investigation
- clause 39, which obliges the proposed Corruption and Crime
Commission to monitor police internal investigations in essentially
the same way as the Ombudsman currently does.79

4.20

The Committee notes that section 25(1) of the Parliamentary Commissioner Act 1971
has not been completely replicated in the definition of “reviewable police action”.
Section 25(1) comprises sub-sections (a) to (g). Only sub-sections (a) to (e) have been
replicated. The Crown Solicitor’s Office advised that:
Paragraphs (f) and (g) of subsection 25(1) of the Parliamentary
Commissioner Act 1971 were considered too broad and imprecise to
be used as the basis for making an allegation under the Bill.80

4.21

The Crown Solicitor’s Office also advised that the conduct within sections 25(1)(f)
and (g) will now be dealt with by:81
•

the CCC, if it comes within the meaning of “misconduct” set out in proposed
section 4;82

•

the Ombudsman, if it comes within those matters that may be investigated by
the Ombudsman under section 14(1) of the Parliamentary Commissioner Act
1971 (namely matters of administration); or

•

the Police department.

78

Explanatory Memorandum to the original Bill, p2.

79

Letter from Ms Deirdre O’Donnell, Ombudsman, Western Australia, August 21 2003.

80

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 28
2003.

81

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 28
2003.
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The Committee observes that in relation to the non-administrative conduct of police
officers currently falling within sections 25(1)(f) and (g) of the Parliamentary
Commissioner Act 1971, there is no avenue for review external to the Police Service
unless the conduct is also “misconduct” as defined in proposed section 4.83

Dealing with allegations of misconduct - generally
Receipt of allegations
4.23

Allegations of misconduct relating to public officers may come to the CCC through:
•

an oral or written report by a public officer or any other person (proposed
section 25);

•

a requirement to notify the CCC of misconduct. The Ombudsman, the
Inspector of Custodial Services, the Commissioner of Police, the principal
officer of a notifying authority84 and an officer who constitutes a notifying
authority must, subject to certain exceptions, notify the CCC in writing of any
matter, which that person suspects on reasonable grounds, concerns or may
concern misconduct (proposed section 28);85

•

a matter referred by the Police Royal Commission, the Anti-Corruption
Commission or the Ombudsman (clause 586 and the definition of “received
matters”); or

•

a proposition initiated by the CCC (proposed section 26). 87 A proposition is
an allegation initiated by the CCC.

4.24

Although proposed section 28 requires certain agencies to notify the CCC of
misconduct, proposed section 30 provides that the CCC may issue guidelines about
what matters are or are not required to be notified under proposed section 28.

82

Clause 6, CCC Amendment Bill.

83

Clause 6, CCC Amendment Bill.

84

In clause 5 of the CCC Amendment Bill which amends section 3 of the CCC Act, a “notifying authority”
is widely defined to encompass authorities such as departments or organisations within the Public Sector
Management Act 1994 but does not include the President of the Legislative Council or the Speaker of the
Legislative Assembly.

85

In relation to the Commissioner of Police there are specific provisions which are considered at paragraphs
4.33 to 4.35. Also note that proposed section 30 provides that the Commission may issue guidelines
about what matters are or are not required to be notified to the Commission.

86

Clause 5 amends section 3 of the CCC Act.

87

Proposed section 24 in clause 10, CCC Amendment Bill.
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Processing of allegations
4.25

4.26

The CCC is to deal with an allegation by effectively undertaking two steps.
a)

Firstly, the CCC is required to assess the allegation and form an opinion
(proposed section 22).88 As part of this process, the CCC may make
assessments and form opinions as to whether misconduct has or may have
occurred, is or may be occurring, is or may be about to occur or is likely to
occur (proposed section 22).89 Before undertaking this step, the CCC may
seek further information about the allegation (proposed section 24(2)).90

b)

Secondly, the CCC is required, by proposed section 33, to make a decision as
to whether to: 91

•

investigate or take action without the involvement of any other “independent
agency” or “appropriate authority”;

•

investigate or take action in cooperation with an “independent agency” or
“appropriate authority”;

•

refer the allegation to an “independent agency” or “appropriate authority” for
action; or

•

take no action.

Clause 592 defines “appropriate authority” to be:
A person or body or organisation who or which is empowered by a
law of the State to take investigatory or other action, or both, in
relation to misconduct but does not include an independent agency.

4.27

Clause 593 defines an “independent agency” as the Ombudsman, the Director of Public
Prosecutions, the Auditor General, the Inspector of Custodial Services and the
Commissioner for Public Sector Standards.

4.28

In considering who should take action in relation to an allegation, the CCC is to
consider the seniority of the public officer, the seriousness of the conduct and the need
for an independent investigation (proposed section 34).94

88

Clause 10 of the CCC Amendment Bill.

89

Clause 10 of the CCC Amendment Bill.

90

Clause 10 of the CCC Amendment Bill.

91

Proposed section 33 in clause 10, CCC Amendment Bill.

92

Clause 5 amends section 3 of the CCC Act.

93

Clause 5 amends section 3 of the CCC Act.
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If the CCC decides to take no action, the informant is to be notified of the decision
(proposed section 35).95

Monitoring role
4.30

Proposed section 39 requires the CCC to have a monitoring role when it refers
allegations to an appropriate authority or is working with an appropriate authority in
relation to an allegation.96 The CCC does not have this role in relation to an allegation
referred to an independent agency, such as the Ombudsman.

4.31

The appropriate authority is required to report to the CCC in relation to action taken
and may be directed by the CCC in dealing with the allegation of misconduct
(proposed section 39).97 Further, the CCC is authorised to review the way an
appropriate authority has dealt with misconduct (proposed section 40).98

Recommendations
4.32

The CCC is empowered to make recommendations to an appropriate authority or
independent agency as to whether consideration should be given to the initiation of a
prosecution and the taking of “disciplinary action”99 and may make recommendations
in relation to other action that should be undertaken (proposed section 42).100 The
power to make recommendations may not be delegated and must be exercized by the
Commissioner (proposed section 185).101

Dealing with allegations of misconduct - “reviewable police action”
4.33

Like the Ombudsman, the Inspector of Custodial Services, the principal officer of a
notifying authority and an officer who constitutes a notifying authority, the
Commissioner of Police must notify the CCC in writing of any matter which he or she
suspects on reasonable grounds concerns or may concern misconduct (proposed
section 28).102 However, there is a different notification process for misconduct that
falls within the meaning of “reviewable police action”.

94

Clause 10 of the CCC Amendment Bill.

95

Clause 10 of the CCC Amendment Bill.

96

Clause 10 of the CCC Amendment Bill.

97

Clause 10 of the CCC Amendment Bill.

98

Clause 10 of the CCC Amendment Bill.

99

The meaning of this term is considered at paragraphs 4.47 to 4.51.

100

Clause 10 of the CCC Amendment Bill.

101

Clause 12 of the CCC Amendment Bill contains section 185. See Chapter 6 paragraphs 6.97 to 6.107 on
the nature of the powers of the Commissioner which may not be delegated.

102

Clause 10 of the CCC Amendment Bill.
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4.34

Proposed section 28(7) provides that the Commissioner of Police is to notify the CCC
of a matter which concerns or may concern “reviewable police action” in
circumstances described in guidelines issued under section 30. Proposed section 30
states that the CCC may issue guidelines about what matters are or are not required to
be notified to the CCC under section 28.

4.35

In relation to this separate process for “reviewable police action”, the Crown
Solicitor’s Office advised the Committee that:
Given the breadth of the definition of “reviewable police action”, the
Police Service suggested that it may occasionally be difficult for the
Commissioner of Police to notify the Corruption and Crime
Commission of all matters which he suspects on reasonable grounds
concern or may concern reviewable police action. For that reason, it
was thought to be preferable to allow the Corruption and Crime
Commission to provide the Commissioner of Police with guidelines as
to the circumstances in which he is required to notify it of matters that
concern or may concern “reviewable police action.”103

ISSUES ARISING
Definition of “misconduct” - scope
4.36

The Anti-Corruption Commission submitted that although the conduct falling within
the definition of “misconduct” is arguably too wide, the information received could be
very relevant as intelligence or in the prevention and education function. 104

4.37

The Anti-Corruption Commission also observed that the CCC must assess each
allegation before deciding the appropriate action (as required by proposed section 32)
and it must monitor allegations it refers to an “appropriate authority” (as required by
proposed section 39).105

4.38

The Anti-Corruption Commission submitted that the wide reporting requirement
should be offset by granting the CCC a clear discretion as to whether or not it
becomes involved in assessing, investigating and oversighting an allegation.106

4.39

In summary, the Anti-Corruption Commission submitted that:

103

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p12.

104

Submission No 4 from Anti-Corruption Commission, August 1 2003, p7.

105

Submission No 4 from Anti-Corruption Commission, August 1 2003, p7.

106

Submission No 4 from Anti-Corruption Commission, August 1 2003, p7.
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•

the CCC should have the power to exempt notifying authorities from notifying
some classes of allegations;

•

having been notified, the CCC should have the power to decide not to assess
an allegation; and

•

the CCC should have the power not to monitor an allegation it refers
elsewhere for action.107

In relation to the wide jurisdiction granted to the CCC under the definition of
“misconduct”, Mr Matthew Byrne, General Counsel and Director of Operations of the
Police Royal Commission advised the Committee that this issue was considered by the
Police Royal Commission which concluded that it was “absolutely imperative that
you are able to investigate across all levels of activity.”108 In addition, Mr Peter
Hastings QC, Senior Counsel Assisting the Police Royal Commission indicated that
the CCC “needs to know about and have come into it as much information as possible
about complaints about the conduct of the public sector.”109

Definition of “misconduct” - technical matters
4.41

In relation to proposed section 4(b)110 of the definition of “misconduct”, the AntiCorruption Commission, suggested that in order to be consistent with the wording in
similar legislation (for example section 83 of The Criminal Code), the words “or to
cause a detriment to any person” should be added.

4.42

In relation to proposed section 4(d)(i), the Anti-Corruption Commission submitted
that it is not clear whether the section relates to a person acting in their private
capacity at the time of the alleged misconduct. Therefore, they suggested that words
such as, “whether or not the public officer was acting in their public officer capacity
at the time of engaging in the conduct”, should be added.111

4.43

In addition, the Anti-Corruption Commission submitted that in proposed section
4(d)(iv) the words “the benefit or detriment of another person” should be inserted
after the words “public officer”.

107

Submission No 4 from Anti-Corruption Commission, August 1 2003, p8.

108

Mr Matthew Byrne, General Counsel and Director of Operations, Police Royal Commission, Transcript
of Evidence, July 11 2003, p13.

109

Mr Peter Hastings QC, Senior Counsel Assisting, Police Royal Commission, Transcript of Evidence, July
11 2003, p14.

110

Clause 6 of the CCC Amendment Bill.

111

Submission No 4 from Anti-Corruption Commission, August 1 2003, p8.
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Definition of “misconduct” and the term “public body”
4.44

The Anti-Corruption Commission indicated that the phrase “public body”, which
appears in proposed section 4(d) of the definition of “misconduct”112, does not appear
elsewhere in the provisions of the CCC Act and the CCC Amendment Bill.113 The
Committee also notes that the term is not defined within the provisions of the CCC
Act or the CCC Amendment Bill nor is it defined in the Interpretation Act 1984.

4.45

The Crown Solicitor’s Office advised that:
Clause 4 is modelled on section 13 of the Anti-Corruption
Commission Act 1988. In particular, subclause 4(d)(i) is taken from
subsection 13(c)(i). As noted earlier, as a general policy, changes
were not made to well understood provisions of the Anti-Corruption
Commission Act 1988 which were continuing under the Corruption
and Crime Commission Bill. Furthermore, the term “public body”
was retained on instructions from Crown Counsel, who is of the view
that the term may possibly have a broader operation than “public
authority”.
Nevertheless, the Attorney General would not oppose the replacement
of the term “public body” with the term “public authority”.114

4.46

Crown Counsel indicated that the term “public body” was retained from the AntiCorruption Commission Act 1988 in order to ensure, as a matter of interpretation, that
it could not be argued that there had been a reduction in jurisdiction.115 In relation to
the possible broader operation of the term “public body”, Crown Counsel advised that
groups constituted under Acts such as the Family Planning Association of Western
Australia and the Anglican Church might be considered to be a “public body” but not
a “public authority”.116

Definition of “disciplinary action”
4.47

Pursuant to proposed section 42, the CCC is empowered to make recommendations to
an appropriate authority or independent agency as to whether consideration should be
given to the initiation of a prosecution and the taking of “disciplinary action”.

112

Clause 6 of the CCC Amendment Bill.

113

Submission No 4 from Anti-Corruption Commission, August 1 2003, p8.

114

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p11.

115

Mr George Tannin SC, Crown Counsel, Crown Solicitor’s Office, Transcript of Evidence, November 10
2003, p1.

116

Mr George Tannin SC, Crown Counsel, Crown Solicitor’s Office, Transcript of Evidence, November 10
2003, pp1-2.
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The Anti-Corruption Commission submitted that the definition of “disciplinary
action” is too narrow.117 Clause 5 defines this term to mean:
disciplinary action under any law or contract and includes (a) action under section 8 of the Police Act 1892; and
(b) the taking of action against a person, with a view to dismissing,
dispensing with the services of or otherwise terminating the services
of that person.118

4.49

The Anti-Corruption Commission submitted that the current definition would limit
recommendations under proposed section 42 to dismissal but it should extend to lesser
sanctions where the facts do not justify dismissal.119

4.50

The Committee notes that the submission of the Anti-Corruption Commission appears
to be based on the definition being limited to those matters set out in sub-paragraphs
(a) and (b). This construction of the definition appears to involve the application of
the ejusdem generis rule of statutory construction. This rule provides that where
words of particular meaning are followed by words of general meaning, the general
words are limited to the same kind as the particular words.120

4.51

The Committee sought advice from the Crown Solicitor’s Office as to the construction
of the term. The Crown Solicitor’s Office advised that the term “disciplinary action”
is intended to be interpreted broadly and stated that:
Paragraphs (a) and (b) of the definition deal with the taking of action
against a person, with a view to “dismissing” that person or with a
view to a similar outcome. It is arguable that “dismissal” goes
beyond the ordinary concept of “discipline”. While I do not accept
the correctness of this argument, paragraphs (a) and (b) of the
definition were included as a precautionary measure, in order to
place beyond doubt the fact that action of the type described in those
paragraphs is “disciplinary action” for the purposes of the Bill.
Thus, paragraphs (a) and (b) are intended to extend (rather than
restrict) the ambit of the definition.

117

Submission No 4 from Anti-Corruption Commission, August 1 2003, p6.

118

Clause 5 amends section 3 of the CCC Act.

119

Submission No 4 from Anti-Corruption Commission, August 1 2003, p6.

120

G. Morris, C. Cook, R. Creyke and R. Geddes, Laying Down the Law, Butterworths, 1988, p169.
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In my view, it is clear that the reprimand of a person is one of the
many possible outcomes that may result from the taking of
“disciplinary action” against the person.121
Definition of “reviewable police action”
4.52

The Police Service of Western Australia asserted that the inclusion of “reviewable
police action” within the definition of “misconduct” will result in conduct, such as,
not taking into account all the relevant factors in exercising a power, being
characterised as “misconduct” and carrying an associated stigma.122

4.53

The Anti-Corruption Commission submitted that there will be significant difficulties
for the Commissioner of Police and the CCC in describing, identifying and assessing
the type of conduct contemplated by proposed subsections (b) and (c) of the definition
of “reviewable police action” (clause 5123). They submitted that the subjective
standards set out in the proposed subsections would impact on the notifying
responsibilities of the Commissioner of Police and also the CCC’s investigating and
assessing responsibilities.124

4.54

The Committee asked the Anti-Corruption Commission whether the issuing of
guidelines under proposed section 30 in relation to matters that are to be notified as
“reviewable police action” would diminish these difficulties. The Anti-Corruption
Commission indicated that it may assist but it would still require difficult value
judgments to be made.125

4.55

The Police Union submitted that the subjective nature of the phrase “irrelevant
grounds” in sub-section (d) of the definition of “reviewable police action” would give
rise to uncertainty.126

Definition of “public officer”
4.56

The Committee understands that in March 2003, the Anti-Corruption Commission
wrote to the Joint Standing Committee on the Anti-Corruption Commission
(“JSCACC”) about their lack of jurisdiction over certain prison officers at Acacia
private prison.127 At that prison, prison officers who hold permits issued under the

121

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, December 3
2003.

122

Submission No 5 from Western Australian Police Service, August 2 3003, pp6-7.

123

Clause 5 amends section 3 of the CCC Act.

124

Submission No 4 from Anti-Corruption Commission, August 1 2003, p6.

125

Submission No 4 from Anti-Corruption Commission, August 1 2003, p7.

126

Submission No 2 from Western Australian Police Union of Workers, July 18 2003, pp7-8.

127

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
Hearing with the Anti-Corruption Commission, April 2003, p2 and Appendix 3.

34

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

TWENTY-FIRST REPORT

CHAPTER 4: Misconduct Function

Prisons Act 1981 to engage in high level security work are deemed to be public
officers and thus are within the jurisdiction of the Anti-Corruption Commission.
However, there are officers at the prison who do not hold such permits and are
therefore not public officers.128
4.57

The Anti-Corruption Commission advised the Committee that this issue also arises in
relation to the CCC.129

Matters the CCC cannot deal with
4.58

As noted, proposed section 27 prevents the CCC from receiving allegations about the
Commissioner, the Parliamentary Inspector, an officer of the Parliamentary Inspector
or an officer of the CCC. In addition, the CCC cannot receive an allegation about a
judicial officer holder unless it relates to an offence of judicial corruption under
section 121 of The Criminal Code.

Internal management issues
4.59

The Anti-Corruption Commission submitted that proposed section 27 presents staff
management and human resources problems.130 They asserted that the CCC must
have responsibility for managing its staff and dealing with internal discipline. The
Anti-Corruption Commission suggested that it was preferable for the Commissioner to
deal with allegations against CCC officers, with the complainants having the right to
take the matter to the Parliamentary Inspector if they are not satisfied.

Reporting allegations about the CCC
4.60

The Police Union submitted that whilst it is appropriate that the CCC should not
receive these allegations, it is notable that there is no requirement that the CCC report
these allegations to the Parliamentary Inspector.131

Judicial officers
4.61

The Police Union submitted that there is no obvious justification for only permitting
the CCC to deal with allegations about judicial office holders where the conduct
would constitute an offence against section 121 of The Criminal Code.132

128

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
Hearing with the Anti-Corruption Commission, April 2003, p2 and Appendix 3.

129

Anti-Corruption Commission, Response to Indicative Questions for Hearing with Mr Terence O’Connor
QC, Chairman, July 23 2003, p3.

130

Submission No 4 from Anti-Corruption Commission, August 1 2003, p10.

131

Submission No 2 from Western Australian Police Union of Workers, July 18 2003, p10.

132

Submission No 2 from Western Australian Police Union of Workers, July 18 2003, pp10-11.
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In considering the issue of allegations about judicial officers, the Committee sought
the views of the Chief Justice of Western Australia, Hon David Malcolm AO CitWA
(“Chief Justice”) in relation to section 58 of the Crime and Misconduct Act 2001
(Qld). Section 58 provides:
58. Independence of holders of judicial office
(1) The commission, when performing its functions or exercising its
powers in relation to the procedures and operations of State courts or
in relation to the conduct of a judicial officer, must proceed having
proper regard for, and proper regard for the importance of
preserving, the independence of judicial officers.
(2) To the extent that a commission investigation is, or would be, in
relation to the conduct of a judicial officer—
(a) the commission’s authority to conduct the investigation is limited
to investigating misconduct of a kind that, if established, would
warrant the judicial officer’s removal from office; and
(b) the investigation must be exercised in accordance with
appropriate conditions and procedures settled in continuing
consultations between the chairperson and the Chief Justice.
(3) A commission hearing in relation to the conduct of the judicial
officer must be conducted by the chairperson.
(4) The functions and powers of the commission are to be performed
and exercised by the chairperson who is to be taken to constitute the
commission for the investigation.
(5) In this section—
“judicial officer” means—
(a) a judge of, or other person holding judicial office in, a State
court; or
(b) a member of a tribunal that is a court of record.

4.63

The Chief Justice recommended that:133

133

Letter from the Chief Justice, October 29 2003.
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•

a provision akin to section 58(1) of the Crime and Misconduct Act 2001 (Qld)
be incorporated into the CCC Act so as to reinforce the concept of an
independent judiciary; and

•

consideration be given to incorporating section 58(2)(b) of the Crime and
Misconduct Act 2001 (Qld) which provides for consultation with the Chief
Justice.

In relation to proposed section 27, the Chief Justice observed that:
•

the definition of “judicial office holder” is broader and better defined than
section 58 of the Crime and Misconduct Act 2001 (Qld);134

•

the proposed section provides more detail in the definition of “corrupt
behaviour” by way of reference to section 121 of The Criminal Code than
section 58 of the Crime and Misconduct Act 2001 (Qld); and

•

it may cause difficulty as it prevents the CCC receiving an allegation unless
the conduct is undertaken “corruptly”. However, in most cases, in order to
characterise conduct as corrupt, a preliminary investigation will be required
before this conclusion can be reached.

Decision to take no action
4.65

134

Proposed section 33(d) allows the CCC to assess an allegation and decide to take no
action. The Anti-Corruption Commission submitted that there should be criteria for
the exercize of this discretion including those contained in section 17(2) of the AntiCorruption Commission Act 1988. These criteria (which apply when the AntiCorruption Commission is deciding whether further action is needed in relation to an
allegation) are:
(a)

the seriousness of the conduct or involvement to which the
allegation relates;

(b)

whether or not, in the case of an allegation under section
13(1)(a), (b) or (c), the allegation is frivolous or vexatious or
is made in good faith;

(c)

whether or not the conduct or involvement to which the
allegation relates is or has been the subject of appropriate
investigatory or other action otherwise than for the purposes
of this Act;

Letter from the Chief Justice, October 29 2003.
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whether or not, in all the circumstances, the carrying out of
further action for the purposes of this Act in relation to the
allegation is justified or is in the public interest.

The Anti-Corruption Commission also submitted that the following matters should be
added to these criteria:
•

the likelihood of any evidence being available to establish conduct;

•

the recency of the conduct; and

•

whether the matter will be appropriately investigated elsewhere.135

Notification of decision to take no action
Referred matters
4.67

4.68

Proposed section 35136 provides that if the CCC decides to take no action in relation to
an allegation, the CCC must notify the informant. However, this requirement does not
extend to matters referred to the CCC by the:
•

Police Royal Commission;

•

Anti-Corruption Commission; or

•

Ombudsman.

The Anti-Corruption Commission submitted that there should be an obligation on the
CCC to advise informants who have made allegations to the Anti-Corruption
Commission or the Ombudsman of the outcome of their matters if they are finally
resolved by the CCC.137

The person the subject of the allegation
4.69

Whilst proposed section 35 requires the informant to be notified of a decision to take
no action, there is no requirement to notify the person against whom the allegation is
made.

135

Submission No 4 from Anti-Corruption Commission, August 1 2003, p 11.

136

Clause 10 of the CCC Amendment Bill.

137

Submission No 4 from Anti-Corruption Commission, August 1 2003, p12.
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4.70

The Crown Solicitor’s Office advised that due to operational reasons it was intended
to leave the communication of such matters within the discretion of the
Commissioner.138

4.71

The Committee notes that, in contrast, section 26 of the Anti-Corruption Commission
Act 1988 provides that a person investigated may be advised of the outcome of any
investigation if:
•

the person requests the information;

•

the Anti-Corruption Commission considers that giving the information to the
person is in their best interests; and

•

the Anti-Corruption Commission considers that giving the information to the
person will not prejudice the carrying out of any further action in relation to
the allegation.

Malicious or reckless allegations
4.72

The Anti-Corruption Commission submitted that it should be an offence to report an
allegation maliciously or recklessly to the CCC.139

4.73

The Anti-Corruption Commission indicated that such a provision would complement
proposed section 166140 which makes it an offence to disclose that an allegation of
misconduct has been made or may be made, knowing the allegation to be false in a
material particular.141

4.74

The Committee observes that the Crime and Misconduct Act 2001 (Qld) contains
provisions relating to frivolous and vexatious complaints and false or misleading
statements and evidence.142 The Independent Commission Against Corruption Act
1988 (NSW) also contains a provision relating to wilfully making false statements.143

138

Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, Transcript of Evidence,
July 11 203, p16.

139

Submission No 4 from Anti-Corruption Commission, August 1 2003, p9.

140

Clause 11 of the CCC Amendment Bill.

141

“Material particular” is defined in criminal law as meaning, in relation to an allegation that a statement is
false or misleading, a particular which is of significance and not trivial or inconsequential. Nygh, Dr P
and Butt, P (eds) Butterworths Australian Legal Dictionary (1997).

142

Sections 216, 217 and 218, Crime and Misconduct Act 2001 (QLD).

143

Section 81, Independent Commission Against Corruption Act 1988 (NSW).
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OBSERVATIONS
Definition of “misconduct” - scope
4.75

The Committee is concerned about the combined effect of:
•

the broad scope of the definition of “misconduct”;

•

the duty placed on public sector agencies to notify the CCC of misconduct
(except in relation to matters contained within guidelines issued by the CCC
under proposed section 30);

•

the requirement that the CCC assess all allegations; and

•

the requirement that the CCC monitor allegations referred to “appropriate
authorities”.

4.76

The Committee considers that these matters will lead to the CCC being required to
assess and deal with such a large volume of allegations, they may be prevented from
properly fulfilling their functions. The Committee is of the view that the CCC should
investigate only the more serious allegations received. In relation to less serious
allegations, the CCC will refer the allegation to an independent agency or appropriate
authority or, where appropriate, take no action.

4.77

Consequently, the Committee has made Recommendation 1. This Recommendation
will prevent the CCC from investigating allegations which do not relate to “serious
misconduct”. “Serious misconduct” is defined as misconduct of a kind described in
proposed sections 4(a) to (c). Other appropriate authorities should deal with conduct
of the kind described in 4(d). The Committee also proposes amendments to remove
proposed section 4(e) (which relates to “reviewable police action”) from the definition
of misconduct. (See paragraphs 4.84 to 4.87 and Recommendation 3.)

4.78

The Committee highlights that proposed section 38 allows the CCC to change its
initial determination as to how an allegation should be dealt with. This permits for
example, the CCC initially to refer a less serious allegation to an appropriate authority
but later determine that it will investigate the allegation. The Committee recommends
that proposed section 38 be amended to permit the CCC to “recall” matters under this
(See
proposed section only when they have received fresh evidence.144
Recommendation 1.)

4.79

The effect of these amendments is that the CCC will continue to receive and assess all
allegations, thereby enabling the agency to utilise the information received for
intelligence purposes. However, the CCC will not be permitted to investigate those

144

Fresh evidence is “evidence that is discovered after the verdict which could not reasonably have been
available at the trial” Ratten v R (1974) ALR 93 at p94.
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matters that do not relate to “serious misconduct”. The Committee intends that
Recommendation 1 will resolve the issues set out in paragraph 4.75.
Definition of “misconduct” - technical amendments
4.80

The Committee supports the technical amendments proposed by the Anti-Corruption
Commission set out at paragraphs 4.41 to 4.43. (See Recommendation 4.)

4.81

In supporting the technical amendment to proposed section 4(d)(i), the Committee
observes that the operation of the proposed subsection appears clear. However, given
that the subsection replicates section 13(c)(i) of the Anti-Corruption Commission Act
1988 and the Anti-Corruption Commission have indicated that the sub-section is
problematic, the Committee considers that the subsection should be amended.

Definition of “misconduct” and the term “public body”
4.82

The Committee considers that the term “public body” should be deleted and replaced
with the term “public authority” in proposed section 4(d)(i). The Committee notes
that the Attorney General agrees with this amendment. (See Recommendation 4).

Definition of “disciplinary action”
4.83

The advice from the Crown Solicitor’s Office is that the term “disciplinary action”
should be construed as having the widest possible meaning. However, the Committee
observes that the submission of the Anti-Corruption Commission emphasises that the
definition of “disciplinary action” is ambiguous. The Committee seeks to resolve this
ambiguity and makes Recommendation 2.

Definition of “reviewable police action”
4.84

The Committee observes that the term “reviewable police action” encompasses a wide
range of less serious conduct. The Committee does not consider that such conduct
should fall within the definition of “misconduct”. Consequently, Recommendation 3
deletes proposed section 4(e) of the definition of “misconduct”, which relates to
“reviewable police action”. This addresses the concern of the Police Service that such
conduct attracts the stigma of “misconduct”.

4.85

The Committee considers that the Commissioner of Police should notify the CCC of
allegations relating to “reviewable police action” in accordance with guidelines issued
under proposed section 30. The CCC is not required to receive or consider these
allegations but may choose to do so. (See Recommendation 3).

4.86

In relation to the Anti-Corruption Commission’s view that there will be difficulties for
the Commissioner of Police and the CCC in describing, identifying and assessing the
conduct contemplated in proposed sections 4(b) and (c), the Committee considers that
Recommendation 3 resolves these issues.
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The Committee does not accept the Police Union’s submission that the ambit of the
phrase “irrelevant grounds” in sub-section (d) of the definition of reviewable police
action is uncertain.

Definition of “public officer”
4.88

The Committee has noted the concerns of the Anti-Corruption Commission in relation
to certain prison officers at Acacia prison. However, the Committee considers that
this discrete issue raises the broader issue of the appropriateness of the CCC having
jurisdiction in relation to private entities carrying out public functions.

4.89

The complex policy considerations and the wide variety of private entities carrying
out public functions prevent the Committee from addressing this issue within the
context of this inquiry.

4.90

However, the Committee observes that given the growing trend towards the
outsourcing of the provision of government services the CCC may seek to address this
issue in the near future.145 The Committee notes that the Queensland Crime and
Misconduct Commission is currently addressing the issue of private entities exercising
public functions and the CCC may obtain guidance from their approach.146

4.91

When the review of the operation and effectiveness of the CCC Act occurs pursuant to
section 60 of the CCC Act the Committee suggests that the review take into account
any developments in Queensland in relation to this issue.

Matters the CCC cannot deal with
Internal management issues and reporting of allegations about the CCC
4.92

The Committee considers it appropriate that the CCC is prevented from receiving
allegations in relation to the Commissioner as contemplated by proposed section 27.
However, the Committee accepts the submission of the Anti-Corruption Commission
that the CCC should not be precluded from receiving allegations about its officers.

4.93

The Committee considers it appropriate that the CCC initially deal with allegations
relating to its officers. If a complainant is dissatisfied with the outcome of the CCC’s
inquiry, the complainant should be able to apply to the Parliamentary Inspector for a
review.

145

For discussion of this trend see for example, H Figgis and G Griffith, Outsourcing in the Public Sector,
NSW Parliamentary Library Research Service, Briefing Paper No 22/97, New South Wales, November
1997, pp2-3; R Verspaandonk, Outsourcing - For and against, Parliament of Australia, Parliamentary
Library, Information and Research Services, Commonwealth, June 26 2001, p2.

146

The Crime and Misconduct Commission addressed this issue in their submission to the current ThreeYearly Review of the Parliamentary Crime and Misconduct Committee, Crime and Misconduct
Commission: Three Yearly Review to the Parliamentary Crime and Misconduct Committee, April 2003,
p12-13.
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The Committee considers that if the CCC is to deal with allegations concerning its
officers, there must be a commensurate obligation to notify the Parliamentary
Inspector when it receives these allegations. (See Recommendation 5).

Judicial officers
4.95

The Committee is of the view that, like section 58 of the Crime and Misconduct Act
2001 (Qld), proposed section 27 should reinforce the concept of an independent
judiciary and require consultation with the Chief Justice when the CCC is
investigating an allegation regarding a holder of judicial office. The Committee also
notes the Chief Justice’s observation as to the difficulties arising out of the use of the
word “corruptly”. The Committee believes it would be preferable for the CCC to
investigate cases of misconduct which could lead to the dismissal of a judge, than for
the Houses to do so. This is especially so as such an investigation would be carried
out in consultation with the Chief Justice. Therefore, the Committee makes
Recommendation 6.

Decision to take no action
4.96

The Committee considers that there should be a provision containing criteria for a
decision to take no action in relation to an allegation. The Committee considers that
the criteria contained in section 17(2) of the Anti-Corruption Commission Act 1988
and the additional criteria suggested by the Anti-Corruption Commission are
appropriate. (See Recommendation 7).

4.97

The Anti-Corruption Commission suggested that “the likelihood of any evidence
being available to establish conduct” is a relevant factor. The Committee understands
that this is intended to encompass situations where there are clear difficulties in
obtaining evidence to establish the conduct, for example, when a critical witness is
dead.

4.98

The Committee also considers that the CCC will be able to decide to take no action in
relation to matters that are not within jurisdiction.

Notification of decision to take no action
4.99

The Committee considers that the CCC should be required to notify the person who
made the allegation of the decision to take no action when matters are referred to the
CCC by the Ombudsman and the Anti-Corruption Commission.
(See
Recommendation 11).

4.100

The Committee is also of the view that it would be appropriate to include in the CCC
Act a provision similar to section 26 of the Anti-Corruption Commission Act 1988.
(See Recommendation 8). This will ensure that persons against whom allegations are
made are advised of the outcome of the investigation in appropriate circumstances.
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Malicious or reckless allegations
Criminal offence
4.101

The Committee considers that there should be a provision which makes it a criminal
offence to report an allegation maliciously or recklessly to the CCC. (See
Recommendation 9).

Defamation
4.102

The Committee understands that a statement that police (or agency like the CCC) are
conducting an inquiry into a person, is incapable of conveying the imputation that the
person is guilty of that offence because the ordinary reasonable person is mindful of
the presumption of innocence.147 However, as Hasluck J stated in Ronci v Nationwide
News Pty Ltd [2001] WASC 239:
A statement that an inquiry is on foot or that there are suspicious
circumstances may, by the use of additional words or description, go
further and may positively convey the impression that there are good
grounds for the inquiry or that there is something to suspect. In such
a case, the words may convey a defamatory meaning.148

4.103

The Committee considers that if a person publicises the fact that an allegation has
been made to the CCC, the statement should carry with it the imputation that it is
based on reasonable grounds. The effect would be that the statement carries with it
the negative imputation that the person had grounds for making the allegation. If the
person does not in fact have grounds for making the allegation, then the statement may
well form the basis of an action in defamation. (See Recommendation 10).

4.104

The Committee does not consider that this Recommendation will impede people from
making allegations, rather it should serve to ensure that people who publish this
information do so in a prudent and considered manner.

Police Royal Commission recommendations
4.105

At the start of this Chapter, the Committee set out the recommendations of the Police
Royal Commission relating to the misconduct function.

4.106

The Committee notes that the Police Royal Commission recommended that the
primary responsibility for dealing with complaints about police conduct and
investigating suspected police misconduct rest with the Commissioner of Police.

147

Halsbury’s Laws of Australia, paragraph 145-690, citing authorities including Mirror Newspapers Ltd v
Harrison (1982) 149 CLR 293 at 299 per Mason J.

148

Paragraph 33.
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However, the definition of “misconduct” is such that the CCC and the Commissioner
of Police will be jointly responsible for police misconduct.
4.107

The Committee is of the view that Recommendation 3 in fact places a greater degree
of responsibility in the relevant agencies, such as the Police Service, by reducing the
types of matters that will be investigated by the CCC.

4.108

The Police Royal Commission also recommended vesting in the CCC the role of the
Ombudsman in relation to police.

4.109

The Committee notes that there will not be a complete transfer of the Ombudsman’s
jurisdiction because matters falling within section 14(1) of the Parliamentary
Commissioner Act 1971 are not transferred. Consequently, the Ombudsman will
retain jurisdiction in relation to matters of an administrative nature, such as,
complaints about delays in dealing with people at the police stations, or that officers at
a certain station are impolite.

4.110

Whilst the Committee agrees with the transfer of the Ombudsman’s jurisdiction in
relation to police it observes that it has both advantages and disadvantages.

4.111

The mooted advantages of transferring the jurisdiction include:

4.112

149

•

it cuts down on “demarcation” problems that potentially arise when a number
of agencies have overlapping jurisdiction;

•

it provides a common repository of information about police; and

•

it provides a “one-stop” office for both complainants and police.149

The Committee considers that these advantages are not obtained by the CCC Act and
the CCC Amendment Bill as currently drafted because of the residual jurisdiction of
the Ombudsman. The disadvantages of the current proposed system appear to the
Committee to be:
•

the extensive nature of the conduct falling within the term “reviewable police
action” may affect the agency’s ability to tackle corruption, as it may be
compromised by a significant volume of trivial complaints;

•

the need to gather information can be just as easily addressed by a reporting
and, if necessary, “call in” power;

Police Royal Commission, Interim Report, December 2002, pp 72-76 for discussion relating to the
vesting of the Ombudsman’s jurisdiction in the external oversight agency.
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•

the CCC will be likely to employ staff with a higher degree of skills and
expertise than are necessary to deal with the lower level complaints, and there
is the possibility this could lead to a division in staff;150 and

•

the internal security procedures necessary for investigating corruption may be
excessive for lower level complaints, but will apply to all staff and activities.

The Committee observes that its Recommendations have sought to address some of
these matters. The Committee also observes that if the principal reason for
transferring the jurisdiction of the Ombudsman to the CCC is the intention to create a
“one stop shop” then that reasoning is called into question by the residual jurisdiction
of the Ombudsman.

Recommendations
Recommendation 1: The Committee recommends that clause 5 and proposed sections
30, 31, 33 and 38 in clause 10 of the Corruption and Crime Commission Amendment
Bill 2003 be amended in accordance with Appendix 14.

Recommendation 2: The Committee recommends that the definition of “disciplinary
action” in clause 5 of the Corruption and Crime Commission Amendment Bill 2003 be
amended in the following manner:
Page 4, line 15 after “means” – To insert –
“

150

46

any ”.

Based on the Committee’s meetings in New South Wales, Queensland and the Australian Capital
Territory, the Committee understands that staff in these agencies are required, amongst other things, to
have high level security clearances and to have superior analytical skills.
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Recommendation 3: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a provision into the
Corruption and Crime Commission Act 2003 in relation to reviewable police action, and
to make consequential amendments to clauses 6 and 10 in the following manner:
New Clause 10:
Page 13, after line 31 - To insert the following new Clause “10

Section 21A inserted

After section 17 the following section is inserted “
21A.

Reviewable police action

(1)
The Commissioner of Police is required to notify the Commission of
matters concerning, or that may concern, reviewable police action in accordance with
guidelines issued under section 30.
(2)
The Commission is not to receive or consider any matter that
concerns, or may concern, reviewable police action unless it determines that a matter
should be dealt with for the purposes of this Act.
”.
”.
Clause 6:
Page 10, lines 27 to 30  To delete “ ; or” in line 27 and delete the lines that follow.

Clause 20, proposed section 28:
Page 18, line 2  To delete the line.
Page 19, lines 18 to 22 - To delete the lines.
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Recommendation 4: The Committee recommends that clause 6 of the Corruption and
Crime Commission Amendment Bill 2003 be amended in the following manner:
‘Technical amendments’ recommended by the Anti-Corruption Commission:
Page 9, line 23 – To insert after “person” “

or to cause a detriment to any person

”.

Page 9, line 33 – To insert after “officer” “
whether or not the public officer was acting in their public officer capacity at the time
of engaging in the conduct
”.
Page 10, line 13 – To insert after “or” “

the benefit or detriment of

”.

Amendment relating to “public body:
Page 9, line 32 – To delete “body” and insert instead –
“

48

authority

”.
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Recommendation 5: The Committee recommends that in relation to allegations against
Corruption and Crime Commission officers amendments be made to clauses 10 and 13
of the Corruption and Crime Commission Amendment Bill 2003 in the following
manner:
Clause 10, proposed section 27:
Page 17, lines 8 to 10  To delete the lines.
Clause 13, proposed section 196:
Page 112, after line 23  To insert “(4)
The Commission is to notify the Parliamentary Inspector whenever it receives an
allegation that concerns, or may concern, an officer of the Commission and at any time the
Parliamentary Inspector may review the Commission’s acts and proceedings with respect to its
consideration of such an allegation.
(5)
Upon a review under subsection (4), the Parliamentary Inspector may notify the
Commission that the matter is to be removed to the Parliamentary Inspector for consideration
and determination.
(6)
On receipt of a notice under subsection (5), the Commission is to comply with its
terms.
(7)

Upon a removal under subsection (5), the Parliamentary Inspector may (a)

annul the Commission’s determination and substitute another; or

(b)
make any decision the Parliamentary Inspector might otherwise have made
had the Parliamentary Inspector exercized an original jurisdiction; or
(c)
make any ancillary order, whether final or provisional, that is remedial or
compensatory.
(8)
Where the Parliamentary Inspector proposes to act under subsection (7)(a), the
Commission must be given a reasonable opportunity to show cause why its determination
should not be annulled.
(9)
The Parliamentary Inspector must not undertake a review of a matter that arises from,
or can be dealt with under, a jurisdiction created by, or that is subject to, the Industrial
Relations Act 1979.
”.
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Recommendation 6: The Committee recommends that proposed section 27 in clause 10
of the Crime and Corruption Commission Amendment Bill be amended in the
following manner:
Page 17, line 22 - To insert after “Code” “
or is of a kind that, if established, would constitute grounds for removal from judicial
office
”.
Page 17, after line 22 - To insert “
(4a)
The Commission, when performing its functions in relation to the conduct of a
holder of judicial office must proceed having proper regard for preserving the
independence of judicial officers.
(4b)
When investigating a holder of judicial office, the Commission must act in
accordance with conditions and procedures formulated in continuing consultation with
the Chief Justice.
”.
Page 17, line 23 - To delete “subsection (4)” and insert instead “

50

this section

”.
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Recommendation 7: The Committee recommends that in relation to a decision to take
no action, proposed section 18 in clause 7 of the Corruption and Crime Commission
Amendment Bill 2003 be amended in the following manner:
Page 13, after line 18 - To insert “
(3)
When the Commission is deciding whether further action for the purposes of
this Act in relation to an allegation is warranted, the matters to which it may have
regard include the following —
(a)
the seriousness of the conduct or involvement to which the allegation
relates;
(b)
whether or not, in the case of an allegation under section 4, the
allegation is frivolous or vexatious or is made in good faith;
(c)
whether or not the conduct or involvement to which the allegation
relates is or has been the subject of appropriate investigatory or other action
otherwise than for the purposes of this Act;
(d)
whether or not, in all the circumstances, the carrying out of further
action for the purposes of this Act in relation to the allegation is justified or is
in the public interest.
”.
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Recommendation 8: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a provision into the
Corruption and Crime Commission Act 2003 similar to section 26 of the Anti-Corruption
Commission Act 1988. This can be effected by amending clause 10 of the Bill to insert a
new proposed section in the following manner:
Page 22, after line 6 - To insert “
35A.

Person investigated can be advised of the outcome of the investigation
The Commission may inform a person to whom an allegation relates as to the outcome
of any investigation carried out by the Commission or an appropriate authority in
relation to the allegation if 
(a)

the person requests the information; or

(b)
the Commission considers that giving the information to the person is in the
person’s best interests,
and the Commission considers that giving the information to the person will not
prejudice the carrying out of any further action in relation to the allegation.
”.

52
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Recommendation 9: The Committee recommends that proposed section 25 in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 16, after line 20 - To insert “
(5)

A person who makes a report under this section and who does so 
(a)
knowing that the content of the report is false or misleading in a
material respect;
(b)

maliciously, or recklessly,

is guilty of a crime.
(6)
A charge cannot be brought against a person under subsection (5) other than
by the Director of Public Prosecutions.
Penalty: Imprisonment for 3 years and a fine of $60,000.
Summary penalty: $10, 000.
”.
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Recommendation 10: The Committee recommends that proposed section 25 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 16, after line 20 - To insert “
(5)

A publication by (a)

a complainant;

(b)

a person who has relied upon information derived from a
complainant; or

(c)

a person who has no reliable source of knowledge (which shall be
presumed in the absence of proof to the contrary),

that an allegation has been made about a person to the Commission carries
with it, an inference that there were reasonable grounds for making the
complaint.
”.
In the event that Recommendation 9 is agreed to the Committee observes that this
amendment will become subsection (7).

54
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Recommendation 11: The Committee recommends that when matters are referred to
the Corruption and Crime Commission by the Anti-Corruption Commission and the
Ombudsman, the informant be notified of a decision to take no action. The Committee
recommends that proposed section 35 in clause 10 of the Corruption and Crime
Commission Amendment Bill 2003 be amended so that it reads as follows:
“35.

Informant to be notified of decision not to take action

If (a)

a person makes an allegation under section 25 or 28(2);

(b)

an allegation under the A-CC Act is referred to the Commission; or

(c)
a complaint under the Parliamentary Commissioner Act 1971 is referred to the
Commission,
and the Commission decides to take no action, the Commission must notify the person who
made the allegation or complaint that the Commission has decided that no action will be taken.
”.
The statutory amendments required to effect these changes in the House are as follows Page 22, line 3 – To insert after “If” –
“

(a)

”.

Page 22, line 4 – To insert after “28(2)” –
“
;
(b)

an allegation under the A-CC Act is referred to the Commission; or

(c)
a complaint under the Parliamentary Commissioner Act 1971 is referred to the
Commission
”.
Page 22, line 5 – To insert after “person” –
“

who made the allegation or complaint
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CHAPTER 5
ORGANISED CRIME FUNCTION
INTRODUCTION
5.1

The Police Royal Commission recommended that the CCC be vested with the function
of investigating serious and organised crime (“investigative crime function”).151
Although the name of the agency suggests otherwise, this recommendation has not
been adopted in the CCC Act or the CCC Amendment Bill.

5.2

The Crown Solicitor’s Office advised the Committee that the recommendation was
not adopted as:
[I]t was thought that responsibility for the investigation of serious and
organised crime should remain with the Western Australian Police
Service. Nevertheless it was thought that the CCC should have an
oversight role in the investigation of organised crime. The Bill
therefore gives the Commissioner of the CCC the powers of a special
commissioner under the Criminal Investigation (Exceptional Powers)
and Fortification Removal Act 2002.152

5.3

Proposed Part 4153 of the CCC Amendment Bill is labelled “organised crime”, but it
does not involve the CCC investigating organised crime. Rather, it makes the
Commissioner of the CCC the equivalent of a special commissioner under the current
Criminal Investigation (Exceptional Powers) and Fortification Removal Act 2002.

5.4

Clause 19 of the CCC Amendment Bill repeals the Criminal Investigation
(Exceptional Powers) and Fortification Removal Act 2002 and clause 10 proposes to
insert Part 4 in the CCC Act which replicates many of the provisions of that Act.
Appendix 7 is a table prepared by the Committee outlining the provisions of the
Criminal Investigation (Exceptional Powers) and Fortification Removal Act 2002,
which were not included in the CCC Act and the CCC Amendment Bill.154

5.5

Powers currently available to the Police Service under the Criminal Investigation
(Exceptional Powers) and Fortification Removal Act 2002 are increased by the CCC

151

Recommendation 13.1(c), Police Royal Commission, Interim Report, December 2002, p105.

152

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003.

153

Clause 10 of the CCC Amendment Bill.

154

This table is based upon a table annexed to a letter from Mrs Judith Taseff, Senior Assistant Crown
Solicitor, Crown Solicitor’s Office, August 13 2003, p1.
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Act and the CCC Amendment Bill. It is proposed that the CCC have power to
authorise officers to use assumed identities and conduct controlled operations.155
5.6

5.7

This Chapter examines:
•

the issues relating to the CCC performing an investigative crime function; and

•

the issues raised by the submissions concerning the provisions of the CCC
Amendment Bill relating to the organised crime function.156

The provisions relating to the organised crime function of the CCC are principally
contained within the CCC Amendment Bill. Therefore, in this Chapter, unless noted
otherwise, references are to sections which the CCC Amendment Bill proposes to
insert into the CCC Act. The clauses of the CCC Amendment Bill, which contain the
proposed sections, will be noted in the footnotes.

AN INVESTIGATIVE CRIME FUNCTION
5.8

The Round Table Conference reached the following conclusions about granting the
CCC an investigative crime function:
(a) For the Proposition
(i) An external oversight agency can assist police investigations by
the use of its Royal Commission type powers, which are not available
to the police, such as the ability to compel witnesses to give evidence
and to produce documents. These additional measures were
considered to be of vital importance in fighting organised crime and
its corrupting influence on police.
(ii) There is a demonstrated link between organised crime and
corrupt police officers that enables criminal activities to proceed
unhindered.
(iii) Cost savings should be achievable by co-locating these areas of
crime investigation with Royal Commission type powers in the one
agency.
(b) Against the Proposition

155

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003.

156

The Committee refers readers to its Report on the Criminal Investigation (Exceptional Powers) and
Fortification Removal Bill 2001 for a detailed consideration of the legislative scheme which is
substantially reproduced. Western Australia, Legislative Council, Legislation Committee, Criminal
Investigation (Exceptional Powers) and Fortification Removal Bill 2001, May 2002.
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(i) The Police Service is the principal law enforcement agency, and
there is no argument to suggest that it has been deficient in the
detection, investigation and prosecution of organised crime.
(ii) Placing a crime function within the external oversight agency
might lead to an erosion in the confidence placed in the police.
(iii) Having the same agency exercise responsibilities for corruption
and for organised crime may lead to a loss of focus within the agency.
(iv) The increased potential for the infiltration of corruption into a
body that exercises both oversight and crime functions.
(v) The possibility of duplication of effort in the intelligence
function.157
5.9

The Committee notes that Mr Hastings QC, Senior Counsel Assisting the Police Royal
Commission expressed concern about the departure from the Police Royal
Commission recommendation relating to an investigative crime function.158
The
Committee understood that Mr Hastings QC supported an investigative crime function
on the basis that it could be used to resolve matters which cannot be solved using
conventional police powers.

5.10

Mr Hastings QC advised the Committee that he was concerned that the exceptional
powers may only be utilised where there is an “organised crime”, namely where two
or more persons have agreed to commit two or more crimes.

5.11

Mr Hastings QC explained that the best use of investigative crime powers was the
investigation into the shooting of Mr John Newman, a New South Wales Member of
Parliament. He told the Committee that the New South Wales Police initially
investigated the matter using conventional police powers without success. However,
it was later referred to the New South Wales Crime Commission and this ultimately
led to a conviction for Mr Newman’s murder. Mr Hastings QC indicated that the
CCC would not be able to investigate such a matter as there would probably not be
sufficient indication of an “organised crime”.159

5.12

The Committee notes that as the CCC does not have an investigative crime function it
will not fulfil the role of a crime commission comparable to the Queensland Crime
and Misconduct Commission and the New South Wales Crime Commission.

157

Police Royal Commission, Interim Report, December 2002, pp46-47.

158

Mr Peter Hastings QC, Senior Counsel Assisting the Police Royal Commission, Transcript of Evidence,
July 11 2003, p2.

159

Mr Peter Hastings QC, Senior Counsel Assisting the Police Royal Commission, Transcript of Evidence,
July 11 2003, p2.
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5.13

These commissions are agencies separate from the State and Federal Police Service
with an independent role of investigating organised crime and in some cases, serious
crime. They are invested with extraordinary powers such as surveillance, interception
and compulsory hearings (usually in private).

5.14

The New South Wales Crime Commission and the Queensland Crime and Misconduct
Commission have Reference Committees which refer matters to the agency.160 The
Police Service is represented on these committees thereby ensuring that the upper
echelons of the Police Service approve the particular areas of investigation.

5.15

The Committee, through its inquiry, understands that the creation of a crime
commission is considered to be advantageous for the following reasons:

5.16

•

the increasing sophistication of organised crime requires a sophisticated
response;

•

there is a connection between organised crime figures and corrupt police
which has the potential to undermine police efforts to combat organised crime
through leaked information;

•

the need for a strategic approach separate from the day-to-day priorities of
ordinary policing; and

•

a trustworthy contact point for similar agencies in other jurisdictions (whether
within other states, nationally or internationally).

The Committee notes that experience in other Australian states has indicated that
crime commissions initially require substantial capital outlay to purchase technical
equipment for covert surveillance. The New South Wales Crime Commission has
demonstrated that crime commissions can raise a significant proportion of their
operating costs if they are vested with powers to confiscate the profits of crime.161

Observations
5.17

The Committee considers that the advice from the Crown Solicitor’s Office (see
paragraph 5.2) inadequately explains why the Police Royal Commission
recommendation that the CCC have an investigative crime function has not been
adopted.

160

In Queensland it is the Crime Reference Committee, sections 274-290, Crime and Misconduct Act 2001
(Qld). In New South Wales it is the New South Wales Crime Commission Management Committee,
sections 24-27A, New South Wales Crime Commission Act 1985 (NSW).

161

For example see the New South Wales Crime Commission, Annual Report 2001/2002 for details of the
monies seized pursuant to this function.
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5.18

The Committee has examined the arguments raised at the Round Table Conference in
opposition to the CCC performing an investigatory crime function. Based on the
Committee’s meetings in New South Wales, Queensland and the Australian Capital
Territory, the Committee does not concur with these arguments. The Committee is of
the view that there is significant merit in the CCC performing an investigative
organised crime function.

5.19

The Committee highlights that there is a widely acknowledged link between organised
crime and police corruption.162

5.20

As the Round Table Conference noted, the link between organised crime and corrupt
police officers enables criminal activities to proceed relatively free from police
investigations. The Committee considers that, as such, it would be preferable for there
to be an agency external to the Police Service with the ability to investigate organised
crime.

5.21

The Committee’s meetings with the Queensland Crime and Misconduct Commission
indicated that this is a clear advantage of a single agency being vested with both an
investigative crime function and a misconduct function (which involves investigating
police corruption). This advantage is that there is a ready exchange of information
between these two functions at the upper levels of management which limits
duplication in these functions.

5.22

The Committee acknowledges the link between organised crime and corruption means
that if the CCC is vested with an investigative crime function then arguments
concerning the security of information should be considered.

5.23

The Police Royal Commission indicated that it is desirable to exclude serving or expolice officers due to security issues. By vesting an investigatory crime function in
the agency, police officers are brought on the premises thereby rendering an
appropriate level of security more difficult.163
However, the Police Royal
Commission concluded that there were a number of factors that would mitigate the
risk to security and the benefits of an investigative crime function outweighed that
risk.164

5.24

The Committee also observes that if corrupt police officers are discovered when the
Police Service is investigating organised crime there is no security in relation to that

162

Police Royal Commission, Interim Report, December 2002, pp45-46. Wood, Royal Commission into the
New South Wales Police Service, Final Report, Volume 1, May 1997, para 2.2 p20, para 6.1 p153.
Fitzgerald Royal Commission Report, Report of a Commission of Inquiry Pursuant to Orders in Council,
July 1989, p161-163 and p361.

163

Police Royal Commission, Interim Report, December 2002, pp70-71.

164

Police Royal Commission, Interim Report, December 2002, pp70-71.
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information. Therefore, it is preferable to have this function vested in an external
agency with consideration being given to appropriate security measures.
5.25

The Committee notes that the Queensland Crime and Misconduct Commission
performs both a misconduct function and an organised crime function (major crime
function). In addition, this agency utilises police task forces in carrying out crime
investigations.165 Police officers are also seconded to the Crime and Misconduct
Commission to work as witness protection and surveillance officers.166

5.26

The Committee observes that the Queensland Crime and Misconduct Commission
employs a number of measures directed to the security of information including:167
•

Officers performing the major crime function are “quarantined” from those
performing the misconduct function.

•

A separate Assistant Commissioner is responsible for each of these functions
and a system of “chinese walls” operates.

•

Information is provided to officers on a “need to know” basis.

•

Information relating to the execution of the distinct functions of the agency is
only exchanged at the upper levels of management. Therefore, although the
Crime and Misconduct Commission operates as single body in relation to
resources, administration and the exchange of relevant information, it is
functionally separate.

5.27

The Committee understands it is argued that a multiple agency model prevents
concerns arising about the security of information. However, the Committee observes
that in New South Wales, where there is a multiple agency model approach, police
officers also work with the relevant agencies. For example, the New South Wales
Crime Commission utilises New South Wales Police task forces to assist in
investigations although the officers remain under the command of the Commissioner
of Police.168 That agency cannot employ (or otherwise engage) former or current
officers of the New South Wales Police Service but they are able to work on joint

165

Section 32, Crime and Misconduct Act 2001 (Qld).

166

Crime and Misconduct Commission, Annual Report 2001/2002, p78. As at June 30 2003, there were 76
police officers working at the Crime and Misconduct Commission in investigation, surveillance and
witness protection roles.

167

Meeting with representatives of the Queensland Crime and Misconduct Commission - Mr Brendan Butler
SC, Chairperson, Mr Forbes Smith, Director, Misconduct Investigations; and Mr John Callanan, Assistant
Commissioner, Crime, August 26 2003.

168

New South Wales Crime Commission, Annual Report 2001/2002, p10; section 27A New South Wales
Crime Commission Act 1985 (NSW). Also note that section 32 of the New South Wales Crime
Commission Act 1985 (NSW) enables police officers to perform services for the Commission.
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taskforces and participate in investigations for or on behalf of the New South Wales
Crime Commission.169
5.28

It appears to the Committee that even in a multiple agency approach, police officers
are involved in the work of the various agencies. As such, the Committee considers
that arguments relating to the security of information should be given minimal weight.

5.29

The Committee is satisfied that the experience of the Queensland Crime and
Misconduct Commission demonstrates that the mooted problem of risks to security
associated with vesting an investigative crime function in the CCC could be
appropriately managed.

5.30

The Committee is of the view that the Government should seriously consider
amending the CCC Act to provide that the CCC has a function of investigating serious
and organised crime. In the event that the Government does not amend the CCC Act
prior to the review of the Act under proposed section 60, the Committee recommends
that this issue be canvassed in the review. (See Recommendation 48 in Chapter 11
where the review of the CCC Act is addressed.)

Recommendation
Recommendation 12: The Committee recommends that the Government seriously
consider amending the Crime and Corruption Commission Act 2003 to provide that the
Crime and Corruption Commission is to perform a function of investigating serious
and organised crime.
ISSUES RAISED - PROVISIONS RELATING TO EXCEPTIONAL POWERS
Proposed section 46
Definition of “organised crime”
5.31

As with the Criminal Investigation (Exceptional Powers) and Fortification Removal
Act 2002, under proposed section 46, police officers seeking to make use of the
exceptional powers of examination, search and entry, assumed identities, controlled
operations and integrity testing (“exceptional powers”) must make an application to
the Commissioner of the CCC for an exceptional powers finding.

5.32

Pursuant to proposed section 46(1),170 an approval for the use of exceptional powers
requires the Commissioner of the CCC to be satisfied, amongst other things, that there
are reasonable grounds for suspecting that a “section 5 offence” has been committed
or is being committed.

169

Sections 27A and 32, New South Wales Crime Commission Act 1985 (NSW).

170

Clause 10, CCC Amendment Bill.
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5.33

A “section 5 offence” is defined in clause 5171 to be a “Schedule 1 offence” committed
in the course of an “organised crime”.

5.34

“Schedule 1 offence” is defined in clause 5 to mean an offence described in Schedule
1. Schedule 1 sets out a list of offences.172 In clause 5 an “organised crime” is
defined to mean activities of two or more persons associated together solely or partly
for purposes in pursuit of which two or more Schedule 1 offences are committed, the
commission of each of which involves substantial planning and organisation.

5.35

It was submitted that:173
•

It is not clear when the offence becomes a section 5 offence. For example, do
the two people have to have committed two offences and their third offence
becomes a section 5 offence?

•

How must it be established that an offence has been committed? Is it on the
balance of probabilities, beyond reasonable doubt or by conviction?

•

For the definition to be workable, the threshold should be that two or more
people are suspected of having conspired to commit one Schedule 1 offence
or are suspected of conspiring to commit one Schedule 1 offence in the future.

Commission of a “section 5 offence”
5.36

It was submitted that the requirement in proposed section 46 of “reasonable grounds
for suspecting that a ‘section 5’ offence has been or is being committed” is
problematic in that:
•

as a “section 5 offence” requires two or more offences, it is not clear what “a
section 5 offence” refers to; and174

•

the reference to “a section 5 offence” in the singular is confusing and requires
clarification.175

5.37

The Crown Solicitor’s Office advised that:

171

Clause 5 amends section 3 of the CCC Act.

172

The Committee notes that the offences are the same as those in the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002 and there has been an additional offence included, namely,
section 143 of The Criminal Code - attempting to pervert the course of justice. The Crown Solicitor’s
Office advised the Committee in a letter dated August 1 2003 that this offence was included on the advice
of Crown Counsel who considers that the nature and gravity of the offence justifies its inclusion.

173

Submission No 4 from Anti-Corruption Commission, August 1 2003, p6.

174

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.

175

Submission No 2 from the Western Australian Police Union, July 18 2003, p11.
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‘Section 5 offence’ is defined in proposed section 5 as ‘a Schedule 1
offence committed in the course of an organised crime.’ This is a
reference to a single offence, although the Commission would need to
be satisfied that the one offence was committed in the course of
activities in which two or more Schedule 1 offences were committed
(ie in the course of ‘organised crime’).176
Exceptional powers finding
5.38

Proposed section 46177 requires the Commissioner to make an exceptional powers
finding which is the pre-requisite for the use of the exceptional powers in Divisions 2,
3, 4 and 5. As noted, under the Criminal Investigation (Exceptional Powers) and
Fortification Removal Act 2002 this was the role of the special commissioner.

5.39

The Anti-Corruption Commission submitted that it would be more appropriate for a
judge rather than the Commissioner to make the exceptional powers finding. This is
because the decision is more akin to a judicial decision than an administrative one.
Further, it would provide an additional layer of protection against abuse.178

5.40

The Committee observes that the important distinction between the special
commissioner and the Commissioner of the CCC is the nature of their roles. The
special commissioner was intended to be an impartial retired judicial officer. In
contrast, the Commissioner of the CCC may be perceived to be a “super cop”.
Therefore, the Committee’s recommendations directed to expanding the role of the
Parliamentary Inspector are vital in ensuring the accountability of the Commissioner
of the CCC in executing the organised crime function.

Powers requiring an exceptional powers finding
5.41

As indicated, powers cannot be exercized under the following Divisions, unless the
use of exceptional powers is authorised under proposed section 46:
•

Division 2 - Examination before Commission;

•

Division 3 - Entry, search and related matters;

•

Division 4 - Assumed identities;

•

Division 5 - Controlled operations.179

176

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, November 14
2003.

177

Clause 10, CCC Amendment Bill.

178

Submission No 4 from Anti-Corruption Commission, August 1 2003, pp12-13.

179

Proposed section 47(3) in clause 10, CCC Amendment Bill.
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The Anti-Corruption Commission submitted that it is surprising the Police Service
will only be able to use assumed identities or controlled operations following an
exceptional powers finding given the Police Service currently has undercover officers
using assumed identities.180

Proposed section 50 - When a person stands charged
5.43

Proposed section 50181 provides that a person summoned on an organised crime
examination cannot be examined about matters that may be relevant to an offence with
which a person stands charged.

5.44

Proposed section 50(2) provides that a person stands charged when:
(a) the person is informed by the person investigating the offence that
he or she will be charged with the offence, whether or not at that time
a complaint in respect of the offence has been made or sworn; or
(b) a complaint in respect of the offence is made or sworn.

5.45

It was submitted that proposed section 50(2) leaves it open to the investigator to
determine when a person stands charged and this may be subject to abuse.182 For
example:
Assume that an investigation into a Schedule 1 offence using an
exceptional powers finding finds evidence sufficient to prefer a charge
under, say, Section 32(A)(1)(b) of the Misuse of Drugs Act. … Even
though sufficient evidence then exists which satisfies the reasonable
prospect of conviction test under the Director of Public Prosecutions
Guidelines, simply by refraining from telling the suspect they will be
charged with an offence means the individual will be compelled to
incriminate him/herself during an examination, notwithstanding that
sufficient evidence already exists to commence a prosecution.183

5.46

The Crown Solicitor’s Office advised the Committee that proposed section 50(2) is
based on section 3(2) of the Criminal Investigation (Identifying People) Act 2002. It
was included because the Police Service expressed the view that there may be some
doubt about when a “person stands charged with an offence”.184

180

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.

181

Clause 10, CCC Amendment Bill.

182

Submission No 6 from the Law Society, August 4 2003, p4; Submission No 2 from the Western
Australian Police Union, July 18 2003, p12.

183

Submission No 2 from the Western Australian Police Union, July 18 2003, p12.

184

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p15.
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Observation
5.47

Whilst the Committee accepts that proposed section 50(2) is intended to create
certainty as to when “a person stands charged with an offence”, the Committee is
concerned that the provision may be open to abuse. Consequently, the Committee
makes Recommendation 13.

Recommendation
Recommendation 13: The Committee recommends that proposed section 50(2) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
so that it reads as follows:
“(2)

For the purposes of this section a person stands charged with an offence when (a)
the person is informed by the person investigating the offence that he or she
will be charged with the offence;
(b)
the persons investigating the offence ought to have formed the view that the
person should be charged with the offence,
whether or not at that time a complaint in respect of the offence has been made or
sworn; or
(b) (c) a complaint in respect of the offence is made or sworn,
whichever happens first.

”.

The statutory amendment required to effect these changes in the House is as follows Page 31, line 5 - To insert after “offence” –
“

;
(b)
the persons investigating the offence ought to have formed the view that the
person should be charged with the offence
”.
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Proposed section 51
5.48

Proposed section 51(1)185 enables the CCC to give directions limiting the exercize of
the powers under proposed section 52 (enhanced power to enter, search and detain)
and proposed section 53 (enhanced power to stop, detain and search). The CCC may
also revoke or vary these directions (proposed section 51(2)). Proposed section 51
does not relate to the power to summon and examine witnesses.186

5.49

The Crown Solicitor’s Office advised the Committee that:
It was thought that it was not necessary for clause 51 to apply to
Division 2 of Part 4 of the Bill, as the Commissioner has ultimate
control over the conduct of examinations.187

Observations
5.50

The Committee accepts the explanation of the Crown Solicitor’s Office, but observes
the exceptional powers police officers might seek now include assumed identities and
controlled operations to which section 51(1) does not relate. Therefore, the CCC will
not be able to direct police officers in the exercize of these powers.

5.51

Proposed section 51 partially replicates section 10 of the Criminal Investigation
(Exceptional Powers) and Fortification Removal Act 2002. That section arose out of a
recommendation of this Committee in relation to the Criminal Investigation
(Exceptional Powers) and Fortification Removal Bill 2001. The Committee
considered that the ability of the special commissioner to impose limitations on the
use of exceptional powers a necessary safeguard on these powers.188 The Committee
is of the view that this safeguard should also apply in relation to assumed identities
and controlled operations.

5.52

The Committee also considers it appropriate that the CCC be empowered to revoke an
exceptional powers finding. The Committee notes that reports are to be provided to
the CCC on the use of exceptional powers and the CCC is able to direct the
Commissioner of Police to provide information in relation to the use of exceptional

185

Clause 10, CCC Amendment Bill.

186

Proposed section 51 is based upon section 10 of the Criminal Investigation (Exceptional Powers) and
Fortification Removal Act 2002. However, unlike section 10, proposed section 51 does not relate to the
power to summon and examine witnesses.

187

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003.

188

Western Australia, Legislative Council, Legislation Committee, Criminal Investigation (Exceptional
Powers) and Fortification Removal Bill 2001, May 2002, p45.
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powers.189 The Commissioner is currently unable to revoke an exceptional powers
finding if the CCC is provided information which leads the Commissioner to conclude
that the exceptional powers should no longer be exercized by the relevant police
officers. The Committee considers that the oversight role of the CCC will be
enhanced if the Commissioner is able to revoke an exceptional powers finding. (See
Recommendation 14.)
Recommendation
Recommendation 14: The Committee recommends that proposed section 51 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 31, line 13 - To delete “this Division” and insert instead “

Divisions 3, 4 and 5

”.

Page 31, after line 31 - To insert “
(6)
The Commission may at any time revoke an exceptional powers finding by
notice to the Commissioner of Police.
”.
Proposed section 52 - Enhanced power to enter, search and detain
5.53

Proposed section 52190 replicates section 49 of the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002. When an exceptional powers finding
has been made, proposed section 52 grants a wide power to police officers to enter and
search premises, search and detain people on the premises and seize documents and
other things without a warrant.

5.54

The Anti-Corruption Commission highlighted the following issues in relation to this
proposed section:191

189

In relation to the CCC directing the Commissioner of Police to provide details in relation to the exercise
of an exceptional power, except in relation to the examination of witnesses, see proposed sections 59, 62
and 66, clause 10, CCC Amendment Bill. In relation to the Commissioner of Police providing the CCC
with reports, see proposed sections 58, 61 and 65, clause 10, CCC Amendment Bill.

190

Clause 10, CCC Amendment Bill.

191

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.
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•

The power should be confined to a situation where the officer in charge of the
investigation or the CCC officer certifies that there is reasonable cause to
believe that evidence may be destroyed or that there may be serious injury to a
person or damage to property.

•

It should be made clear whether it is intended that this power be exercized
covertly.

•

If it is not to be exercized covertly, the searching officer should be obliged to
inform the owner/occupier of anything seized and retained.

In addition, the Police Union submitted that:192
•

The clause may encompass covert entry and consideration should be given to
excluding covert entries.

•

Consideration should be given to elevating the test from “reasonable grounds
for suspecting” to “reasonable grounds to believe”.

•

The power to search or photograph persons is not predicated on a suspicion or
belief that the person may be in possession of evidence or information relating
to a section 5 offence rather it is triggered by being in the place which is to be
searched.

•

The proposed section is silent on whether officers can seize items which may
afford evidence of an offence un-related to the exceptional powers finding.

•

The proposed section is silent on the requirement to provide the owner with
copies of computer hard drives and similar items.

Proposed section 53 - Enhanced power to stop, detain and search
5.56

Proposed section 53193 replicates section 50 of the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002. When an exceptional powers finding
has been made, proposed section 53 grants a wide power to police officers to stop,
detain and search a person and any conveyance without a warrant.

5.57

As with proposed section 52, the Anti-Corruption Commission submitted that the
power should be confined to situations where the officer in charge of the investigation
or the CCC officer certifies that there is reasonable cause to believe that evidence may
be destroyed or that there may be serious injury to a person or damage to property.194

192

Submission No 2 from the Western Australian Police Union, July 18 2003, pp12-14.

193

Clause 10 of the CCC Amendment Bill

194

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.
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The Police Union indicated that many of their observations in relation to proposed
section 52 apply equally to proposed section 53.195

Proposed sections 60 and 64
5.59

Proposed sections 60 and 64 relate to the CCC approving the use of assumed identities
by police officers and the granting of an authority to conduct controlled operations and
integrity testing by police officers. The provisions are broadly similar and provide
that the CCC may grant such approval or authority to a police officer as if that police
officer were an officer of the Commission.

5.60

Proposed sections 60(2) and 64(3) provide that if an approval is granted, the general
provisions of proposed Part 6, Divisions 3 and 4 apply.196 Proposed Part 6, Divisions
3 and 4 relate to the powers, procedures and processes that apply to CCC officers
when the CCC grants them approval for the use of an assumed identity, controlled
operation or integrity testing programme as part of the misconduct function.

5.61

The Anti-Corruption Commission submitted that proposed sections 60(2) and 64(3)
seem extraordinary provisions as it means obligations are imposed on the
Commissioner of the CCC when they should rest with the Police Service. An
example of the effect is that proposed section 105 (which is in Division 3 of proposed
Part 6) provides that the CCC may request the Chief Officer of an issuing agency to
produce evidence of an assumed identity. This would also apply to police officers
granted that power by the CCC.197

Observations
5.62

The Committee considers that the criticisms highlighted by the Anti-Corruption
Commission are valid. The provisions create an unusual ongoing link between the
CCC and police officers exercising exceptional powers which should be addressed
when the CCC is established. (See Recommendation 15). The Committee also
observes that the linkages between proposed Part 4 (organised crime) and proposed
Part 6 (Powers) makes the CCC Act unnecessarily complex.

5.63

The Committee considers that these issues serve to support the Committee’s
recommendation that the Government should seriously consider amending the CCC
Act to allow the CCC to perform an investigative crime function rather than a
circumscribed role involving the authorisation of the use of exceptional powers by
police officers.

195

Submission No 2 from the Western Australian Police Union, July 18 2003, p14.

196

Proposed sections 60(2) and 64(3) in clause 10, CCC Amendment Bill.

197

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.
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Recommendation
Recommendation 15: In relation to proposed sections 60(2) and 64(3) in clause 10 of
the Corruption and Crime Commission Amendment Bill 2003, the Committee draws
the attention of the House to its comments at paragraphs 5.59 to 5.61 of this Report.
The Committee recommends that:
(a)
during debate in the Council the responsible Minister clarify the operation of
proposed sections 60(2) and 64(3); and
(b)
before establishing the Corruption and Crime Commission, the Government do
consider and address the practical consequences that arise,
in light of the matters raised in those paragraphs.
Proposed section 63 - definition of “criminal activity”
5.64

Proposed section 63 relates to controlled operations. A controlled operation means,
amongst other things, an operation conducted (or intended to be conducted) for the
purpose of facilitating the obtaining of evidence of “criminal activity”.

5.65

“Criminal activity” is defined in proposed section 63, to mean any activity that
involves the commission of a “section 5 offence”198 by one or more persons. That is:
any activity by one or more persons (one person is enough);
that involves the commission of;
an offence from Schedule 1(for example kidnapping);
committed in the course of activities involving;
two or more persons associated together solely or partly for purposes;
in pursuit of which two or more Schedule 1 offences are committed;
the commission of each of which involves substantial planning and organisation.

5.66

In relation to the definition of “criminal activity” the Anti-Corruption Commission
asserted:
How can you have one person involved in a section 5 offence when by
definition such an offence is committed in the course of organised
crime which requires two or more people to be involved?199

198

72

See paragraphs 5.32 to 5.34 in relation to a “section 5 offence”.
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Observations
5.67

Although the Anti-Corruption Commission expressed concern over the definition of
“criminal activity”, the Committee considers that the definition is comprehensible. By
way of example, if a drug syndicate sent a person to collect a drug debt from a drug
dealer but instead of simply collecting the debt the person killed the drug dealer, the
Committee considers that this would come within the definition.

Reporting and oversight provisions
Reporting
5.68

Pursuant to Divisions 3 (Entry and search related matters), 4 (Assumed identities) and
5 (Controlled operations) of proposed Part 4, police officers who use exceptional
powers are required to report to the Commissioner of Police concerning the exercize
of those powers. The Commissioner of Police is then required to provide the report to
the Commissioner of the CCC “as soon as is reasonably practicable”. 200

5.69

The Anti-Corruption Commission submitted that the report should be provided to the
Commissioner as soon as is reasonably practicable but no later than five days after the
Commissioner of Police receives the report.201

5.70

The Police Union submitted that a time frame should be set with provision for a
limited number of extensions and a sanction for a failure to comply.202

Oversight
5.71

The Commissioner of the CCC is able to direct a written notice to the Commissioner
of Police or any other person to require details of the exercize of an exceptional power
(see proposed sections 59, 62 and 66203). In relation to proposed sections 59 and 66,
the Commissioner of Police is required to comply with the direction “as soon as is
reasonably practicable”.

5.72

The Anti-Corruption Commission submitted that there should be a set time for the
material to be provided rather than just a requirement that it be provided “as soon as
is reasonably practicable”.204

199

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13.

200

Proposed sections 58, 61 and 65 in clause 10, CCC Amendment Bill.

201

Submission No 4 from Anti-Corruption Commission, August 1 2003, p13 in relation to proposed section
58(4) within Division 2, Entry, search and related matters.

202

Submission No 2 from Western Australian Police Union of Workers, July 18 2003, p14.

203

Clause 10 of the CCC Amendment Bill.

204

Submission No 4 from Anti-Corruption Commission, August 1 2003, pp13-14.
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The Committee notes that proposed section 62(2) does not require the Commissioner
of Police to comply “as soon as is reasonably practicable”. The Crown Solicitor’s
Office advised this omission is an oversight and the Attorney General would support
an amendment to the proposed section to make it consistent.205

Observations
5.74

The Committee considers that the amendment suggested by the Crown Solicitor’s
Office to remedy the oversight in proposed section 62(2) is appropriate. (See
Recommendation 16).

5.75

In relation to the other matters raised in relation to the reporting and oversight
provisions, the Committee considers that Recommendation 14 which will enable the
Commissioner to revoke an exceptional powers finding, should serve to ensure prompt
compliance by the Police Service with the requirements to provide information.

Recommendation
Recommendation 16: The Committee recommends that proposed section 62(2) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 38, line 31 - To insert after “notice” “

as soon as is reasonably practicable

”.

Check and balance on exceptional powers
5.76

The Committee is of the view that it is appropriate for an additional check and balance
on the use of the exceptional powers to be created.

5.77

The Committee considers it appropriate that the Parliamentary Inspector have the
ability to directly audit any operation carried out pursuant to the powers conferred or
made available by the CCC Act including operations conducted by the Police Service
using exceptional powers granted by the CCC. (See Recommendation 17.)

5.78

The CCC Act and the CCC Amendment Bill contemplate the CCC oversighting the
use of exceptional powers by police officers through the provision of reports and an
ability to request information. However, the Committee observes that these oversight
provisions are derived from the Criminal Investigation (Exceptional Powers) and
Fortification Removal Act 2002 which involved the Police Service being accountable
to an independent special commissioner. The Committee has expressed concern that

205

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p16.
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there may be a perception of the Commissioner of the CCC as a “super cop” and not
sufficiently independent from the Police Service.
5.79

The Committee notes that the New South Wales Crime Commission and the
Queensland, Crime and Misconduct Commission have Reference Committees which
operate as an additional check on applications for the use of coercive powers when
investigating organised crime. Given the absence of a Reference Committee in
relation to applications for the use of exceptional powers, the Committee considers
that it is appropriate for the CCC to have an accountability measure which operates
after applications have been granted in the form of direct accountability to the
Parliamentary Inspector.

5.80

As an additional matter, the Committee also considers it appropriate to replace the
references to “Parliament” in sections 40(1)(e) and 40(2)(d) with “either House of
Parliament”.
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Recommendation
Recommendation 17: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 40 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
16.
(1)

Section 40 amended
Section 40(1) is amended as follows: (a)

before paragraph (a) the following paragraph is inserted “

(b)

(aa)

to audit the operation of the Act;

”;

before paragraph (c) the following paragraph is inserted “
(cc) to audit any operation carried out pursuant to the powers conferred
or made available by this Act;
”;

(c)

in paragraph (e) before “Parliament” – To insert “

(d)

”;

in paragraph (e) by deleting “Standing Committees” and inserting instead “

(2)

either House of

the Standing Committee

”.

Section 40(2)(d) is amended by inserting before “Parliament” “

either House of

”.
”.

Note: Proposed section 16(1)(d) relates to the matter discussed in Recommendation 46.
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ISSUES RAISED - PROVISIONS RELATING TO FORTIFICATIONS
Proposed section 68
5.81

Proposed section 68206 provides that the Commissioner of Police may apply to the
Commissioner for the issuing of a fortification warning notice. The CCC may issue
such a notice if it is satisfied, on the “balance of probabilities”, that there are
reasonable grounds for suspecting certain matters about the premises, such as the fact
that it is heavily fortified.

5.82

The Police Union submitted that the test should not be on the “balance of
probabilities” but the higher test of “reasonable grounds for suspecting” or similar
formulations. 207

5.83

The Police Union also indicated that the terms “class of persons” and “significant
number”, in proposed section 68(2), are uncertain.208

Proposed section 69
5.84

Proposed section 69209 provides that a person served with a fortification warning
notice has 14 days to make a submission to the Commissioner of Police as to why a
fortification removal notice should not be issued.

5.85

The Police Union submitted that it would not be appropriate for the submission to be
made to the Commissioner of Police as he/she makes the application for the
fortification warning notice and would in effect be the “judge in his/her own cause”.
Therefore, the Police Union submitted that it would be more appropriate for the
application to be made to the CCC.210

Proposed section 76(7)
5.86

Proposed section 76(7)211 relates to the ability of a person who has been served with a
fortification removal notice to appeal to the Supreme Court for a review. Proposed
section 76(7) provides that the decision of the court is final but it does not prevent the
Commissioner of Police from issuing a further notice in relation to the same premises.

206

Clause 10 of the CCC Amendment Bill.

207

Submission No 2 from the Western Australian Police Union, July 18 2003, p14.

208

Submission No 2 from the Western Australian Police Union, July 18 2003, p14.

209

Clause 10 of the CCC Amendment Bill.

210

Submission No 2 from the Western Australian Police Union, July 18 2003, p15.

211

Clause 10 of the CCC Amendment Bill.
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The Police Union asserted that the ability of the Commissioner of Police to issue a
further notice should be limited to situations where there is further evidence which
was not available at the time of the review.212

Observations
5.88

The Committee agrees with the submission of the Police Union in relation to proposed
section 76(7) but considers that it should be restricted to fresh evidence213 that has
arisen since the original hearing. (See Recommendation 18).

Recommendation
Recommendation 18: The Committee recommends proposed section 76(7) in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 49, line 18 - To insert after “premises” “

where there is fresh evidence

”.

Proposed section 79
5.89

Proposed section 79 provides:
(1) No claim for compensation lies against a person for having
approved any fortifications that are, or are required to be, removed
or modified because of a notice under this Division.
(2) No other claim for compensation arises because of the exercise of
powers under this Division.

5.90

The Police Union submitted that there is no provision for compensation to be paid to
innocent third parties whose premises may adjoin those subject to a fortification
removal notice.214

Observations
5.91

The Committee is concerned about the inability of innocent third parties to seek
compensation and makes Recommendation 19.

212

Submission No 2 from the Western Australian Police Union, July 18 2003, p15.

213

Fresh evidence is “evidence that is discovered after the verdict which could not reasonably have been
available at the trial” Ratten v R (1974) ALR 93 at p94.

214

Submission No 2 from the Western Australian Police Union, July 18 2003, pp15-16.
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Recommendation
Recommendation 19: The Committee recommends that proposed section 79 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 50, after line 19 - To insert “
(3)
Subsection (2) does not extend to prevent claims in tort in relation to premises
other than those in respect of which the fortification notice is given.
”.
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CHAPTER 6
COMPOSITION OF THE COMMISSION
INTRODUCTION
6.1

6.2

The Police Royal Commission recommended that: 215
•

the new agency constitute a Commissioner, with provision for the
appointment of an Assistant Commissioner; and

•

judicial officers be able to be appointed as Commissioner.

The CCC Act provides that the CCC will be constituted by a Commissioner but does
not provide for the appointment of an Assistant Commissioner.216 The CCC Act also
contemplates the appointment of a judicial officer as Commissioner but a number of
provisions make it implicit that a judicial officer will resign prior to appointment as
Commissioner.

LEADERSHIP OF THE COMMISSION
Overview
6.3

Section 6 of the CCC Act establishes the CCC. Section 7(1) creates the role of the
Commissioner who is to perform the functions of the CCC. Therefore, the CCC is to
be led by a single Commissioner who will exercize the functions of the agency. As
the Law Society of Western Australia (“Law Society”) observed:
Although the Act talks of the Commission and distinguishes the
Commissioner, it is apparent that for all practical purposes the
Commission is constituted by the Commissioner so that the office is
that of one natural person.217

6.4

In recommending that the new agency be led by a single Commissioner, the Police
Royal Commission examined the leadership models of the New South Wales agencies
of the Police Integrity Commission, the Independent Commission Against Corruption
and the New South Wales Crime Commission and also the Queensland Crime and
Misconduct Commission.218

215

Recommendations 13(g) and (h), Police Royal Commission, Interim Report, December 2002, pp105-106.

216

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003, p2.

217

Submission No 6 from the Law Society, August 4 2003, p2.

218

Police Royal Commission, Interim Report, December 2002, pp78-81.
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6.5

The New South Wales agencies are each led by a single Commissioner with capacity
to appoint Assistant Commissioners. In each agency, the Commissioner is
empowered to exercize the functions of the Commission and is able to direct the
Assistant Commissioner to exercize any of these functions.219

6.6

The Queensland Crime and Misconduct Commission comprises five Commissioners,
one of whom is the full-time Chairperson and four part-time Commissioners who are
community representatives.220 There is also an Assistant Commissioner (Crime) and
an Assistant Commissioner (Misconduct).221 Each of the Assistant Commissioners is
responsible to the Chairperson for the proper performance of the function they
manage.222

6.7

After examining the leadership models in New South Wales and Queensland, the
Police Royal Commission concluded that:
The appointment of part-time Commissioners to participate in the
management of an agency has advantages in providing for the input
of community representatives with a diversity of skills and experience.
However, government by a commission of the nature of that in
Queensland is likely to be inefficient. Decisions generally have to
await the next meeting of the commission, and the process absorbs
time and resources in meeting the formalities required for decisions
to be made in that manner. The leadership of external oversight
agencies has become a specialised occupation, with the primary
requirement being knowledge of the criminal justice system and law
enforcement techniques. The different qualifications of members of
the CMC [Crime and Misconduct Commission] do not necessarily
contribute to the expertise necessary for the leadership of such an
agency. The format adopted in the New South Wales agencies is
preferable, and it is recommended that provision be made for the
functions of the external oversight agency to be exercised by a
Commissioner, with provision for an Assistant Commissioner capable
of exercising the Commissioner’s functions, and who will also have a
direct role in the management of the organisation.223

219

See sections 7 and 8, Police Integrity Commission Act 1996 (NSW); sections 5A and 5B, New South
Wales Crime Commission Act 1985 (NSW) and sections 5 and 6, Independent Commission Against
Corruption Act 1988 (NSW).

220

Section 223, Crime and Misconduct Act 2001 (Qld).

221

Section 239, Crime and Misconduct Act 2001 (Qld).

222

Sections 252 and 253, Crime and Misconduct Act 2001 (Qld).

223

Police Royal Commission, Interim Report, December 2002, p80.
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The Committee notes that the Anti-Corruption Commission comprises three
Commissioners, one of whom is the Chairman.224

Issues arising
One Commissioner or a number of Commissioners?
6.9

The Committee observes that the issue of leadership of the CCC was canvassed at the
Police Royal Commission’s Round Table Conference. The Synopsis of Conference
Proceedings indicates there was no consensus reached as to whether there should be
a:225
•

full-time Commissioner;

•

full-time Commissioner assisted by Assistant Commissioners, as is the case
with the New South Wales Police Integrity Commission, the New South
Wales Independent Commission Against Corruption and the New South
Wales Crime Commission; or

•

commission of five commissioners, as is the case with the Queensland Crime
and Misconduct Commission, or three Commissioners, as is the case with the
Anti-Corruption Commission.

6.10

The Committee notes that the Synopsis of Conference Proceedings also records that
one of the issues raised was the danger of a single person becoming too close to
investigations and losing perspective when making decisions, such as whether to hold
a hearing in public.226

6.11

The Anti-Corruption Commission submitted that in light of the powers vested in the
CCC the appointment of more than one Commissioner could operate as a necessary
check and balance.227

6.12

In contrast, the Police Service submitted that a single Commissioner should lead the
new agency.228

224

Section 5, Anti-Corruption Commission Act 1988.

225

Police Royal Commission, Round Table Conference, External Oversight Agencies, Synopsis of
Conference Proceedings, November 14 2002, p8.

226

Police Royal Commission, Round Table Conference, External Oversight Agencies, Synopsis of
Conference Proceedings, November 14 2002, p9.

227

Submission No 4 from the Anti-Corruption Commission, dated August 1 2003, p1.

228

Submission No 5 from the Western Australian Police Service dated August 2 2003, which included a
copy of the submission of the Western Australian Police Service to the Round Table Conference of the
Police Royal Commission.
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6.13

During its meetings in Queensland, the Committee discussed the concerns raised
about the inefficiencies of governance by a multi person commission. Based on the
meetings that the Committee held, it did not appear that this has been a difficulty with
the operations of the Crime and Misconduct Commission.

6.14

The Chairperson of the Crime and Misconduct Commission indicated that the broad
experience of a multi person Commission serves to improve the quality of the decision
making.229

6.15

The Committee notes that the Crime and Misconduct Commission meets formally
each fortnight and is able to convene special meetings at short notice in person or by
telephone when urgent matters arise.230

Assistant Commissioner
6.16

As noted above, the CCC Act departs from the Police Royal Commission
recommendation that there be provision for an Assistant Commissioner to be
appointed.

6.17

The Crown Solicitor’s Office advised the Committee that this recommendation was
not adopted as:
[I]t was thought that it was not necessary to provide for the
appointment of an Assistant Commissioner. However, the Bill does
provide for the appointment of an Acting Commissioner in
circumstances that would include, among other things, the inability to
perform all of his or her functions due to workload.231

6.18

Section 12 of the CCC Act provides that the Governor may appoint an Acting
Commissioner. This may occur during:
•

a vacancy in the office of Commissioner;

•

during any period or during all periods when the Commissioner is unable to
perform the functions of that office or is absent from the State; or

229

Meeting with representatives of the Queensland Crime and Misconduct Commission - Mr Brendan Butler
SC, Chairperson, Mr Forbes Smith, Director, Misconduct Investigations and Mr John Callanan, Assistant
Commissioner, Crime, August 26 2003.

230

Crime and Misconduct Commission, Annual Report 01-02, Queensland, p13.

231

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 13
2003, p2.
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in relation to any matter in respect of which the Commissioner has declared
himself unable to act by reason of an actual or potential conflict of interest or
having to perform other functions under this Act.232

Observations
One Commissioner or a number of Commissioners?
6.19

The Committee considers that the appropriate leadership model for the CCC is a multi
person commission.

6.20

The Committee understands that officers of the Police Royal Commission who had a
role in the preparation of the original Bill have experience with the operations of the
single Commissioner model of the Police Integrity Commission. As such, the
Committee understands that this may have influenced the creation of the CCC.
However, the Committee observes that unlike the Police Integrity Commission, which
only deals with police misconduct, the new agency will deal with all public sector
misconduct.

6.21

The Committee also observes that a multi person commission ensures that the
Commissioners are able to act as a check and balance when coercive powers are
authorised. This reduces the risk of a single Commissioner becoming too close to
investigations and losing perspective when making determinations. Importantly,
unlike the role of the Parliamentary Inspector or the parliamentary committee, this
form of accountability operates before the exercize of the powers rather than after the
use of the powers.

6.22

The Committee does not endorse the view of the Police Royal Commission that
governance by a multi person commission is likely to be inefficient. The Committee
notes that such a model is utilised effectively in corporate structures and based on the
meetings that the Committee held in Queensland, it does not appear that it causes
inefficiencies. The Commissioners and the Chairperson of the Crime and Misconduct
Commission hold regular meetings and can convene meetings at short notice. The
Committee also highlights the comments of the Chairperson of the Crime and
Misconduct Commission that a multi person commission serves to improve the quality
of the decision making.233

6.23

Despite concluding that a multi person commission is the appropriate leadership
model for the CCC, the Committee accepts the Government’s position in relation to
the single person commission. The Committee is able to accept this position because

232

Section 12(1), CCC Act.

233

Meeting with representatives of the Queensland Crime and Misconduct Commission - Mr Brendan Butler
SC, Chairperson, Mr Forbes Smith, Director, Misconduct Investigations and Mr John Callanan, Assistant
Commissioner, Crime, August 26 2003.

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

85

Legislation Committee

TWENTY-FIRST REPORT

the CCC Act and the CCC Amendment Bill contemplate the CCC being accountable
to a parliamentary committee and a Parliamentary Inspector. If the Committee’s
recommendations in relation to both the Parliamentary Inspector and the
parliamentary committee are accepted then the Committee’s concerns about leadership
by a single Commissioner are, to some extent, resolved.
6.24

Nevertheless, the Committee considers that as a matter of priority, the Government
should seriously consider amending the CCC Act to create a multi person commission.
(See Recommendation 20).

Assistant Commissioners
6.25

The Committee has concluded that it is appropriate for the CCC Act to be amended to
enable up to two Assistant Commissioners to be appointed. (See Recommendation
21).

6.26

The Committee has reached this conclusion primarily because of the serious concerns
raised in relation to the limitations on delegation set out at paragraphs 6.97 to 6.107.
The Committee refers readers to those paragraphs for the Committee’s analysis of this
issue.

Recommendations
Recommendation 20: The Committee draws the attention of the House to its comments
at paragraphs 6.19 to 6.24 of this report and recommends that the Government, as a
matter of priority, seriously consider amending the Corruption and Crime Commission
Act 2003 with a view to providing for a multiperson commission.

Recommendation 21: The Committee recommends that the Government, as a matter
of priority, seriously consider amending the Corruption and Crime Commission Act
2003 to provide for the appointment of up to two Assistant Commissioners to assist the
Commissioner.

QUALIFICATIONS
Introduction
6.27

86

As noted, the Police Royal Commission recommended that persons occupying judicial
office not be excluded from appointment as Commissioner of the new agency. In
making this recommendation, the Police Royal Commission noted that the exclusion
of judicial officers from membership of the Anti-Corruption Commission limits the
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range of suitable applicants, particularly if the agency is to have the capacity to
conduct public hearings where the skills of judicial office would be appropriate.234
6.28

The Police Royal Commission concluded that:
It is likely that the community will feel a greater sense of comfort,
particularly when public hearings and other powers are new, if the
organisation is headed by a person who has public confidence as a
member of the judiciary.235

6.29

In the course of meetings in Queensland and New South Wales it became apparent
that whilst there are significant skills that a former judicial officer would bring to the
role of Commissioner, it is important that an inquisitorial approach is used rather than
a judicial approach.

Anti-Corruption Commission
6.30

The Anti-Corruption Commission Act 1988 provides that the Anti-Corruption
Commission is to consist of three members one of whom has held office as a Supreme
Court236 Judge or District Court Judge or is eligible for appointment as a Supreme
Court Judge.237

6.31

A person is eligible for appointment as a Supreme Court Judge if that person: 238
•

is or has been a barrister or solicitor of the Court of at least eight years’
standing and practice; or

•

is a practising barrister of the English Bar or of the High Court of Australia, of
at least eight years’ standing.

6.32

The other two members of the Anti-Corruption Commission are to be persons who are
not public officers otherwise than by reason of being appointed as members.239

6.33

A person who is a judicial officer or who is or has been a member of the Police Force
is not eligible to be a member of the Anti-Corruption Commission.240

234

Police Royal Commission, Interim Report, December 2002, p81.

235

Police Royal Commission, Interim Report, December 2002, p81.

236

The Anti-Corruption Commission Act 1988 refers to “Judge” which is defined in section 5 of the
Interpretation Act 1984 to mean a Judge, acting Judge or auxiliary Judge of the Supreme Court.

237

Section 5(3), Anti-Corruption Commission Act 1988.

238

Section 8, Supreme Court Act 1935.

239

Section 5(3), Anti-Corruption Commission Act 1988.

240

Section 5(4), Anti-Corruption Commission Act 1988.
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Corruption and Crime Commission
6.34

6.35

Pursuant to section 8(2) of the CCC Act a person is eligible for appointment as
Commissioner if that person:
•

is or has been a legal practitioner and has had not less than eight years “legal
experience”; or

•

is a practising barrister of the High Court of Australia and has had not less
than eight years’ “legal experience”.

Section 8(1) defines “legal experience” to mean:
(a) standing and practice in the State as a legal practitioner;
(b) standing and practice in another State or Territory as a barrister
or solicitor of the Supreme Court of that State or Territory;
(c) judicial service (including service as a judge of a court, a
magistrate or other judicial officer) in the State or elsewhere in a
common law jurisdiction; or
(d) a combination of 2 or more kinds of legal experience defined in
this section.

6.36

The Committee notes the submission of the Law Society that “the qualification for
appointment to the position of Commissioner is broadly equivalent to that for
appointment as judge of the Supreme or District Courts.”241

6.37

Section 8(3) provides that a person who is or has been a police officer is not eligible to
be appointed as Commissioner.

Issues Arising
Serving judicial officers
6.38

The Law Society raised the issue of whether the implications arising from Kable v
DPP (1995) 189 CLR 51 might apply in relation to the appointment of the
Commissioner.242

241

Submission No 6 from the Law Society, August 4 2003, p2. The qualifications for a Supreme Court
Judge are set out above. The qualifications for a District Court Judge are not less than eight years’
standing and practice as a barrister and solicitor of the Supreme Court or not less than eights years’
standing as a practising barrister of the High Court. Section 10, District Court of Western Australia Act
1969.

242

Submission No 6 from the Law Society, August 4 2003, pp2-3.
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When the Committee inquired into the Criminal Investigation (Exceptional Powers)
and Fortification Removal Bill 2001 there were concerns raised that the constitutional
validity of the judicial appointment of a judge who also acted as a special
commissioner may be questioned on the basis of the High Court’s judgment in Kable
v DPP (1995) 189 CLR 51. In relation to that issue, the Committee observed:
It has been suggested to the Committee that the constitutional validity
of the Bill may be questioned on the basis of the High Court case of
Kable v DPP. The Kable case proposes a doctrine based on
‘incompatibility of function’. It is suggested that the application of
this doctrine may result in substantially the same requirements being
imposed on the State as the separation of powers doctrine.
The essence of the doctrine of ‘incompatibility of function’ is that the
Legislature is prohibited from conferring jurisdiction or functions
requiring a judicial body to act incompatibly with the integrity,
independence and impartiality required of such a body exercising the
judicial power of the Commonwealth. The ‘incompatibility of
function’ test applies irrespective of and quite independently from, the
separation of powers doctrine.
The argument is, therefore, that a constitutional challenge may arise
on the basis that by using judges in an investigatory role, this imposes
upon them executive or administrative functions that are incompatible
with judicial independence.243

6.40

The Committee highlights that the doctrine arising from Kable v DPP relates to the
Commonwealth Constitution which incorporates a separation of powers. The
separation of powers is a legal doctrine that the three arms of government: the
executive, the legislature and the judicial, are separate and that their respective
functions and powers are mutually exclusive.244 There is no formal separation of
powers in the State Constitution.245 However, as the Committee noted above, it was
suggested that the doctrine may result in substantially the same requirements being
imposed on the State as the separation of powers doctrine.

6.41

After considering the relevant issues, the Committee recommended that only retired
judges be eligible for appointment as special commissioner for the purposes of the

243

Western Australia, Legislative Council, Legislation Committee, Criminal Investigation (Exceptional
Powers) and Fortification Removal Bill 2001, May 2002, p33.

244

Western Australia, Legislative Council, Legislation Committee, Criminal Investigation (Exceptional
Powers) and Fortification Removal Bill 2001, May 2002, p32.

245

Attorney General of the Commonwealth of Australia v the Queen (1957) 95 CLR 529 at 539. Privy
Council judgment in appeal from Reg. v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94
CLR 254 which affirmed the High Court’s judgment.
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Criminal Investigation (Exceptional Powers) and Fortification Removal Bill 2001.246
The Committee notes that section 7 of the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002 requires the special commissioner to be
a person who has held office as a Judge of the Supreme Court or the District Court or
an equivalent judicial office prescribed by regulations.
6.42

In relation to the appointment of a serving judicial officer to the role of Commissioner
of the CCC, the Crown Solicitor’s Office advised that:
Clause 4 of Schedule 2 to the Bill is clearly drafted on the assumption
that a serving judicial officer will resign prior to being appointed as a
Commissioner. It does not, however, oblige him or her to do so.
However, a doctrine of inconsistent commissions would oblige a
serving judicial officer to resign his or her judicial commission prior
to appointment as the Commissioner; otherwise his or her judicial
commission would terminate.
Furthermore, clause 2(2) of the Bill does provide that the
Commissioner must not, except in so far as authorised to do so by the
Governor, hold any office of profit or trust (other than the office of
Commissioner).247

Return to judicial office - Constitutional issues and judicial independence
6.43

Clauses 4(4) and 4(5) of Schedule 1 of the CCC Act effectively provide that a
Commissioner who was a Judge of the Supreme Court or District Court prior to
appointment as Commissioner has a right to return to serve as a judge of the relevant
court.248 The Committee received submissions raising concerns in relation to these
clauses.

6.44

The Criminal Lawyers Association submitted if a judge has carried out an
investigative function and then returns to sit in the District or Supreme Court this may
create a problem with the separation of powers and contravene Kable v DPP.
However, the Crown Solicitor’s Office advised the Committee that in relation to the

246

Western Australia, Legislative Council, Legislation Committee, Criminal Investigation (Exceptional
Powers) and Fortification Removal Bill 2001, May 2002, p38.

247

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, July 14 2003,
p2. The Committee observes that the references to clause 2(2) and clause 4 of Schedule 2 relate to the
original Bill and are now clause 2(2) and clause 4 of Schedule 1 of the CCC Act.

248

Clause 4(4) relates to Supreme Court Judges and clause 4(5) relates to District Court Judges.
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issue of Kable v DPP, clauses 4(4) and 4(5) of Schedule 1 do not raise the likelihood
of a constitutional challenge.249
6.45

The Chief Justice highlighted an issue in relation to the appointment of the
Parliamentary Inspector, which applies equally to the appointment of the
Commissioner given that the qualifications for their respective appointments are the
same (with one exception).250

6.46

The Chief Justice submitted that it may be argued that the functions of the
Parliamentary Inspector (or Commissioner) are not constitutionally compatible with
the holding of judicial office as a judge appointed under Chapter III of the
Commonwealth Constitution. In expounding this issue, his Honour made reference to
the High Court judgment of Wilson v Minister for Aboriginal and Torres Strait
Islander Affairs [1996] 189 CLR 1.

6.47

This judgment which related to the incompatibility doctrine (which was also a feature
of the High Court’s judgment in Kable v DPP ) will be outlined.

6.48

The separation of powers in the Commonwealth Constitution, amongst other things,
prevents federal courts and judges from exercising non-judicial powers.251 However,
there are a number of exceptions to this rule.252 Of relevance to the current
consideration is the persona designata principle. In essence, it permits the
government to single out a particular judge as a designated person to exercize nonjudicial functions provided that the exercize of that function is not incompatible with
the judge’s exercize of power.253

6.49

This aspect of incompatibility was developed in Grollo v Palmer (1995) 184 CLR 348
and Wilson v Minister for Aboriginal and Torres Strait Islander Affairs. In Grollo v
Palmer, Brennan CJ, Deane, Dawson and Toohey JJ in a joint judgment indicated that
this aspect of incompatibility may arise in three ways:

249

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, July 14 2003,
p2.

250

Submission No 11 from the Chief Justice, August 11 2003, pp6-7. The exception is that a person who is
or has been a police officer is prevented from being appointed as Commissioner but not Parliamentary
Inspector, see section 35, CCC Act.

251

Attorney General of the Commonwealth of Australia v the Queen (1957) 95 CLR 529 at 539. Privy
Council judgment in appeal from Reg. v. Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94
CLR 254 which affirmed the High Court’s judgment.

252

E Handsley, ‘Public Confidence in the Judiciary: A Red Herring for the Separation of Power’, Sydney
Law Review, Vol. 20, p183 at 187.

253

E Handsley, ‘Public Confidence in the Judiciary: A Red Herring for the Separation of Power’, Sydney
Law Review, Vol. 20, p183 at 187.
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•

firstly, there might be so great a commitment to the performance of nonjudicial functions that the performance of the judge’s judicial functions would
be compromised;

•

secondly, the nature of the non-judicial functions undertaken might be such
that the capacity of the judge to perform his or her judicial functions with
integrity would be compromised; or

•

thirdly, the nature of the non-judicial function undertaken might be such that
public confidence in the integrity of the judiciary as an institution or in the
capacity of the judge to perform his or her judicial functions with integrity
would be impaired.254

6.50

In Wilson v Minister for Aboriginal and Torres Strait Islander Affairs the High Court
confirmed the analysis in Grollo v Palmer and was particularly concerned with the
third aspect of incompatibility set out in that case.

6.51

The Committee notes that Wilson v Minister for Aboriginal and Torres Strait Islander
Affairs related to the Commonwealth Constitution, which creates a separation of
powers. As observed earlier, there is no formal separation of powers in the State
Constitution.255

6.52

The Crown Solicitor’s Office advised the Committee that the Solicitor General is of
the opinion that:
[N]o constitutional difficulty arises in relation to the Parliamentary
Inspector or the Commissioner as a result of sub-clauses 4(4) and
4(5) in Schedule 2 and 3 of the original Bill and the decision of the
High Court in Wilson’s case.256

6.53

Beyond possible constitutional arguments (although aligned with the matters in
Wilson v Minister for Aboriginal and Torres Strait Islander Affairs), the Criminal
Lawyers Association and the Law Society highlighted the importance of public
confidence in the independence and impartiality of the judiciary.

254

K Walker, ‘Persona Designata, Incompatibility and the Separation of Powers’, Public Law Review,
Volume 8, No 3, Sept 1997, p153 at p186 citing Grollo v Palmer (1995) 184 CLR 348.

255

Attorney General of the Commonwealth of Australia v the Queen (1957) 95 CLR 529 at 539. Privy
Council judgment in appeal from Reg. v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94
CLR 254 which affirmed the High Court’s judgment.

256

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 29
2003.
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6.54

The separation of legislative and judicial power is designed to protect individual
liberty by ensuring that an independent judiciary makes ultimate decisions concerning
the application and interpretation of the law.257

6.55

The Law Society submitted that the perceived independence and impartiality of the
judiciary is the reason why governments like to appoint judges to Royal Commissions,
commissions of inquiry and other offices.258

6.56

As indicated, various provisions make it implicit that judges will resign before
undertaking an appointment as Commissioner. There is nothing in the CCC Act or the
CCC Amendment Bill to prevent a former judge who has acted as Commissioner
subsequently seeking appointment to judicial office. However, the Committee
understands that the Criminal Lawyers Association object to the “right of return” (as
opposed to the ability to seek appointment) on the basis that it has the potential to
compromise public confidence in the independence and impartiality of the judiciary.

6.57

The Committee understands that the concern is that the “right of return” will create a
perception that the judge (although no longer serving) is on temporary attachment
from the relevant court and is in fact carrying out his/her duties as a judicial officer. It
was submitted that public confidence in the judiciary would necessarily be
compromised or impaired if, in performing the role of Commissioner and acting as an
investigator, it is perceived that a judge has been drawn into matters the subject of
public controversy and political debate.259

Return to judicial office - Supreme Court Act 1935
6.58

Section 7(1)(a) of the Supreme Court Act 1935 provides that the Supreme Court shall
consist of the Chief Justice and other Judges not exceeding 20 in number. The
Committee was concerned about the interaction of this section and the right of return
in clause 4(4) of Schedule 1 of the CCC Act.

6.59

The Crown Solicitor’s Office advised the Committee that if 20 Judges were already
appointed, it would be arguable that section 7(1)(a) of the Supreme Court Act 1935
and clause 4(4) of Schedule 1 are inconsistent. Therefore, the Crown Solicitor’s

257

K Walker, ‘Persona Designata, Incompatibility and the Separation of Powers’, Public Law Review,
Volume 8, No 3, Sept 1997, p162 citing Sir Anthony Mason, ‘A New Perspective on Separation of
Powers’, Reshaping Australian Institutions: ANU Public Lectures (Lecture 1), July 25 1996 p22.

258

Mr Ian Weldon, Treasurer, Law Society, Transcript of Evidence, September 15 2003, p2.

259

Mr Ian Weldon, Treasurer, Law Society, Transcript of Evidence, September 15 2003, p2; Mr Hylton
Quail, President of the Criminal Lawyers Association and Mr Richard Bayly, Former President and
present Committee Member, Criminal Lawyers Association, Transcript of Evidence, September 15 2003,
pp2-3.
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Office advised that the later provision, namely, clause 4(4) of Schedule 1, should
prevail to the extent of the inconsistency.260
6.60

This would have the effect that a Commissioner who previously was a Judge of the
Supreme Court could return to judicial office even if that caused the number of
Supreme Court Judges to exceed 20.

Interstate legal practitioners or judicial officers
6.61

As indicated above, section 8(2) of the CCC Act provides that a person is eligible for
appointment as Commissioner if that person:
(a) is or has been a legal practitioner and has had not less than 8
years legal experience; or [underlining added]
(b) is a practising barrister of the High Court of Australia and has
had not less than 8 years legal experience.261

6.62

In relation to subsection (a) the term “legal practitioner” is defined in clause 5262 of the
CCC Amendment Bill to have the meaning given to “practitioner” in the Legal
Practitioners Act 1893. Section 3 of that Act defines “practitioner” to effectively be a
person admitted and entitled to practise as a barrister and solicitor of the Supreme
Court of Western Australia.263

6.63

The Committee notes that this would appear to limit persons who may be appointed
Commissioner to those persons with the requisite legal experience (as defined in
section 8(1), see paragraphs 6.35) who are either:
•

persons admitted to practise as a barrister and solicitor of the Supreme Court
of Western Australia (pursuant to 8(2)(a)); or

•

a practising barrister of the High Court of Australia (pursuant to subsection
8(2)(b)).

6.64

The Committee asked the Crown Solicitor’s Office whether a Supreme Court Judge
from Victoria who was not a practising barrister of the High Court would be excluded
from appointment as Commissioner. The Crown Solicitor’s Office advised that as it is

260

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, July 14 2003,
p2.

261

Section 8(2), CCC Act.

262

Clause 5 amends section 3 of the CCC Act.

263

The Committee notes that the Legal Practice Bill 2002 which was assented to on December 4 2003 (but
has not yet been proclaimed) is intended to replace the Legal Practitioners Act 1893. As part of that Bill,
“legal practitioner” is defined to mean a person who is admitted as a legal practitioner, whose name is on
the Roll of Practitioners and who is not a disqualified person or who is an interstate practitioner who
practises in Western Australia.
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presently drafted, such persons would not be eligible unless they were admitted in
Western Australia.264
Selection of the Commissioner
6.65

Apart from the requirements of section 8 of the CCC Act, the Committee notes that the
Law Society and the discussions at the Round Table Conference, emphasised that the
character and ability of the Commissioner will be critical to the success of the CCC.265

6.66

During meetings in Queensland, New South Wales and the Australian Capital
Territory, it was emphasised that the individuals chosen to lead those organisations
have significantly affected the success of the various Commissions and their oversight
bodies. It was also stressed that this is a matter that cannot be set down in the
legislation.

Observations
6.67

There are a number of significant issues that arise in relation to the qualifications
required for appointment as Commissioner of the CCC.

Serving judicial officers
6.68

The Committee notes the advice from the Crown Solicitor’s Office that a number of
clauses in Schedule 1 of the CCC Act operate to ensure that a person who is a judge
will resign before appointment as Commissioner. However, the Committee is of the
view that there should be an express legislative provision to this effect (see
Recommendation 22).

Return to judicial office - Constitutional issues and judicial independence
6.69

The Committee is concerned about the impairment of public confidence in the
impartiality and independence of the judiciary as a result of the right of return to
judicial office as provided in Schedule 1, clauses 4(4) and 4(5) of the CCC Act.

6.70

The Committee considers that the CCC Act should not provide a right of return for
judicial officers who have served as Commissioner and therefore, clauses 4(4) and
4(5) should be deleted (see Recommendation 23). Whilst the deletion of these clauses
would not prevent a former judge who has ceased his or her term as Commissioner
from again seeking a judicial appointment, the Committee considers that the CCC Act
should not contain provisions that make the ability to return an entitlement.

264

Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, Transcript of Evidence,
July 11 2003, p15.

265

Submission No 6 from the Law Society, August 4 2003, p4; Police Royal Commission, Round Table
Conference, External Oversight Agencies, Synopsis of Conference Proceedings, November 14 2002, p8.
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Interstate legal practitioners or judicial officers
6.71

The Committee is concerned about the restrictions created by the current definition of
“legal practitioner” and therefore recommends that section 8 of the CCC Act and the
definition of “legal practitioner” be amended (see Recommendation 24).

Selection of the Commissioner
6.72

The Committee emphasises that the selection of the right person to perform the role of
Commissioner of the CCC will be critical to the success of the agency. The character,
ability and personal attributes of the Commissioner cannot be specified in legislation
but the importance of these qualities are crucial to the appointment process.

Recommendations
Recommendation 22: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 8 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause “
9.

Section 8 amended

Section 8 is amended as follows:
(a) by deleting subsections (1) and (2) and inserting instead “
(1) A person is qualified for appointment as the Commissioner if the
person has served as, or is qualified for appointment as, a judge of the
Supreme Court of Western Australia or another State or Territory, the High
Court of Australia or the Federal Court of Australia. ”;
(b)

after subsection (3) the following subsection is inserted “ (4) A person holding a judicial office shall retire upon appointment as
Commissioner. ”.
”.

Note: Proposed section 9(a) relates to the matter discussed in Recommendation 24.
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Recommendation 23: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend Schedule 1 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 117, after line 27 – To insert the following new Clause –
“
16.

Schedule 1 amended
Schedule 1 is amended as follows:
(a)

clause 1 is repealed and the following clause is inserted instead “1.

Tenure of office

Subject to this Act, the Commissioner holds office for a period of 5 years and
is eligible for reappointment once.
”;
(b)

clauses 4(4) and 4(5) are repealed.
”.

Note: Proposed 16(1) also relates to the matter discussed in Recommendation 26.

Recommendation 24: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to address the Committee’s concerns
about the restrictions created by the current definition of “legal practitioner” in section
8 of the Corruption and Crime Commission Act 2003. The statutory amendments
required to effect these changes are contained in Recommendation 22 which inserts a
new clause to amend section 8 of the Corruption and Crime Commission Act 2003.
APPOINTMENT PROCESS
Overview
6.73

The appointment of members of the Anti-Corruption Commission occurs in
accordance with a recommendation of a committee consisting of the Chief Justice, the
Chief Judge of the District Court and the Solicitor General.266

266

Section 5(5), Anti-Corruption Commission Act 1988.
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This process has not been adopted for the appointment of the Commissioner of the
CCC. Instead, sections 7(3) and 7(4) of the CCC Act provide that the Commissioner
is to be appointed by the Governor after the Premier has consulted with the
parliamentary leader of each party in the Parliament.

Issues arising
Meaning of the term “party”
6.75

Although section 7(4) of the CCC Act requires the Premier to consult with the
parliamentary leader of each party in the Parliament in appointing the Commissioner,
the term “party” is not defined in the CCC Act or the CCC Amendment Bill. Further,
the term is not defined in the Interpretation Act 1984. This creates a difficulty for the
Greens (WA) as it is not a “parliamentary party” under the Electoral Act 1907 and
does not have a leader.267

6.76

The Crown Solicitor’s Office advised the Committee that the requirement for
consultation was included on specific instructions from the Attorney General and
mirrors a provision in the Electoral Act 1907.268

6.77

The Crown Solicitor’s Office indicated that as the term is not defined in the CCC Act
and the CCC Amendment Bill it would take its ordinary and natural meaning and it
would be “left to the Premier to determine what that was at the time of consultation.”

Political appointment
6.78

The Anti-Corruption Commission submitted that the proposed appointment process
for the Commissioner creates a political appointment, which it does not support.269
The Anti-Corruption Commission further submitted that the current process under the
Anti-Corruption Commission Act 1988 is an appropriate procedure and was
recommended by the WA Inc Royal Commission. 270

267

See comments of Hon Giz Watson MLC, Transcript of Evidence, July 11 2003, p14.

268

Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, Transcript of Evidence,
July 11 2003, p14. The clause reflects the process of appointment for the Electoral Commissioner under
section 5B(3) of the Electoral Act 1907.

269

Submission No 4 from Anti-Corruption Commission, August 1 2003, pp1-2.

270

WA Inc Royal Commission Final Report, Appendix 2 contains the detailed proposals concerning the
establishment of the Office of the Commissioner for the Investigation of Corrupt and Improper Conduct.
The WA Inc Royal Commission indicated that the first Commissioner should be appointed by the
Governor on the recommendation of a committee comprising the Chief Justice, the Chief Judge of the
District Court and the Commissioner of Police. Thereafter, Parliament should exercise a significant role
in relation to the selection of the person to be the Commissioner. The proposed Joint Parliamentary
Committee should receive advice from the Auditor General, the Ombudsman and the Director of Public
Prosecutions before submitting a short list of suitable applicants to the Premier. From the short list the
Premier should make a recommendation to the Governor in Council.
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Involvement of the Chief Justice
6.79

The Chief Justice submitted that a provision for consultation with the Chief Justice
should be incorporated particularly where, as is likely, the possible candidates will
include a Judge of the Supreme Court or other judicial officer.271

Appointment process in New South Wales and Queensland
6.80

With the exception of the New South Wales Crime Commission, the appointment
processes in New South Wales and Queensland involve the relevant parliamentary
oversight committees. 272

6.81

In New South Wales, the Commissioners of the Police Integrity Commission and the
Independent Commission Against Corruption of New South Wales are appointed by
the Governor. However the relevant parliamentary oversight committees for these
agencies are granted a power to veto the appointment.273

6.82

In Queensland in relation to the appointment of all commissioners including the
Chairperson, the Minister is required to consult with the parliamentary committee
about the proposed appointment.274 The Minister may only nominate a person as
commissioner if the nomination is made with the bipartisan support of the
parliamentary committee.275

Observations
6.83

The Committee considers that the appointment of the Commissioner should be
apolitical and bipartisan and therefore does not endorse the appointment process
contained in sections 7(3) and 7(4) of the CCC Act.

6.84

The Committee recommends that the CCC Act be amended to incorporate the
appointment process in Recommendation 25. This Recommendation adopts the
appointment process contained in section 5 of the Anti-Corruption Commission Act
1988 in order to compile a short list of nominations. Those nominations will be
forwarded to the Premier who will then select a Commissioner. The Premier must
have the bipartisan support of the parliamentary committee before the Commissioner
is appointed.

271

Submission No 11 from the Chief Justice, August 11 2003, p1.

272

The Governor makes the appointment of the Commissioner of the New South Wales Crime Commission.
Section 5A, New South Wales Crime Commission Act 1985 (NSW).

273

Sections 5, 5A, and 64A, Independent Commission Against Corruption Act 1988 (NSW); section 7 and
clause 10 of Schedule 1, Police Integrity Commission Act 1996 (NSW).

274

If there is no parliamentary committee section, 228(1)(b) of the Crime and Misconduct Act 2001 (Qld)
requires the Minister to consult with the Leader of the Opposition and the Leader in the Legislative
Assembly of any other political party represented in the Assembly by at least five members.

275

Sections 228 and 229, Crime and Misconduct Act 2001 (Qld).
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6.85

The Committee considers that the term “bipartisan support” should be defined to mean
supported by a majority consisting of Members of both the party that forms the
Government and of the party that provides the Leader of the Opposition.

6.86

The Committee considers that the process contained in Recommendation 25 ensures
that the appointment is apolitical and bipartisan.

Recommendation
Recommendation 25: The Committee recommends that the appointment process for
the Commissioner be amended as proposed in Appendix 8.
TERM OF APPOINTMENT
Overview
6.87

Pursuant to clause 1 of Schedule 1 of the CCC Act, the Commissioner holds office for
such period, not exceeding four years, as is specified in the instrument of appointment
and is eligible for reappointment.

Issues Arising
6.88

The Anti-Corruption Commission submitted that the Commissioner should only be
appointed for one non-renewable term of, say, seven years.276 In support of this, the
Anti-Corruption Commission pointed to the limitations on the appointment of the
Commissioners of the New South Wales Police Integrity Commission and the New
South Wales Independent Commission Against Corruption.

6.89

The Commissioners of the New South Wales Police Integrity Commission, the New
South Wales Independent Commission Against Corruption and the Queensland Crime
and Misconduct Commission all hold office for a term not exceeding five years as
specified in the instrument of appointment. They are eligible for reappointment but
may not hold office for more than five years in total.277

6.90

The Committee notes that the Anti-Corruption Commission Act 1988 provides that a
member of the Commission shall hold office for a term as specified in their instrument
of appointment and that term is not to exceed four years. The members are eligible for
reappointment but cannot hold office for an aggregate period of more than eight
years.278

276

Submission No 4 from Anti-Corruption Commission, August 1 2003, p20.

277

Clause 4 of Schedule 1 of the Police Integrity Commission Act 1996 (NSW); Clause 4 of Schedule 1 of
the Independent Commission Against Corruption Act 1988 (NSW); Section 231 of the Crime and
Misconduct Act 2001 (Qld). The New South Wales Crime Commission Act 1985 (NSW) does not include
a limitation on the term of the office of the Commissioner.

278

Sections 5(8), 5(9) and 5(10), Anti-Corruption Commission Act 1988.
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The Anti-Corruption Commission also submitted that:
The Commissioner should not be beholden to Government. The fact
that the reappointment or the length of the appointment depends on
Government could influence the Commissioner in his or her
decisions. The Commissioner should be free to act without fear or
favour. The proposal being made would remove the possibility that
the Commissioner could be influenced by a desire not to do anything
which might prejudice the chance of an extension of his or her
tenure.279

6.92

The Law Society submitted that the term of appointment provisions render the
Commissioner unduly and inappropriately liable to political influence or pressure.
They indicated that under the provisions it is possible that a Commissioner could be
appointed for only one year with the possibility of renewal. In this way, the
Commissioner may feel beholden to the Government in performing the functions of
the office.280

Observations
6.93

The Committee considers that the term of appointment provision is not appropriate.

6.94

The Committee considers that there should be a maximum period for which the
Commissioner of the CCC is appointed. This is consistent with the practices of the
New South Wales Police Integrity Commission, the New South Wales Independent
Commission Against Corruption, the Queensland Crime and Misconduct Commission
and the Anti-Corruption Commission.

6.95

The Committee is of the view that the Commissioner should be appointed for a fixed
five-year term. This is consistent with the term of appointment of the Ombudsman
and the Public Sector Standards Commissioner both of whom perform oversight
functions.281 A period of five years also ensures that the appointment of the
Commissioner is at variance with parliamentary terms.

6.96

The Committee considers that the fixed five-year term should only be renewable once,
thereby ensuring that the Commissioner may only serve for a maximum period of 10
years. (See Recommendation 26).

279

Submission No 4 from Anti-Corruption Commission, August 1 2003, p20.

280

Submission No 6 from the Law Society, August 4 2003, p3.

281

Section 5(3), Parliamentary Commissioner Act 1971 and section 17, Public Sector Management Act
1994. The FOI Commissioner is to be appointed by the Governor and holds office for a period, not
exceeding 7 years, fixed by the instrument of appointment and is eligible for one or more further
appointments. See section 56, Freedom of Information Act 1992.
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Recommendation
Recommendation 26: The Committee recommends that clause 1 of Schedule 1 of the
Corruption and Crime Commission Act 2003 be amended to provide that the
Commissioner holds office for a period of 5 years and is eligible for reappointment
once. The statutory amendments required to effect this change in the House are set out
in Recommendation 23.
POWER OF DELEGATION
Overview
6.97

282

102

Proposed section 185282 provides that the CCC may delegate any power or duty except
for the following powers and duties:
a)

the power to initiate a proposition under section 26;

b)

the power to conduct examinations on oath;

c)

the power to summons a person to attend and produce things;

d)

the power to issue a warrant for the apprehension of a person under section
148;

e)

the power to make a direction as to publication under section 151;

f)

the power to require production of a statement of information under section
94;

g)

the power to make an exceptional powers finding under section 46;

h)

the power to approve an assumed identity under section 103;

i)

the duty to review assumed identity approvals under section 118;

j)

the power to authorise the conduct of a controlled operation under section
121;

k)

the power to authorise an integrity testing programme under section 123;

l)

the power to issue a fortification warning notice under section 68;

m)

the power to certify an alleged contempt;

n)

the power to make recommendations;

o)

the duty of making a report under the CCC Act; and

p)

the powers of the CCC under the Surveillance Devices Act 1998.

Clause 12, CCC Amendment Bill.
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The Committee notes that the Anti-Corruption Commission consists of three part-time
Commissioners who may delegate any of the Commission’s functions to a member, an
officer of the Commission or a seconded officer.283 The Anti-Corruption Commission
is not able to delegate the power of delegation, a function of making a report or the
power to appoint a special investigator.

Issues Arising
6.99

The Anti-Corruption Commission submitted that because of the volume of nondelegable duties imposed upon the Commissioner, the CCC will not operate
efficiently and matters will not be dealt with in a timely way.284

6.100

The Anti-Corruption Commission provided the following example:
[T]he Commissioner must personally make all recommendations
(185(2)(n)). Thus if the CCC decides to refer an allegation to an
appropriate authority for action under clause 33 and wishes to
recommend, pursuant to clause 36 that an investigation be conducted,
the Commissioner cannot delegate the power to make the
recommendation. He or she must make that decision (cl. 185(n)).
The reality is that the great majority of allegations will be referred
out to an appropriate authority for investigation and the
Commissioner will have the responsibility of considering each
allegation and deciding whether to recommend an investigation.
Given the greater volume of allegations likely to be received because
of the Ombudsman’s responsibilities which are being moved across,
the Commissioner is likely to be occupied in dealing with the
processing of such matters rather than being able to give attention to
the more serious and critical functions of the CCC.285

Observations
6.101

The Committee is concerned about the potential problems created by the nondelegable duties of the Commissioner.

6.102

The Committee has considered the non-delegable matters in proposed section 185 and
is of the view that it is not appropriate to delegate these duties to officers of the CCC.

6.103

The Committee notes that the New South Wales Police Integrity Commission, the
New South Wales Independent Commission Against Corruption, the New South
Wales Crime Commission and the Queensland Crime and Misconduct Commission

283

Section 11, Anti-Corruption Commission Act 1988.

284

Submission No 4 from Anti-Corruption Commission, August 1 2003, p3.

285

Submission No 4 from Anti-Corruption Commission, August 1 2003, p3.
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have a variety of limitations on their powers of delegation.286 As a general matter,
there are a limited number of powers that only the Commissioner or the Chairperson
can exercize. However, within each of those agencies there is an Assistant
Commissioner (or Assistant Commissioners) and there are certain powers that the
Commissioner may only delegate to the Assistant Commissioner.
6.104

As indicated at paragraphs 6.25 to 6.26, the potential problems created by the
limitations on delegation are such that the Committee has concluded that it is
appropriate that there be capacity for up to two Assistant Commissioners to be
appointed to the CCC. The Committee considers that the appointment of Assistant
Commissioners should ensure that the Commissioner is able to dedicate his/her time
to the critical decisions of the CCC.

6.105

The Committee does not consider that they need to be appointed immediately upon
commencement of the CCC but provision should be made for such appointments to
occur without the need for the matter to return to the Parliament for further
amendments to be made.

6.106

In the event that Recommendation 21 is accepted, the Committee makes
Recommendation 27 which provides for the following matters.

6.107

The Committee considers that the Assistant Commissioners should be appointed by
the Governor. In addition, the Committee is of the view that the Commissioner should
be able to delegate to the Assistant Commissioners all the powers vested in him/her
other than the power to conduct examinations which involves the power to determine
whether a hearing should be public.

Recommendation
Recommendation 27: In the event that the Government amends the Crime and
Corruption Commission Act 2003 as recommended by the Committee in
Recommendation 21, the Committee recommends that the Assistant Commissioners
should be appointed by the Governor. In addition, the Commissioner should be able to
delegate to the Assistant Commissioners all the powers vested in him/her other than the
power of delegation and the power to determine whether a hearing should be public.

286

104

See sections 269, 270, 271 and 272, Crime and Misconduct Act 2001 (Qld); section 9, New South Wales
Crime Commission Act 1985 (NSW), section 11, Police Integrity Commission Act 1996 (NSW) and
section 107, Independent Commission Against Corruption Act 1988 (NSW).
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CHAPTER 7
ACCOUNTABILITY MECHANISMS FOR THE COMMISSION
INTRODUCTION
7.1

The CCC Act and the CCC Amendment Bill vest significant powers in the CCC. A
necessary adjunct to these powers is the requirement that the CCC is accountable in
relation to its operations and activities.

7.2

This Chapter considers the accountability mechanisms for the CCC, namely the:

7.3

•

Parliamentary Inspector; and

•

parliamentary committee.

In addition, it considers the role of a Public Interest Monitor, which is an additional
accountability mechanism, utilised in Queensland. The Public Interest Monitor has a
role in relation to applications for the exercize of certain powers of the Queensland
Crime and Misconduct Commission.

ACCOUNTABILITY MECHANISMS - ANTI-CORRUPTION COMMISSION
7.4

As the experiences of the Anti-Corruption Commission appear to have influenced the
accountability mechanisms created in relation to the CCC it is apposite to briefly
outline the accountability mechanisms that have operated in relation that agency.

Joint Standing Committee on the Anti-Corruption Commission
7.5

Currently, the principal accountability mechanism for the Anti-Corruption
Commission is Joint Standing Committee on the Anti-Corruption Commission
(“JSCACC”).287

Establishment
7.6

JSCACC is not established by the Anti-Corruption Commission Act 1988 but a joint
resolution of both Houses of Parliament.288

287

For example, see three reports of the Western Australia, Parliament, Joint Standing Committee on the
Anti-Corruption Commission: Secrecy under the Anti-Corruption Commission Act, April 1998, p16;
Report on the Operational Accountability of the Anti-Corruption Commission and the Protection of
Rights Under the Anti-Corruption Commission Act 1988, October 1998, p8; Integrity Within the Public
Sector: Review of the Anti-Corruption Commission, December 2002, p27.

288

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
the Hearing with the Anti-Corruption Commission on 7 April 2003, April 2003, pvi.
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Role
7.7

The oversight role of JSCACC is not specified in the Anti-Corruption Commission Act
1988. That Act simply contemplates the appointment of a parliamentary committee
through the definition of “standing committee”, which encompasses a standing
committee of either House of Parliament or a joint standing committee which
monitors or reviews the functions of the Anti-Corruption Commission.289 The AntiCorruption Commission Act 1988 also prescribes reporting requirements for the AntiCorruption Commission which involve reporting directly to the Parliament290 and in
certain circumstances, a Minister or the standing committee, if the Anti-Corruption
Commission considers it appropriate.291

7.8

The role of JSCACC is set out in Legislative Assembly Standing Order 290 which
provides that its functions are, amongst other things, to monitor and review the
performance of the Anti-Corruption Commission and report to the Parliament on
issues affecting the prevention and detection of corruption.292 Standing Order 290
also provides that JSCACC cannot:
(a) investigate a matter relating to particular information received by
the Anti-Corruption Commission or particular conduct or
involvement considered by the Anti-Corruption Commission;
(b) reconsider a decision made or action taken by the Anti-Corruption
Commission in the performance of its functions in relation to
particular information received or particular conduct or involvement
considered by the Anti-Corruption Commission; or
(c) have access to detailed operational information or become
involved in operational matters.

No role in relation to operational accountability
7.9

As Standing Order 290 prevents the Committee from having access to “detailed
operational information” or “becoming involved in operational matters”, JSCACC is
limited to that of an administrative accountability mechanism. Therefore, JSCACC is
unable to ensure the operational accountability of the Anti-Corruption Commission.293

289

Section 3, Anti-Corruption Commission Act 1988.

290

See for example, sections 27, 28 and 33, Anti-Corruption Commission Act 1988.

291

See for example, section 29 and 34, Anti-Corruption Commission Act 1988.

292

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
Hearing with the Anti-Corruption Commission on 7 April 2003, April 2003, Report Number 4, p1.

293

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
the Operational Accountability of the Anti-Corruption Commission and the Protection of Rights Under
the Anti-Corruption Commission Act 1988, October 1998, pp9-10.
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No role in relation to complaints
7.10

JSCACC is not vested with a role in dealing with complaints against the AntiCorruption Commission. It cannot access operational files and/or the staff of the AntiCorruption Commission in order to deal with such complaints.294

Gap in accountability
7.11

JSCACC has indicated that the absence of an operational accountability mechanism
and an independent complaints resolution mechanism have led to a “lack of
independent scrutiny” and a “significant gap in the accountability” of the AntiCorruption Commission.295 In a number of reports, JSCACC has recommended the
appointment of an Office of Parliamentary Inspector of the Anti-Corruption
Commission to overcome this gap in accountability.296

Police Royal Commission
7.12

The Police Royal Commission considered the absence of an Inspector of the AntiCorruption Commission to be a “serious deficiency” and therefore, the Police Royal
Commission recommended that the CCC be supervised by:297
•

an Inspector with similar powers to the Inspector of the New South Wales
Police Integrity Commission; and

•

a joint parliamentary committee.298

7.13

The CCC Act creates the office of the Parliamentary Inspector299 and contains an
equivalent scheme to the Anti-Corruption Commission Act 1988 in relation to the
parliamentary committee.

294

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
the Operational Accountability of the Anti-Corruption Commission and the Protection of Rights Under
the Anti-Corruption Commission Act 1988, October 1998, pp10-11.

295

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission, Report on
the Operational Accountability of the Anti-Corruption Commission and the Protection of Rights Under
the Anti-Corruption Commission Act 1988, October 1998, p3.

296

See the following reports of the Western Australia, Parliament, Joint Standing Committee on the AntiCorruption Commission: Report on the Operational Accountability of the Anti-Corruption Commission
and the Protection of Rights under the Anti-Corruption Commission Act 1988, October 1998, pp5-7;
Amending the Anti-Corruption Commission Act 1988, December 1998, ppix-xi; Integrity Within the
Public Sector: Review of the Anti-Corruption Commission, December 2002, p29.

297

Police Royal Commission, Interim Report, December 2002, p92.

298

Recommendations 13.1(i) and (j), Police Royal Commission, Interim Report, December 2002, pp105106.

299

Section 33, CCC Act.
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THE PARLIAMENTARY INSPECTOR
Overview
7.14

Section 33 of the CCC Act creates the office of the Parliamentary Inspector of the
CCC.

7.15

Like the Commissioner, the Parliamentary Inspector is to be appointed by the
Governor after the Premier has consulted with the parliamentary leader of each party
in the Parliament.300

7.16

The qualifications for appointment as the Parliamentary Inspector are the same as
those applicable to the Commissioner.301 However, a person who is or has been a
police officer is not prevented from appointment as the Parliamentary Inspector.

7.17

The functions of the Parliamentary Inspector (as set out in section 40 of the CCC Act)
are:
•

to audit the operations of the CCC for the purpose of monitoring compliance
with the laws of the State;

•

to deal with matters of misconduct on the part of the CCC, officers of the
CCC and officers of the Parliamentary Inspector;

•

to assess the effectiveness and appropriateness of the CCC’s procedures;

•

to make recommendations to the CCC, independent agencies and appropriate
authorities;

•

to report and make recommendations to Parliament and Standing Committees;
and

•

to perform any other function given to the Parliamentary Inspector under this
or another Act.

7.18

The functions of the Parliamentary Inspector may be performed on his or her own
initiative, at the request of the Minister, in response to a matter reported to the

300

Section 34, CCC Act. The meaning of the term “party” is considered in Chapter 6 at paragraphs 6.75 to
6.77.

301

The qualifications for the Commissioner are set out in Chapter 6.
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Parliamentary Inspector, or in response to a reference by Parliament, a standing
committee302 or the CCC (section 40(2) of the CCC Act).
7.19

The Parliamentary Inspector has the power to do all things necessary or convenient for
the performance of the functions of the office. These powers include but are not
limited to:
•

investigating any aspect of the CCC’s operations or any conduct of its
officers;

•

full access to the records of the CCC;

•

the ability to require CCC officers to supply information or produce
documents or other things about any matter, or any class or kind of matters
relating to the CCC’s operations or the conduct of officers;

•

the ability to require CCC officers to attend to answer questions or produce
documents or other things relating to the CCC’s operations or the conduct of
officers;

•

the ability to consult, cooperate and exchange information with independent
agencies, appropriate authorities and agencies such as the Australian Federal
Police;

•

the ability to refer matters relating to the CCC or CCC officers to other
agencies for consideration or action; and

•

the ability to recommend that consideration be given to disciplinary action
against, or criminal prosecution of, officers.303

7.20

The Parliamentary Inspector has the power to hold an inquiry and in doing so has all
the powers, protections and immunities of a Royal Commission and the Chairman of a
Royal Commission.304

7.21

The Parliamentary Inspector may also prepare a report to be presented to the
Parliament on any matters affecting the CCC and any administrative or general policy

302

As defined in clause 5 of the CCC Amendment Bill (which amends section 3 of the CCC Act) to mean a
Standing Committee of either House of Parliament or a Joint Standing Committee of both Houses of
Parliament, appointed to monitor or review the performance of the functions of the Commission or the
Parliamentary Inspector or both.

303

Proposed section 196(3) in clause 13, CCC Amendment Bill.

304

Proposed section 197 in clause 13, CCC Amendment Bill. See the Royal Commission Act 1968 in
relation to the powers, protections and immunities that are vested in a Royal Commission in Western
Australia.
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matter relating to the functions of the Parliamentary Inspector.305 This ability to report
is additional to annual reporting requirements and any periodical reporting
requirements contained in the Rules of Parliament.306
Issues Arising
Issues in relation to both the Commissioner and the Parliamentary Inspector
7.22

7.23

As indicated, the appointment process and qualifications of the Parliamentary
Inspector are the same as those for the Commissioner, with one exception.307
Consequently, the submissions relating to the Parliamentary Inspector raised similar
issues as those raised in relation to the Commissioner including:
•

Possible constitutional problems and the negative impact on public perception
as a result of the right of judges to return to judicial office after performing the
role of Parliamentary Inspector.308

•

The role of the Chief Justice, in the appointment of a judge to the role of
Parliamentary Inspector.309

•

The appropriateness of the Parliamentary Inspector being appointed for a term
of up to four years (which may be renewed) and whether there should be a
maximum period that the Parliamentary Inspector may serve.310

•

The meaning of the term “party” in relation to the requirement that the
Premier consult with the parliamentary leader of each party before the
Governor appoints the Parliamentary Inspector.

The Committee refers readers to Chapter 6 and the Observations section at the end of
this Chapter where issues in relation to the Commissioner are discussed in detail and
the Committee’s comment is provided.

Separate legislation for the Parliamentary Inspector
7.24

Mr Torrance Mendez submitted that whilst the appointment of a Parliamentary
Inspector is welcomed, the proposed legislation is flawed because it binds the

305

Proposed section 199 in clause 13, CCC Amendment Bill.

306

Proposed sections 202 and 203 in clause 13, CCC Amendment Bill.

307

A person who is or has been a police officer is not prevented from appointment as the Parliamentary
Inspector. Section 35, CCC Act.

308

Submission No 11 from the Chief Justice, August 11 2003.

309

Submission No 11 from the Chief Justice, August 11 2003.

310

Submission No 6 from the Law Society, August 4 2003, p4.
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corruption and crime fighting functions to the Parliamentary Inspector in a single
piece of legislation.311
Seniority
7.25

The Law Society noted that the qualifications of the Parliamentary Inspector and the
Commissioner are broadly the same and there is no reference to parity, equivalence or
seniority. The Law Society submitted that where the Parliamentary Inspector is
perceptibly or demonstrably of lesser standing than the Commissioner there could be
obvious difficulties in the performance of the supervisory role.312

7.26

The Committee discussed this issue with Mr Butler SC, Chairperson of the
Queensland Crime and Misconduct Commission and Mr Needham, the Parliamentary
Crime and Misconduct Commissioner (whose function is akin to that of the
Parliamentary Inspector).
Mr Butler SC was of the view that the skills,
professionalism and professional respect of those people fulfilling the roles were more
important than seniority.313

7.27

Mr Needham reinforced the necessity for mutual professional respect. He also
indicated that it would be valuable if the persons fulfilling those roles were at least
reasonably equal in terms of seniority. Mr Needham observed that it might be
problematic if the Parliamentary Crime and Misconduct Commissioner had limited
experience.314

7.28

The Committee also discussed this issue with the Inspector of the Police Integrity
Commission, Hon Morris Ireland QC, who is a retired Supreme Court Judge. He
considered that seniority is not crucial but was of the view that the Inspector must be
somebody who warrants the respect of the Commissioner.315

Dispute resolution mechanism
7.29

The Chief Justice submitted that there is a requirement for a mechanism to resolve
disputes between the Parliamentary Inspector and the CCC over issues such as the
lawfulness of the CCC’s operations.316

311

Submission No 8 from Mr Torrance Mendez, journalist and private citizen, undated, p2.

312

Submission No 6 from the Law Society, August 4 2003, p4.

313

Meeting with representatives of the Queensland Crime and Misconduct Commission - Mr Brendan Butler
SC, Chairperson, Mr Forbes Smith, Director, Misconduct Investigations and Mr John Callanan, Assistant
Commissioner, Crime, August 26 2003.

314

Meeting with Mr Robert Needham, Parliamentary Crime and Misconduct Commissioner and Mr Mitchell
Kunde, Principal Legal Officer, Queensland, August 26 2003.

315

Meeting with Hon Morris Ireland QC, Inspector of the Police Integrity Commission, New South Wales,
August 27 2003.

316

Submission No 11 from the Chief Justice, August 11 2003, p5.
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7.30

The Committee observes that this is more than a theoretical issue. In Queensland the
Criminal Justice Commission (the predecessor to the Crime and Misconduct
Commission) commenced proceedings against the Parliamentary Commissioner (the
predecessor to the Parliamentary Crime and Misconduct Commissioner) seeking,
amongst other things, a declaration that the Parliamentary Commissioner had failed to
observe procedural fairness in preparing a report.317 The matter went on appeal to the
Supreme Court of Queensland (Court of Appeal), which held that parliamentary
privilege applied to the report and a legal challenge to the report was impermissible.318

7.31

The Committee notes that currently section 323 of the Crime and Misconduct Act
2001 (Qld) expressly provides that a report prepared by the Parliamentary Crime and
Misconduct Commissioner at the request of the parliamentary committee is subject to
parliamentary privilege.319

7.32

During the Committee’s meetings in Queensland and New South Wales, the
Committee canvassed the possible need for a dispute resolution mechanism.

7.33

The Chairman of the Queensland Parliamentary Crime and Misconduct Committee,
Mr Wilson MP, canvassed three of the possible kinds of dispute that might arise.320

7.34

In relation to a difference of opinion such as a matter of legal interpretation, Mr
Wilson indicated that there appears to be no reason why these disputes need to be
resolved but if necessary, the parliamentary oversight committee could simply form its
own view.

7.35

The second scenario related to a situation where there is resistance by the agency to
the Parliamentary Crime and Misconduct Commissioner (or Parliamentary Inspector
of the CCC) exercising his/her functions. Mr Wilson MP indicated that it has not been
an issue in Queensland but if it arose, the parliamentary committee could facilitate
discussions. Ultimately, the parliamentary committee might use its own powers of
direction, if necessary, regarding the Crime and Misconduct Commission (where
available).

7.36

The third situation relates to a dispute regarding due process. Mr Wilson advised that
in this situation, the parliamentary committee could assist in seeking a resolution. If a
court of law became involved, Mr Wilson advised that the proceedings would be

317
318

319

320

112

Queensland, Legislative Assembly, Parliamentary Criminal Justice Committee, Three Yearly Review of
the Criminal Justice Commission, tabled March 19 2001, p296.
Criminal Justice Commission v Parliamentary Criminal Justice Commissioner [2002] 2 Qd R 8. The
relationship between the Parliamentary Crime and Misconduct Commissioner and the Parliamentary
Crime and Misconduct Committee is explored later in this Chapter.
Section 323 of the Crime and Misconduct Act 2001 (Qld) and letter from Mr Geoff Wilson MP,
Chairman, Parliamentary Crime and Misconduct Committee, November 3 2003, p2.
Letter from Mr Geoff Wilson MP, Chairman, Parliamentary Crime and Misconduct Committee,
November 3 2003.
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affected by the fact that the Parliamentary Crime and Misconduct Commissioner is an
officer of the Parliament in his own right and is an agent of the parliamentary
committee.
7.37

In relation to New South Wales, as far as the Committee could ascertain, the issue of a
dispute resolution mechanism has not been problematic. The Inspector of the Police
Integrity Commission, Hon Morris Ireland QC, indicated that if a dispute arose on a
point of law, the issue may be referred to the Crown Solicitor’s Office with both
parties being at liberty to present their point of view. In relation to other matters, he
observed that the oversight committee might be able to assist. In addition, Mr Ireland
indicated that the Supreme Court could resolve a dispute, but it has not occurred in
New South Wales to date.321

Full-time or part-time appointment
7.38

Clause 2 of Schedule 2 of the CCC Act provides that the Parliamentary Inspector may
be appointed on a full-time or part-time basis. In contrast, clause 2 of Schedule 1 of
the CCC Act provides that the Commissioner is to be appointed on a full-time basis.

7.39

The Committee notes that the issue of the appropriateness of appointing the
Parliamentary Inspector on a part-time basis has been raised in the media.322

7.40

Representatives of the Police Royal Commission advised the Committee that it is
envisaged that the role of the Parliamentary Inspector will be part-time because the
nature of the role does not justify a full-time position.323

7.41

The Committee sought the views of the Inspector of the New South Wales Police
Integrity Commission in relation to this issue. He indicated that it might be difficult
for the Parliamentary Inspector to be part-time in light of the wider functions of the
CCC.324

7.42

The Queensland Crime and Misconduct Commission, like the CCC, has wider
functions than the New South Wales Police Integrity Commission. The Committee
observes that the Parliamentary Crime and Misconduct Commissioner works three
days per week and has two full-time staff, one of whom is a senior legal officer who
assists the Parliamentary Crime and Misconduct Commissioner in undertaking his
functions.

321

Meeting with Hon Morris Ireland QC, Inspector of the Police Integrity Commission, New South Wales,
August 27 2003.

322

T Cooke, ‘We should take time with crime solutions’, The West Australian, June 18 2003, p19.

323

Mr Matthew Byrne, Director of Operations/General Counsel, Police Royal Commission, Transcript of
Evidence, July 11 2003, p20.

324

Meeting with Hon Morris Ireland QC, Inspector of the Police Integrity Commission, New South Wales,
August 27 2003.
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Observations
Separate legislation for the Parliamentary Inspector
7.43

The Committee considers that it is not necessary for provisions relating to the role of
the Parliamentary Inspector to be contained within a separate piece of legislation. The
CCC Act clearly contemplates the Parliamentary Inspector fulfilling an independent
oversight role (see for example section 40(1) of the CCC Act). The independence of
the Parliamentary Inspector is reinforced by the wide powers granted to the
Parliamentary Inspector.325

7.44

In addition, the Committee observes that the offices of the Inspector of the New South
Wales Police Integrity Commission and the Queensland Parliamentary Crime and
Misconduct Commissioner are created by provisions within the Police Integrity
Commission Act 1996 (NSW) and the Crime and Misconduct Act 2001 (Qld). Based
on conclusions from the Committee’s meetings in New South Wales and Queensland,
this does not appear to affect public perception about the role of the Inspector of the
Police Integrity Commission or the Parliamentary Crime and Misconduct
Commissioner.

Seniority
7.45

The Committee has considered the issue of the comparative seniority of the
Commissioner and the Parliamentary Inspector. The Committee considers that the
seniority of the Parliamentary Inspector is only relevant to the extent that the
Parliamentary Inspector should have a demonstrably sound understanding of the law
and is a person who the Commissioner would respect based on his or her experience
and expertise. The meetings that the Committee held in Queensland and New South
Wales highlighted that the key to a good working relationship between the
Commissioner and the Parliamentary Inspector is mutual respect. On this basis, the
Committee considers that the qualifications of the Parliamentary Inspector, which are
equivalent to that of the Commissioner, are appropriate.

7.46

The Committee emphasises that the meetings it held in New South Wales and
Queensland served to highlight the importance of the character and ability of the
people chosen to serve as Commissioner and Parliamentary Inspector. As the
Committee observed in relation to the Commissioner, these are not matters that can be
contained within legislation.

Dispute resolution mechanism
7.47

As to the possible need for a dispute resolution mechanism to resolve disputes
between the Parliamentary Inspector and the Commissioner, the Committee considers

325

Proposed sections 196 and 197 in clause 13, CCC Amendment Bill.
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that Recommendation 32, which recommends that the Parliamentary Inspector work
as an agent of the parliamentary committee, will serve to assist in resolving any
disputes that may arise.
Full-time or part-time appointment
7.48

The Committee believes that it is appropriate for the Parliamentary Inspector to be
appointed on a part-time basis provided that he/she is supported by a full-time legally
qualified staff member. Based on the meetings in New South Wales and Queensland,
the Committee notes that it would be fitting if the Parliamentary Inspector is a well
respected individual supported by a full-time legally qualified staff member. The fulltime staff member would be able to maintain full-time, persistent oversight of the
CCC and could follow matters up on a regular basis.

7.49

The Committee considers that it is appropriate that a review of this issue be
undertaken by the parliamentary committee for whom the Parliamentary Inspector is
to be an agent. (See Recommendation 32.)

Appointment Process
7.50

The Committee considers that the Parliamentary Inspector should be appointed in a
similar manner to the Queensland Parliamentary Crime and Misconduct
Commissioner.

7.51

In Queensland, the appointment process involves the Speaker of the Legislative
Assembly appointing the Parliamentary Inspector. However, the appointment may
only occur if it is made with the bipartisan support of the parliamentary committee.

7.52

The Committee prefers this process to that proposed in the CCC Act because, as with
the proposed appointment process for the Commissioner, it ensures that the office is
linked to the Parliament and people of Western Australia through the parliamentary
committee.

7.53

The Committee highlights the Queensland Parliament’s unicameral structure.326
Therefore, the Committee proposes that the appointment process in the Western
Australian context should involve the President and the Speaker. The bipartisan
support of the parliamentary committee would be required for any person to be
nominated by the President and the Speaker. (See Recommendation 28.)

326

Since 1922 when the Legislative Council was abolished, the Queensland Parliament has had only a single
House of Parliament, the Legislative Assembly. Queensland Electoral and Parliamentary History: Key
Dates and Events, http://www.parliament.qld.gov.au/Parlib/Parl_Information/Historical/elecdate.htm,
(current at October 3 2003).
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Term of office
7.54

In Recommendation 26 in Chapter 6, the Committee proposes amendments directed to
the term of office of the Commissioner. The Committee considers that the concerns
raised in relation to the term of office of the Commissioner apply equally to the
Parliamentary Inspector. Further, the Committee considers it appropriate that the
Parliamentary Inspector’s term of appointment is consistent with that of the
Commissioner. (See Recommendation 29.)

Recommendations
Recommendation 28: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to delete section 34 of the Corruption
and Crime Commission Act 2003 and replace it with a new section in the following
manner:
Page 110, after line 23 – To insert the following new Clause “14.

Section 34 amended

Section 34(1) is amended by deleting subsections (1), (2) and (3) and inserting instead “(1)

The Parliamentary Inspector is appointed by the Governor by commission issued
under the Public Seal of the State on the joint recommendation of the President of the
Legislative Council (“the President”) and the Speaker of the Legislative Assembly
(“the Speaker”) and holds office subject to this Act.

(2)

The President and the Speaker are to recommend the appointment of a person from a
list submitted by the nominating committee, who has bipartisan support.
”.
”.
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Recommendation 29: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend Schedule 2 of the Corruption
and Crime Commission Act 2003 with regard to the term of appointment for the
Parliamentary Inspector in the following manner:
Page 119, after line 8 – To insert the following new Clause “
17.

Schedule 2 amended

Clause 1 is deleted and the following clause is inserted instead “1.

Tenure of office

Subject to this Act, the Parliamentary Inspector holds office for a period of 5 years
and is eligible for reappointment once.
”.
”.
THE PARLIAMENTARY COMMITTEE
Overview
7.55

The Police Royal Commission recommended that a joint parliamentary committee
continue to oversee the activities of the new agency but did not set out its role.327

7.56

As with the Anti-Corruption Commission Act 1988, the CCC Act and the CCC
Amendment Bill do not set out with any particularity the appointment or role of the
parliamentary committee but certain provisions contemplate its establishment. For
example, the definition of “standing committee” in clause 5328 of the CCC
Amendment Bill states that:
“Standing Committee” means (a) a Standing Committee of either House of Parliament; or
(b) a Joint Standing Committee of both Houses of Parliament,
appointed to monitor or review the performance of the functions of
the Commission or the Parliamentary Inspector or both.

327

Recommendation 13.1(i), Police Royal Commission, Interim Report, December 2002, p105.

328

Clause 5 amends section 3 of the CCC Act.
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Similarly to the Anti-Corruption Commission Act 1988, the CCC Act and CCC
Amendment Bill do not contain provisions providing that the CCC is directly
accountable to the parliamentary committee. Apart from the role envisaged in the
definition of “standing committee”, the CCC Act and CCC Amendment Bill simply
set out a number of reporting requirements to the Parliament and for reports to be
made to the Minister or the standing committee, where the CCC considers it
appropriate.329

Issues Arising
Statute or parliamentary resolution?
7.58

The role of parliamentary committees with oversight of anti-corruption and/or crime
commissions in other Australian states is, with varying degrees, prescribed by the Act
which establishes the relevant agency.

7.59

The Police Integrity Commission Act 1996 (NSW) contains a provision setting out the
functions of the Parliamentary Joint Committee.330

7.60

The Independent Commission Against Corruption 1988 (NSW) contains sections
addressing issues including the functions, membership of the parliamentary committee
and provisions relating to vacancies, the role of Chairman and Vice-Chairman and
evidence presented to the committee.331

7.61

The Crime and Misconduct Act 2001 (Qld) contains a number of provisions directed
to the functions, powers, membership, procedures and meetings of the Parliamentary
Crime and Misconduct Committee.332

7.62

The Australian Crime Commission Act 2002 (Cth) contains provisions directed to the
composition and functions of the Parliamentary Joint Committee on the Australian
Crime Commission.333 The powers of that Committee are not prescribed in the
legislation and instead are determined by resolution of both Houses of the
Commonwealth Parliament.334

7.63

As indicated, the JSCACC is not established by statute but by resolution of both
Houses of Parliament. The reasons for this can be traced back to the predecessor to
the Anti-Corruption Commission, the Official Corruption Commission.

329

Proposed sections 89 and 92 in clause 10, CCC Amendment Bill.

330

Section 95, Police Integrity Commission 1996 (NSW).

331

Sections 63 to 71, Independent Commission Against Corruption 1988 (NSW).

332

Section 291 to 302, Crime and Misconduct Act 2001 (Qld).

333

Sections 53 and 55, Australian Crime Commission Act 2002.

334

Section 54, Australian Crime Commission Act 2002.
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7.64

In 1992, the Select Committee on the Official Corruption Commission Act
recommended that a Joint Standing Committee on Official Corruption oversight the
Official Corruption Commission.335 The subsequent Select Committee on the Official
Corruption Recommendations considered whether legislation or a resolution of both
Houses of Parliament should establish the committee. That Committee concluded that
it was more appropriate to create the committee through resolution, “…for ease of
implementation and to facilitate any required changes to its terms of reference as its
role evolves”.336

7.65

In its First Report of the Thirty-Fifth Parliament, JSCACC referred to the conclusions
of the Select Committee on the Official Corruption Recommendations and a report of
the Parliamentary Criminal Justice Committee in Queensland (the predecessor to the
Parliamentary Crime and Misconduct Committee).
JSCACC noted that the
Queensland committee had stated that creating a committee by resolution may enable
the Government to ensure the abolition of the committee simply by another resolution
as opposed to a legislative amendment, which would involve more public scrutiny and
debate.337

Observations
Statute or Resolution?
7.66

The Committee has considered whether the role and functions of the parliamentary
committee with oversight of the CCC should be contained within legislation or a
resolution of a House of Parliament.

7.67

The Committee has concluded that the parliamentary committee should be specifically
required by the CCC Act. (See Recommendation 30.) However, the Committee
proposes that functions and other matters such as its powers should be determined by
the Houses.

7.68

The Committee notes that a resolution of a House of Parliament is as powerful as an
Act of Parliament but is more flexible. If changes are sought to be made to the terms
of reference of the committee or another aspect of its operations, another resolution is
required, rather than an amendment Act that has to go through the full legislative
process.

335

Western Australia, Legislative Assembly, Select Committee on the Official Corruption Commission Act,
March 5 1992, p12.

336

Western Australia, Legislative Assembly,
Recommendations, September 24 1992, p5.

337

Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption Commission,
Confidentiality and Accountability: Parliamentary Supervision of Anti-Corruption and/or Law
Enforcement Agencies in Australia, October 1997, p26.
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7.69

Importantly, the Committee notes that if the terms of reference or powers of the
parliamentary committee are contained within legislation, those clauses may be
justiciable, that is, subject to the supervisory jurisdiction of the courts. This could
result in the courts determining whether particular actions of the parliamentary
committee are within the functions prescribed in the legislation, that is, whether the
power exists in the legislation, although the occasion and manner of the exercise of the
power is for the Parliament. Assertions about justiciability may not arise if the terms
of reference and the powers of the committee are prescribed in a resolution of a House
of Parliament.

7.70

The Committee also proposes an amendment to ensure that the work of JSCACC is
able to continue until the appointment of the parliamentary committee with oversight
of the CCC.

Joint parliamentary committee or parliamentary committee of one House?
7.71

In the Commission on Government Report it was recommended that the parliamentary
committee with oversight of the agency responsible for the investigation of corrupt
and improper conduct should be a committee of the Legislative Council.338 The
Committee understands that it could be argued that this would be appropriate given
the independent review role of the Legislative Council. However, the Committee
considers that if the parliamentary committee with oversight of the CCC were a
committee of the Legislative Council it may not be able to obtain the confidence and
support of the Government. Therefore, the Committee proposes that the parliamentary
committee should be a joint parliamentary committee operating on a bi-partisan basis.
The Committee considers that a joint parliamentary committee will be trusted by the
Government and the Opposition and this should serve to create public confidence in
the oversight role of that committee. (See Recommendation 30).

7.72

The Committee also recommends that the definition of “Standing Committee” be
amended accordingly. (See Recommendation 31).

338

Commission on Government, Report Number 2, pp65, 103, 126-127 and 219-221.
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Recommendations
Recommendation 30: The Committee recommends that a new Part be created in the
Corruption and Crime Commission Act 2003 addressing the parliamentary standing
committee. Accordingly the Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended in the following manner:
Page 117, after line 16 – To insert the following new Clause “14.

Part 13A inserted

After section 50 insert the following new Part “

Part 13A - Standing Committee
216A. Standing committee of Houses of Parliament
(1)

The Houses of Parliament are to establish a joint standing committee
comprising an equal number of members appointed by each House.

(2)

The functions and powers of the standing committee are determined by
agreement between the Houses and are not justiciable.

(3)

The committee established under the name of the Joint Standing Committee
on the Anti-Corruption Commission shall (a)

carry on the functions conferred on the standing committee under this
Act; and

(b)

have the same powers with respect to the Commission and the
Parliamentary Inspector as it has with respect to the Anti-Corruption
Commission,

until such time as the Houses appoint the Standing Committee.
”.
”.
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Recommendation 31: The Committee recommends that the definition of “Standing
Committee” in clause 5 of the Crime and Corruption Commission Amendment Bill be
amended to read:
“Standing Committee” is the committee referred to in section 216A.
The statutory amendment required to effect this change in the House is as follows:
Clause 5, page 8, lines 26 to 33 - To delete “means -” in line 26 and delete the lines that follow
and insert instead “

is the committee referred to in section 216A;

”.

THE RELATIONSHIP BETWEEN THE PARLIAMENTARY COMMITTEE AND THE
PARLIAMENTARY INSPECTOR
Overview
7.73

The CCC Act and the CCC Amendment Bill do not expressly address the relationship
between the Parliamentary Inspector and the parliamentary committee.

7.74

The Committee notes that the definition of “standing committee” in clause 5339
contemplates the parliamentary committee monitoring or reviewing the functions of
the Parliamentary Inspector.

7.75

As part of its meetings in Queensland and New South Wales the Committee canvassed
the different accountability models of the relevant agencies. The New South Wales
Police Integrity Commission and the Queensland Crime and Misconduct Commission
each have a parliamentary committee and an office akin to that of the Parliamentary
Inspector, namely the Inspector of the Police Integrity Commission in New South
Wales and the Parliamentary Crime and Misconduct Commissioner in Queensland.
However, the relationship between those offices and the relevant parliamentary
committee are distinct.

Issues Arising
Accountability model - Queensland Crime and Misconduct Commission
7.76

The Crime and Misconduct Commission is accountable to the Parliamentary Crime
and Misconduct Committee. The Parliamentary Crime and Misconduct Committee is
responsible, amongst other things, for monitoring and reviewing the performance of
the Crime and Misconduct Commission’s functions, receiving complaints and

339

Clause 5 amends section 3 of the CCC Act.
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investigating concerns in relation to the agency.340 In performing its functions, the
Parliamentary Crime and Misconduct Committee is only able to inspect nonoperational records of the Crime and Misconduct Commission.341
7.77

The Parliamentary Crime and Misconduct Committee utilises the Parliamentary Crime
and Misconduct Commissioner to perform certain functions. The Parliamentary
Crime and Misconduct Commissioner is an officer of the Parliament who may only
perform functions pursuant to a requirement of the Parliamentary Crime and
Misconduct Committee.342 The Parliamentary Crime and Misconduct Commissioner
acts as an agent of the Parliamentary Crime and Misconduct Committee.343

7.78

Unlike the Parliamentary Crime and Misconduct Committee, the Parliamentary Crime
and Misconduct Commissioner has access to the operational files of the Crime and
Misconduct Commission.344

7.79

The Parliamentary Crime and Misconduct Commissioner has the function of
investigating complaints against the Crime and Misconduct Commission and its
officers and similar investigative functions.345 Other functions of the Parliamentary
Crime and Misconduct Commissioner include generally auditing records and
operational files and specific auditing for the purpose of deciding whether the Crime
and Misconduct Commission has exercized power appropriately, whether required
authorisations for the exercize of power have been obtained and similar functions.346

7.80

Reports of the Parliamentary Crime and Misconduct Commissioner are subject to
parliamentary privilege.347

Accountability model - New South Wales Police Integrity Commission
7.81

The Police Integrity Commission is accountable to both the Parliamentary Joint
Committee of the New South Wales Parliament and the Inspector of the Police
Integrity Commission.

7.82

The role of the Parliamentary Joint Committee is, amongst other things, to monitor
and review the exercize by the Police Integrity Commission of its functions.

340

Sections 292 and 295, Crime and Misconduct Act 2001 (Qld).

341

Section 293, Crime and Misconduct Act 2001 (Qld).

342

Section 314, Crime and Misconduct Act 2001 (Qld). Section 314(3) provides that a requirement for the
Parliamentary Crime and Misconduct Commissioner to exercise a function is effective only if it is made
with the bipartisan support of the parliamentary committee.

343

Section 10, Crime and Misconduct Act 2001 (Qld).

344

Section 314, Crime and Misconduct Act 2001 (Qld).

345

Section 314, Crime and Misconduct Act 2001 (Qld).

346

Section 314, Crime and Misconduct Act 2001 (Qld).

347

Section 323, Crime and Misconduct Act 2001 (Qld).
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However, the Parliamentary Joint Committee is not to investigate particular conduct
or decisions, findings and recommendations of the Police Integrity Commission in
relation to a particular matter or conduct.348
7.83

The Inspector of the Police Integrity Commission has the following functions:
•

to audit the operations of the Police Integrity Commission for the purpose of
monitoring compliance with the law of the State;

•

to deal with complaints relating to misconduct by the Police Integrity
Commission or its officers; and

•

to assess the effectiveness and appropriateness of the procedures of the Police
Integrity Commission relating to the legality or propriety of its activities.349

7.84

In fulfilling these functions, the Inspector of the Police Integrity Commission has full
access to the records of the Police Integrity Commission.350

7.85

The functions of the Inspector may be exercized on the Inspector’s own initiative, at
the request of the Minister, in response to a complaint made to the Inspector or in
response to a reference by the Ombudsman, the Independent Commission Against
Corruption, the New South Wales Crime Commission, the Parliamentary Joint
Committee or any other agency.351

7.86

Whilst the Parliamentary Joint Committee and the Inspector of the Police Integrity
Commission each have an oversight role in relation to the Police Integrity
Commission, the Parliamentary Joint Committee also has a function of monitoring and
reviewing the exercize of the functions of the Inspector.352

Observations
7.87

The Committee notes that the accountability model for the CCC is akin to that relating
to the Police Integrity Commission whereby the agency is separately accountable to a
parliamentary committee and an Inspector.

7.88

However, the Committee prefers the accountability model of the Crime and
Misconduct Commission, whereby it is accountable to the Parliamentary Crime and
Misconduct Committee and the Parliamentary Crime and Misconduct Commissioner
(as an agent of that Committee). The Committee considers that overall it is the most

348

Section 95, Police Integrity Commission Act 1996 (NSW).

349

Section 89, Police Integrity Commission Act 1996 (NSW).

350

Section 90, Police Integrity Commission Act 1996 (NSW).

351

Section 89, Police Integrity Commission Act 1996 (NSW).

352

Section 95, Police Integrity Commission Act 1996 (NSW).
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comprehensive and effective model of accountability. The model ensures that the
CCC and the Parliamentary Inspector are publicly accountable through the
parliamentary committee to the Parliament and ultimately the public.
7.89

The Committee also considers that the agency model offers a number of important
benefits including:
•

the oversight roles of the parliamentary committee and the Parliamentary
Inspector can be effectively co-ordinated; and

•

it serves to distance the Parliamentary Inspector from matters of public
controversy relating to the work of the CCC which are raised in the public
forum. The parliamentary committee will be able to deal with these issues
without the need for the Parliamentary Inspector to become involved. (See
Recommendation 32).

Recommendation
Recommendation 32: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 33 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
13.

Section 33 amended

After section 33(3) the following subsections are inserted “
(4)
The Parliamentary Inspector is an officer of Parliament whose primary
function is to assist the standing committee.
(5)
The Parliamentary Inspector is an officer of the Parliament who helps the
standing committee in the performance of its functions.
.”
”.
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PUBLIC INTEREST MONITOR
Overview
7.90

7.91

The Crime and Misconduct Act 2001 (Qld) creates a Public Interest Monitor who has
the following functions:
•

monitoring compliance by the Crime and Misconduct Commission with the
Crime and Misconduct Act 2001 (Qld) in relation to matters concerning
applications for surveillance warrants and covert search warrants;

•

appearing at any hearing of an application to a Supreme Court judge or
magistrate for a surveillance warrant, covert search warrant or approval
for emergency use of a surveillance device to test the validity of the
application and for that purpose cross examine the applicant and any witness
and make submissions about the appropriateness of the granting of the
application;

•

gathering statistical information about the use and effectiveness of
surveillance warrants and covert search warrants; and

•

giving a report on any non-compliance by the Crime and Misconduct
Commission a report where appropriate.353

A surveillance warrant is an authorisation by the Supreme Court judge for the use of
a surveillance device in the investigation of a major crime or misconduct.354 A covert
search warrant is an authorisation by a Supreme Court Judge to enter and search a
place for evidence of the commission of major crime and cannot be obtained for a
misconduct investigation.355

Issues Arising
7.92

The Anti-Corruption Commission submitted that the appointment of a Public Interest
Monitor might be a check and balance on the significant powers of the CCC.356 The
Anti-Corruption Commission also suggested that the Public Interest Monitor might
have a role in relation to exceptional powers findings under proposed section 46.357

353

Section 326, Crime and Misconduct Act 2001 (Qld).

354

Section 121(2), Crime and Misconduct Act 2001 (Qld).

355

Section 148, Crime and Misconduct Act 2001 (Qld).

356

Submission No 4 from Anti-Corruption Commission, August 1 2003, p1.

357

Submission No 4 from Anti-Corruption Commission, August 1 2003, p12.
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Observations
7.93

The Committee considers that the CCC Act and the CCC Amendment Bill should
make provision for a Public Interest Monitor to fulfill the same role as that of the
Public Interest Monitor of the Queensland Crime and Misconduct Commission.

7.94

The Committee is of the view that the role of the Public Interest Monitor in
Queensland is a necessary check on the powers vested in the Crime and Misconduct
Commission and complements the activities of the Parliamentary Crime and
Misconduct Committee and the Parliamentary Crime and Misconduct Commissioner.
Unlike their roles which involve scrutinising the exercize of powers after they have
been utilised, the Public Interest Monitor has a key role in influencing, on a case by
case basis, whether coercive powers are to be made available and any limitations to be
placed on those powers.

7.95

The Committee notes that the role of the Public Interest Monitor relates to
applications which are made to a Supreme Court Judge or magistrate. In relation to
the CCC the following powers require an application to be made to a judicial or other
officer:
•

proposed section 101, search warrants;

•

applications by the CCC under the Surveillance Devices Act 1998; and

•

applications by the CCC under the Telecommunications (Interception) Act
1979 (Cth).

7.96

In relation to all these applications, the Committee observes that they are made ex
parte358 and would only be subject to scrutiny by the Parliamentary Inspector after
they have been exercized. The Committee considers that this is unsatisfactory given
the significant nature of the powers that are conferred. A Public Interest Monitor
ensures that the judge is provided with all the relevant facts and a considered contrary
argument.

7.97

The Committee considers that the Public Interest Monitor should have a role in
relation to the applications set out in paragraph 7.95. (See Recommendation 33.)

7.98

The Committee considers that the Executive Council should appoint a panel of no less
than five persons who may appear before the Commissioner as the Public Interest
Monitor.

7.99

To ensure that there is a public perception of impartiality, the Committee is of the
view that following persons should be excluded from appointment:
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•

the Director of Public Prosecutions and officers from that office; and

•

members of the Police Service.

Recommendation
Recommendation 33: The Committee recommends that the Government, as a matter
of priority, do consider and introduce into the Legislative Assembly, legislation to
amend the Corruption and Crime Commission Act 2003 by creating a Public Interest
Monitor who will have a role in relation to:
(a)

applications by the Corruption and Crime Commission under:
(i)

the Surveillance Devices Act 1998;

(ii)

the Telecommunications (Interception) Act 1979 (Cth); and

(iii)

search warrants referred to in proposed section 101 in clause 10 of the
Corruption and Crime Commission Amendment Bill 2003; and

(b)

applications by the Commissioner of Police to the Corruption and Crime
Commission for an exceptional powers finding under proposed section 46 in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003.

358

Ex parte applications are heard in the absence of the other party against whom the order is sought. PE
Nygh & P Butt (editors), Butterworths Australian Legal Dictionary, 1997, p437.
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CHAPTER 8
ISSUES RELATING TO PARLIAMENTARY PRIVILEGE
INTRODUCTION
8.1

The submission of the Clerk of the Legislative Council (“Clerk”) (attached at
Appendix 9) raises a number of important issues, including the effect of various
provisions of the CCC Act and the CCC Amendment Bill on parliamentary privilege.
The Committee dealt with a number of matters raised in that submission.

SECTION 19, CCC ACT
8.2

Section 19(4)(d) makes a disclosure of “official information” by a CCC officer or
lawyer to a House or Standing Committee359 a lawful disclosure. However, section
19(5) places limitations on the disclosure of operational information to a House or a
Standing Committee.

8.3

Section 19(7) provides that a relevant person cannot be required to produce or disclose
official information in or to any “court” except for the purposes of a prosecution or
disciplinary action instituted as a result of an investigation by the CCC or the
Parliamentary Inspector.

8.4

“Court” is defined to include “a tribunal, authority or person having power to require
the production of documents or the answering of questions”.360 The Clerk submitted
that the definition of “court” includes any parliamentary committee.361 As a
consequence, section 19(7) may be interpreted as preventing both the Standing
Committee with oversight of the CCC and any other parliamentary committee from
using the powers of compulsion that are conferred to parliamentary committees by the
Parliamentary Privileges Act 1891.362

Observations
8.5

The Committee does not consider it appropriate that the powers of parliamentary
committees pursuant to the Parliamentary Privileges Act 1891 should be
circumscribed in this manner. Recommendation 37, which is directed to addressing
the general effect of provisions of the CCC Act and the CCC Amendment Bill on
parliamentary privilege, resolves this issue.

359

As defined in clause 5, CCC Amendment Bill which amends section 3 of the CCC Act.

360

Section 19(1), CCC Act.

361

Submission No 14 from the Clerk, October 10 2003, p16.

362

Submission No 14 from the Clerk, October 10 2003, p16.
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CLAUSE 5, CCC AMENDMENT BILL
8.6

As indicated in Chapter 4, the CCC is able to refer an allegation of “misconduct” to an
appropriate authority and issue directions as to the manner in which it deals with the
allegation. The Clerk indicated that each House of Parliament could fall within the
definition of “appropriate authority” and nothing in the CCC Act or the CCC
Amendment Bill would preclude the CCC from referring an allegation to either House
of Parliament.363

8.7

The Clerk submitted that it is reasonable to assume that “misconduct” that occurs
during a “proceeding in parliament” is excluded from the definition of misconduct in
proposed section 4. However, the definition would include a Member of Parliament’s
other activities, particularly in his or her electorate.364

8.8

Proposed sections 4(d)(i)-(iv)365 of the definition of “misconduct” relate to conduct
that could constitute “an offence under any other written law” [underlining added].
Section 8 of the Parliamentary Privileges Act 1891 provides that certain conduct is
“an offence”. The Clerk submitted that it is arguable that conduct within section 8 of
the Parliamentary Privileges Act 1891 falls within the description of “an offence
under any other written law”. Therefore, an allegation relating to such conduct is able
to be referred by the CCC to a House of the Parliament, with the capacity for the CCC
to influence both the substantive and procedural standards of parliamentary privilege
and the standards that govern the conduct of a Member of Parliament.

Observations
8.9

Given that any non-criminal allegations regarding a Member of Parliament would be
referred to the House, the Committee does not consider that the CCC should be able to
direct either House of Parliament as to the manner in which it deals with the
allegation.
Therefore, the Committee supports the process contained in
Recommendation 34 whereby the CCC refers allegations to the relevant presiding
officer to be dealt with by a committee of the House whose functions include
considering matters relating to the practice, procedure and privileges of the House
(“Privileges Committee”). The Committee proposes that the Privileges Committee
have the ability to authorise the CCC to conduct the inquiry on behalf of the House.
Allegations involving criminal matters would, of course, be referred to prosecuting
authorities.

363

Submission No 14 from the Clerk, October 10 2003, p12. “Appropriate authority” is defined in clause 5
of the CCC Amendment Bill (which amends section 3 of the CCC Act) to mean a person, body, or
organisation who or which is empowered by a law of the State to take investigatory or other action, or
both, in relation to misconduct, but does not include an independent agency. For further discussion in
relation to “appropriate authority” see Chapter 4 at paragraphs 4.30 to 4.31.

364

Submission No 14 from the Clerk, October 10 2003, p13.

365

Clause 6, CCC Amendment Bill.
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Recommendation
Recommendation 34: The Committee recommends that the Parliament be excluded
from the definition of “appropriate authority” and that the process in proposed new
sections 27A and 27B be utilised in relation to allegations concerning Members of
Parliament. The Committee refers readers to Appendix 10 which contains the
statutory amendments required to effect these changes in the Council.
CLAUSE 10, PROPOSED SECTION 23, CCC AMENDMENT BILL
8.10

The Clerk highlighted the potential problems created by the interaction of proposed
section 23 and proposed section 4(c) (which is part of the definition of misconduct).
Proposed section 4(c) provides that misconduct occurs if:
a public officer whilst acting or purporting to act in his or her official
capacity, commits an offence punishable by 2 or more years’
imprisonment; [underlining added]

8.11

Proposed section 23366 provides that:
(1)

The Commission must not make a finding or form an opinion
that a particular person has committed, is committing or is
about to commit a criminal offence or disciplinary offence.
[underlining added]

(2)

An opinion that misconduct has occurred, is occurring or is
about to occur is not a finding or opinion that a particular
person has committed, or is committing or is about to commit
a criminal offence or disciplinary offence.

8.12

The Committee notes that proposed section 4(c) appears to require the CCC to make a
determination in relation to the commission of an offence but proposed section 23
expressly prohibits the CCC from doing so.

8.13

The Committee understands that proposed section 23 has been inserted to address the
issues raised in the decision of Parker v Miller (unreported BC9801957, May 8 1998).
The effect of Parker v Miller was summarised by Murray J in Parker and Ors v AntiCorruption Commission (unreported BC9901400, March 31 1999) as follows:
Parker v Miller and Balog v Independent Commission Against
Corruption are authority for the proposition that the reporting power
of the ACC may not be properly exercised so as to make findings or
express conclusions about the guilt of any person of criminal or
improper conduct, and the recommendations, if any, made in such a

366

Clause 10, CCC Amendment Bill.
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report, may not properly be as to the particular action which should
be taken by way of prosecution or disciplinary action, or what should
occur in relation to the employment of any person, because all those
matters are matters to be considered and decided upon by the
appropriate authority or independent agency to which the report is
made. Such a report goes beyond the statutory power.367
Observations
8.14

The Committee is of the view that an amendment is required to deal with the issue
raised by the Clerk. The Committee proposes that proposed section 23 be deleted and
a proposed section 42(6) be inserted. The Committee intends that proposed section
42(6) will address the issues that the Committee understands proposed section 23 is
intended to address. (See Recommendation 35).

Recommendation
Recommendation 35: The Committee recommends that clause 10 of the Crime and
Corruption Commission Amendment Bill 2003 be amended in the following manner:
Page 15, lines 1 to 11 - To delete the clause.
Page 27, after line 21 - To insert “
(6)
A recommendation made by the Commission under this section is not a
finding, and is not to be taken as a finding, that a person has committed or is guilty of
a criminal offence or has engaged in conduct that constitutes or provides grounds on
which that person’s tenure of office, contract of employment, or agreement for the
provision of services, is, or may be, terminated.
”.
CLAUSE 10, PROPOSED SECTIONS 87(2) AND 202(2)
8.15

Pursuant to proposed sections 84 and 85 the CCC is able to prepare certain reports and
cause those reports to be laid before each House of Parliament. Proposed section
87(1) provides that if that occurs a matter included in the report may be disclosed
despite the restrictions on disclosure contained in proposed section 151.

367

Page 11. See also the Police Royal Commission Interim Report, p86-89 in relation to the limitations on
the Anti-Corruption Commission in relation to findings.
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8.16

Proposed section 87(2) provides that section 87(1) does not apply if a presiding officer
of a House of Parliament withholds the report or that matter from the public. The
Committee notes that a similar provision applies to reports made by the Parliamentary
Inspector to the Parliament in proposed section 202(2).

8.17

The Clerk highlighted a number of concerns in relation to proposed section 87(2)
including:

8.18

•

it is objectionable as it suggests that publication or disclosure of a report
attendant on its being tabled is discretionary when it is not;

•

would a determination made by the President be able to be reversed by the
House either by motion after notice or, arguably, by motion to dissent from a
ruling?

•

what would happen if the presiding officer of one House restricts publication
but no restriction is imposed by the other presiding officer?

The Crown Solicitor’s Office advised that proposed section 87(2):
[R]ecognises that the Speaker of the Legislative Assembly has
authority to withhold a tabled document from the public: Standing
Order 154.368

Observations
8.19

The Committee observes that this only relates to the Standing Orders of the
Legislative Assembly and not those of the Legislative Council. The Committee is
concerned about the operation of proposed sections 87(2) and 202(2) and recommends
that they be deleted. (See Recommendation 36).

Recommendation
Recommendation 36: The Committee recommends that proposed sections 87(2) in
clause 10 and proposed section 202(2) in clause 13 of the Corruption and Crime
Commission Amendment Bill 2003 be deleted. This may be effected in the following
manner:
Page 54, lines 5 to 7 - To delete the lines.
Page 114, lines 24 to 26 - To delete the lines.

368

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p17.

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

133

Legislation Committee

TWENTY-FIRST REPORT

CLAUSE 10, PROPOSED SECTIONS 94 AND 100
8.20

Proposed section 94 relates to the power of the CCC to obtain a statement of
information from a public authority or public officer. Proposed section 100 relates to
the power to enter and search public premises. Both of these proposed sections
contain the following subsection:
(5) Nothing in this section affects the operation of the Parliamentary
Privileges Act 1891.

8.21

The Committee notes that these are the only provisions of the CCC Act and the CCC
Amendment Bill where the operation of the Parliamentary Privileges Act 1891 is
expressly preserved. The Committee is concerned that the fact that the Parliamentary
Privileges Act 1891 is expressly referred to means that it could be argued that
parliamentary privilege is, by implication, abrogated elsewhere in the CCC Act.

8.22

The Committee asked the Crown Solicitor’s Office why an equivalent provision was
not included in proposed sections 95, 96 and 101 which also involve coercive powers.
The Crown Solicitor’s Office advised that:
Unlike clauses 95, 96 and 101, subclauses 94(4) and 100(4) provide
that the powers conferred by those sections may be exercised despite
any privilege of a public officer which the officer could have claimed
in a court of law. Subclauses 94(5) and 100(5) are required to ensure
that those provisions do not override the Parliamentary Privileges Act
1891.369

8.23

The Committee seeks to ensure that the provisions of the CCC Act and CCC
Amendment Bill cannot be construed as affecting parliamentary privilege. Therefore,
the Committee recommends that a section be included to ensure that this cannot occur.
The Committee also recommends that proposed sections 94(5) and 100(5) be deleted.
(See Recommendation 37.)

369

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p20.
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Recommendation
Recommendation 37: The Committee recommends that clause 5 and proposed sections
94 and 100 in clause 10 of the Corruption and Crime Commission Amendment Bill
2003 be amended in the following manner:
Clause 5:
Page 3, line 21 – To insert before “Section” –
“ (1) ”.

Page 9, after line 10 – To insert “(2)

Section 3 is further amended by inserting the following subsection 
“
(2)
Nothing in this Act affects, or is intended to affect, the operation of
the Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891
and a power, right or function conferred under this Act is not to be exercized
if, or to the extent, that the exercize would relate to a matter determinable
exclusively by a House of Parliament, unless that House so resolves.
”.
”.

Clause 10, proposed section 94:
Page 60, lines 22 to 23  To delete the lines.
Clause 10, proposed section 100:
Page 66, lines 4 and 5  To delete the lines.
CONCLUSION
8.24

The Clerk’s submission raises a number of other issues that the Committee has not
canvassed in this Chapter. The Committee draws the attention of the House to the
remaining issues raised by the Clerk’s submission at Appendix 9.
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CHAPTER 9
CROWN SOLICITOR’S OFFICE - PROPOSED AMENDMENTS
INTRODUCTION
9.1

A number of amendments to the CCC Act considered appropriate by the Crown
Solicitor’s Office have been brought to the Committee’s attention. The Committee
has addressed two of the amendments and draws the remaining matters to the attention
of the House for consideration during debate on the CCC Act and the CCC
Amendment Bill.

CCC ACT
Section 19
9.2

The Crown Solicitor’s Office advised the Committee that an amendment is required to
section 19(8) to ensure that civilian participants in controlled operations are subject to
same disclosure restrictions as officers of the CCC. The Crown Solicitor’s Office
suggested the following amendment:370
(8)

370

This section also applies to (a)

The Commission, as if references to official
information were references to all information
acquired by the Commission by reason of, or in the
course of, the performance of the Commission’s
functions under this Act; and

(b)

a person (other than an officer of the Commission)
authorised to participate in an authorised operation
within the meaning of section 119, as if the person
were an officer of the Commission and references to
official information were references to all
information acquired by the person by reason of, or
in the course of, the performance of the person’s
functions under the authority for the authorised
operation.

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p5.
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Section 43
9.3

The Crown Solicitor’s Office advised the Committee that section 43(4) incorrectly
refers to subsection (2) and should refer to subsection (3).371

CCC AMENDMENT BILL
Clause 10 - Proposed section 32(1)
9.4

There is a clerical oversight in relation to proposed section 32(1).372 Proposed section
32(1) provides:
The Commission is to deal with an allegation by assessing the
allegation and forming an opinion under section 33, and making a
decision under section 33 that the Commission considers appropriate
in the circumstances. [underlining added]

9.5

The Committee understands that the first reference to section 33 should instead be
“section 22” as that is the proposed section that relates to the CCC making
assessments and forming opinions.

Clause 10 - Proposed section 65
9.6

Proposed section 65 provides that a police officer responsible for a controlled
operation or integrity testing (where an exceptional powers finding has been made),
must give a report to the Commissioner of Police at least once every six months. The
Crown Solicitor’s Office advised the Committee that as currently drafted, proposed
section 65 does not achieve the intended result (as the reporting period exceeds the
maximum time that an authority may be in force). The Crown Solicitor’s Office
submitted that the intended result would be achieved if proposed sections 65(2)(a) and
65(3)(a) were replaced with the following:373
As soon as is reasonably practicable after the end of the period for
which the authority remains in force.

9.7

The Crown Solicitor’s Office advised the Committee that the Attorney General would
support such an amendment to proposed section 65.374

371

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, September 10
2003.

372

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 28
2003.

373

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, July 22 2003.

374

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, July 22 2003.
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Clause 10 - Proposed section 91
9.8

Proposed section 91 relates to the Annual Report of the CCC. Proposed section 91(2)
sets out a number of matters to be included in the Annual Report. There is no
requirement that the Annual Report include the number of allegations received by the
CCC.

9.9

The Crown Solicitor’s Office advised the Committee that the fact that proposed
section 91 does not include “…the number of allegations received or initiated by the
Commission” is an oversight. The Crown Solicitor’s Office indicated that the
Attorney General supports the inclusion of this requirement in proposed section 91.375

Clause 10 - Proposed sections 94(4)(b) and (c)
9.10

Proposed sections 94(4)(b) and (c) incorrectly refer to “official” and should refer to
“officer”.376 The Crown Solicitor’s Office indicated that this is a drafting oversight
that should be corrected.

Clause 10 - Proposed sections 100(4)(b) and (c)
9.11

The Crown Solicitor’s Office advised the Committee that proposed sections 100(4)(b)
and (c) incorrectly refer to “official” and should refer to “officer”.377 The Crown
Solicitor’s Office indicated that this is a drafting oversight that should be corrected.

Clause 10 - Proposed section 138
9.12

Section 43 of the Anti-Corruption Commission Act 1988 provides that:
Before the evidence of a witness is taken on oath under the applied
provisions in the course of an investigation, the witness is entitled to
be informed of the general scope and purpose of the investigation.

9.13

There is no similar provision in the CCC Act or the CCC Amendment Bill. The
Crown Solicitor’s Office advised the Committee that Mr Byrne of the Police Royal
Commission considered that it would be preferable for a provision similar to section
43 of the Anti-Corruption Commission Act 1988 to be included. However, he also
indicated that the CCC must be given the power to choose not to make known the

375

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p18.

376

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p20.

377

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p20.
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general scope and purpose of an examination if circumstances exist which render it
imprudent to do so for operational or other reasons.378
9.14

The Crown Solicitor’s Office advised that in light of Mr Byrne’s comments, the
Attorney General supports the inclusion of a clause similar to section 43 of the AntiCorruption Commission Act 1988 but with an option for the CCC to exclude the
obligation. This could be achieved by inserting the following subclauses in proposed
section 138:379
(1)

Before the Commission conducts an examination for the
purposes of an investigation under this Act, the Commission
is to inform the witness of the general scope and purpose of
the investigation.

(2)

Subsection (1) does not apply if the Commission considers
that in the circumstances it would be undesirable to so inform
the witness.

9.15

The Committee accepts the amendments suggested by the Crown Solicitor’s Office.
(See Recommendation 38.)

378

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, pp8-9.

379

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, pp8-9.
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Recommendation
Recommendation 38: The Committee recommends that proposed section 138 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 90, after line 5 - To insert “
(1)
Before the Commission conducts an examination for the purposes of an
investigation under this Act, the Commission is to inform the witness of the general
scope and purpose of the investigation.
(2)
Subsection (1) does not apply if the Commission considers that in the
circumstances it would be undesirable to so inform the witness.
”.
Page 90, line 6 – To insert before “Except” “

(3)

”.

Clause 10 - Proposed section 145
9.16

Under proposed section 145 immunity is provided against direct use, in criminal
proceedings, of a statement made by a witness in answer to a question asked by the
CCC, except for the circumstances set out in that section. However, this immunity
does not extend to the use of the statement in civil proceedings. The Crown
Solicitor’s Office advised that this is an oversight and recommended that proposed
sub-section 145(1) be amended as follows [new text underlined]:380
A statement made by a witness in answer to a question that the
Commission requires the witness to answer is not admissible in
evidence against the person making the statement in any civil or
criminal proceedings except -

380

(a)

contempt proceedings;

(b)

proceedings for an offence against this Act;

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, August 1
2003, p6.
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(c)

an action or related proceedings under section 8 of the Police
Act 1892 (including an appeal in relation to that action or
those proceedings); or

(d)

proceedings under section 23 of the Police Act 1892.

Clause 10 - Proposed section 148
9.17

The Crown Solicitor’s Office advised the Committee that there is an oversight in
relation to proposed section 148, which relates to the power of the CCC to issue arrest
warrants.381 The effect of the oversight is that a person apprehended under proposed
section 148 may not be able to be detained in a prison, as he or she would not fall
within the definition of “prisoner” in section 3 of the Prisons Act 1981.

9.18

The Crown Solicitor’s Office advised the Committee that this oversight could be
rectified by inserting a subsection at the end of proposed section 148 that provides:
The Commissioner may order the detention in a prison of a person
named in a warrant issued under this section.382

9.19

Based on the Committee’s recommendations in relation to the powers of arrest, the
Committee does not concur with this proposed amendment.

Schedule 1 clause 9
9.20

The Commonwealth Attorney General may not declare a State “eligible authority”
such as the CCC, to be an agency for the purposes of the Telecommunications
(Interception) Act 1979 (Cth) unless he or she is satisfied that the law of the relevant
State makes provision for the matters set out in section 35(1) of the
Telecommunications (Interception) Act 1979 (Cth).383

9.21

The Crown Solicitor’s Office has advised the Committee that the Telecommunications
(Interception) Western Australia Act 1996 does not satisfy section 35(1) of the
Telecommunications (Interception) Act 1979 (Cth) and an amendment to Schedule 1
clause 9 of the CCC Amendment Bill is required.384 The Crown Solicitor’s Office
advised that if this amendment is not made, the CCC will not be able to be declared an

381

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, September 12
2003.

382

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, September 12
2003.

383

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 6
2003.

384

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 6
2003.
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agency for the purposes of the Telecommunications (Interception) Act 1979 (Cth) and
will not be able to access the powers available under that Act.
9.22

Given the importance of these powers to the CCC, the Committee supports the
proposed amendments set out in the letter from the Crown Solicitor’s Office at
Appendix 11 and makes Recommendation 39.

Recommendation
Recommendation 39: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended as proposed by the Crown Solicitor’s
Office in Appendix 11 under the heading “Proposed amendment relating to the
Telecommunications (Interception) Act 1979 (Cth)” in section 1.2 of the letter, however
the amendment is to be made at page 146, after line 29.

Part 3 of the Corruption and Crime Commission Amendment Bill 2003 - Repeals,
transitional and savings provisions, and consequential amendments
9.23

The Committee was advised by the Crown Solicitor’s Office that when the original
Bill was drafted there were no transitional provisions directed to maintaining and
continuing any action under the Criminal Investigation (Exceptional Powers) and
Fortification Removal Act 2002.385 This was because it was not envisaged that a
special commissioner (who exercizes the powers under that Act) would be appointed
prior to the repeal of that Act. However, a special commissioner has recently been
appointed under section 7 of the Criminal Investigation (Exceptional Powers) and
Fortification Removal Act 2002. As a result, the Crown Solicitor’s Office advised the
Committee that transitional provisions to maintain and continue the work of that Act
are required. The proposed amendment is contained in Appendix 11.

385

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 6
2003.

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

143

CHAPTER 10
SPLITTING OF THE ORIGINAL BILL - AMENDMENTS ARISING
INTRODUCTION
10.1

When the original Bill was split in the Legislative Council, some provisions became
part of what became the CCC Act and the remaining provisions formed part of the
CCC Amendment Bill. Subsequent to the split of the original Bill, Parliamentary
Counsel advised the Department of the Legislative Council of certain amendments
that should be made to the CCC Amendment Bill. The proposed amendments will
effect changes to the long and short titles, renumber provisions of the CCC Act (as
amended by the CCC Amendment Bill) and address the Interpretation Act 1984.

Corruption and Crime Amendment Bill 2003 - Long and short titles
10.2

Provisions relating to the repeal of certain Acts form part of the CCC Amendment
Bill. In particular, the Committee refers to Part 3 of the CCC Amendment Bill which
proposes to repeal the Criminal Investigation (Exceptional Powers) and Fortification
Removal Act 2002 (clause 19) and the Anti-Corruption Act 1988 (clause 30).

10.3

The CCC Amendment Bill also makes amendments and provides for transitional
matters as a consequence of its enactment and the repeal of other Acts.

10.4

The Committee notes that the long and short titles of the CCC Amendment Bill were
not altered to reflect these changes and the titles only describe the amendment of the
CCC Act.

Long titles
10.5

The Committee notes that the long title of a bill is a parliamentary device, the purpose
of which is to describe the bill and its parliamentary progress. The long title is also
used as an aid to interpretation by the courts.386 Australian case law indicates that the
courts treat a long title in a similar fashion to other sections, namely, as an aid to
interpretation.387

386

DC Pearce & RS Geddes, Statutory Interpretation in Australia, 5th edition, Butterworths, 2001, paragraph
1.28.

387

DC Pearce & RS Geddes, Statutory Interpretation in Australia, 5th edition, Butterworths, 2001, paragraph
4.37. See also: Clunies-Ross v Commonwealth (1984) 55 ALR 609; Amatek Ltd v Googoorewon Pty Ltd
(1993) 112 ALR 1.
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Short titles
10.6

The purpose of the short title of a bill is identification and not description. It is a more
convenient method of identifying the legislation.388

Conclusion
10.7

The Committee considers that the long title and clause 1 (the short title) of the CCC
Amendment Bill 2003 should be amended so that it more accurately reflects its
purpose.
The Committee has made recommendations to this effect.
(Recommendations 40 and 41.)

10.8

The Committee observes that this amendment is consistent with the naming
convention applied to other recent bills before the Parliament such as the State
Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 2003,
the Acts Amendment and Repeal (Competition Policy) Bill 2002 and the Statutes
(Repeal and Minor Amendments) Bill 2001. In relation to the latter bill, the House
altered the long title to reflect amendments that included new provisions to repeal
certain Acts.389

10.9

If the short and long titles of the CCC Amendment Bill are amended then
consequential amendments will also be required within the bill, wherever the short
title appears, and to the name of the bill (to become the Corruption and Crime
Commission Amendment and Repeal Bill 2003). The Committee notes that this could
be effected by clerical amendment.

388

DC Pearce & RS Geddes, Statutory Interpretation in Australia, 5th edition, Butterworths, 2001, paragraph
4.38.

389

Western Australia, Parliamentary Debates (Hansard), Legislative Council, October 22 2003, pp1239512405.
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Recommendations
Recommendation 40: The Committee recommends that the long title of the Crime and
Corruption Commission Amendment Bill be amended in the following manner:
Page 1, line 1 - To insert after “2003” the following “
;
•

repeal the Anti-Corruption Commission Act 1988;

•

repeal the Criminal Investigation (Exceptional Powers) and Fortification Removal
Act 2002; and

•

make amendments and provide for transitional matters as a consequence of the
enactment of this Act and the repeal of other Acts
”.

Recommendation 41: The Committee recommends that clause 1 of the Crime and
Corruption Commission Amendment Bill be amended in the following manner:
Clause 1, page 2, line 4 - To insert after “Amendment” the following –
“

and Repeal

”.

CCC Act - Renumbering and the application of the Interpretation Act 1984
10.10

Attached as Appendix 12 is a copy of further amendments identified by Parliamentary
Counsel.

10.11

These relate to the insertion of two clauses:

10.12

•

the first relates to the renumbering of the CCC Act (as amended by the CCC
Amendment Bill); and

•

the second addresses the application of the Interpretation Act 1984.

The Committee considers that these amendments are appropriate.
Recommendation 42).
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Recommendation
Recommendation 42: The Committee recommends that the Crime and Corruption
Commission Amendment Bill be amended by inserting two new clauses in the form
shown in Appendix 12. However, the Committee observes that clause 18 (which
renumbers the Corruption and Crime Commission Act 2003 so that it appears the same
as the original Bill when introduced into the Legislative Assembly) will need to be
further amended to accommodate the new sections that the Committee has
recommended be inserted, if those new sections are adopted by the House.
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CHAPTER 11
OTHER ISSUES RAISED
INTRODUCTION
11.1

This Chapter summarises a number of the other issues raised during the course of the
inquiry.

CCC ACT
Section 12
11.2

11.3

Section 12 of the CCC Act relates to the appointment of an Acting Commissioner and
section 12(1) provides that the Governor may appoint an Acting Commissioner:
•

during a vacancy in that office;

•

during any period or during all periods when the person holding the office of
Commissioner, or a person appointed under this subsection, is unable to
perform the functions of that office or is absent from the State; or

•

in relation to any matter in respect of which the person holding the office of
Commissioner, or a person appointed under this subsection, has under section
11 declared himself or herself unable to act.

As with the appointment of the Commissioner, the Committee recommends that the
appointment process for the Acting Commissioner be amended to involve the
bipartisan support of the parliamentary committee. The Committee also considers that
it would be valuable if the approval of the parliamentary committee could be given up
to 12 months in advance and relate to a number of appointees. The Committee
proposes that any bipartisan support lapse on the expiration of 12 months from the
date of the resolution. (See Recommendation 43.)
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Recommendation
Recommendation 43: The Committee recommends that the Crime and Corruption
Commission Amendment Bill be amended to amend section 12 of the Crime and
Corruption Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause –
“
10.

Section 12 amended

Section 12 is amended by inserting the following subsection after subsection (2) “
(2a)
The process for nomination and consultation with regard to the appointment
of a person to act in the office of Commissioner shall be the same as that for the
appointment of the Commissioner except that (a)
the process may be carried out prospectively even though the
necessity for an appointment has not arisen;
(b)
it may be carried out with respect to a number of persons each of
whom is eligible to be appointed should the necessity arise; and
(c)
any bipartisan support for a person lapses on the expiration of 12
months from the date of the resolution.
”.
”.
Section 15
11.4

The Committee notes that through the Anti-Corruption Commission Act 1988 (and the
Official Corruption Commission Act 1988 before it) there have been a number of
attempts to create adequate legislation to deal with public sector misconduct.

11.5

The Committee understands that there has also been a legislative evolution in New
South Wales and Queensland in relation to public sector misconduct.390 Notably, as

390

Police Royal Commission, Interim Report, December 2002, pp99-104.
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part of the evolution in Queensland and New South Wales, there has been a shift to the
incorporation of research and education in the misconduct prevention functions of
those agencies.391 This shift has recognised the need for a structured program of
research and education in dealing with misconduct.392 The Committee understands
that a research and education function acknowledges that the identification of
misconduct is only one part of the broader aim of eliminating misconduct.
11.6

The Committee notes that in the 18th century the judiciary suffered substantial
problems with corruption. However, today, there is a public perception of
independence and impartiality in the judiciary. The Committee understands that a
shared value system and public expectations have been instrumental in eliminating
this form of corruption. The Committee considers that the change achieved in judicial
culture translates readily to the public sector. In particular, the central role of
education in achieving cultural change and reducing misconduct is apparent in the
work of the Queensland Crime and Misconduct Commission.

11.7

Section 15 provides for the CCC to have a function in preventing misconduct. The
Committee supports that proposal. The Committee understands that the failure to
provide for that function in the Anti-Corruption Commission Act 1988 was a
significant deficiency in relation to the work of the Anti-Corruption Commission.393

11.8

Section 15 appears to draw upon section 24 of the Crime and Misconduct Act 2001
(Qld) which provides:
Without limiting the ways the commission may perform its prevention
function, the commission performs the function by—
(a) analysing the intelligence it gathers in support of its investigations
into major crime and misconduct; and
(b) analysing the results of its investigations and the information it
gathers in performing its functions; and
(c) analysing systems used within units of public administration to
prevent misconduct; and
(d) using information it gathers from any source in support of its
prevention function; and

391

Police Royal Commission, Interim Report, December 2002, p100.

392

Police Royal Commission, Interim Report, December 2002, p99.

393

See for example, Western Australia, Parliament, Joint Standing Committee on the Anti-Corruption
Commission, Report on the Hearings held by the Joint Standing Committee on the Anti-Corruption
Commission in the Legislative Council Chamber, Parliament House, Perth on Friday, 5 May 2000, June
2000 p40 and p41; Police Royal Commission, Interim Report, December 2002, p47 and p99.

G:\Data\Ln\lnrp\ln.ccc.031209.rpf.021.xx.a.doc

151

Legislation Committee

TWENTY-FIRST REPORT

(e) providing information to, consulting with, and making
recommendations to, units of public administration; and
(f) providing information relevant to its prevention function to the
general community; and
(g) ensuring that in performing all of its functions it has regard to its
prevention function; and
(h) generally increasing the capacity of units of public administration
to prevent misconduct by providing advice and training to the units
and, if asked, to other entities; and
(i) reporting on ways to prevent major crime and misconduct.
11.9

Sections 15(2)(b), (c) and (d) are similar to section 24(e) (f) and (i) of the Crime and
Misconduct Act 2001 (Qld). However, unlike the Queensland legislation, section 15
does not establish a nexus between the intelligence to be gathered by the CCC in its
investigations and its prevention and education function.

11.10

Based on its meeting with the Crime and Misconduct Commission, the Committee
understands that the experience of that agency has been that analysis and
interpretation of information about misconduct that has occurred and trends and
apparent opportunities for misconduct within public bodies provides valuable
information for the prevention of misconduct.394

11.11

The nexus between intelligence and education was an important principle argued in
the Fitzgerald Report’s proposal for the appointment of the Criminal Justice
Commission.395 The Crime and Misconduct Act 2001 (Qld) (and before that the
Criminal Justice Act 1989) specifically requires that, without limiting the ways in
which the Commission may perform its functions, the prevention function be
informed by intelligence gathering, analysis and dissemination. The Committee
supports this approach and recommends that section 15 be amended to reflect the
same intention as section 24 of the Crime and Misconduct Act 2001 (Qld). (See
Recommendation 44).

394

By way of example, the Strategic Intelligence Unit of the Crime and Misconduct Commission produces
strategic intelligence assessments and reports for internal and external clients, identifies targets for
investigation by the Crime and Misconduct Commission’s investigation teams and recommends methods
for
the
proactive
investigation
of
major
crime
and
official
misconduct.
http://www.cmc.qld.gov.au/intellinthecmc.html, (current at November 27 2003).

395

GE Fitzgerald, Report of a Commission of Inquiry Pursuant to Orders in Council, July 1989, pp316, 317,
and 375.
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Recommendation
Recommendation 44: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 15 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 13, after line 19 – To insert the following new Clause –
“
8.

Section 15 amended
Section 15(2) is amended in the following manner (1)
by deleting paragraph (a) and inserting instead “
(a)

(2)

analysing the intelligence it gathers in support of its
investigations into organised crime and misconduct; and
(b)
analysing the results of its investigations and the information
it gathers in performing its functions; and
(c)
analysing systems used within public authorities to prevent
misconduct; and
(d)
using information it gathers from any source in support of its
prevention and education function; and
”.
after paragraph (c) to insert -

“
(g)

ensuring that in performing all of its functions it has regard to
its prevention and education function; and

(h)

generally increasing the capacity of public authorities to
prevent misconduct by providing advice and training to those
authorities , if asked, to other entities: and
”.
”.

Section 18
11.12

Section 18 relates to limitations on the disclosure of “restricted matters” by the CCC.
The Police Service expressed concern that section 18 might present a practical
difficulty because evidence (the subject of a disclosure restriction) may need to be
communicated within the Police Service for managerial purposes. For example, it
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may be problematic where the Police Service is considering the transfer or
deployment of other officers the subject of evidence.396
11.13

The Police Service suggested that express provision might be made for the disclosure
of restricted matters to the Police Service.397

11.14

The Anti-Corruption Commission submitted that: 398
•

a voluntary statement given to a CCC investigator should be included under
section 18; and

•

the provision needs to be reworded to clearly state what may or may not be
disclosed by complainants and witnesses.

Section 30
11.15

Section 30 relates to authorised officers of the CCC performing the functions of a
special constable under the Police Act 1892. The Police Union submitted that, given
that such officers can carry firearms, section 30 should include pre-requisites for
appointment as an “authorised officer”. These might include that the officer:399
•

has completed a prescribed course of training in Western Australia criminal
law, criminal procedure and the laws of evidence;

•

has demonstrated proficiency in the use and maintenance of firearms; and

•

will be subject to periodic re-qualification.

Section 38
11.16

Provision is made in section 38 for the Governor to appoint an Acting Parliamentary
Inspector. The Chief Justice submitted that the Acting Parliamentary Inspector should
be subject to the same appointment process as the Parliamentary Inspector.400

11.17

The Committee agrees with this submission. In Chapter 7, the Committee has made
amendments to the appointment process for the Parliamentary Inspector. These
amendments should apply equally to the appointment process for the Acting
Parliamentary Inspector. (See Recommendation 45.)

396

Submission No 5 from Western Australian Police Service, August 2 2003, pp4-5.

397

Submission No 5 from Western Australian Police Service, August 2 2003, p6.

398

Submission No 4 from Anti-Corruption Commission, August 1 2003, p17.

399

Submission No 2 from WA Police Union of Workers, July 18 2003, p21.

400

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p5.
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As with the Acting Commissioner, the Committee considers that it would be valuable
if the approval of the parliamentary committee could be given up to 12 months in
advance and relate to a number of appointees. Further, the bipartisan support should
lapse after the expiration of 12 months from the resolution.

Recommendation
Recommendation 45: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 38 of the Corruption
and Crime Commission Act 2003 in the following manner:
Page 110, after line 23 – To insert the following new Clause –
“
15.

Section 38 amended

Section 38 is amended by inserting the following subsection after subsection (2) “
(2a) The process for nomination and consultation with regard to the appointment of
a person to act in the office of Parliamentary Inspector shall be the same as that for the
appointment of the Parliamentary Inspector except that (a) the process may be carried out prospectively even though the necessity
for an appointment has not arisen;
(b) it may be carried out with respect to a number of persons each of whom
is eligible to be appointed should the necessity arise; and
(c)
any bipartisan support for a person lapses on the expiration of 12
months from the date of the resolution.
”.
”.
Section 40
11.19

The Committee noted that section 40(1)(e) refers to “Standing Committees” rather
than “Standing Committee” which is specifically defined and essentially relates to the
parliamentary committee with oversight of the CCC and the Parliamentary
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Inspector.401 In order to avoid any uncertainty that might arise as a result of the term
“Standing Committees” in section 40 the Committee makes Recommendation 46.
Recommendation
Recommendation 46: The Committee recommends that section 40 of the Corruption
and Crime Commission Act 2003 be amended to provide for a reference to “the
Standing Committee”. The statutory amendments required to effect these changes are
contained in Recommendation 17 which inserts a new clause to amend section 40 of the
Corruption and Crime Commission Act 2003.
Section 60
11.20

Section 60 of the CCC Act provides that the Minister is to undertake a review of the
operation and effectiveness of the CCC Act as soon as practicable after the expiration
of five years after its commencement.

11.21

The Committee considers that the success and effectiveness of the CCC will be
affected by whether the legislation is properly constructed. The Committee has made
a number of Recommendations in this Report directed to ensuring that the CCC is able
to operate effectively. In light of the importance of the legislative framework, the
Committee considers it appropriate that the review of the CCC Act pursuant to section
60 occur within three years after the commencement of the Act.
(See
Recommendation 47).

11.22

The Committee considers that the review should address the legislative scheme of the
CCC Act. The Crown Solicitor’s Office provided to the Committee a table indicating
the source of the various provisions in the original Bill.402 The Committee observes
that a significant proportion of the original Bill is derived from the Anti-Corruption
Commission Act 1988. The Committee understands that many of the criticisms in
relation to the Anti-Corruption Commission arose out of deficiencies in its functions
and powers.403 The Committee is concerned that in adopting provisions from the AntiCorruption Commission Act 1988, the CCC may inherit the problems that affected the
Anti-Corruption Commission.

11.23

The Committee has also considered the Police Integrity Commission Act 1996 (NSW).
Although, as noted in Chapter 3, the model of the CCC is based upon the Queensland
Crime and Misconduct Commission, the Committee is of the view that the legislative
scheme of the CCC Act is heavily influenced by the Police Integrity Commission Act
1996 (NSW).

401

Clause 5 of the CCC Amendment Bill which amends section 3 of the CCC Act.

402

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 6
2003. Appendix 11.

403

Police Royal Commission, Interim Report, December 2002, p65.
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11.24

During the course of the inquiry, the Committee examined the Crime and Misconduct
Act 2001 (Qld) and met with the Parliamentary Crime and Misconduct Commissioner,
representatives of the Crime and Misconduct Commission and the Parliamentary
Crime and Misconduct Committee. The Committee prefers the scheme of the Crime
and Misconduct Act 2001 (Qld) to that of the CCC Act as amended by the CCC
Amendment Bill. Therefore, when the CCC Act is reviewed, the Committee
recommends that the review consider the adoption of a legislative scheme akin to that
of the Crime and Misconduct Act 2001 (Qld).

11.25

In addition, the Committee has made a number of recommendations in this Report
which it considers should be addressed when the review of the CCC Act is undertaken,
if they have been addressed in the meantime. The Committee considers that these
matters should form “terms of reference” for the review (although the review should
not be limited to these matters). The terms of reference would include:
•

the CCC comprising a multi person commission;404

•

the appointment of up to two Assistant Commissioners;

•

the issue of the CCC’s jurisdiction over private entities executing public
functions;405

•

the CCC performing an investigative crime function;406

•

the appointment of a Public Interest Monitor;407

•

the CCC performing a witness protection function;408

•

the CCC taking over the confiscation of proceeds of crime from the Director
of Public Prosecutions;

•

a provision for witness and interpreter fees; and

•

the adoption of the scheme of the Crime and Misconduct Act 2001 (Qld).

11.26

The Committee recommends that section 60 should be amended to incorporate these
matters as part of the review of the CCC Act. (See Recommendation 47).

404

Dealt with in Chapter 3.

405

Dealt with in Chapter 4.

406

Dealt with in Chapter 5.

407

Dealt with in Chapter 7.

408

Dealt with in Chapter 10.
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It was submitted that the review should be carried out by a Standing Committee of
Parliament or some independent person or body appointed by the Parliament.409 The
Committee considers it appropriate that the Minister and the Standing Committee each
carry out a review of the operation of the CCC Act. The Committee does not consider
that this requires an amendment because this will arise out of the terms of reference of
the Standing Committee when that committee is appointed.

Recommendations

409

158

Submission No 4 from Anti-Corruption Commission, August 1 2003, pp18-19.
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Recommendation 47: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend section 60 of the Corruption and
Crime Commission Act 2003 in the following manner:
Page 97, after line 27 – To insert the following new Clause “
11.
Section 60 amended
(1)
(2)

Section 60(1) is amended by deleting “5” and inserting instead “
3
”.
After section 60(1) the following subsection is inserted –
“(1a) In addition to any matters that the Minister may determine, the
Minister shall also have regard to whether the Act should be amended to
include (a)

a multi person Commission;

(b)

the appointment of up to two Assistant Commissioners;

(c)
jurisdiction over private entities executing public
functions;

(3)

(d)

the commission having an investigative crime
function;

(e)

a public interest monitor;

(f)

the commission performing a witness protection
function;

(g)

the commission taking over the confiscation of
proceeds of crime from the Director of Public
Prosecutions;

(h)

provision for witness and interpreter fees; and

(i)

the adoption of the legislative scheme of the Crime
and Misconduct Act 2001(Qld).

Section 60(2) is amended by deleting “6” and inserting instead –
“
4
”
”.

Note: Proposed section 11(2) relates to the matter discussed in Recommendation 48.
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Recommendation 48: The Committee recommends that section 60 of the Corruption
and Crime Commission Act 2003 should be amended to include certain matters as
“terms of reference” for the review (although the review should not be limited to these
matters). The statutory amendments required to effect these changes are contained in
Recommendation 47 which inserts a new clause to amend section 60 of the Corruption
and Crime Commission Act 2003.
CCC AMENDMENT BILL
Clause 2
11.28

The Committee has made a number of important recommendations directed to
ensuring the accountability of the CCC thereby protecting the rights of citizens. The
Committee is of the view that it is essential that these recommendations are in place if
the Parliament is to grant to the CCC the powers set out in the CCC Act and the CCC
Amendment Bill. Consequently, there should not be any great period of time elapse
between the commencement of the provisions relating to the powers of the CCC and
the commensurate protections. Therefore, the Committee makes Recommendation 49.

Recommendation
Recommendation 49: The Committee recommends that clause 2 of the Corruption and
Crime Commission Bill 2003 be amended in the following manner:
Page 2, after line 15 – To insert “
(4)
In the event that any provision of this Act has not been proclaimed within 12
months of the act being assented to, it shall come into operation upon the date 12
months after assent.
”.
Clause 10 - Proposed sections 22, 23, 36 and 39
11.29

160

The Police Union expressed concern over the interaction of proposed sections 22, 23,
36 and 39. They submitted that when read together, these proposed sections in effect
grant the CCC the ability to determine whether or not an officer should be the subject
of disciplinary proceedings when it refers a matter to an appropriate authority. It was
further submitted that “…when read together and in context, these clauses have the
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potential to implicitly remove any independent assessment of the substance and
veracity of the CCC recommendations”.410
Clause 10 - Proposed section 28(2)(b)
11.30

Proposed section 28 relates to the notification of misconduct. The Anti-Corruption
Commission submitted that the use of the words “of concern” in proposed section
28(2)(b) is unclear. They submitted that proposed section 28(2)(b) should be deleted
as it would permit officers to “sweep matters under the carpet” on the basis that they
are not “of concern”.411

11.31

The Crown Solicitor’s Office indicated that to ensure that the words “of concern” are
not interpreted in a subjective sense, the Committee may wish to recommend that they
be expanded to read “of relevance or concern”.412 The Committee concurs with this
amendment. (See Recommendation 50).

Recommendation
Recommendation 50: The Committee recommends that proposed section 28(2)(b) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 18, line 11 - To insert after “of” “

relevance or

”.

Clause 10 - Proposed section 29
11.32

The Police Union expressed concern over the operation of proposed section 29, which
indicates that the duty to notify the CCC of misconduct is paramount. They submitted
that the obligation of an individual in a public sector agency to report misconduct
might conflict with issues of professional responsibility. For example, there might be
conflict between the practitioner/client duty of confidentiality applying to a
psychologist employed by the Police Service and the obligation to report
misconduct.413

410

Submission No 2 from WA Police Union of Workers, July 18 2003, p9.

411

Submission No 4 from Anti-Corruption Commission, August 1 2003, p10.

412

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, November 14
2003.

413

Submission No 2 from WA Police Union of Workers, July 18 2003, pp9-10.
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The Police Union also queried why a failure to report misconduct is only to be
reported to a person who has the power to institute disciplinary action and there is no
specific sanction for such a failure.414

Clause 10 - Proposed section 42(5)
11.34

Proposed section 42(5) provides:
If the Commission gives an independent agency a recommendation
that consideration should be given to the prosecution of a particular
person, the Commission must also give the independent agency all
materials in the Commission’s possession that would be required for
the purposes of section 103 of the Justices Act 1902 and section 611B
of The Criminal Code if that prosecution took place.

11.35

Section 611B of The Criminal Code relates to the disclosure of statements,
depositions and similar matters by “the prosecution” when an indictment has been
presented against a person to a court.

11.36

Crown Counsel is of the view that in order to ensure the CCC is not considered to be
“the prosecution” for the purposes of section 611B of The Criminal Code an
amendment to proposed section 42(5) is appropriate.415 In particular, it was suggested
that the words “…for the purposes of section 103 of the Justices Act 1902 and section
611B of The Criminal Code” be deleted and replaced with “…by the independent
agency for the purposes of discharging its obligations under section 103 of the
Justices Act 1902 and section 611B of The Criminal Code”.

11.37

The Committee understands that the amendment would make it clear that it is the
independent agency and not the CCC that is to be considered the “the prosecution” for
the purposes of section 611B of The Criminal Code. The Committee considers that
the amendment is appropriate. (See Recommendation 51.)

414

Submission No 2 from WA Police Union of Workers, July 18 2003, p10.

415

Letter from Mr T O’Connor QC, Chairman, Anti-Corruption Commission, September 4 2003.
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Recommendation
Recommendation 51: The Committee recommends that proposed section 42(5) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 27, lines 19 to 20 - To delete the words “for the purposes of section 103 of the Justices
Act 1902 and section 611B of the Criminal Code” and insert instead “
by the independent agency for the purposes of discharging its obligations
under section 103 of the Justices Act 1902 and section 611B of the Criminal
Code
”.
Clause 10 - Proposed section 43
11.38

Proposed section 43 provides that if an independent agency institutes a prosecution, ,
as a result of a recommendation of the CCC, the agency is to notify the person in
writing before they are charged. The Anti-Corruption Commission submitted that the
purpose of and need for proposed section 43 is not clear and may prejudice the
prosecution of public officers. They submitted that it would provide the opportunity
for persons to abscond, dispose of, or destroy evidence or interfere with witnesses.416

11.39

The Crown Solicitor’s Office advised the Committee that section 43 is directed to
providing the accused with notice of the matters set out in that section prior to a
charge being made. “Prior notice” of those matters is thought to be advantageous, as
it allows the accused to draw the independent agency’s attention to matters which may
be relevant to the decision to prosecute.417

11.40

The Committee has concluded that proposed section 43 should be deleted. (See
Recommendation 52.)

Recommendation
Recommendation 52: The Committee recommends that proposed section 43 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be deleted. The
statutory amendment required to effect these changes in the Council is as follows:
Page 27, line 22 to page 28, line 2 - To delete the lines.

416

Submission No 4 from Anti-Corruption Commission, August 1 2003, p12.

417

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, October 28
2003.
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Clause 10 - Proposed section 83
11.41

The Committee notes the observation of the Chief Justice that proposed section 83
“…excludes the jurisdiction of the Court to supervise and control unlawful action or
the abuse of executive power as part of its fundamental supervisory jurisdiction to
ensure that executive action is lawful.”418

11.42

The Committee is concerned about the exclusion of the supervisory jurisdiction of the
courts during an investigation. Therefore, the Committee considers it appropriate that
the Parliamentary Inspector undertake principal supervision of the ability to access the
courts. Therefore, the Committee proposes that the Parliamentary Inspector be given
discretion to determine whether a particular matter may be dealt with by the courts.
(See Recommendation 53.)

Recommendation
Recommendation 53: The Committee recommends that proposed section 83 in clause
10 be amended by inserting the following words at the start of subsection (1):
“Except with the consent of the Parliamentary Inspector”.
The statutory amendment required to effect this change in the House is as follows Page 51, line 27 – To delete “A” and insert instead –
“

Except with the consent of the Parliamentary Inspector, a

”.

Clause 10 - Proposed section 90
11.43

Proposed section 90 provides that the CCC may, amongst other things, prepare a
report about a person who is to be appointed a chief executive officer.

11.44

The Western Australian Local Government Association submitted that the section
should be amended to ensure that it does not apply to local government, as there
appears to be no mechanism to indicate who seeks a report and who would receive the
report. The Western Australian Local Government Association are of the view that
the structure of local government would not allow the Mayor/President on his or her
own volition to seek such a report on a prospective chief executive officer.419

11.45

The Committee has considered this submission and does not consider that an
amendment is necessary. The Committee considers that pursuant to proposed section
90, the impetus for the preparation of a report rests with the CCC rather than external
requests such as the request of a Mayor/President.

418

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p2.
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Clause 10 - Proposed section 94(2)(a)
11.46

The Anti-Corruption Commission submitted that the word “concerned” should be
replaced with the word “required” in proposed section 94(2)(a).420

11.47

The Crown Solicitor’s Office does not have any objection to this amendment.421 The
Committee recommends that proposed section 94(2)(a) be amended accordingly. (See
Recommendation 54).

Recommendation
Recommendation 54: The Committee recommends that proposed section 94(2)(a) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in the following manner:
Page 59, line 28 - To delete “concerned” and insert instead “

required

”.

Clause 10 - Proposed section 94(6)
11.48

Proposed section 94 grants the CCC the power to obtain a statement of information
from a public authority or public officer. Proposed section 94(6) limits the use that
may be made of that statement to certain circumstances including disciplinary
proceedings against police officers under the Police Act 1892.

11.49

The Anti-Corruption Commission submitted that the information obtained from a
person in compliance with a notice served under proposed section 94 should be able to
be used for disciplinary proceedings against public officers, not just police officers.
They asserted that this amendment would prevent the public authority from having to
reinvestigate a matter which has already been investigated by the CCC. Further, they
submitted that public officers should be treated no differently to police officers.422

11.50

The Committee considers that proposed section 94(6) should be amended to enable a
statement of information to be obtained from a person in compliance with proposed
section 94, to be used in disciplinary proceedings against public officers, not just
police officers. (See Recommendation 55.)

419

Submission No 12 from Western Australian Local Government Association, August 29 2003.

420

Submission No 4 from Anti-Corruption Commission, August 1 2003, p14.

421

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, November 14
2003.

422

Submission No 4 from Anti-Corruption Commission, August 1 2003, p14.
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Recommendation
Recommendation 55: The Committee recommends that proposed section 94 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 60, line 29 – To insert after “Act;” –
“

or

”.

Page 60, line 30 to page 61 line 2 – To delete the lines and insert instead “

(c)

disciplinary action.

”.

Clause 10 - Proposed sections 95 and 96
11.51

The Anti-Corruption Commission expressed concern about the differences in terms in
proposed sections 95 and 96. Proposed section 95 permits a person to be required to
attend before the CCC or an officer to produce a “document or thing”. In contrast,
proposed section 96 permits a person to be required to attend before the CCC at an
examination to give evidence, to produce any “record or thing” or to do both.

11.52

It was submitted that the difference between a “document” in proposed sections 95
and a “record” in 96 is not clear, given that a “record” is defined423 as including a
“document”.424

11.53

The Crown Solicitor’s Office does not have any objection to the word “document” in
proposed section 95 being replaced with the word “record”.425 The Committee
recommends that proposed section 95 be amended accordingly.
(See
Recommendation 56).

423

Section 3, CCC Act.

424

Submission No 4 from Anti-Corruption Commission, August 1 2003, p15.

425

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, November 14
2003.
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Recommendation
Recommendation 56: The Committee recommends that proposed section 95 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 61, line 13 - To delete “document” and insert instead “

record

”.

Clause 10 - Proposed section 99
11.54

Proposed section 99 relates to a notation on a summons or notice to the effect that
disclosure of information about the notice or summons, or any official matters
connected with it, is prohibited except as specified. The Police Union expressed
concern that proposed section 99 would deprive an individual served with a notice or
summons of the right to seek independent legal advice prior to compliance with the
notice or summons. The Police Union submitted that proposed section 99 should be
amended so that a disclosure restriction notation will not prevent a person from
seeking legal advice.426

Clause 10 - Proposed section 100
11.55

A number of submissions expressed concern over the operation of proposed section
100, which provides for searches without a warrant in relation to allegations of
misconduct.427

11.56

Dr Morgan, Director of Studies, Crime Research Centre (“Dr Morgan”), queried
whether proposed section 100(2) provides sufficient safeguards for searches
conducted without a warrant. He stated that it is preferable that:
[T]he requirements for such a search are more specific and phrased
in a positive manner (ie such searches can only be made if conditions
XY and Z exist) rather than the current negative formulation which
seems to leave the law unclear.428

11.57

The Anti-Corruption Commission submitted that the power to search without a
warrant under proposed section 100 should specifically prohibit the use of the power

426

Submission No 2 from WA Police Union of Workers, July 18 2003, p17.

427

Submission No 7 from The University of Western Australia Crime Research Centre, August 4 2003;
Submission No 4 from Anti-Corruption Commission, August 1 2003, p15; Submission No 2 from WA
Police Union of Workers, July 18 2003, p18.

428

Submission No 7 from The University of Western Australia Crime Research Centre, August 4 2003.
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in private premises unless a criminal offence is suspected, in which case a warrant
should be obtained under s711 of The Criminal Code.429
11.58

The Police Union expressed concern over the potential for arbitrary and capricious use
of the power to search without a warrant and the lack of accountability mechanisms
relating to the exercize of the power.430

11.59

The Police Union also submitted that the class of premises which may be searched is
too broad and should be limited. Alternatively, the Police Union submitted that the
proposed section should be deleted. They asserted that:
[A]dequate provisions exist in the Bill to obtain documents by the
issue of a notice to produce or summons. Where these powers are
deemed inadequate or ineffectual recourse can be made to the search
warrant provision in proposed section 101.431

Clause 10 - Proposed section 101
11.60

A number of submissions expressed concern over the operation of proposed section
101 which relates to search warrants which may be obtained from a Supreme Court
Judge in relation to allegations of misconduct.432

11.61

Dr Morgan observed that such warrants are based on a “reasonable suspicion” as
opposed to the “reasonable belief” requirement that underpins The Criminal Code.433
He also queried whether there should be greater specificity required with respect to
search warrants.434

11.62

It was submitted that there are inadequate accountability mechanisms for such search
warrants. For example, the Police Union emphasised that there is no provision for:435
•

an application for a search warrant to be sworn;

•

the grounds which form the basis of the search warrant to be stated;

429

Submission No 4 from Anti-Corruption Commission, August 1 2003, p15.

430

Submission No 2 from WA Police Union of Workers, July 18 2003, p18.

431

Submission No 2 from WA Police Union of Workers, July 18 2003, p18.

432

Submission No 7 from The University of Western Australia Crime Research Centre, August 4 2003;
Submission No 2 from WA Police Union of Workers, July 18 2003, p18; Submission No 4 from AntiCorruption Commission, August 1 2003, p15.

433

For further discussion of the distinction between “reasonable suspicion” as opposed to “reasonable belief”
see the previous report of Western Australia, Legislative Council, Legislation Committee, Criminal
Investigation (Exceptional Powers) and Fortification Removal Bill 2001, May 2002, pp42-43.

434

Submission No 7 from The University of Western Australia Crime Research Centre, August 4 2003.

435

Submission No 2 from WA Police Union of Workers, July 18 2003, p18.
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•

the disclosure of all the matters relevant to the search warrant;

•

the judge to refuse to consider the application until such time as all the
information required is provided;

•

the occupier to be provided with a copy of the search warrant;

•

the items sought to be seized to be described with sufficient particularity to
prevent “fishing expeditions”;

•

set procedures to be followed when documents are subject to a claim of legal
professional privilege; or

•

the occupier to be provided with copies of documents or records seized.

The Anti-Corruption Commission submitted that it is inappropriate that search
warrants be issued to search anyone’s premises and force be used where the
investigation relates only to an allegation of misconduct, which is no more than a
disciplinary matter. Further, they submitted that there is no apparent reason why the
usual practice of seeking a warrant under section 711 of The Criminal Code has not
been adopted. As the Anti-Corruption Commission stated:
This would confine the issue of a warrant to circumstances where it is
suspected that a criminal offence may have been committed. At the
moment under clause 101, the judge must issue the warrant if he is
satisfied there are grounds for suspecting there is material relevant to
misconduct, as defined. The ACC [Anti-Corruption Commission] has
not found the need to obtain search warrants under s711 of the
Criminal Code onerous. 436

11.64

Amongst other things, proposed section 101 provides powers under the search warrant
to an “authorised person”. The Anti-Corruption Commission submitted that the
“authorised person” should be able to delegate those powers to persons acting under
him/her. As they stated:
At times, particularly, where joint operations are being considered, it
may not be known who will be involved in the search/searches until
shortly before the search begins, particularly if the fact of the search
is kept confidential until the last minute.437

11.65

The Committee considers that Recommendation 57 addresses the concerns raised in
the submissions.

436

Submission No 4 from Anti-Corruption Commission, August 1 2003, p15.

437

Submission No 4 from Anti-Corruption Commission, August 1 2003, p15.
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Recommendation
Recommendation 57: The Committee recommends that proposed section 101 in clause
10 of the Corruption and Crime Commission Bill 2003 be amended in the following
manner:
Page 66, line 15 - To insert after “suspected” “

serious

”.

Page 67, after line 26 - To insert “(7)
the law and practice relating to search warrants issued under section 711 of the
Criminal Code shall apply to an application for a search warrant under this section.
(8)
Before the authorised person uses force that may cause damage to a place or thing to
gain entry or access to the place or thing the authorised person must, if reasonably
practicable (a)

(b)

ask the occupier of the place to allow the authorised person to enter the place
or to have access to the thing; and
give the occupier a reasonable opportunity to allow the entry or access.

”.

Clause 10, Part 4, Division 4 (Assumed Identities) - General matters
11.66

The Police Union expressed concern that the provisions in relation to assumed
identities do not provide adequate protection to the officer in relation to a prosecution
under a Commonwealth law. They submitted that to overcome this issue the approval
should specify the evidence of the assumed identity that may be acquired.438

11.67

The Police Union also submitted that innocent third parties who are the victim of a
tortious act committed by a CCC officer in the course of his/her duty may be left
without adequate redress.439

Clause 10 - Proposed section 122
11.68

Proposed section 122 relates to the limitations placed on an authorisation to conduct a
controlled operation arising out of an allegation of misconduct.

438

Submission No 2 from WA Police Union of Workers, July 18 2003, p19.

439

Submission No 2 from WA Police Union of Workers, July 18 2003, p19.
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11.69

The Chief Justice submitted that there should be a requirement that controlled
operations are subject to a similar level of judicial supervision as that relating to
search warrants.440

11.70

The Committee considers that the amendments in relation to the role of the
Parliamentary Inspector at Recommendation 17 in Chapter 5, should ensure that there
is appropriate scrutiny of the exercize of powers pursuant to the misconduct function
and the exceptional powers which may be vested in police officers.

11.71

The Anti-Corruption Commission expressed concern that proposed section 122(1)(a)
(intentionally inducing a person to engage in misconduct) may be problematic and
suggested an amendment to ensure the section can be properly utilised. They
suggested that the words “…unless there are reasonable grounds for believing that
the person may have engaged in, or is likely to engage in, like conduct” be added at
the end of the proposed section.441

11.72

The Committee does not concur with the amendment proposed by the Anti-Corruption
Commission however, it seeks to make the intention of proposed section 122 clear.
Therefore, the Committee makes Recommendation 58.

440

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p2.

441

Submission No 4 from Anti-Corruption Commission, August 1 2003, p16.
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Recommendation
Recommendation 58: The Committee recommends that proposed section 122(1)(a) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
so that the beginning of it reads as follows –
“(1)

A participant in a controlled operation must not (a)
intentionally induce another person to engage in misconduct that there is no
reason to suspect that person has previously engaged in; or
(b)

engage in conduct …..

”.

The statutory amendments required to effect this change in the House are:
Page 80, line 26 – To delete “An authority to conduct” and insert instead –
“

A participant in

”.

Page 80, lines 27 to 28 – To delete the lines.

Page 80, line 29 – To delete “inducing a” and insert instead –
“

induce another

”.

Page 80, line 30 - To insert after “misconduct” –
“

that there is no reason to suspect that person has previously engaged in

”.

Page 80, lines 30 to 31 - To delete “of a kind that the person would not otherwise have
intended to engage in
”.
Page 81, line - To delete “engaging” and insert instead –
“

engage

”.

Clause 10 - Proposed section 130
11.73
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their actions during a controlled operation. The Anti-Corruption Commission
submitted that proposed section 130(a) may be problematic and suggested an
amendment to ensure that the section can be properly utilised. They suggested that the
words “…unless there are reasonable grounds for believing that the person may have
engaged in, or is likely to engage in, like conduct” be added at the end of the proposed
section.442
11.74

In light of Recommendation 58 in relation to proposed section 122(1)(a), the
Committee considers that a similar amendment is appropriate in relation to proposed
section 130. (See Recommendation 59.)

Recommendation
Recommendation 59: Committee recommends that proposed section 130(a) in clause 10
of the Corruption and Crime Commission Amendment Bill 2003 be amended so that it
reads as follows –
“(a)
the activity or conduct does not involve any participant in the operation
intentionally inducing a person to engage in misconduct that there is no reason to
suspect that person had previously engaged in; and ”.
The statutory amendments required to effect this change in the House are:
Page 86, lines 15 and 16 – To delete “the person would not otherwise have intended to engage
in” and insert instead “

there is no reason to suspect that person had previously engaged in

”.

Clause 10 - Proposed section 139
11.75

Examinations of witnesses by the CCC are private unless the Commissioner is of the
view that it is in the public interest to make them public (proposed sections 139 and
140). An organised crime examination is not able to be made public (proposed section
140 (1)). Proposed section 140 sets out the considerations that the CCC must weigh
up in determining whether to make an examination public. Mr Torrance Mendez and
the Media, Entertainment and Arts Alliance submitted that CCC hearings should be
public unless ordered otherwise.443

11.76

In its Report on the Criminal Investigation (Exceptional Powers) and Fortification
Removal Bill 2001, when considering examinations pursuant to exceptional powers,

442

Submission No 4 from Anti-Corruption Commission, August 1 2003, p16.

443

Submission No 10 from Media, Entertainment and Arts Alliance, August 7 2003 and Submission No 8
from Mr Torrance Mendez, August 4 2003.
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the Committee emphasised the necessity for those examinations to be private.444 The
Committee considers that the comments that it made in that Report apply equally to an
organised crime examination under the CCC Act. In relation to examinations
concerning matters of misconduct, the Committee considers that proposed sections
139 and 140 appropriately balance the public interest and the interests of persons the
subject of allegations.
Clause 10 - Proposed section 145
11.77

The Anti-Corruption Commission submitted that the information obtained from a
person under proposed section 145 should not be limited to use in disciplinary action
or dismissal proceedings against police and should also be extended to other public
officers. In their view, this amendment would prevent the public authority from
having to reinvestigate a matter which has already been investigated by the CCC.445

11.78

In light of Recommendation 55 which amends proposed section 94(6) in a similar
manner, the Committee considers that proposed section 145(1) should also be
amended. (See Recommendation 60).

11.79

The Crown Solicitor’s Office have also indicated that there is a drafting oversight in
relation to this proposed section (see paragraphs 9.16 in Chapter 9).

Recommendation
Recommendation 60: The Committee recommends that proposed section 145 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be amended in the
following manner:
Page 93, line 13 – To insert after “Act;” –
“

or

”.

Page 93, lines 14 to 19 – To delete the lines and insert instead “

(iii)

disciplinary action.

”.

Clause 10 - Proposed section 148
11.80

Proposed section 148 relates to the issuing of arrest warrants by the CCC where they
seek evidence from a witness. Warrants may be issued when a person issued with a

444

Western Australia, Legislative Council, Legislation Committee, Criminal Investigation (Exceptional
Powers) and Fortification Removal Bill 2001, May 2002, pp55-56.

445

Submission No 4 from Anti-Corruption Commission, August 1 2003, p17.
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summons fails to attend (proposed section 148(1)) and “…without or before the issue
of a summons to the person whose evidence is desired” (proposed section 148(4)).
11.81

A number of submissions expressed concern regarding proposed section 148.446 For
example, Dr Morgan asserted that:
The purpose of an arrest is not to charge the person with a criminal
offence but to elicit information during an investigation. It is well
accepted that people who are arrested by the police have certain
rights (notably to be brought before a magistrate for a bail
application) within a short timeframe. Under the CCC Bill, there is
again little detail as to the rights of an arrested person.447

11.82

The concerns raised included:448
•

the executing officer is not required to reasonably suspect that the person to be
arrested is in or upon the premises (proposed subsection 148(7));

•

the executing officer is not required to announce entry and give a reasonable
time to comply;

•

there is no provision setting out how long a person may be detained;

•

there should be a requirement that the person arrested be taken before the
CCC forthwith, and in any event no longer than 72 hours following arrest;

•

there should be a requirement that the person be examined by the CCC
immediately upon appearance;

•

there should be a requirement that the CCC be required to automatically
justify further detention by application to a judge;

•

a judge should be permitted to release the individual (if necessary, subject to
conditions) to appear before the CCC on a specified date to be examined;

446

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p3; Submission No 4
from the Anti-Corruption Commission, August 1 2003, p17; Submission No 2 from the WA Police Union
of Workers, July 18 2003, p20 and Submission No 7 from The University of Western Australia Crime
Research Centre, August 4 2003.

447

Submission No 7 from The University of Western Australia Crime Research Centre, August 4 2003.

448

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p3; Submission No 4
from the Anti-Corruption Commission, August 1 2003, p17; Submission No 2 from the WA Police Union
of Workers, July 18 2003, p20 and Submission No 7 from The University of Western Australia Crime
Research Centre, August 4 2003.
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•

there should be a requirement that, provided the person appears on the
specified date, no further detention is permitted and the person is then
discharged unconditionally; and

•

there should be a requirement that the CCC arrange appropriate non-custodial
accommodation and provide facilities comparable to those provided to jurors
kept together during deliberations.

11.83

Notably, proposed section 148(6) does not provide where arrested persons are to be
detained. The Crown Solicitor’s Office have advised the Committee that in order for a
person to be detained in prison (if necessary), proposed section 148 requires
amendment.449 In contrast, the Anti-Corruption Commission submitted that there
should be provision to authorise the Commissioner to instruct police to hold the
person in a police lock-up.450

11.84

Proposed section 150 relates to review by the Supreme Court of a decision not to
release a person arrested or a decision to impose conditions on the release of the
person. The Chief Justice submitted that it would be preferable to provide for an
appeal to the Supreme Court by or on behalf of the person apprehended and for the
Supreme Court to order that the person be brought before the Supreme Court for the
hearing of the appeal.451 The Chief Justice also submitted that:
Review of the decision would entail delay, while an appeal against the
decision would allow the person to be released immediately should it
be found that they were wrongly arrested and detained. In providing
for review of the decision, instead of appeal, the Bill may be limiting
the right of habeas corpus. It is not clear whether this was
intended.452

11.85

The Police Union observed that in contrast to proposed section 148, the provisions of
the Crime and Misconduct Commission Act 2001 (Qld) require that:453
•

a warrant be issued by an independent judicial officer;

•

a summons to attend has been served; and

•

there is evidence the witness has made a representation they will not comply
with the summons.

449

Letter from Mrs Judith Taseff, Senior Assistant Crown Solicitor, Crown Solicitor’s Office, September 12
2003.

450

Submission No 4 from Anti-Corruption Commission, August 1 2003, p17.

451

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p3.

452

Submission No 11 from the Chief Justice of Western Australia, August 11 2003, p4.

453

Submission No 2 from WA Police Union of Workers, July 18 2003, p19.
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Dr Morgan and the Police Union submitted that consideration should be given to
adopting the Queensland legislation. As the Police Union stated:454
…the Queensland provisions enhance accountability and provide a
fairer mechanism for upholding an individual’s rights to free
movement. 455

11.87

The Committee considers that Recommendation 61 serves to address the significant
concerns that have been raised.

Recommendation
Recommendation 61: The Committee recommends that in relation to arrest warrants,
proposed sections 148 and 150 in clause 10 of the Corruption and Crime Commission
Amendment Bill 2003 be amended as proposed in Appendix 13.
Clause 10 - Proposed section 164
11.88

The Police Union highlighted that under proposed section 164, if a person is charged
and acquitted of an offence that may also amount to contempt, there is nothing to
prevent the person being charged subsequently with contempt. Further, the converse
applies if the person is charged and acquitted of contempt.456

11.89

The Committee considers that the approach of the District Court in relation to the
Lewandowski matter satisfies the Committee that this issue will be dealt with
appropriately if it arises.457

Clause 40
11.90

Clause 40 is a transitional provision directed to the transfer of records from the AntiCorruption Commission to the CCC. The Anti-Corruption Commission submitted
that the transfer of current and completed files does not address the transfer of
corporate knowledge.458

11.91

The Committee observes that the Anti-Corruption Commission employs specialised
staff who are experienced in dealing with the misconduct of police officers and other
public officers. The Anti-Corruption Commission submitted that these staff have

454

Submission No 2 from WA Police Union of Workers, July 18 2003, p20 and Submission No 7 from The
University of Western Australia Crime Research Centre, August 4 2003.

455

Submission No 2 from WA Police Union of Workers, July 18 2003, p20.

456

Submission No 2 from WA Police Union of Workers, July 18 2003, p20.

457

For further details of the Lewandowski matter see for example: Editorial ‘Good sense in immunity
ruling’, The West Australian, May 22 2003; R Gibson, ‘Corrupt cop prosecution an abuse’, The West
Australian, May 15 2003.

458

Submission No 4 from Anti-Corruption Commission, August 1 2003, p3.
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knowledge of the current status of files that are to be transferred and background
knowledge and insights which would be invaluable to the CCC.459 The Committee
considers that the CCC is likely to experience significant difficulties employing staff
with the requisite skills if Anti-Corruption Commission staff are not transferred to the
CCC.
11.92

The Committee notes that the Crime and Misconduct Commission was created out of
the merger of the Criminal Justice Commission and the Queensland Crime
Commission. Section 363 of the Crime and Misconduct Act 2001 (Qld) provides:
(1) To remove any doubt, it is declared that on the commencement a
person who, immediately before the commencement, was an employee
of the criminal justice commission or the Queensland crime
commission —
(a) becomes an employee of the commission; and
(b) has a right to a salary or wage rate not lower than the person’s
salary or wage rate immediately before the commencement.
(2) To remove any doubt, it is declared that for subsection (1)(a) —
(a) a person who, immediately before the commencement was a
permanent employee of the criminal justice commission or the
Queensland crime commission is taken to be a permanent employee of
the commission; and
(b) a person who, immediately before the commencement was a
temporary employee of the criminal justice commission or the
Queensland crime commission is taken to be a temporary employee of
the commission; and
(c) a person who, immediately before the commencement was a
casual employee of the criminal justice commission or the
Queensland crime commission is taken to be a temporary employee of
the commission on a casual basis.
(3) This section does not apply to a contract employee.

11.93

The Committee observes that the Police Royal Commission concluded that the
inadequacies of the Anti-Corruption Commission Act 1988 circumscribed the ability
of the Anti-Corruption Commission to achieve its objectives.460 However, the

459

Submission No 4 from Anti-Corruption Commission, August 1 2003, p3.

460

Police Royal Commission, Interim Report, December 2002, p65-66
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Committee notes that the Police Royal Commission did not criticise the individuals
working for the Anti-Corruption Commission. To the contrary, the Committee notes
that the Police Royal Commission stated that:
The ACC and its officers have used their best endeavours to render
the operations of the ACC effective, and have achieved significant
success with the powers and procedures available to them, but their
efforts have been limited by the significant deficiencies in its functions
and powers…461
11.94

The Committee does not consider it appropriate that failings of the agency should be
attributed to the staff of the Anti-Corruption Commission thereby leading to their loss
of employment.

11.95

The Committee considers that as with the Crime and Misconduct Commission, there
should be provision in the CCC Amendment Bill to ensure that Anti-Corruption
Commission staff are employed by the CCC. Therefore, the Committee makes
Recommendation 62.

461

Police Royal Commission, Interim Report, December 2002, p65.
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Recommendation
Recommendation 62: The Committee recommends that clause 32 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 125, after line 26 – To insert “(ba) the rights, interests and welfare of any person employed by the A-CC
are transferred to the Commission; ”.

Page 125 line 28 – To delete “and” where it second appears and insert instead “,”.
Page 125, line 28 – To insert after “b” –
“

and (ba)

”.

Page 126 line 8 – To delete “and” and insert instead “,”.
Page 126, line 8 – To insert after “b” –
“

and (ba)

”.

Page 126 line 12 – To delete “and”.
Page 126, line 12 – To insert after “b” –
“

and (ba)

”.

Clause 41
11.96

Clause 41 relates to Anti-Corruption Commission officers retaining their existing and
accruing rights as an Anti-Corruption Commission officer when they transfer to the
CCC or the office of the Parliamentary Inspector.

11.97

The Community and Public Sector Union/Civil Service Association (“CPSU/CSA”)
indicated that the Anti-Corruption Commission had received advice from the Crown

180
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Solicitor’s Office that if the agency is abolished before its staff have been redeployed
or accepted a voluntary redundancy, they may be forced into a situation of involuntary
severance.462 The CPSU/CSA indicated that it is not clear whether that severance
would attract a redundancy payment.
11.98

The CPSU/CSA indicated that the problem arises because the Anti-Corruption
Commission, while it exists, is the “employing authority” under the Public Sector
Management (Redeployment and Redundancy) Regulations 1994. With the abolition
of the “employing authority” there is some doubt as to whether the Crown would be
obliged to honour its responsibilities.463

11.99

The CPSU/CSA indicated that this might be addressed by the inclusion of a new subclause (5) in clause 41 of the CCC Amendment Bill as follows:
(5)

For the purposes of the Public Sector Management Act and
Regulations, when the Anti-Corruption Commission ceases to
be an employing authority, the Director General of the
Department of Premier and Cabinet shall be the employing
authority of the ACC staff who are permanent officers.464

11.100 The CPSU/CSA advised the Committee that they had recently received a commitment
from the Department of Premier and Cabinet that, should the Anti-Corruption
Commission be formally abolished and staff had not already been redeployed to
another agency or taken voluntary severance, the Department of Premier and Cabinet
would take administrative action to place them with another employing authority.465
11.101 An associated issue is that relating to section 45 of the CCC Act which provides for
the retention of permanency of staff who join the CCC from the “public service” as
defined in the Public Sector Management Act 1994.
The Anti-Corruption
Commission indicated that permanent staff of the Anti-Corruption Commission are
not “public service” officers within the ambit of section 45 of the CCC Act. It was
submitted that as a consequence of this, staff of the Anti-Corruption Commission who
have obtained status as permanent employees and join the CCC will lose their
permanency and revert to five-year fixed term contracts.466
11.102 In light of Recommendation 62, the Committee does not consider it necessary to
canvass these issues any further.

462

Submission No 3 from the CPSU/CSA, July 31 2003.

463

The Anti-Corruption Commission also highlighted this issue in its submission. Submission No 4 from
Anti-Corruption Commission, August 1 2003, p19.

464

Submission No 3 from the CPSU/CSA, July 31 2003.

465

Mr John Dasey, Senior Industrial Officer, CPSU/CSA, Transcript of Evidence, September 8 2003, pp2-3.

466

Submission No 3 from the CPSU/CSA, August 1 2003, p17.
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Clause 51
11.103 The Committee notes that clause 51(3) permits transitional regulations to be made that
have a “Henry VIII” operation in that they may provide that specific provisions of the
CCC Act or the CCC Amendment Bill do not apply or apply with or without
modifications.467 Additionally, clause 51(4) allows for those regulations to have a
retrospective operation. The regulations can have effect on a day that is earlier than
the day on which they are published in the Gazette, provided that day is not earlier
than the day clause 51 comes into operation.
11.104 The Committee notes that there are checks and balances on the retrospective operation
of the regulations. Clause 51(5) provides that such regulations cannot be made more
than 12 months after clause 51 comes into operation. In addition, clause 51(6)
provides that the clause is not to operate so as to prejudicially affect the rights of any
person or impose a liability.
11.105 The Committee notes that the undesirability of “Henry VIII” clauses and the
retrospective operation of subsidiary legislation has been considered in a number of
recent reports of Legislative Council Committees.468
11.106 The Committee considers that a sunset clause should be applied to clause 51, to
prevent regulations being made indefinitely that affect the provisions of the principal
legislation. The Committee considers that 12 months is an appropriate time to allow
any necessary transitional regulations to be made. (See Recommendation 63).
Recommendation
Recommendation 63: The Committee recommends that clause 51 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 135, line 18 - To delete “that contain a provision”.
Page 135, line 18 - To delete “(4)” and insert instead “

(2)

467

A ‘Henry VIII clause’ is a provision in an Act that authorises the amendment of the enabling legislation
by means of subsidiary legislation or executive act. See for example, Queensland, Legislative Assembly,
Scrutiny of Legislation Committee, The Use of “Henry VIII Clauses” in Queensland Legislation, January
1997.

468

Western Australia, Legislative Council, Public Administration and Finance Committee, Report 1:
Planning Appeals Amendment Bill 2001, March 2002; Western Australia, Legislative Council, Uniform
Legislation and General Purposes Committee, Report 1: Offshore Minerals Bill 2001, Offshore Minerals
(Registration Fees) Bill 2001 and Offshore Minerals (Consequential Amendments) Bill 2001, June 2002,
pp52-66.
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ISSUES NOT ADDRESSED IN THE ACT OR AMENDMENT BILL
Statement of purpose and objectives
11.107 The Anti-Corruption Commission submitted that the CCC Act should contain a
provision that sets out a statement of purpose and objectives for the CCC so it is clear
why it is necessary to grant unusual powers to the CCC in exercising its functions.469
11.108 The Committee considers that there should be a statement of purpose and objectives
that emphasises that in dealing with corruption it is essential that there is intelligence
driven reform and an intention to achieve a change in culture. (See Recommendation
64).

469

Submission No 4 from Anti-Corruption Commission, August 1 2003, p1.
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Recommendation
Recommendation 64: The Committee recommends that the Corruption and Crime
Commission Amendment Bill 2003 be amended to insert a new Part 1, Division 2 into
the Corruption and Crime Commission Act 2003 in the following manner:
Page 10, after line 34 – To insert the following new Clause –
“
7.

Part 1 amended

(1)

Part 1 is amended by inserting after “Part
“ Division 1 – Introduction ”.

(2)

After section 5 the following Division is inserted “
Division 2 – Purpose
7A
Act’s purposes
The main purposes of this Act are (a)
to combat and reduce the incidence of organised crime; and
(b)
to improve continuously the integrity of, and to reduce the
incidence of misconduct in, the public sector.

1 – Preliminary” -

7B
How Act’s purposes are to be achieved
(1)
The Act’s purposes are to be achieved primarily by
establishing a permanent commission to be called the Corruption and
Crime Commission.
(2)
The Commission is to be able to authorise the use of
investigative powers not ordinarily available to the police service to
effectively investigate particular cases of organised crime.
(3)
The Commission is to help public authorities to deal
effectively and appropriately with misconduct by increasing their
capacity to do so while retaining power to itself investigate cases of
misconduct, particularly serious misconduct.
”.
”.
Fees to witnesses and interpreters
11.109 Witnesses are provided a right to an interpreter and a right to witness fees in the AntiCorruption Commission Act 1988 (section 48). The Committee notes that neither the
CCC Act nor the CCC Amendment Bill canvasses these rights. Whilst the Committee
considers that such an amendment is appropriate, in light of section 46 of the
184
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Constitution Acts Amendment Act 1899, such an amendment may need to be made in
the Legislative Assembly. (See Recommendation 65.)
11.110 The Committee considers that if not addressed earlier, this is a matter that should be
considered when the review of the CCC Act pursuant to section 60 is undertaken. (See
Recommendation 48).
Recommendation
Recommendation 65: The Committee recommends that the Government, as a matter
of priority, do consider and introduce into the Legislative Assembly, legislation that
will amend the Corruption and Crime Commission Act 2003 to incorporate a provision
similar to section 48 of the Anti-Corruption Commission Act 1988 in relation to fees for
witnesses and interpreters.
Criminal Property Confiscation Act 2000
11.111 The Criminal Property Confiscation Act 2000 allows the Police (or in certain
circumstances the Director of Public Prosecutions) to seize property for 72 hours or
apply to the court to freeze property, such as bank accounts, without a person being
charged or convicted if there are reasonable grounds for suspecting that the property
has been used in criminal activities or is derived from criminal activities.470
11.112 The Anti-Corruption Commission submitted that the powers available under the
Criminal Property Confiscation Act 2000 should be provided to the CCC. If not, the
CCC may have to involve the Police Service in the forfeiture of assets of public
officers, which may be inappropriate or difficult where the forfeiture action involves a
police officer.471 The Committee considers it appropriate that the CCC be able to
utilise the powers under the Criminal Property Confiscation Act 2000. (See
Recommendation 66.)
Recommendation
Recommendation 66: The Committee recommends that the Government, as a matter
of priority, do introduce legislation that will amend the Criminal Property Confiscation
Act 2000 to enable the Corruption and Crime Commission to utilise the powers
available under that Act.
Indemnities from prosecution
11.113 The Anti-Corruption Commission submitted that the CCC Act should address how the
CCC will obtain indemnities from prosecution. Indemnities from prosecution are

470

Submission No 4 from Anti-Corruption Commission, August 1 2003, p4.

471

Submission No 4 from Anti-Corruption Commission, August 1 2003, p4.
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offered to a “roll-over” witness (a co-conspirator involved in criminal conduct with
others) in return for evidence against fellow conspirators.472
11.114 Based on the evidence of Crown Counsel, the Committee understands that this is an
issue that can be dealt with administratively and does not require an amendment.473
Criminal Investigation (Identifying People) Act 2002
11.115 The Anti-Corruption Commission submitted that the Criminal Investigation
(Identifying People) Act 2002 should be amended to include CCC officers as
“officers” under that Act. They indicated that this could be achieved by amending
Schedule 2 of that Act or including CCC officers in regulations under section 5 of that
Act.474
Administering an oath or affirmation for examinations
11.116 The Anti-Corruption Commission submitted that there should be provision for
someone other than the Commissioner to swear in witnesses, on the basis that if the
Commissioner is away for any reason then no one can be sworn in.475
11.117 Proposed section 185 does not permit the Commissioner to delegate the power to
conduct examinations and therefore the Committee does not consider it necessary to
address this matter.
Prosecutions
11.118 The Anti-Corruption Commission indicated that it has experienced significant
difficulties in obtaining advice from the Director of Public Prosecutions as to whether
or not a prosecution should be launched.476 They submitted that the public perception
of the CCC will be affected by whether or not the prosecutions that arise from the
exercize of its functions are successful. The Anti-Corruption Commission submitted
that there are four possible alternatives to resolve this issue:477
•

the Director of Public Prosecutions Act 1991 be amended to provide for an
Assistant Director of Public Prosecutions whose functions are primarily to
deal with CCC work;

472

Submission No 4 from Anti-Corruption Commission, August 1 2003, p5.

473

Mr George Tannin SC, Crown Counsel, Crown Solicitor’s Office, Transcript of Evidence, November 10
2003, pp4-5.

474

Submission No 4 from Anti-Corruption Commission, August 1 2003, p20.

475

Letter from Mr T O’Connor QC, Chairman, Anti-Corruption Commission, July 23 2003.

476

Submission No 4 from Anti-Corruption Commission, August 1 2003, p5.

477

Submission No 4 from Anti-Corruption Commission, August 1 2003, p5.
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•

the CCC be permitted to lay charges on the advice of the Crown Solicitor with
provision that if the matter is an indictable offence, the Director of Public
Prosecutions assume responsibility for the prosecution and if it is a summary
matter, the prosecution be conducted by the Crown Solicitor;

•

CCC matters be dealt with by the Crown Solicitor who, for the purposes of the
CCC work, should have all the powers and discretions of the Director of
Public Prosecutions; and

•

the Director of Public Prosecutions be given extra resources to deal with the
CCC.

11.119 The Anti-Corruption Commission indicated that the first two options were preferable
from the point of view of practicality and efficiency.478
11.120 The Committee considers that this matter must be addressed but is of the view that the
issue is primarily an administrative one which the Committee cannot address within
the context of this inquiry.
Offences under the CCC Act
11.121 The Police Union submitted that the majority of offences which may be committed by
CCC officers are summary matters and therefore subject to a 12-month time limit.
They asserted that given such offences constitute a significant abuse of power and
trust and that investigations may take some time to complete, there should be a section
that indicates that a prosecution can be commenced at any time.479
11.122 Arising out of the Committee’s hearing with Crown Counsel, it is of the view that
there should be an express provision setting the time limit at three years, with the
Attorney General being granted the ability to extend time for the commencement of a
prosecution beyond the three year time limit.480 (See Recommendation 67).

478

Submission No 4 from Anti-Corruption Commission, August 1 2003, p5.

479

Submission No 2 from WA Police Union of Workers, July 18 2003, p21.

480

Mr George Tannin SC, Crown Counsel, Crown Solicitor’s Office, Transcript of Evidence, November 10
2003, pp5-6.
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Recommendation
Recommendation 67: The Committee recommends that clause 11 of the Corruption
and Crime Commission Amendment Bill 2003 be amended in the following manner:
Page 109, after line 2 – To insert “
177A

Summary prosecutions may be brought at any time with consent

Despite section 51 of the Justices Act 1902 a complaint with regard to a simple
offence may be made within 36 months from the time that the matter of complaint
arose or thereafter at any time with the consent of the Attorney General.
”.
Witness protection function
11.123 Based on the Committee’s meetings in New South Wales and Queensland, the
Committee considers that when the review of the CCC Act is undertaken,
consideration should be given to incorporating a witness protection function (akin to
that performed by the Crime and Misconduct Commission) within the functions of the
CCC.
Recommendation
Recommendation 68: The Committee recommends that subject to the passage of the
amendments contained in Recommendations 1-11, 13-14, 16-19, 22- 26, 28-32, 34-64
and 67 the Committee recommends the Corruption and Crime Commission
Amendment Bill 2003 do pass.

__________________
Hon Jon Ford MLC
Chairman
Date: December 9 2003
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COMPARATIVE TABLE
NOTES TO THE TABLE
*

references to Parts, Divisions and clause numbers differ from the original Bill.

**

differs slightly from the original Bill.

The original Bill has no clauses that are equivalent to clauses 1 (Short title), 3 (The Act
amended), 4 (Long title replaced) and 17 (Meaning of terms used in this Part) of the CCC
Amendment Bill.

ORIGINAL BILL
Clause

CCC ACT
Section

1

1

2(1)

2(1)

2(1)

2(2)

2(2)

2(2)

2(3)
3481

CCC AMENDMENT BILL
Clause

2(3) *
3

5

4

6

5

6

6

4

7

5

8

6

9

7

10

8

11

9*

12

10

481

This is the interpretation clause in the original Bill. Some of these terms have been included in the CCC
Act and other terms have been included in the CCC Amendment Bill.
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ORIGINAL BILL
Clause

CCC ACT
Section

13

11

14

12 *

15

13

16

14

17

15

18

CCC AMENDMENT BILL
Clause

7

19

16

20

17

8

21

9

22 to 150

10482

151

18

152

19

153

20 *

154

21 *

155

22

156

23
11483

157 to 177
178

24

179

25 **

180

26 *

181

27

182

28

482

Clause 10 of the CCC Amendment Bill seeks to insert sections 22 to 150 into the CCC Act. The
proposed sections 22 to 150 correlate to clauses 22 to 150, respectively, of the original Bill.

483

Clause 11 of the CCC Amendment Bill seeks to insert sections 157 to 177 into the CCC Act. The
proposed sections 157 to 177 correlate to clauses 157 to 177, respectively, of the original Bill.
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ORIGINAL BILL
Clause

CCC ACT
Section

183

29

184

30

185

12

186

31 *

187

32 *

188

33

189

34

190

35

191

36 *

192

37

193

38 *

194

39

195

40
13484

196 to 206
207

41 *

208

42

209

43

210

44

211

45 *

212

46

213

47

214

48

215

49 *

484

CCC AMENDMENT BILL
Clause

Clause 13 of the CCC Amendment Bill seeks to insert sections 196 to 206 into the CCC Act. The
proposed sections 196 to 206 correlate to clauses 196 to 206, respectively, of the original Bill.
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ORIGINAL BILL
Clause

CCC ACT
Section

216

50 *

217 (1) and (2)

51

217(3)

CCC AMENDMENT BILL
Clause

14

218

52

219

53

220

54

221

55

222

56

223

57 *

224

58

225

59

226

60

227

61

15

228
229

18

230

19

231

20

232

21

233

22

234

23 *

235

24

236

25

237

26

238

27
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CCC ACT
Section

CCC AMENDMENT BILL
Clause

239

28

240

29 *

241

30

242

31

243

32

244

33

245

34

246

35

247

36

248

37

249

38

250

39

251

40

252

41 **

253

42 *

254

43

255

44

256

45

257

46

258

47

259

48

260

49

261

50 *

262

51
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Clause
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CCC ACT
Section

Schedule 1

16

Schedule 2

Schedule 1 *

Schedule 3

Schedule 2 *

Schedule 4

Schedule 3 *

Schedule 5

196

CCC AMENDMENT BILL
Clause

Schedule 1
Schedule 2
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LIST OF STAKEHOLDERS
NAME
Ms Bronwyn KeighleyGerardy
Mr Barrry Matthews
Mr Terry O’Connor QC
Mr Robert Cock QC
The Honourable Chief
Justice David Malcolm AC
CitWA
His Honour Judge Kevin
James Hammond
Ms Elizabeth Heenan
Mr Ian Viner QC
Mr Robert Meadows QC
Mr Peter Weygers
Mr Chris Coggin
Mr Ron Heinrich
The Honourable Daryl
Williams AM QC MP
Mr Hylton Quail
Mr Terry O’Gorman
Mr David Cusworth
Mr Torrance Mendez
Mr Richard Egan
Mr Des Pearson
Mr Rob Robinson
Ms Kye O’Donnell
Honourable Michelle
Roberts MLA
Mr Brendan Butler

ORGANISATION
Information Commissioner

DATE
July 1 2003

Commissioner, Western Australian Police
Service
Chairman, Anti-Corruption Commission
Director of Public Prosecutions
Chief Justice of Western Australia

July 1 2003

Chief Judge, District Court of Western
Australia
President, The Law Society of Western
Australia
President, Western Australian Bar Association
Solicitor General
President, Civil Liberties Council of Western
Australia
Director, State Records
President, Law Council of Australia
Attorney-General
President, Criminal Lawyers Association
President, Australian Council for Civil
Liberties
President, Western Australian Journalists’
Association
The West Australian
State President, National Civic Council
Chair, State Records Commission
Commissioner, New Zealand Police Service
Australian Records Management Association,
Western Australian Branch Secretary
Minister for the Western Australian Police
Service
Chairperson, Crime and Misconduct
Commission
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July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
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NAME
Mr Mal Wauchope
Mr Michael Dean
Dr Irene Froyland
Ms Maxine Murray
Mr Frank Morgan
Ms Irene Moss
Mr Terry Griffin
Mr Wayne Snell
Dr Colleen Lewis
Ms Deirdre O’Donnell
Dr Tim Prenzler
Ms Ricky Burges
Mr George Turnbull
Mr Geoff Clarke
Mr Dennis Eggington
Ms Toni Walkington
Mr Geoff Wilson MP
Commissioner Geoffrey
Kennedy AO QC
Mrs Steve Smith
Mr David Ritter
Ms Shirley Southgate
Hon Tom Stephens MLC
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ORGANISATION
Director General, Department of Premier and
Cabinet
General President, Western Australian Police
Union of Workers
Director, Sellenger Centre for Police Research,
Edith Cowan University
Commissioner, Office of the Public Sector
Standards
Director, Crime Research Centre, University of
Western Australia
Commissioner, Independent Commission
Against Corruption
Commissioner, Police Integrity Commission of
New South Wales
Lecturer, Business and Public Management,
Legal Studies, Edith Cowan University
Head and Senior Lecturer, Criminal Justice
and Criminology, Monash University
Ombudsman of Western Australia
Senior Lecturer, School of Criminology and
Criminal Justice, Griffith University
Chief Executive Officer, Western Australian
Local Government Association
Director, Legal Aid Commission of Western
Australia
Chairman, ATSIC
Chief Executive Officer, Aboriginal Legal
Service of Western Australia
Branch Secretary Community and Public
Sector Union
Chair, Parliamentary Crime and Misconduct
Committee
Police Royal Commission of Western
Australia
Citizen
Human Rights Coalition
Convenor, Human Rights Western Australia
Minister for Local Government

DATE
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
July 1 2003
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NAME
Mr Alastair MacDonald
Milroy
Mr Robert Falconer
Ms Josette Mathers
Mr Chris Cull
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ORGANISATION
Chief Executive Officer, Australian Crime
Commission
Former Commissioner of the Western
Australian Police Service
Branch Secretary, Australian Society of
Archivists
Australasian Intelligence and Investigation
Services
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LIST OF SUBMISSIONS RECEIVED

1
2
3
4
5
6
7

8
9

10

11
12
13
14

NAME
Mr Des Pearson
Chairman
Mr Michael Dean
General President
Ms Toni Walkington
Branch Secretary
Mr Terence O’Connor QC
Chairman
Mr Barry Matthews
Commissioner of Police
Ms Elizabeth Heenan
President
Dr Neil Morgan
Director of Studies
Mr Torrance Mendez
Journalist/Private Citizen
Ms Maxine Murray
Commissioner for Public Sector
Standards
Mr Michael Sinclair-Jones
Western Australian Branch
Secretary
The Honourable Chief Justice
David Malcolm AC CitWA
Mr Wayne Scheggia
Director Policy
Mr Hylton Quail
President
Mr L.B. Marquet
Clerk of the Legislative Council
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ORGANISATION
State Records Office

DATE
July 18 2003

Western Australian Police
Union of Workers
Community and Public
Sector Union
Anti-Corruption
Commission
Western Australian Police
Service
The Law Society of
Western Australia
Crime Research Centre,
The University of Western
Australia

July 18 2003
July 31 2003
August 1 2003
August 2 2003
August 4 2003
August 4 2003

August 4 2003
Office of the Public Sector
Standards Commissioner

August 7 2003

Media Entertainment &
Arts Alliance

August 7 2003

Chief Justice of Western
Australia
Western Australian Local
Government Association
Criminal Lawyers’
Association
Legislative Council
Department

August 11 2003
August 29 2003
September 15
2003
October 10 2003
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NAME

ORGANISATION

DATE

Mrs Judith Taseff
Senior Assistant Crown
Solicitor
Mr Matthew Byrne
General Counsel & Director of
Operations
Mr Peter Hastings QC
Senior Counsel Assisting
Mr Terence O’Connor QC
Chairman
Mr Graeme Charlwood
Chief Executive Officer
Mr John Dasey
Senior Industrial Officer
Mr David Beeson
Work Place Delegate for the
Anti-Corruption Commission
Mr Gary Cooper
Work Place Delegate for the
Anti-Corruption Commission
Mr Michael Dean
President
Hon Kevin Prince
Barrister and Solicitor
Mr Hylton Quail
President
Mr Richard Bayly
Former President
Ms Elizabeth Heenan
President
Mr Ian Weldon
Treasurer
Mr George Tannin SC
Crown Counsel

Crown Solicitor’s Office

July 11 2003

Western Australian Police Royal
Commission

July 11 2003

Western Australian Police Royal
Commission
Anti-Corruption Commission

July 11 2003

Anti-Corruption Commission

July 23 2003

Community and Public Sector
Union/Civil Service Association
Community and Public Sector
Union/Civil Service Association

September 8
2003
September 8
2003

Community and Public Sector
Union/Civil Service Association

September 8
2003

Western Australian Police Union

September 15
2003
September 15
2003
September 15
2003
September 15
2003
September 15
2003
September 15
2003
November 10
2003

Representing the Western Australian
Police Union
Western Australian Criminal Lawyers’
Association
Western Australian Criminal Lawyers’
Association
The Law Society of Western Australia
The Law Society of Western Australia
Crown Solicitor’s Office
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PEOPLE WITH WHOM THE COMMITTEE MET IN NSW, QLD
AND THE ACT
INDIVIDUAL

POSITION

Mr Robert Needham
Mr Mitchell Kunde

Queensland
Acting President
General Secretary
Assistant General Secretary
Media and Government Relations
Officer
Commissioner
Principal Legal Officer

Mr Geoff Wilson MP
Mr Stephen Finnimore

Chair
Research Director

Mr Brendan Butler SC
Mr John Callanan
Mr Forbes Smith

Chairperson
Assistant Commissioner
Director, Misconduct Investigations
New South Wales
Inspector of the Police Integrity
Commission
Commissioner

Mr Denis Fitzpatrick
Mr Phil Hocken
Mr Denis Sycz
Mr Ross Musgrove

Hon M.D. Ireland QC
Mr Phillip Bradley
Mr Tim Sage
Mr Alan Kearney

Mr Alastair Milroy

Assistant Commissioner
Director, Intelligence and Executive
Services
Commission Solicitor
Manager, Legal Services
Director, Research and Resource Centre
Australian Capital Territory
Chief Executive Officer

Ms Maureen Weeks

Secretary

Mr Steve Robson
Mr Phil Tunchon
Mr Greg Chilvers
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Queensland Police
Union of Employees

Parliamentary Crime
and Misconduct
Commissioner
Parliamentary Crime
and Misconduct
Committee
Crime and Misconduct
Commission

Inspector of the Police
Integrity Commission
New South Wales
Crime Commission
Police Integrity
Commission

Police Association of
New South Wales
Australian Crime
Commission
Joint Statutory
Committee on the
Australian Crime
Commission
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LIST OF PARTICIPANTS AT THE POLICE ROYAL COMMISSION
ROUND TABLE CONFERENCE HELD IN NOVEMBER 2002

NAME
Inspector Louise Ball
Mr Emi Barzotto
Chief of Staff
Mr Brendan Butler SC
Chairperson
Mr Matthew Byrne
Director Operations/General
Counsel
Mr Peter Byrne
Principal Policy Officer
Mr Graeme Charlwood
Chief Executive Officer
Mr Michael Dean
General President
Mr Donald Doig
Commissioner
Associate Professor Irene Froyland
Mr Bob George
Commissioner
Mr Peter Hastings QC (Chairman)
Senior Counsel Assisting
Mr Neil Hunter
Executive Director
Mr Richard Hooker
Barrister
Mr Graeme Lienert
Assistant Commissioner
Ms Fiona Low
Director of Legal Services
Mr Frank Morgan
Director
Dr Neil Morgan
Director of Studies
Ms Lauren Netto
Research Officer
Mr Terence O’Connor QC
Chairman
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POSITION
Royal Commission Unit, Western Australian Police
Service
Office of the Minister for Police
Crime and Misconduct Commission, Queensland
Police Royal Commission

Office of the Director General, Department of
Premier and Cabinet
Anti-Corruption Commission
Western Australian Police Union of Workers
Anti-Corruption Commission
Sellenger Centre for Police Research, Edith Cowan
University
Anti-Corruption Commission
Police Royal Commission
Office of the Public Sector Standards Commissioner
Wickham Chambers, representing Western
Australian Police Service
Professional Standards, Western Australian Police
Service
Office of the Director of Public Prosecutions
Crime Research Centre, University of Western
Australia
Crime Research Centre, University of Western
Australia
Research, Policy and Reform Unit, Police Royal
Commission
Anti-Corruption Commission
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Name
Ms Deirdre O’Donnell
Mr Kieran Pehm
Deputy Commioner
Hon Kevin Prince
Barrister
Hon Michelle Roberts MLA
Mr Glenn Ross
Manager
Mr Timothy Sage
Assistant Commissioner
Mr Wayne Snell
Co-ordinator
Hon Derrick Tomlinson MLC
Chairman
Mr Roger Watson
Assistant Parliamentary Commissioner
Mr Eric Wood
Policy Officer
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Position
Parliamentary Commissioner for Administrative
Investigations, Western Australia
Independent Commission Against Corruption,
New South Wales
Representing Western Australian Police Union of
Workers
Minister for Police
Research, Policy and Reform Unit, Police Royal
Commission
Police Integrity Commission, New South Wales
Justice and Police Studies, Edith Cowan
University
Joint Standing Committee on the Anti-Corruption
Commission
For Administrative Investigations, Western
Australia
Office of the Minister for Police
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APPENDIX 7
PROVISIONS OF CRIMINAL INVESTIGATIONS (EXCEPTIONAL
POWERS) AND FORTIFICATION REMOVAL ACT 2002 NOT
INCLUDED

Section

Reasons for not including section in the CCC Act or CCC Amendment
Bill

7

The Commissioner will perform the functions of a special commissioner.

8

The Commissioner will perform the functions of a special commissioner.

10

Section 10 relates to the special commissioner limiting the exercise the
powers under Part 4 (Examination before special commissioner) and Part
5 (Entry, search and related matters) of the Criminal Investigation
(Exceptional Powers) and Fortification Removal Act 2002.
Section 10 is partially reproduced in proposed section 51. Proposed
section 51 only relates to Division 3 of proposed Part 4 of the CCC
Amendment Bill (Entry, search and related matters).
The Crown Solicitor’s Office advised that it was not thought necessary for
proposed section 51 to apply to Division 2 of proposed Part 4 of the CCC
Amendment Bill (Examination before the Commission) as the
Commissioner has ultimate control over the conduct of examinations.
The Committee has noted in the Report that proposed section 51 does not
extend to the new powers of assumed identities and controlled operations
which police officers can seek to use in dealing with organised crime.
The Committee makes a Recommendation to deal with this issue.

11

Section 11 relates to the special commissioner requiring the
Commissioner of Police to provide details of the exercise of powers under
Part 4 (Examination before special commissioner) and Part 5 (Entry,
search and related matters) of the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002.
Section 11 is partially reproduced in proposed section 59. Proposed
section 59 only relates to Division 3 of proposed Part 4 of the CCC
Amendment Bill (Entry, search and related matters).
The Crown Solicitor’s Office advised that it was not thought necessary for
proposed section 59 to apply to Division 2 of proposed Part 4 of the CCC
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Amendment Bill (Examination before the Commission) as the
Commissioner has ultimate control over the conduct of examinations.
The Committee notes that proposed sections 62 and 66 enable the
Commissioner of the CCC to require the Commissioner of Police to
provide details of the new powers of assumed identities and controlled
operations which police officers can seek to use in dealing with organised
crime.
19

Section 19 is partially reproduced in proposed section 49.
The requirement that the Commissioner of Police be legally represented
has been removed on the advice of Crown Counsel who is of the view that
it is excessively cautious and unnecessary.

29

Section 29 provides that proceedings for offences under Part 4 of the
Criminal Investigation (Exceptional Powers) and Fortification Removal
Act 2002 (Examinations before special commissioner) may be instituted
by any person.
The Crown Solicitor’s Office advised that proceedings for offences may
be instituted by any person, whether or not this provision is included.

42

Section 42 relates to legal professional privilege.
Proposed section 144 relating to legal professional privilege which is
based on section 47 of the Anti-Corruption Commission Act 1988 was
thought to be adequate.

43

Section 43 relates to the use of statements obtained.
The Crown Solicitor’s Office advised that this is partially reproduced in
proposed section 145 with some modifications which flow from the
Police Royal Commission, Interim Report.

74

222

The reporting provisions contained in Part 5 of the Bill were thought to be
adequate.
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APPENDIX 8
STATUTORY AMENDMENTS IN RELATION TO
RECOMMENDATION 25
Clause 5:
Page 4, after line 5 - To insert “
“bipartisan support” means supported by a majority consisting of Members of both
the party that forms the Government and the party that provides the Leader of the
Opposition;
”.
Page 5, after line 8 - To insert “
“nominating committee” means a committee consisting of (a)

the Chief Justice;

(b)

the Chief Judge of the District Court; and

(c)

the Solicitor General;
”.

New Clause 8 - section 7 amended:
Page 10, after line 34 – To insert the following new Clause “
8.

Section 7 amended
(1)

After section 7(3) the following subsections are inserted –
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“
(3a)
The appointment referred to in subsection (3) shall be made
from the recommendations of the nominating committee which shall
nominate to the Premier three eligible persons.
(3b)
Before making a recommendation under subsection (3a) the
nominating committee shall advertise throughout Australia for
expressions of interest.
”.
(2)

Section 7(4) is deleted and the following subsections are inserted instead “
(4)
Before an appointment is made under subsection (3), the Premier
must consult with (a)

the Standing Committee; or

(b)
if there is no Standing Committee, the Leader of the
Opposition, and the leader of any other political party with at least 5
members in either House.
(4a)
If the Premier consults the Standing Committee about a proposed
appointment, the Premier may nominate the person for appointment as the
Commissioner only if the nomination has bipartisan support.
”.
”.

226
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APPENDIX 10
STATUTORY AMENDMENTS IN RELATION TO
RECOMMENDATION 34
Clause 5:
Page 4, line 5  To insert after “agency” “

or either House of Parliament

”,

Clause 10, proposed sections 27A and 27B:
Page 17, after line 25  To insert the following new sections 
“
27A.

Allegations involving parliamentary privilege
(1)

Despite any contrary provision in this Act, an allegation of
misconduct, not being serious misconduct (a) made against a member of the Legislative Council or the
Legislative Assembly in the performance by him or her of
the functions of that office; or
(b) made against an officer liable to be removed from office
under section 35 of the Constitution Act 1889,
is to be referred by the Commission to the presiding officer.

(2)

A referral under subsection (1) is to name the member or officer and
state the grounds on which the allegation is made and the nature of the
misconduct by reference to a provision of section 4. The Commission
is not required to disclose how it came to make the allegation.

(3)

Section 22(3) and Division 4 of Part 2 are excluded in their operation
with respect to an allegation made under subsection (1).

(4)

In this section and section 27B 
“presiding officer (a) is the President where the allegation relates to a member or
officer of the Legislative Council, or the Speaker in relation
to a member or officer of the Legislative Assembly;
(b) if 
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(i)

the office of President or Speaker is vacant, or becomes
vacant in the course of an inquiry under section 27B; or

(ii)

the member subject to an allegation under subsection
(1)(a) is the President or the Speaker,
is the member appointed by each House to perform the functions and
exercize the powers of the President or the Speaker during his or her
temporary absence or when either office is vacant.
(5)

27B.

Nothing in this section prevents a member or officer who is subject to
a referral under subsection (1) from being charged with an offence
whether or not the charge relates to the matters that form the basis of
the allegation so referred.
Dealing with allegation of member’s misconduct

(1)

The presiding officer, on receipt of a referral made under section
27A(1), must 
(a) where the allegation is made under paragraph (a), require a
committee of the House whose functions include considering
matters relating to the practice, procedure and privileges of
the House (the “Privileges Committee”), to inquire into the
matter;
(b) where the allegation is made under paragraph (b), require the
Commission to conduct an inquiry.

(2)

If the Privileges Committee resolves to carry out its own inquiry, it
must do so by directing the Commission to act on its behalf.

(3)

For the purposes of an inquiry under this section, the Commission (a) has the powers, privileges, rights and immunities of a
committee under the Parliamentary Privileges Act 1891;
(b) is to refer a matter, including an objection made under
section 7 of the Parliamentary Privileges Act 1891, to the
presiding officer for decision in a case where a committee is
required to obtain a decision of the House;
(c) may order without summons a member or officer of either
House to appear and give evidence or produce documents;
(d) may be assisted by parliamentary and Commission officers;
(e) cannot delegate the performance of a function that cannot be
delegated by a committee of a House;
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(f) is to report to the presiding officer and the Privileges
Committee when so requested or at predetermined intervals
or both.
(4)

The Commission is to act in conformity with the Parliamentary
Privileges Act 1891.

(5)

An inquiry cannot be discontinued by direction of the presiding officer
or the Privileges Committee unless the Commission consents.

(6)

A recommendation under section 42(1) is to be contained in a report
(whether interim or final) to the presiding officer and the Privileges
Committee and, either in substitution for, or in addition to the
recommendations that may be made under that subsection, may
recommend that a member be expelled or an officer be removed under
section 35 of the Constitution Act 1889.

(7)

The presiding officer must present to the House a report provided
under subsection (6), in the form in which it was received, on the
sitting day next following its receipt.

(8)

The Commission must not make a recommendation to an independent
agency under section 42(4) unless expressly authorized by resolution
of the House.
”.
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APPENDIX 12
PROPOSED CLAUSES 18 AND 19
New clause 18
Page 119, after line 8 – To insert –
“
18.

Renumbering of provisions of Corruption and Crime Commission Act 2003
(1)

The sections of the Corruption and Crime Commission Act 2003 set out in
column 1 of the Table to this section are renumbered as set out opposite those
sections in column 2 of the Table.
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New clause 19
Page 120, after line 3 – To insert –
“
19.

Application of Interpretation Act 1984

(1)

The provisions of the Interpretation Act 1984 about the repeal of written laws
and the substitution of other written laws for those so repealed (for example,
section 16(1), 36 and 38) apply to the repeals effected by sections 21 and 32
as if the Corruption and Crime Commission Act 2003 effected those repeals.

(2)

The provisions of Division 2 and Division 3 Subdivision 2 are additional to
the provisions applied to the provisions applied by subsection (1).
”.
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APPENDIX 13
STATUTORY AMENDMENTS IN RELATION TO
RECOMMENDATION 61
Clause 10, proposed sections 148 and 150:
Page 94, line 25 – To delete “If” and insert instead “

Where an investigation relates to serious misconduct, if ”.

Page 95, line 28 – To insert after “and” “

immediately

”.

Page 96, after line 6 – To insert “
(7a)

Before the authorised person uses force that may cause damage to a place or
thing to gain entry or access to the place or thing the authorised person must,
if reasonably practicable (a)

ask the occupier of the place to allow the authorised person to enter
the place or to have access to the thing; and

(b)

give the occupier a reasonable opportunity to allow the entry or
access.
”.
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Page 97, after line 4 - To insert “
149A

Provision for overnight detention

If the person is required to be detained overnight, the Commission must arrange for
the person to be provided with accommodation and meals to a standard comparable to
that generally provided to jurors kept together overnight.
”.
Page 97, after line 20 – To insert “

(c)

order the person be brought before the Supreme Court

”.

Page 97, line 23 – To delete “within a reasonable time”.

Page 97, after line 26 – To insert “
(5)

The Commission shall facilitate the person’s access to legal representation in
order to make an application under sub-section (1).
”.
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APPENDIX 14
STATUTORY AMENDMENTS IN RELATION TO
RECOMMENDATION 1
Clause 5 and proposed sections 30, 31, 33 and 38 in clause 10 of the Corruption and
Crime Commission Amendment Bill 2003 be amended in the following manner:
Clause 5:
Page 8, after line 25 – To insert “
“serious misconduct” means misconduct of a kind described in
sections 4(a) - (c).
”.
Clause 10, proposed section 30:
Page 20, line 5 – To insert before “The” –
“

(1)

”.

Page 20, line 5 - To insert after “about” –
“

(a)

”.

Page 20, line 7 – To insert after “28” –
“

;
(b)

what reports are required with respect to such matters and also with respect to
the matters referred to section 21A
”.
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Page 20, after line 7 – To insert –
“
(2)

A person who would otherwise have had a duty to notify but for guidelines
issued under this section shall have a like duty to make a report in accordance
with the guidelines.
”.

Clause 10, proposed section 31:
Page 20, line 9 – To delete “section” and insert instead –
“

sections 21,

”.

Page 20, line 9 – To insert after “28” –
“

or 30

”.

Page 20, line 10 – To insert after “notification” –
“

or report

”.

Page 20, lines 10 and 11 – To delete “that section” and insert instead –
“

those sections ”.

Clause 10, proposed section 33:
Page 21, line 7  To delete “Having” and insert instead “

(1)

Subject to subsection (2), having

”.

Page 21, after line 16  To insert “
(2)

284

The Commission is not to make a decision under subsection (1)(a) or (b)
unless in its opinion the subject person’s misconduct is or could constitute
serious misconduct.
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The Commission may require any matter reported to it under section 30 to be
referred to the Commission and may deal with that matter as if it had been
notified under section 29.
”.

Clause 10, proposed section 38:
Page 23, line 18  To delete “paragraph (a), (b) or (c) of ”.

Page 23, line 18 - To insert after “33” “

(1)(a)-(c)

”.

Page 23, after line 22 - To insert “
(2a)

The Commission is not to reconsider action taken under section 33(2)
except on fresh evidence.
”.
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