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EXECUTIVE SUMMARY
1

As required by s 7 of the Parliamentary Privileges Act 1891, the Legislative Council Standing
Committee on Procedure and Privileges (PPC) hereby reports to the Legislative Council a
refusal to comply with a summons requiring attendance before the PPC and the production
of specified documents. The reporting of such a refusal to the Legislative Council is
mandatory.

2

At 9.00am on Friday, 9 August 2019, Ms Emily Roper, Acting Director General of the
Department of the Premier and Cabinet (DPC) failed to comply with a summons served upon
her by the Usher of the Black Rod on Friday, 2 August 2019. The summons was issued by the
PPC under s 5 of the Parliamentary Privileges Act 1891. The summons ordered Ms Roper to
attend before the PPC and produce copies of emails and other documents relating to former
Members of the Legislative Council and their staff which were the subject of two Corruption
and Crime Commission of Western Australia (CCC) Notices to Produce.

3

The written reasons that Ms Roper gave for her refusal to comply with the summons are set
out in this report.

4

It is with a combination of concern and frustration that the PPC now finds itself required by
the Parliamentary Privileges Act 1891 to report Ms Roper’s refusal and the events leading up
to it.

5

The PPC notes that an unfortunate result of this report will be publicising, and thereby
possibly prejudicing, an ongoing investigation of the CCC. Three former Members of the
Legislative Council and their staff may now become aware that their parliamentary email
records and other documents have been accessed and examined by officers of the Executive
and that a proportion of that documentation has now been provided to CCC investigators.
The PPC acknowledges the potential for reputational harm to those former Members,
despite the absence of any finding of misconduct against them by the CCC and no criminal
charges having been laid.

6

Generally, Members of Parliament have no immunity from criminal proceedings and the
processes of investigative agencies associated with subpoenas or orders for the discovery of
documents. An absolute immunity does arise, however, where documents in the possession
of a Member form part of ‘proceedings in Parliament’. In such circumstances any attempt to
obtain such documents would amount to a contempt of Parliament. As Harry Evans, then
Clerk of the Australian Senate, stated: 1
The apprehended evil is clearly seen when it is remembered that members of the
legislature, in their capacity as tribunes of the people, both rely upon and protect
the public they serve. They receive complaints from constituents about
government departments and agencies, complaints which are often made on the
basis that parliamentarians will investigate them without disclosing their sources.
In the past some such complaints have been the means of exposing serious official
wrongdoing. Both the members and their constituent informants would be
constrained by the thought that executive agencies, whether indirectly through law
enforcement bodies or directly through their own search and seizure powers which
many of them possess, would be able to identify citizens who are complaining

1

Harry Evans, “Parliamentary Privilege and Search Warrants: Will the US Supreme Court Legislate for Australia?",
Papers on Parliament No. 48, January 2008:
https://www.aph.gov.au/senate/~/~/link.aspx?_id=68E7179EBC6E474F8B9F441B353E7B95&_z=z
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about them by reading members’ documents under cover of a search warrant. This
would certainly chill parliamentary activities.

7

The PPC is now required to report to the Legislative Council the events of what has proven to
be a frustrating past three months. The PPC’s repeated attempts to negotiate in good faith
with both the CCC and the DPC on a fair procedure for identifying, separating and securing
documents that may be subject to parliamentary privilege and to which the CCC is not
permitted by law to access, have been repeatedly thwarted.

8

The CCC has since April 2019 issued two Notices to Produce upon the DPC in order to access
over three years’ worth of emails and attached documents sent and received via the
parliamentary email accounts of three former Members of the Legislative Council and their
staff. Given the average workload of a Member of Parliament, this would conservatively
amount to thousands of emails, a significant proportion of which will certainly contain
material created or retained by the Member for the purpose of proceedings in the
Parliament. This is material that is absolutely protected from being accessed and/or used in
any court or tribunal ‘or other place outside Parliament’ by virtue of Article 9 of the Bill of
Rights 1688 and the Parliamentary Privileges Act 1891.

9

Mr John McKechnie QC, the Commissioner of the CCC, first approached the Hon Kate Doust
MLC, the President of the Legislative Council through a telephone call to the Clerk of the
Legislative Council on 13 May 2019 and met personally with the President at a meeting on
20 May 2019. At that meeting, the Commissioner outlined the difficulty that CCC
investigators faced accessing relevant evidence from the parliamentary email accounts of
former Members of the Legislative Council, without unintentionally accessing documents
that may be subject to parliamentary privilege.

10

Following referral of the matter of privilege by the President to the PPC, on 12 June 2019 the
PPC sought and obtained from the Legislative Council the following specific powers to
address the parliamentary privilege issues raised by the CCC investigation. The Legislative
Council resolved as follows:
That the Standing Committee on Procedure and Privileges be granted authority by the
Legislative Council to make any orders and do all things necessary and expedient to
ensure that any documents or data created or received by a current or former member of
the Legislative Council are released to an investigative agency only when —
(a)

its description falls within the lawful scope of any warrant, notice to produce, or
other similar power granted to an investigative agency under a written law; and

(b)

the documents or data is not proceedings in Parliament within the meaning of
article 9 of the Bill of Rights 1688 or does not otherwise fall within the scope of
parliamentary privilege.

11

Over the following weeks, the PPC, acting under the authority of this resolution, developed,
with what the PPC understood to be the assistance and approval of the Commissioner of the
CCC, a comprehensive 13-step procedure to deal with how the CCC could access documents
relevant to its investigation without breaching the privileges of the Legislative Council. The
Committee’s procedure involved it appointing an independent third party (such as a retired
judge or suitably qualified person) to identify, separate and isolate those documents that fell
within the very broad scope of the CCC’s Notices to Produce that may be subject to
parliamentary privilege.

12

Despite these good faith negotiations on the PPC’s part, and the understanding that a
procedure had been agreed upon between the PPC and the Commissioner of the CCC in late
June 2019, the PPC procedure was not, in fact, utilised. Both the DPC and the CCC
subsequently advised the PPC that the DPC had developed its own procedure for identifying

ii
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privileged documents that it intended to follow in order to expedite the production of the
documents to the CCC.
13

In what can only be described as, prima facie, an extremely serious intentional breach of
parliamentary privilege by Mr Darren Foster, the Director General of the DPC, and all those
advising and assisting him, Mr Foster:
a.

despite being warned repeatedly in no uncertain terms in writing by the PPC that he
personally, and other officers of the Executive, risked being in contempt of
Parliament; and

b. having been advised that a clear defence was available to him under s 3(2) of the
Corruption, Crime and Misconduct Act 2003 and the Parliamentary Privileges Act 1891
for refusing to comply with the two CCC Notices to Produce,
unilaterally appointed officers of the Executive (being staff of the State Solicitor’s Office) to
trawl through ‘tens of thousands’ of emails of three former Members of the Legislative
Council and their staff in order to identify, separate and exclude those documents that those
officers of the Executive adjudged to relate to ‘a proceeding in Parliament’.
14

The outcome is that an unspecified quantity of emails and other documents created or
received by former Members of the Legislative Council and their staff have now been
produced by Mr Foster to the CCC; some of which may be subject to parliamentary privilege.

15

The PPC obtained senior counsel’s advice and, based upon that advice, and the clear
authority granted to it by the Legislative Council’s resolution of 12 June 2019, resolved to
conduct its own ‘audit’ of the documents that were produced by the Director General of the
DPC to the CCC. The PPC intended to do this by applying the procedure that it had
developed (with the assistance of the Commissioner of the CCC), including the assessment
by an independent third party as to those documents that may be subject to parliamentary
privilege.

16

To facilitate this audit, and in the absence overseas of the Director General of the DPC, the
PPC issued a summons on 2 August 2019 which was personally served on Ms Emily Roper,
Acting Director General of the DPC. This summons communicated to Ms Roper the
Committee’s order requiring her to appear before the PPC and to produce copies of all
documents identified as relevant to the CCC investigation; identified as being subject to
parliamentary privilege; and that were produced to the CCC by DPC, in compliance with the
CCC Notices to Produce or any further notice. Ms Roper was also advised by a letter dated 2
August 2019, served with the summons, that a refusal to comply with the summons would
result in a requirement for the Chair of the PPC to report any objection to produce
documents and the reasons for such objection to the Legislative Council. As noted above, Ms
Roper refused to comply with the summons.

17

The PPC now reports this refusal to the Legislative Council, along with full details of the PPC’s
continuing attempts to enforce the Legislative Council’s resolution of 12 June 2019.
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Recommendations
RECOMMENDATION 1

Page 6

That the Legislative Council refer the following matter to the Standing Committee on Procedure
and Privileges for investigation and report:
In relation to the refusal by Ms Emily Roper, the Acting Director General of the
Department of the Premier and Cabinet, to comply with a summons to attend and
produce documents at 9.00am on Friday, 9 August 2019, issued by the Legislative Council
Standing Committee on Procedure and Privileges, and the events leading up to that noncompliance:
(1)

Did Ms Emily Roper, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

(2)

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for
each contempt or breach?

RECOMMENDATION 2

Page 40

That the Legislative Council refer the following matter to the Standing Committee on Procedure
and Privileges for investigation and report:
In relation to the actions of Mr Darren Foster, the Director General of the Department of
the Premier and Cabinet, in producing documents to the Corruption and Crime
Commission relating to former Members of the Legislative Council without following a
procedure that the Legislative Council or the Legislative Council Standing Committee on
Procedure and Privileges had authorised for determining issues of parliamentary privilege:

iv

(1)

Did Mr Darren Foster, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

(2)

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for
each contempt or breach?
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RECOMMENDATION 3

Page 41

That the Legislative Council order:
That Mr Darren Foster, Director General, Department of the Premier and Cabinet, or any
person acting in that capacity, is hereby ordered:
1.

to attend before the Legislative Council Standing Committee on
Procedure and Privileges to produce the documents listed below at the
Legislative Council Committee Office, Ground Floor, 18-32 Parliament
Place, West Perth at 9.00am on Friday, 23 August 2019; and

2.

to continue in attendance until released by order of the Committee;
DOCUMENTS TO BE PRODUCED:

In relation to Corruption and Crime Commission (CCC) Notices to Produce Nos.
NPR 00615-2019-4614 and NPR 00615-2019-4647, or any further notice issued
to the Director General, Department of the Premier and Cabinet:
(a)
(b)

(c)

all documents that were identified as relevant to the CCC
investigation, together with a list of those documents;
all documents that were identified as being subject to
parliamentary privilege, together with a list of those documents;
and
all documents that were produced to the CCC in compliance with
each of the CCC Notices to Produce, together with a list of those
documents.

RECOMMENDATION 4

Page 41

That the Legislative Council order:
That Mr Darren Foster, Director General, Department of the Premier and Cabinet
(Department), or any person acting in that capacity, is hereby ordered:
1.

to not produce to the Corruption and Crime Commission or any other
investigative agency in answer to any further compulsory process or
otherwise any document or data in the Department’s possession,
custody or power that was created or received by a current or former
member of the Legislative Council or their staff; and

2.

to produce any documents or data that is the subject of any further
compulsory process immediately to the Legislative Council Standing
Committee on Procedure and Privileges at the Legislative Council
Committee Office, Ground Floor, 18-32 Parliament Place, West Perth,
pursuant to the provisions of the Parliamentary Privileges Act 1891 for
that Committee to determine whether:
(a)
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its description falls within the lawful scope of any
warrant, notice to produce, or other similar power
granted to an investigative agency under a written law;
and

v

(b)

vi

the documents or data is not proceedings in Parliament
within the meaning of Article 9 of the Bill of Rights 1688
or does not otherwise fall within the scope of
parliamentary privilege.

Executive Summary

1

A Failure to Comply with a Summons

The Refusal
1.1

At 9.00am on Friday, 9 August 2019, Ms Emily Roper, Acting Director General of the
Department of the Premier and Cabinet (DPC), failed to comply with a summons issued
by the Legislative Council Standing Committee on Procedure and Privileges (PPC) under
s 5 of the Parliamentary Privileges Act 1891 to attend before the Committee and to
produce documents. (Appendix 1)

1.2

Ms Roper had indicated by way of an emailed letter addressed to the Chair of the PPC
received at 4.41pm on Thursday, 8 August 2019, that she would not be complying with
the summons. That letter provided her reasons for non-compliance. (Appendix 1)

The Inquiry
1.3

On 13 May 2019, Hon Kate Doust MLC, the President of the Legislative Council, was
advised by Mr John McKechnie QC, Commissioner of the Corruption and Crime
Commission of Western Australia (CCC), that the CCC had issued a Notice to Produce to
the DPC in relation to the parliamentary email accounts of two former Members of the
Legislative Council and their staff. On 12 June 2019, the President advised the Legislative
Council that: 2
Recently, I have become aware of a matter of privilege that I have determined is of
sufficient substance to warrant consideration by the Council under standing order
93. Accordingly, I have referred the matter to the Standing Committee on
Procedure and Privileges for inquiry and report to the Council.

1.4

The Legislative Council Standing Committee on Procedure and Privileges (PPC) was
subsequently referred an inquiry into the protection of parliamentary privilege with
respect to the exposure of parliamentary email accounts of current and former Members
of the Legislative Council to the compulsory processes of investigative agencies. The PPC
was subsequently advised by the Commissioner of the CCC of a second CCC Notice to
Produce, again issued to DPC in relation to the parliamentary email accounts of a third
former Member of the Legislative Council and their staff.

1.5

On 12 June 2019, the PPC sought and obtained from the Legislative Council the following
specific powers to assist it during its inquiry: 3
That the Standing Committee on Procedure and Privileges be granted authority by the
Legislative Council to make any orders and do all things necessary and expedient to
ensure that any documents or data created or received by a current or former member of
the Legislative Council are released to an investigative agency only when —

1.6

2
3

(a)

its description falls within the lawful scope of any warrant, notice to produce, or
other similar power granted to an investigative agency under a written law; and

(b)

the documents or data is not proceedings in Parliament within the meaning of
article 9 of the Bill of Rights 1688 or does not otherwise fall within the scope of
parliamentary privilege.

The PPC subsequently developed, with the assistance of the Commissioner of the CCC, a
procedure that would ensure that no documents that may be subject to parliamentary

Western Australia, Legislative Council, Hansard, Hon Kate Doust MLC, President, 12 June 2019, p4006.
Western Australia, Legislative Council, Hansard, 12 June 2019, p4023.

1

privilege would be released under the two CCC Notices to Produce. This procedure was
subsequently communicated to Mr Darren Foster, the Director General of the DPC, along
with the following resolution of the PPC, which was made at a deliberative meeting held
on 25 June 2019:

1. That given the extent of the Notices to Produce (No. NPR 00615-2019-4614 and
No. NPR 00615-2019-4647) issued by the Corruption and Crime Commission (CCC)
to the Director General of the Department of the Premier and Cabinet (DPC) on 12
April 2019 and 11 June 2019 respectively, they will include some documents or
data that are proceedings in Parliament within the meaning of Article 9 of the Bill
of Rights 1688;
2. That proceedings in Parliament are immune from compulsory seizure by any place
out of Parliament within the meaning of Article 9 of the Bill of Rights 1688;
3. That the question of whether documents or data within the scope of each Notice
to Produce is proceedings in Parliament is one for determination by the
Legislative Council;
4. That the release of documents or data that are proceedings in Parliament by the
Director General of DPC to the CCC without the authority of the Legislative Council
or the Procedure and Privileges Committee (Committee) would constitute a grave
breach of the privileges and a contempt of the Legislative Council of Western
Australia;
5. That should the Director General of DPC release documents or data that are
proceedings in Parliament to the CCC without the authority of the Legislative
Council or the Committee:
a) the Committee will report that matter to the Legislative Council; and
b) the Legislative Council will determine the questions of breach of privilege
and contempt and any penalty to be imposed under the Parliamentary
Privileges Act 1891.
1.7

Despite the above resolution of the PPC, the Director General of the DPC subsequently chose
to release documents and data to the CCC in response to the two Notices to Produce after
adopting his own procedure. This procedure directed officers of the Executive (namely, the
State Solicitor’s Office) to undertake a process of identifying and isolating material that may
be subject to parliamentary privilege. In doing so, officers of the Executive viewed the
private and confidential emails of the former Members and their staff, and undoubtedly
viewed documents that were subject to parliamentary privilege. Officers of the Executive
were required during this procedure to make determinations as to the application of
parliamentary privilege to each document.

1.8

The PPC accordingly resolved to summons from the DPC copies of relevant documents and
data that were subject to the CCC Notices to Produce so that the PPC could effectively
undertake its own audit, based on its own procedure, with an independent external party
appointed by the PPC to identify any privileged documents. In the absence overseas of Mr
Darren Foster, the Director General of the DPC, the PPC’s summons was issued to the Acting
Director General of the DPC, Ms Emily Roper.

The Summons
1.9

2

The summons was served on Ms Roper at 4.13pm on Friday, 2 August 2019, by the Usher
of the Black Rod and was in the following terms:

Parliamentary Privileges Act 1891, ss 1, 4, 5
SUMMONS TO ATTEND TO PRODUCE DOCUMENTS
Take notice that you —
Ms Emily Roper
Acting Director General, Department of the Premier and Cabinet
of Dumas House, 2 Havelock Street, West Perth WA 6005
by order of the Procedure and Privileges Committee made to:
(a) attend before the Committee to produce the documents listed below at the Legislative
Council Committee Office, Ground Floor, 18-32 Parliament Place, West Perth at
9.00am on Friday, 9 August 2019; and
(b) continue in attendance until you are released by order of the Committee.
DOCUMENTS TO BE PRODUCED: in relation to Corruption and Crime Commission
(CCC) Notices to Produce Nos. NPR 00615-2019-4614 and NPR 00615-2019-4647, or any
further notice issued to the Director General, Department of the Premier and Cabinet:
(a) all documents that were identified as relevant to the CCC investigation, together with
a list of those documents;
(b) all documents that were identified as being subject to parliamentary privilege,
together with a list of those documents; and
(c) all documents that were produced to the CCC in compliance with each of the CCC
Notices to Produce, together with a list of those documents.
If the original of any of the above documents is not within your possession or control, then
any copy of the document within your possession or control, certified to the satisfaction of
the Clerk of the Legislative Council, must be produced.
Issued by Nigel Pratt, Clerk of the Legislative Council, under section 5 of the Parliamentary
Privileges Act 1891 on 2 August 2019.
[signature]
Clerk of the Legislative Council
Authorised by Hon Kate Doust MLC under section 5 of the Parliamentary Privileges Act
1891 on 2 August 2019.
[signature]
Committee Chair

3

The Law
1.10

Under s 4 of the Parliamentary Privileges Act 1891 and Legislative Council Standing Order
166 the PPC has the power to order the attendance of persons and the production of
documents:
4. Power to order attendance of persons
Each House of the Parliament of the said Colony, and any Committee of either
House, duly authorised by the House to send for persons and papers, may order
any person to attend before the House or before such Committee, as the case may
be, and also to produce to such House or Committee any paper, book, record, or
other document in the possession or power of such person.
166. Powers of a Committee
In addition to any power conferred by order of the Council or by law, a Committee
shall have the power to –

1.11

(a)

send for persons, papers and records; and

(b)

confer with a similar committee of the Assembly considering similar
matters.

The summons had been issued to Ms Roper in accordance with the formal requirements s
5 of the Parliamentary Privileges Act 1891:
5. Order to attend to be notified by summons
(1) Any such order to attend or to produce documents before either House shall
be notified to the person required to attend or to produce documents by a
summons under the hand of the President or Speaker as the case may be, and any
such order to attend or to produce documents before any such Committee shall
be notified to the person required to attend or to produce documents by a
summons under the hand of the Clerk of the House authorised by the Chairman of
the Committee.
(2) In every such summons shall be stated the time and place when and where the
person summoned is to attend, and the particular documents which he is required
to produce.
(3) The summons shall be served on the person mentioned therein, either by
delivering to him a correct copy of such summons, or by leaving a correct copy of
the same with some adult person at his usual or last known place of abode in the
Colony.
(4) There shall be paid or tendered to the person so summoned a reasonable sum
for his expenses of attendance.

1.12

Section 7 of the Parliamentary Privileges Act 1891 provides that non-compliance with a
summons shall be reported to the House along with the reason for refusal or objection:
7. Objection to answer questions or produce documents to be reported to
House
If any person ordered to attend or produce any paper, book, record, or other
document to either House, or to any Committee of either House, shall object to
answer any question that may be put to him, or to produce any such paper, book,
record, or other document on the ground that the same is of a private nature and
does not affect the subject of inquiry, the President, or Speaker, or Chairman of the

4

Committee, as the case may be, shall report such refusal, with the reason thereof,
to the House, who shall thereupon excuse the answering of such question, or the
production of such paper, book, record, or other document, or order the
answering or production thereof, as the circumstances of the case may require.

1.13

The PPC notes that the defence contained in s 7 of the Parliamentary Privileges Act 1891
has not been invoked by Ms Roper.

1.14

The PPC also notes that Ms Roper has not challenged the validity of the summons for
want of form or on the ground that it relates to an inquiry beyond the legislative
competence of the Legislative Council.

1.15

In her letter to the PPC dated 8 August 2019 (Appendix 1), Ms Roper stated that:
Parliament has specifically entrusted the [CCC] with the function of investigating
certain kinds of potential misconduct, including potential misconduct by members
of Parliament. Parliament has also specifically empowered the [CCC] – and in
some instances required the [CCC] – to restrict disclosure of information about the
notices or the investigation if not restricting disclosure could prejudice the safety
or reputation of a person, the fair trial of a person who has been or may be
charged with an offence or the effectiveness of an investigation, or otherwise be
contrary to the public interest.
Without questioning the Committee’s power to require production of the
documents identified in the summons, it is unclear whether the [CCC] has been
consulted about whether production of those documents to the Committee would
have any of these adverse effects. It is also unclear whether the Committee has
had the opportunity to consider whether it should exercise that power in light of
the potential adverse effects of doing so.
Given:
(a) The importance of the functions entrusted to the [CCC] by Parliament under
the Corruption, Crime and Misconduct Act 2003 (WA); and
(b) That the Committee would no doubt wish to have regard to any risk of
causing any of these adverse effects, such as impairing the effectiveness of an
investigation by the [CCC], by requiring the production of documents at a time
when the [CCC’s] investigation is still in its covert phase,
in my respectful view it would not be appropriate for me to produce the
documents required under the summons when the Committee does not appear to
have consulted the [CCC] and I am not aware of the outcome of any such
consultation.

1.16

The above-stated ‘reason’ for Ms Roper’s non-compliance with the PPC’s summons
clearly fails to take into account the operation of the Parliamentary Privileges Act 1891.
This Act and the privileges, powers and immunities it grants is expressly preserved by s
3(2) of the Corruption, Crime and Misconduct Act 2003. Her refusal, perhaps more
importantly in the circumstances, also apparently failed to consider the mandatory
reporting requirements triggered in the event of non-compliance with a parliamentary
committee’s summons.

1.17

Consequently, the Legislative Council also has a power under the Parliamentary Privileges
Act 1891 to punish summarily as a contempt any “disobedience to any order of either
House or of any Committee duly authorised in that behalf to attend or to produce papers,
books, records, or other documents, before the House or such Committee, unless excused by
the House in manner aforesaid”: See ss 1 and 8 of the Parliamentary Privileges Act 1891.

5

Reporting to the Legislative Council
1.18

The relevant wording in s 7 of the Parliamentary Privileges Act 1891 regarding immediate
reporting to the Legislative Council any non-compliance with a summons issued by a
committee is mandatory. That is, the President, as Chair of the PPC, “shall” report the
non-compliance to the Legislative Council.

1.19

The PPC has presented this report to the Legislative Council at the first available
opportunity. Up until the mandatory statutory requirement to report the non-compliance
was triggered, the PPC had maintained the utmost confidentiality in relation to this
matter. In fact, the President, being the Chair of the PPC, was the only Member of the PPC
to be advised as to identity of the three former Members being investigated by the CCC.
This was to both avoid prejudicing an ongoing CCC investigation and to limit as far as
possible any unjustified reputational damage to the three former Members of the
Legislative Council currently under investigation.

1.20

It is regrettable that the actions of the Acting Director General of the DPC will result in the
wide publication of the matter and thereby may impact adversely on both the integrity of
the CCC investigation and the former Members who are the subject of that investigation.
That decision by the Acting Director General is one that requires thorough examination
by this House.

RECOMMENDATION 1
That the Legislative Council refer the following matter to the Standing Committee on Procedure
and Privileges for investigation and report:
In relation to the refusal by Ms Emily Roper, the Acting Director General of the
Department of the Premier and Cabinet, to comply with a summons to attend and
produce documents at 9.00am on Friday, 9 August 2019, issued by the Legislative Council
Standing Committee on Procedure and Privileges, and the events leading up to that noncompliance:

2

(1)

Did Ms Emily Roper, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

(2)

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for
each contempt or breach?

Background
2.1

The detailed, and convoluted, background to this matter is set out below.

CCC Notices to Produce
2.2

6

The CCC has issued two Notices to Produce Documents to the Director General of the
DPC. The documents sought by the Notices include documentation relating to certain
documents and the parliamentary email accounts of three former Members of the
Legislative Council and their staff covering a four year period extending across their last
term as Members as well as for several months after their terms had concluded.

2.3

The two Notices to Produce were issued under s 95 of the Corruption, Crime and
Misconduct Act 2003, which states:
95. Power to obtain documents and other things
(1) The Commission may, by written notice served on a person, require the
person —
(a)

to attend, at a time and place specified in the notice, before the
Commission or an officer of the Commission as specified in the notice;
and

(b)

to produce at that time and place to the person so specified a record
or other thing specified in the notice.

(2) The notice —

2.4

(a)

may provide that the requirement may be satisfied by some other
person acting on behalf of the person on whom it was imposed; and

(b)

may specify the person or class of persons who may so act.

Section 158 of the Corruption, Crime and Misconduct Act 2003 sets out the penalty for
non-compliance with a s 95 Notice to Produce:
158. Failing to comply with notice given under s. 94 or 95
A person who —
(a)

fails, without reasonable excuse, to comply with a notice served on the
person under section 94 or 95; or

(b)

in purported compliance with a notice served on the person or some
other person under section 94 or 95, furnishes information knowing it
to be false or misleading in a material particular,

is in contempt of the Commission.

2.5

The other key provision of the Corruption, Crime and Misconduct Act 2003 that is relevant
to this report is s 3(2), which states:
Nothing in this Act affects, or is intended to affect, the operation of the
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 and a
power, right or function conferred under this Act is not to be exercised if, or to the
extent, that the exercise would relate to a matter determinable by a House of
Parliament.

2.6

The first Notice to Produce (No. 00615-2019-4614) was issued to the Director General of
DPC on 12 April 2019, with a date of attendance and production of the documents set at
10.00am on 29 April 2019. (Appendix 2) The Notice was made out to cover the following
information held by DPC in relation to the parliamentary email accounts of two named
former Members of the Legislative Council and their electorate staff:
•

A complete electronic copy of all emails and email attachments sent to, and received by,
all of the email addresses listed for the date period 1 January 2014 to 30 September
2017;

•

A complete electronic copy of all calendar entries created by, or on behalf of, the former
Members of Parliament for the date period 1 January 2014 to 30 September 2017;

7

•

Copies of all applications, approvals and disapprovals xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx for the former Members of Parliament
for the date period 1 January 2014 to 31 December 2015; and

•

Copies of all xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx by the former Members of
Parliament for the date period 1 January 2014 to 31 December 2015.

2.7

The CCC subsequently issued a second Notice to Produce (No. NPR 00615-2019-4647) on
11 June 2019, and extended the deadline for production of both Notices to 5 July 2019.
That extension was granted by the CCC to enable the PPC to complete the procedure to
ensure the preservation of parliamentary privilege in addressing the CCC notices
(Appendix 2). The second Notice to Produce requested the same categories of
documents from DPC over the same timeframes, but were in relation to a third former
Member of the Legislative Council and their staff.

2.8

A further extension of the deadline for both CCC Notices to Produce was given to 19 July
2019. Documents were subsequently produced to the CCC by the DPC on 22 July 2019.

Parliamentary Email Accounts
2.9

The parliamentary email accounts of Members of the Parliament of Western Australia
have been managed offsite by the DPC since 23 August 1984. There are no guidelines or
protocols governing this arrangement. 4

2.10

By default, no access is provided to the email accounts or network storage data of
Members of Parliament. Senior DPC IT staff have administrative access to the accounts in
order to provide management and support services, but may only access information with
the approval of the relevant Member. 5

2.11

Since 2007/8 Member email accounts are not deleted when the Member ceases to be a
Member, and are retained indefinitely by DPC. This policy is currently being reviewed by
a working group made up of current Members. 6

2.12

It is a fact accepted by all parties involved in the matter that the data obtained from these
email accounts will include some documentation that is subject to parliamentary privilege.

Early Concerns Regarding Parliamentary Privilege and the First CCC Notice
to Produce - The Approach to the President of the Legislative Council by
the Commissioner of the CCC

4

5

6

8

2.13

The President of the Legislative Council first became aware of the first of the CCC Notices
to Produce in mid-May 2019, when Mr John McKechnie QC, the Commissioner of the
CCC, approached her to discuss the issue of parliamentary privilege.

2.14

At 10.00am on 20 May 2019 the Commissioner of the CCC and Ms Kirsten Nelson,
Principal Legal Officer, CCC, met with the President, the Clerk and Deputy Clerk of the
Legislative Council at Parliament House. At that meeting the Commissioner disclosed the
nature of the investigation:
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•

The CCC is investigating two former Members of the Legislative Council. There is a third
former Member under consideration;

•

So far there are no findings;

•

The former Members are not aware of the investigation and the CCC may find nothing
and there will be no need to make those former Members aware that the investigation
ever took place;

•

There are some gaps in the documentation and the CCC are not sure whether evidence
has been deliberately destroyed or otherwise. To fill in these gaps in the documentation
the CCC needs Members’ emails and staff emails over a wide period.

2.15

At the meeting the President expressed concern at the scope of the Notice to Produce,
particularly as it extended to email data from a date some four months after the former
Members ceased to be Members of the Legislative Council. The Clerk of the Legislative
Council also confirmed that parliamentary privilege could not be waived.

2.16

The Commissioner noted that:
-

The CCC and the Legislative Council needed to agree on a process that both
preserves parliamentary privilege and enables the use of the CCC’s
investigative powers to the fullest.

-

The CCC was not interested in material covered by parliamentary privilege.

-

There are tens of thousands of documents involved. The CCC will not
physically search through all of the documents. The CCC will use their forensic
capability to isolate the documents they need. Ninety per cent of the
documents the CCC is not interested in. There is therefore no use in going
through all the documents to identify those subject to parliamentary privilege
first.

2.17

The CCC proposed a procedure for isolating documents relevant to the investigation by
running them through a forensic software program known as Intella and then having an
independent party, such as an independent lawyer, retired judge, parliamentary staff or
the Commissioner of the CCC himself, separating out any documents that may be subject
to parliamentary privilege. There was some disagreement as to whether the former
Members under investigation should be given an opportunity to raise any parliamentary
privilege arguments themselves, with the Commissioner believing that would just
unnecessarily hold up the investigation for a year. The Commissioner stressed that the
CCC were just looking for a few missing documents and expressed the view that maybe
100 documents will be relevant to the CCC’s search and that if the Legislative Council
could isolate the documents to those absolutely not covered by parliamentary privilege,
that may be enough for the CCC.

2.18

The other issue that was discussed at the meeting was the parliamentary procedural
requirements that the President would need to satisfy before she could continue to
negotiate with the CCC and the DPC in the matter on behalf of the Legislative Council.
The President would have to refer the CCC investigation to the PPC as a matter of
privilege under Legislative Council Standing Order 93 and then ultimately the PPC would
need to publicly report to the Legislative Council for a resolution and ultimate
determination of parliamentary privilege to enable the final release of the former
Members’ email data to the CCC.

2.19

Following the meeting, in a letter dated 20 May 2019 addressed to the President of the
Legislative Council, the Commissioner of the CCC confirmed that he was extending the
deadline for the Notice to Produce to 14 June 2019, and varying the notation on the
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Notice to permit the Director General of DPC and his legal adviser to undertake
discussions with the Clerk of the Legislative Council. 7 The Commissioner also set out the
following proposed procedure for adoption in the CCC investigations for dealing with
parliamentary privilege concerns: 8
During the meeting it was agreed that the Commission should gain access to all
material sought from DPC that does not attract parliamentary privilege. Similarly, it
was acknowledged that it is likely there will be some privileged material contained
in the cache of documents sought, but that the Commission has no interest in that
material. It was also agreed that a rigorous investigative approach requires that
communications were kept in context with an unaltered dataset. This has the
benefit to all concerned of providing a true representation of communications.
Given the logistical difficulties of extracting the privileged material from large
email caches, the Commission proposes the following:


Commission officers Mr Adrian Kay (Principal, Digital Forensics) and
Mr Andrew Malec (Digital Forensics Specialist) attend at DPC to extract
a copy of the email caches sought;



The data copy is retained securely on the Commission's segregated
digital forensics network;



Access to the data set is processed within the Commission's forensic
platform, Intella and access is limited to Mr Kay and Mr Malec;



The dataset is processed within the forensic platform, Intella using
search queries provided to Mr Kay and Mr Malec by Commission
investigators;



Data identified is tagged;



Mr Malec and Mr Kay provide a report of documents/data tagged;



The report is provided to an external party appointed by the House to
determine whether parliamentary privilege applies to any tagged
documents;



The external party provides a report to the Parliamentary Privileges
Committee making a recommendation as to whether any documents
attract parliamentary privilege;



Those documents attracting parliamentary privilege are removed from
the tagged document bundle and are isolated and/or destroyed;



The untagged but searched original email caches are destroyed; and



The Commission is given access to the remaining tagged documents.

We note your advice that the determination as to whether privilege attaches to a
tagged document is a matter to be determined by the House, but you query
whether the member concerned should be consulted. We did advise that we
would be strongly against the former members being given access to the material

7

8

10
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prior to the Commission. This would greatly impede the Commission's
investigation.

The Development of an ‘Agreed’ Procedure between the PPC and the CCC
2.20

As stated above, in order to give the PPC authority to effectively negotiate a procedure
with the CCC for identifying, isolating and securing documents that may be subject to
parliamentary privilege, the President referred the issue to the PPC as a matter of
privilege under Legislative Council Standing Order 93(1). That Standing Order states:
93. Matter of Privilege
(1) If the President becomes aware of a Matter of Privilege that the President
determines is of sufficient substance to warrant consideration by the Council, the
President shall advise the Council.

2.21

On 12 June 2019, the President advised the Legislative Council that: 9
Recently, I have become aware of a matter of privilege that I have determined is of
sufficient substance to warrant consideration by the Council under standing order
93. Accordingly, I have referred the matter to the Standing Committee on
Procedure and Privileges for inquiry and report to the Council.

2.22

On 12 June 2019, the PPC sought and obtained from the Legislative Council the following
specific powers to assist it in the negotiation of a procedure with the CCC and to also
preserve the email data held by DPC in the interim. The Legislative Council resolved as
follows: 10
That the Standing Committee on Procedure and Privileges be granted authority by the
Legislative Council to make any orders and do all things necessary and expedient to
ensure that any documents or data created or received by a current or former member of
the Legislative Council are released to an investigative agency only when —

2.23

(a)

its description falls within the lawful scope of any warrant, notice to produce, or
other similar power granted to an investigative agency under a written law; and

(b)

the documents or data is not proceedings in Parliament within the meaning of
article 9 of the Bill of Rights 1688 or does not otherwise fall within the scope of
parliamentary privilege.

On 13 June 2019 the PPC wrote to the Director General of the DPC advising him of the
Legislative Council’s resolution and its meaning in relation to his immediate future actions
in the following terms: 11
The above resolution authorises the Legislative Council’s Procedure and Privileges
Committee (Committee) to establish procedures to isolate, identify and protect
from access by investigative agencies the information of current and former
members of the Legislative Council and their staff that is subject to parliamentary
privilege.
Parliamentary privilege attaches to any material, including electronic documents,
which falls within the scope of ‘proceedings in Parliament’ as per Article 9 of the
Bill of Rights 1688. Parliamentary privilege is not capable of being waived, other
than by statute. Consequently, the retention of members” emails by the

9
10
11

Western Australia, Legislative Council, Hansard, Hon Kate Doust MLC, President, 12 June 2019, p4006.
Western Australia, Legislative Council, Hansard, 12 June 2019, p4023.
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Department of the Premier and Cabinet (DPC) cannot constitute a waiver of
parliamentary privilege.
At a meeting on 13 June 2019, the Committee resolved as follows:
1.

That given the extent of the Notice to Produce issued by the
Corruption and Crime Commission (CCC) to the Director General
of the Department of the Premier and Cabinet (DPC) on 12 April
2019, it will include some documents or data that are proceedings
in Parliament within the meaning of Article 9 of the Bill of Rights
1688;

2.

That proceedings in Parliament are immune from compulsory
seizure by any place out of Parliament within the meaning of
Article 9 of the Bill of Rights 1688;

3.

That the question of whether documents or data within the scope
of the Notice to Produce is proceedings in Parliament is one for
determination by the Legislative Council or its delegate;

4.

That the release of documents or data that are proceedings in
Parliament by the Director General of DPC to the CCC without the
authority of the Legislative Council or the Procedure and
Privileges Committee (Committee) would constitute a grave
breach of the privileges and a contempt of the Legislative Council
of Western Australia;

5.

That should the Director General of DPC release documents or
data that are proceedings in Parliament to the CCC without the
authority of the Legislative Council or the Committee:
a)

the Committee will report that matter to the Legislative
Council; and

b)

the Legislative Council will determine the questions of
breach of privilege and contempt and any penalty to be
imposed under the Parliamentary Privileges Act 1891.

I will be in further contact with you in due course with details of the procedure
established by the Committee for isolating and identifying material that may be
subject to parliamentary privilege from amongst the material set out in the CCC’s
Notice to Produce.

2.24

In a letter dated 13 June 2019, the PPC wrote to the Commissioner of the CCC and
advised him of the resolution of the Legislative Council and proposed a number of
amendments to the proposed procedure which had been put forward by the
Commissioner on 20 May 2019. 12 The letter stated:
In your letter of 20 May 2019 you acknowledge that it is likely that there will be
some privileged material contained in the cache of documents sought from DPC.
Accordingly, you have proposed a procedure for isolating and identifying any such
material that may be subject to parliamentary privilege.
The Committee is ready, willing and able to cooperate with the Commission to the
fullest extent possible so that relevant material which is not proceedings in
Parliament is available to the Commission so that it may progress its investigation

12

12
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in a timely manner. The Committee has therefore given due consideration to the
proposed procedure.
An issue that has been of particular concern to the Committee from the outset is
the fact that neither of the two former members who are the subject of the
Commission’s investigation are aware of the Commission’s Notice to Produce.
Those former members or their staff will have no opportunity themselves at the
execution of the Notice to Produce to seek legal advice on the material to be
taken or to make a claim of parliamentary privilege over any of it. The question as
to whether any of the material is proceedings in Parliament may turn on what has
been done with the material, or what the member intended to do with it, rather
than what is contained in the material or where it is found.
In this instance, the Committee has both noted the possible reputational damage
to the former members and their families by early publication of the Commission’s
investigation, and your advice that informing the former members of the
investigation at this stage would materially prejudice the Commission’s
investigation. The Committee also notes that when, or if, those two former
members do become aware of the investigation, they will have a lawful right to
make a claim of parliamentary privilege over any material obtained by the
Commission. Accordingly, any procedure used for identifying and isolating
material from the email cache or other documents sought by the Notice to
Produce that may be subject to parliamentary privilege must also take into
account this important right and the role that the Legislative Council has at that
time in making a final determination of any claim of parliamentary privilege.
The Committee’s procedure for isolating and identifying material that may be
subject to parliamentary privilege from the documents/data described in the
Commission’s Notice to Produce (No. NPR 00615-2019-4614) is attached.
The Committee advises that it is preparing to install the Intella software program
on a segregated exchange server at Parliament House. Your advice as to the
appropriate version of the software to install will assist greatly in facilitating this
aspect of the procedure. The Committee is prepared to accept any assistance from
the Commission’s forensic or technical staff to ensure that this program can, as
envisaged, produce a report of tagged documents/data from the email cache in
accordance with the search criteria provided by the Commission’s investigations
team.

2.25

The PPC’s suggested alternative procedure as at 13 June 2019 is set out as follows: 13

Step

Proposed PPC Procedure

1

Commission officers Mr Adrian Kay (Principal, Digital Forensics) and Mr Andrew Malec (Digital
Forensics Specialist) attend at the Department of the Premier and Cabinet to take delivery of a
copy of the email caches sought in 1 and 2 and the electronic copy of documents listed in 3
and 4 of the notice. Mr Nigel Pratt (Clerk of the Legislative Council) also attends;

2

The data copy of email caches in 1 and 2 and documents listed in 3 and 4 of the notice are
provided by Mr Kay and Mr Malec to Nigel Pratt (Clerk of the Legislative Council) and not
retained by the Commission;

3

The data copy of emails and electronic copy of documents in 3 and 4 of the notice are
retained securely on a segregated Legislative Council server and the data contained on the
storage devices is destroyed;

13

Full Table is attached to letter at (Appendix 2).
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4

Access to the data copy of emails is processed within the Legislative Council’s forensic
platform, Intella and access to the email data set and electronic copy of documents in 3 and 4
of the notice is limited to Mr Pratt and Mr Stefan Urlus (Senior Technical Officer, Parliament
Information Technology);

5

The email data set is processed within the forensic platform, Intella using search queries
provided by Commission investigators to Mr Kay and Mr Malec;

6

Data identified in the email data set is tagged;

7

Mr Malec, Mr Kay and Mr Urlus produce a report of documents/data tagged and the report is
provided only to Mr Pratt. The PPC and the Commissioner are provided with an index to the
report listing the documents/data tagged and documents in 3 and 4 of the notice;

8

The untagged but searched original email caches are removed from the segregated
Legislative Council's server and are destroyed;

9

The report of documents/data tagged and documents in 3 and 4 are provided by Mr Pratt to
an external party appointed by the PPC to recommend to the PPC whether parliamentary
privilege applies to any document;

10

The external party provides a report to the PPC making recommendations as to which of the
documents are subject to parliamentary privilege and which are not subject to parliamentary
privilege;

11

Where the external party recommends documents are not subject to parliamentary privilege
the PPC shall immediately order the release of those documents to the Commission;

12

Where the external party recommends documents are subject to parliamentary privilege the
PPC shall not order the release to the Commission of those documents unless otherwise
ordered by the Legislative Council;

13

The external party delivers the sealed report of documents/data tagged and documents in 3
and 4 to Mr Pratt who shall securely retain them and not open or release them unless
otherwise ordered by the Legislative Council.

2.26

The Commissioner of the CCC responded to the PPC’s suggested alternative procedure in
a letter to the PPC dated 17 June 2019. 14 In the same letter he also advised that the
second Notice to Produce had been issued to DPC in relation to the email accounts of a
third former Member of the Legislative Council and their staff. The scope of documents
sought in the second Notice to Produce was identical to the first Notice to Produce. The
Commissioner stated: 15
The Commission acknowledges that the Privileges Committee has considered a
process by which to segregate records that are parliamentary privileged material.
The Commission is happy to offer any technical assistance including the advice
referred to in the last paragraph of your letter. I make the following general
observations about the proposed process:
•

14
15

14

The first step of the proposed procedure will not preserve the chain of
evidence unless the chain of evidence is strictly followed, any possible
prosecution will be imperilled. We look to the House's representatives,
Mr Pratt and Mr Urlus to ensure the chain of evidence is preserved.
Ordinarily Commission forensic officers create two copies of email
caches - a 'working' cache and a 'preserved' cache for evidentiary
purposes. The risk in not following this precedent is that an evidentiary
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chain of custody may be broken. This risk may be overcome if the
House's representative takes all steps to preserve the chain of
evidence.

2.27

•

The seventh step in the proposed procedure does not address how Mr
Malec, Mr Kay and Mr Urlus will index the tagged records without
viewing them. I am advised Intella does not functionally produce an
index of tagged documents. It will produce a report of metadata
about documents tagged however the report will not contain
adequate information to be able to understand the nature of the
document tagged. A coherent index will need to be compiled
manually after viewing the document.

•

The eighth proposed step causes the Commission concern. The
interrogation of lntella is usually a circular investigative process. It is
highly likely the initial tagged documents will trigger additional
inquiry. We ask that nothing is destroyed until the investigation is
complete. This is also relevant to the preservation of the evidentiary
chain of custody.

Although appearing to support the general principle of the PPC’s proposed procedure,
the Commissioner suggested that there were certain categories of documents covered by
the CCC Notices to Produce that ‘cannot possibly be subject to privilege’ and which
should be immediately provided to the CCC and not be subjected to the rigours of the
proposed procedure. He also argued that the CCC should be able to view all the records
– but not ‘use’ them – prior to the proposed procedure being applied. He stated that: 16
The Director General, DPC is obligated to provide non-privileged records to the
Commission by 4pm, 5th July 2019. The process suggested does not account for
how this is to occur. Some records held by DPC cannot possibly be subject to
privilege. I am referring, for example to records that post-date each member's
tenure as a parliamentarian. It is our view that records dated or created after 21
May 2017 should be immediately released to the Commission in accordance with
the Notices.
Similarly, any emails between the former members (or their staff) and their
personal accountants cannot be subject to a legitimate claim of privilege. It is our
view that any communications in that category should be immediately released to
the Commission.
Article 9 of the Bill of Rights 1689, incorporated into State law in the Parliamentary
Privileges Act 1891, s l states 'That the freedom of Speech, and debates or
proceedings in Parliament, ought not to be impeached or questioned in any court or
place out of Parliament.' The protection is concerned with the use of privileged
material and not concerned with ensuring privileged material remains secret. I
accept that it is not the intention of the Privileges Committee to keep the records
hidden, but that is the effect of the process you seek to impose. It seems to me
that a better application of Article 9 in this situation would be to allow the
Commission to search and view the records but not to use records without the
Committee first determining whether parliamentary privilege applies to each
record.

16
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2.28

In a letter dated 25 June 2019, the PPC responded to suggestions made by the
Commissioner of the CCC, and amended the PPC’s proposed procedure to address
several of the Commissioner’s concerns. 17 The PPC advised: 18
The Committee notes your advice on the issuance of a second Notice to Produce
and agrees that the same issues apply as to the adoption of a suitable process.
The Committee is appreciative of the technical assistance offered by the
Commission.
As to your general observations on the process, the Committee is prepared to
agree that:

2.29

•

The Clerk and Mr Urlus will take all necessary measures to preserve
the chain of evidence of the information whilst it is in their possession.

•

Mr Kay, Mr Malec, and Mr Urlus will be authorised to view the
documents tagged by the Intella software for the sole purpose of
creating a manual index.

•

Subject to any order of the Legislative Council or the Committee to
the contrary, the Clerk will not destroy any of the material held in his
possession, custody or control.

The PPC also responded to the Commissioner’s claims regarding certain categories of
documents that he alleged ‘cannot possibly be subject to privilege’: 19
The Committee does not share your view that emails that post-date the former
members' terms as parliamentarians "cannot possibly be subject to privilege". The
Legislative Council is a continuous body that, unlike the Legislative Assembly, does
not dissolve when members' terms expire by the effluxion of time at midnight on
the 21st of May immediately following a State election. It is quite likely that
motions moved by the former members, petitions tabled by the former members,
reports of committees involving the former members and Private Member Bills
proposed by the former members will remain on the Notice Paper for many
months, if not years, after they cease to be a member. The practice of the
Legislative Council is to provide an opportunity for existing members to take up
and continue to progress any of these unfinished motions or bills of former
members. It is therefore reasonable to expect that former members may continue
to have privileged communications with current members and their staff for some
considerable period of time after their parliamentary term has concluded.
Similarly, it is not difficult to envisage communications between a member (or a
member's staff) and the member's personal accountant that would be clearly
subject to a legitimate claim of parliamentary privilege. The member may wish to
obtain background information or technical advice on the wording for a motion to
the House on a financial matter. Aside from the lengthy annual Budget debate, the
Legislative Council deals with a number of finance-related Bills and related
legislation in any given year. It is reasonable to expect a member to seek technical
advice on their parliamentary speeches, motions, questions or other forms of the
House in such circumstances.
Lastly, the Committee notes your comments regarding Article 9 of the Bill of Rights
1688 and a supposed distinction between the Commission viewing and using

17
18
19
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information that is subject to parliamentary privilege. The Committee advises, by
way of example, that it would be a serious contempt of Parliament for the
Commission to require to be produced for examination by it any document or
record:
a)

that has been prepared for the purpose of submission, and submitted,
to a House or a committee and has been directed by a House or a
committee to be treated as private evidence or taken in camera; or

b)

of any oral evidence taken by a House or a committee in private
session or in camera.

In this example, the use to which the evidence might be put is immaterial. It is the
fact that the material constitutes private or in camera proceedings, that
determines its immunity from production and therefore inspection. In the
Commonwealth this existing privilege has been given statutory force by s.16(4) of
the Parliamentary Privileges Act 1987 (Cth). The Committee also draws your
attention to the several cases referred to in Odgers' Australian Senate Practice,
Department of the Senate, 14th Edition, at page 62 where documents were immune
from production because they were acts done in the course of, or for the purposes
of or incidental to, the transacting of business of a House or a committee.

2.30

The PPC’s updated procedure as at 25 June 2019, which was forwarded to both the
Commissioner of the CCC and the Director General of the DPC is set out below.
PPC PROCEDURE FOR COMMISSION NOTICE NPR 00615-2019-4614 & NPR
00615-2019-4647
Step

Proposed PPC Procedure

Notes to
Procedure

1

Commission officers Mr Adrian Kay (Principal, Digital
Forensics) and Mr Andrew Malec (Digital Forensics Specialist)
attend at the Department of the Premier and Cabinet to take
delivery of a copy of the email caches sought in 1 and 2 and
the electronic copy of documents listed in 3 and 4 of the
notices. Mr Nigel Pratt (Clerk of the Legislative Council) also
attends;

DPC have extracted
email caches and
items sought are in
electronic form on
storage devices/USB.
Procedure includes
all items sought by
CCC.

2

The data copy of email caches in 1 and 2 and documents
listed in 3 and 4 of the notices are provided by Mr Kay and
Mr Malec to Nigel Pratt (Clerk of the Legislative Council) and
not retained by the Commission;

Storage devices
placed in evidence
bags and sealed.

3

The data copy of emails and electronic copy of documents in
3 and 4 of the notices are retained securely on a segregated
Legislative Council server;

Commission officers
Mr Kay and Mr
Malec attend at
Parliament House to
witness unsealing of
evidence bags and
witness loading of
data onto
segregated server
and resealing of
devices into
evidence bags after
loading completed.

17

Evidence retained by
Mr Pratt.

18

4

Access to the data copy of emails is processed within the
Legislative Council's forensic platform, Intella and access to
the email data set and electronic copy of documents in 3 and
4 of the notice is limited to Mr Pratt and Mr Stefan Uri us
(Senior Technical Officer, Parliament Information
Technology);

The Legislative
Council will purchase
Intella and install on
its platform.

5

The email data set is processed within the forensic platform,
Intella using search queries provided by Commission
investigators to Mr Kay and Mr Malec;

Mr Kay and Mr
Malec are granted
access to the
segregated
Legislative Council
server for this
purpose

6

Data identified in the email data set is tagged;

7

Mr Malec, Mr Kay and Mr Uri us produce a report of
documents/data tagged and the report is provided only to
Mr Pratt. The PPC and the Commissioner are provided with
an index to the report listing the documents/data tagged and
documents in 3 and 4 of the notice;

8

The untagged but searched original email caches are
removed from the segregated Legislative Council's server and
retained by Mr Pratt;

9

The report of documents/data tagged and documents in 3
and 4 are provided by Mr Pratt to an external party
appointed by the PPC to recommend to the PPC whether
parliamentary privilege applies to any document;

10

The external party provides a report to the PPC making
recommendations as to which of the documents are subject
to parliamentary privilege and which are not subject to
parliamentary privilege;

11

Where the external party recommends documents are not
subject to parliamentary privilege the PPC shall immediately
order the release of those documents to the Commission;

Neither PPC
members nor
Commission have
access to report of
documents/data
tagged, or
documents in 3 and
4 of the notice.
None of the persons
who produce the
report are to discuss
the content of the
report with a third
party.

The PPC rather than
the House must
appoint the external
party so that
investigation
remains confidential

Legislative Council is
the body that
ultimately
determines whether
parliamentary
privilege applies to
seized
documents/data.

12

Where the external party recommends documents are subject
to parliamentary privilege the PPC shall not order the release
to the Commission of those documents unless otherwise
ordered by the Legislative Council;

Legislative Council is
the body that
ultimately
determines whether
parliamentary
privilege applies to
seized
documents/data.

13

The external party delivers the sealed report of
documents/data tagged and documents in 3 and 4 to Mr
Pratt. Mr Pratt shall retain and not open or release the
following documents/data to any person unless otherwise
ordered by the Legislative Council or the PPC:

Ensures all material
available to permit
the Legislative
Council to make a
determination on a
claim of privilege.
Retains integrity of
chain of evidence.

a) The report of documents/data tagged and documents
in 3 and 4 of the notices delivered by the third party;
b) The untagged but searched original email caches
removed from the segregated Legislative Council's server;
and
c) The data copy of email caches in 1 and 2 and
documents listed in 3 and 4 of the notices retained in
evidence bags.

2.31

On 26 June 2019 the PPC was encouraged to believe that its procedure had been agreed
to when it received the following response in a letter from the Commissioner of the
CCC: 20
I note that the Privileges Committee has now finalised its procedure for dealing
with the Commission notices. There should be no impediment now to your agent,
Mr Foster, complying with the notices by the due date and I am confident the
Committee will ensure this occurs. I respectfully draw your agent's attention to the
Corruption, Crime and Misconduct Act s 158 in relation to all non-privileged
documents.
As to the balance of your letter, I repeat what I have previously stressed. The
Commission has no interest in, and does not seek to read, any document that is
subject to parliamentary privilege. The Commission's investigation is focused on
whether certain public officers (who happen to be former members of Parliament)
may have acted in a manner which brings their conduct within the definition of
serious misconduct under the Corruption, Crime and Misconduct Act 2003 s 4. The
Commission will not form any opinion until the conclusion of its investigation.
Of course, the Commission unreservedly accepts it is for the House to determine
whether a particular document or communication is subject to privilege. I am
confident that, likewise the House would agree that if the House determines that
the document or communication is not subject to parliamentary privilege, the
Commission is lawfully entitled to that document.
May I thank the House for dealing promptly with the issue and settling its
procedures for dealing with documents over which a claim for privilege is made.
From my knowledge of facts already uncovered by the Commission, I highly doubt

20
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whether the hypothetical situations in the preantepenultimate paragraph of your
letter will emerge. However, that determination is a matter for the House. I look
forward, with the House, to an expeditious resolution of questions of privilege so
that your agent can comply with his legal obligations.

2.32

Having apparently finalised the procedure to be applied to the documents sought by the
CCC, the PPC sought to preserve the status quo in the interim by reminding the Director
General of his obligations in relation to parliamentary privilege. The PPC passed the
following resolution on 25 June 2019 to cover all of the documents sought in both CCC
Notices to Produce. The resolution was forwarded to the Director General of the DPC in a
letter dated 27 June 2019, 21 which also appended the letter from the Commissioner of the
CCC to the PPC dated 26 June 2019 and the ‘agreed’ procedure for identifying and
dealing with privileged documents:
Resolution of the Legislative Council Standing Committee on Procedure and
Privileges made at a deliberative meeting held on 25 June 2019:
1. That given the extent of the Notices to Produce (No. NPR 00615-20194614 and No. NPR 00615-2019-4647) issued by the Corruption and Crime
Commission (CCC) to the Director General of the Department of the Premier
and Cabinet (DPC) on 12 April 2019 and 11 June 2019 respectively, they will
include some documents or data that are proceedings in Parliament within
the meaning of Article 9 of the Bill of Rights 1688;
2. That proceedings in Parliament are immune from compulsory seizure by
any place out of Parliament within the meaning of Article 9 of the Bill of
Rights 1688;
3. That the question of whether documents or data within the scope of each
Notice to Produce is proceedings in Parliament is one for determination by
the Legislative Council;
4. That the release of documents or data that are proceedings in Parliament
by the Director General of DPC to the CCC without the authority of the
Legislative Council or the Procedure and Privileges Committee (Committee)
would constitute a grave breach of the privileges and a contempt of the
Legislative Council of Western Australia;
5. That should the Director General of DPC release documents or data that
are proceedings in Parliament to the CCC without the authority of the
Legislative Council or the Committee:

2.33

21

20

a)

the Committee will report that matter to the Legislative Council;
and

b)

the Legislative Council will determine the questions of breach of
privilege and contempt and any penalty to be imposed under the
Parliamentary Privileges Act 1891.

The PPC was reinforced in its view that an agreed procedure had been finalised with the
Commissioner of the CCC when the Commission invited the Clerk of the Legislative
Council to attend at the CCC offices and receive a demonstration of the Intella software.
The Clerk instead arranged for a senior IT officer from the Parliament, appointed as staff
to the PPC, to liaise with the CCC’s IT officers and to view the Intella software
demonstration on Monday, 1 July 2019.

Letter from the PPC to the Director General of the DPC, dated 27 June 2019. (Appendix 2)

2.34

It was, however, shortly after this arrangement that both the DPC and the CCC appeared
to significantly alter their positions on the now ‘agreed’ procedure.

2.35

From late June 2019 officers from both the CCC and the State Solicitor’s Office,
representing the Director General of the DPC, expressed concerns in several telephone
conversations with the Clerk of the Legislative Council regarding the specific wording of
the CCC Notices to Produce and the requirement as to precisely which officer of the CCC
was authorised to take physical possession of the email data from the DPC. The PPC’s
letter to the Director General of 27 June 2019 had suggested some practical measures
that would simply address these concerns: 22
The agreed procedure provides for a Commission forensic officer to take
possession of the data and documents from the Director General at the time of
execution for the sole purpose of sealing them in evidence bags and handing
them to the Clerk of the Legislative Council, Mr Nigel Pratt. The Clerk has made the
Committee aware of your concerns that releasing the data and documents
described by the notices to a person other than the investigator listed may not be
an adequate discharge of the notices. This is a matter between you and the
Commission. The Committee notes that this concern could be addressed by the
Commission withdrawing the existing notices and reissuing them to be returned
before Mr Adrian Kay (Principal, Digital Forensics). Alternatively, the materials the
subject of the notices could be delivered to Mr Pretorius and through him to the
forensic officer and then to the Clerk at the time of execution. The latter would be
sufficient compliance with the agreed procedure.
The Clerk will be in contact with you in the next few days to confirm the date,
place and time for the delivery of data and documents on or before 5 July 2019.

2.36

On Wednesday, 3 July 2019 an officer of the State Solicitor’s Office, on behalf of the
Director General of the DPC, verbally advised the Clerk of the Legislative Council that
neither the DPC or CCC were prepared to follow the PPC’s procedure and that the DPC
would pursue its own alternative procedure. This was confirmed in writing by the Director
General of the DPC in a letter to the PPC dated 4 July 2019. 23 The letter stated:
As I understand, the provision of this information to the CCC has been the subject
of several discussions between yourself and the Commissioner of the CCC as well
as officers of both parties concerning possible matters of parliamentary privilege. It
is regrettable that both parties have been unable to agree on a process under
which I can comply with the request made of me by the CCC in their notice.

2.37

As the PPC’s understanding was that the PPC and the CCC had reached agreement on a
procedure for dealing with privileged material as at 26 June 2019, the Director General’s
assessment of the situation was surprising. He went on: 24
Under those circumstances I have considered the advice of the State Solicitor, and
Attorney General (who I believe has received advice from the Solicitor-General)
and will be complying with the terms of the notice issued to me by the CCC. This
will, as I understand, involve technical experts at the CCC applying an indexing and
search program to electronic material, while the material remains in the possession
of my Department. This initial step will involve the identification of material
relevant to the CCC inquiry but not its provision to the CCC investigators. I am

22
23
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advised that no material will remain with the CCC at this stage and my
representatives will ensure the material is not read, copied or retained by the CCC.
Subsequently the State Solicitor's Office will consider the identified information for
matters of parliamentary privilege and not produce to the CCC any material that it
identifies as being subject to parliamentary privilege. As you will be aware the CCC
Commissioner has agreed that the CCC does not seek to consider privileged
material as part of its inquiry.
Any remaining information not considered to attract parliamentary privilege will
be provided to the CCC investigators for use in their inquiry.
I propose to use the same process for the second notice issued by the CCC to me
concerning similar matters.
I wish to assure you and the members of the Legislative Council that this is not a
decision taken lightly and is done in compliance with legal requests from the CCC
pertaining to an ongoing investigation, and where the CCC has expressly indicated
that it does not wish to receive any material which is subject to parliamentary
privilege. In the absence of the Legislative Council and the Commissioner reaching
agreement about how privileged material is to be assessed, or there being any
applicable protocol established in advance by Parliament with the CCC for just this
type of situation, I have requested the State Solicitor's Office to review each
document and withhold from production any documents which the State
Solicitor's Office considers are subject to parliamentary privilege. That appears to
be the only feasible course which enables me to comply with my legal obligation
to provide the non-privileged material requested by the CCC by the time required
by the CCC.
There is no intention that I review the material and in this case, as has been the
practice for many years, the number of officers in DPC with access to the email
records of members of parliament and electorate office staff will be minimised.

22

2.38

The Director General’s expressed intention to use officers of the Executive, namely the
staff of the State Solicitor’s Office, to review the emails of the former Members and their
staff in order to identify material that may be subject to parliamentary privilege was
effectively giving notice of a clear intention by the Director General to commit a breach of
privilege and a contempt of the Legislative Council.

2.39

On 3 July 2019 when it first became apparent that neither the DPC nor the CCC were
prepared to follow the PPC’s procedure, the Clerk attempted to contact the
Commissioner of the CCC by leaving a message on his mobile phone voicemail. The Clerk
later received a telephone call from Mr David Robinson, Director Operations of the CCC.
In that conversation after expressing his surprise and disappointment at the turn of
events, the Clerk asserted his view that the delivery of documents by the Director General
of the DPC to the CCC investigator named in the Notices to Produce would constitute
technical compliance with the notice. It would be a matter entirely for the CCC as to what
it did with the evidence released to it and now in its possession, custody and control.
There would therefore be no impediment on the CCC delivering the documents to the
Clerk of the Legislative Council in accordance with the PPC’s procedure. Alternatively, the
CCC could give an undertaking to the Director General of the DPC that it would not
prosecute him for contempt for any alleged non-compliance with the technical
requirements of the Notices to Produce so that the documents could be provided to the
Clerk.

2.40

The Clerk received a response to these matters in an email dated 5 July 2019 from Mr
Robinson, which stated: 25
1. The Commissioner notes the President’s proposed process for receiving and
reviewing the emails of the three former members. The Commission cannot
approve or agree to the process as it is a matter for the Privileges Committee,
not the Commission;
2. The Commissioner remains of the view that providing the Commission's
exhibits officer with temporary custody of the emails, does not constitute
compliance with the notices. I understand that Ms Nelson, Principal Lawyer,
provided the same advice in a telephone conversation with you on 28 June.
3. The question of whether Mr Foster will face contempt proceedings by the
Commission due to noncompliance has not arisen. That question will be
considered, if and when, Mr Foster is in breach of his obligations. The
Commissioner will not give any undertakings in relation to what action he will
take if Mr Foster fails to comply with the notice.
4. The Commission has yet to receive any of the information required by the
notices. As the Commissioner has previously advised the Commission does not
seek any information which would be subject to parliamentary privilege.
Commission staff are assisting DPC in the process of copying the relevant
emails and running search criteria, however, that process is taking place at DPC
and the Commission will not receive any of the material until it has been
subject to review by officers from the SSO.

2.41

On 9 July 2019 the PPC wrote to the Director General of the DPC, once again warning him
that if he pursued his stated intended actions he risked breaching parliamentary privilege
and committing a contempt of the Legislative Council. The PPC stated: 26
On 3 July 2019 I first became aware that you would not be following the procedure
determined by the Procedure and Privileges Committee (PPC) in consultation with
Hon John McKechnie QC, Commissioner of the Corruption and Crime Commission
(CCC). That procedure had been communicated to you by my letter of 27 June
2019.
As stated in the resolutions of the PPC communicated to you on 13 and 27 June
2019, the question as to whether documents or data within the scope of each CCC
Notice to Produce is proceedings in Parliament is ultimately one for determination
by the Legislative Council. It is not a matter for you on advice from the Attorney
General, Solicitor General or State Solicitor. I draw your attention to paragraphs 4
and 5 of those resolutions. Should you release documents or data that are
proceedings in Parliament to the CCC without the authority of the Legislative
Council or the PPC this would constitute a grave breach of the privileges and a
contempt of the Legislative Council. The PPC would report that matter to the
Legislative Council for further action under the Parliamentary Privileges Act 1891.
For the avoidance of doubt I confirm that you do not have that authority.
In addition, I note that the procedure that you have proposed may also expose
those persons who view the documents to contempt proceedings.

25
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2.42

On 9 July 2019 the PPC also passed the following resolution, which was also forwarded to
the Director General of the DPC in a separate letter: 27
That the Director General of the Department of the Premier and Cabinet
(DPC) notify the President of the Legislative Council immediately in writing:

2.43

1.

If any documents or data are produced to the Corruption and
Crime Commission (CCC) pursuant to Notices to Produce (Nos.
NPR 00615-2019-4614 and NPR 00615-2019-4647) served on the
DPC, and at what time and date such production occurred;

2.

If the Director General is served by the CCC with any further
notices to produce documents or data relating to members or
former members of the Legislative Council or the staff of
members or former members of the Legislative Council, and if so,
in relation to each such notice the time and date the notice was
served and the required date for production of the documents or
data to the CCC.

The Director General of the DPC replied to both letters from the PPC on Thursday, 11 July
2019. 28 In relation to the first letter he replied:
The first of those letters seeks two written undertakings from me. As you will
appreciate, the Corruption, Crime and Misconduct Act 2003 (WA) (CCM Act) creates
a number of offences in Part 11, including the offence under section 167 of
disclosing official matter contrary to a notation under section 99 of the CCM Act. It
follows that I cannot give any undertaking which would be inconsistent with my
obligations under the CCM Act.
Accordingly, I cannot give the second undertaking set out in the resolution of the
Procedure and Privileges Committee (PPC) on 9 July 2019.
In relation to the first undertaking, both of the notices referred to in the resolution
were the subject of notations under section 99 of the CCM Act. However, both
notations permit disclosure to you, the Clerk and the Deputy Clerk of the
Legislative Council of information about the notices and any official matter
connected with it. For as long as that remains the case, I am prepared to inform
you, as soon as possible after any documents are produced to the Commission
(should any be produced), at what time and date that production has occurred.
Meanwhile I confirm that to date, no documents have been produced to the
Commission in answer to the notices. I further confirm that following discussion
between the Commission and the State Solicitor's Office, the time for answering
both notices has been extended to Friday, 19 July 2019.

2.44

In relation to the second letter from the PPC, the Director General wrote:
As you observe, I was informed by your letter dated 27 June 2019 of the procedure
which had been determined by the PPC in consultation with Commissioner the
Hon John McKechnie QC. It appears that the Clerk of the Legislative Council and
the Commissioner have taken different views as to whether that procedure had
been acceded to by the Commission. The Commissioner's position (as I
understand it) is that he did not agree to any particular process, but indicated that
he would be satisfied with any process which enabled me to respond to the

27
28
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notices issued by the Commission upon the dates required and by providing the
documents required.
It has since become clear that the Commissioner is not prepared to extend time
sufficiently to permit the PPC's process to be followed. The PPC's process
contemplates the use of the Legislative Council's own servers and lntella
programme rather than the servers of my Department and the lntella programme
of the Commission. I am uncertain about the position in relation to the Legislative
Council's servers, but I understand that the Legislative Council does not yet have
its own copy of the lntella programme. As a result, it appears that following the
PPC's process will inevitably involve a further lengthy delay in producing
documents to the Commission, with a consequential further delay to the
Commission's investigation (which has been on foot since at least the date of the
first notice which I received in April 2019). As I understand it, the Commissioner
does not accept that he agreed with the PPC that such a delay would be
acceptable.
Given the issues raised by the notices it has always been, and remains, my
preference that there be an agreed procedure between the PPC and the
Commissioner which I can follow in order to comply with the notices and avoid
any suggestion of contempt. I have waited as long as I can to answer the notices in
order to provide an opportunity for agreement to be reached. As I observed in my
letter of 4 July 2019, it is regrettable that the PPC and the Commission have been
unable to agree on a process under which I can comply with the request made of
me by the Commission in its notices.
As you will appreciate I am under a statutory obligation (created by Parliament) to
produce documents in answer to the notices unless I have a reasonable excuse.
There does not appear to be any reasonable excuse for me to fail to produce
documents which are not subject to parliamentary privilege, especially when I
understand it to be common ground between the PPC and the Commission that
documents which are not subject to that privilege should be produced to the
Commission.
I do not accept, with respect, that I am not entitled to obtain legal advice in
determining how to answer the notices or in how to deal with any issues of
parliamentary privilege which may arise. If, indeed, I was not able to obtain legal
advice then it would place me in a different position from any other person, who is
served with a notice to produce, even where the notice has a section 99 notation.
The right to obtain legal advice is expressly preserved by section 167(4)(b) of the
CCM Act.
In the absence of an agreement between the PPC and the Commissioner who
holds an office created by Parliament and is entrusted with performing the
functions of the Commission under the CCM Act or any other written law (see
section 9 of the CCM Act), I have avoided so far as possible dealing with any issue
of parliamentary privilege by seeking legal advice. To that end, review of the
documents was postponed, and production of the documents was delayed, so far
as possible to permit an agreement to be reached between the PPC and the
Commission and implemented by me.
As there is still no agreement between the PPC and the Commissioner, it has
become necessary, regrettably, to deal with questions of parliamentary privilege
for the sole purpose of identifying documents which are not subject to that
privilege. The process I have adopted ensures that the documents in question will
not be reviewed by me or my Department, but by the State Solicitor's Office. That
review is being undertaken for the sole purpose of excluding documents which are
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subject to parliamentary privilege and permitting me to produce documents in
answer to the notices.
As I understand the position of the PPC and the Commission, it is common ground
that documents subject to parliamentary privilege should not be produced to the
Commission but that the Commission should otherwise have access to the
documents which it is seeking by way of the notices. The difficulty lies in
identifying and excluding those documents which are subject to parliamentary
privilege.
The process I find it necessary to adopt to identify and exclude those documents,
and the process adopted by the PPC for the same purpose, have much in
common. The differences between them are dictated by the need for the
Commission to be able to undertake its investigation efficiently and the need to
avoid exacerbating the delays which have already occurred.
1. Under the PPC's process, search terms supplied by Commission investigators
would be used to identify the emails of interest to the Commission, only those
emails would be reviewed for parliamentary privilege and no officer of the
Commission would read, copy or retain those emails at that stage. The same
result has been achieved under the process I have adopted, save that it has
already been done rather than incurring further delay while the Legislative
Council obtains its own copy of the lntella programme (and possibly its own or
different servers).
2. Under the PPC's process, the Identified emails and other documents would be
reviewed for parliamentary privilege by an external party and not by any
member of the PPC (or indeed the Legislative Council). The equivalent result
has been achieved under the process I have adopted, in that neither I nor any
member of my Department has reviewed the documents. That task is being
undertaken by the State Solicitor's Office, whereas I understand that the PPC
would prefer the task to be undertaken by a retired judge. No judge (or
support staff for the judge) has been Identified or appointed. Only a retired
High Court or Federal Court judge could be appointed (as, in order to provide
legal advice, the retired judge would require a practising certificate) and the
retired judge would need a large support staff to consider the tens of
thousands of documents involved. The process I have adopted again avoids
unnecessary delay.
3. Under the PPC's process, the PPC would adopt the advice of the external party
it had appointed rather than form an independent view on which of the
documents are subject to parliamentary privilege. Under the process I have
adopted, I will adopt the advice of the State Solicitor's Office rather than form
my own view. This aspect of the processes is materially identical.
4. Under the PPC's process, only those documents which the external party has
advised are not subject to parliamentary privilege will be produced. Under the
process I have adopted, only those documents which the State Solicitor's Office
has advised are not subject to parliamentary privilege will be produced. This
aspect of the processes is also materially identical.
It follows, I trust, that the process I have found it necessary to adopt protects
parliamentary privilege as effectively, and in a way as close as possible to, the
process adopted by the PPC.
I reiterate that I would much prefer to be responding to the notices under a
process that has been agreed between the PPC and the Commission. It would be
helpful if, for future notices to produce, a protocol was established between the
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PPC and the Commission to avoid public officers being placed in a position where
no matter which course they take in good faith, they are at risk of significant
adverse consequences in the form of contempt of Parliament or contempt of the
Commission. That is an initiative which the PPC may wish to pursue and in which
my Department would be pleased to be of assistance.
I also have noted paragraphs 4 and 5 of PPC's resolutions of 13 and 25 June 2019,
to which you refer in your second letter, as well as the other paragraphs of those
resolutions. I take them seriously and have considered them carefully. As I have
sought to emphasise above, every feasible measure is being taken to ensure so far
as possible that I do not produce to the Commission any document that is
proceedings in Parliament. If I do not do so, then on the terms of the PPC's
resolution it is not suggested that I will be in contempt of the Legislative Council.
While this letter is not an appropriate opportunity to engage with the PPC's
resolution in detail, I do note that there must be some doubt about its correctness
(at least in some respects) given the narrow approach which the law takes to
parliamentary privilege based on Article 9 of the Bill of Rights 1689 (Imp). In
particular, there is some difficulty with the proposition that it is only for a House of
Parliament to determine whether any particular document is not subject to
parliamentary privilege. If that were so, such a principle would appear to be
without legal precedent and difficult to apply in practice.
I trust that the above clarifies both the position I have taken and my commitment
to protecting parliamentary privilege in the documents sought by the Commission.
I have taken that position and uphold that commitment in circumstances where I
understand it to be common ground that all the documents sought by the
Commission, except those subject to parliamentary privilege, should be produced
to the Commission as soon as possible in order to enable the Commissioner to
perform the functions entrusted to him by Parliament.

Senior Counsel’s Advice
2.45

It was at this point, where any possibility of agreement between the PPC, CCC and the
Director General of the DPC appeared to have broken down, that the PPC sought senior
counsel’s advice. The PPC thanks Mr Bret Walker SC for providing this urgent advice.

2.46

Before setting out Mr Walker’s advice, it is necessary to provide some context by
summarising the law of parliamentary privilege as it currently applies in Western Australia.

Parliamentary Privilege in Western Australia
2.47

The Bill of Rights 1688 (UK) is law in Western Australia by reason of s.1 of the
Parliamentary Privileges Act 1891. Article 9 of the Bill of Rights 1688 provides (in modern
language) as follows:
Freedom of Speech — That the freedom of speech and debates or proceedings in
Parliament ought not to be impeached or questioned in any court or place out of
Parliament.

2.48

The rationale for freedom of speech in parliamentary proceedings was described in
Prebble v Television New Zealand [1995] 1 AC 321 as:
The need to ensure so far as possible that a member of the legislature and
witnesses before committees of the House can speak freely without fear that what
they say will be later held against them in the courts. The important public interest
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protected by the privilege is to ensure that the member or witness at the time he
speaks is not inhibited from stating fully and freely what he has to say. 29

2.49

The purpose of the immunity is to prevent retribution by the Executive against Members
and those involved in parliamentary proceedings and to protect the free flow of
information necessary in a deliberative democracy. An erosion of the immunity would
likely have a ‘chilling’ effect on the information available to Members and the
legislature. 30

2.50

Another aspect of the immunity is the restriction placed on the use by courts or extrajudicial bodies of evidence of parliamentary proceedings other than to prove an historical
fact 31 or as an aid to statutory interpretation. 32 This was explained in Prebble v
Television New Zealand [1995] 1 AC 321 as follows:
…to allow it to be suggested in cross-examination or submission that a member or
witness was lying to the House could lead to exactly that conflict between the
courts and Parliament which the wider principle of non-intervention is designed to
avoid. Misleading the House is a contempt of the House punishable by the House: if
a court were also to be permitted to decide whether or not a member or witness had
misled the House there would be a serious risk of conflicting decisions on the issue. 33
(emphasis added). 34

2.51

Because the law of Parliament is part of the general law, its privileges are observed by the
court in the course of litigation and are enforced by the court without the need to have
the issued raised specifically. Unlike the doctrine of Executive Privilege 35 enunciated in
the High Court of Australia in Sankey v Whitlam (1978) 21 ALR 505, which is founded on
the court determining a balancing of competing public interests, by contrast, the privilege
of Parliament is absolute.

2.52

It is settled law in Western Australia that Article 9 is to be given a wide interpretation see Halden v Marks (1995) 17 WAR 447 at 461. After citing the relevant authorities
delimiting the scope of the courts’ jurisdiction in relation to determining the existence of
a particular privilege and not to trespass into the legislature’s exclusive jurisdiction in
determining the occasion and manner of the exercise of a privilege 36 the court said:
It is true that there are, indeed, many cases in which the courts have ruled on the
privileges of Parliament, but we know of no case in which a court has made such a
ruling in a case in which the court was asked to enjoin a person or body from
engaging in otherwise lawful conduct on the ground that it was conduct in
contempt of Parliament or a breach of a privilege of Parliament. 37

2.53

29
30

31
32
33
34
35
36
37
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The Parliamentary Privileges Act 1891 (WA) gives the Legislative Council and Legislative
Assembly of Western Australia respectively complete control over the regulation of their
own proceedings and the conduct of their members, free from interference from the

Prebble v Television New Zealand [1995] 1 AC 321 at 334.

See Questions of privilege concerning the defamation action Attorney General and Gow v Leigh, Report of
Privileges Committee, New Zealand House of Representatives, June 2013, p.27.
R v Jackson (1987) 8 NSWLR 116.
Pepper v Hart [1993] AC 593

Prebble v Television New Zealand [1995] 1 AC 321 at 334.

Quoted with approval in Hamilton v Al Fayed [2000] 2 All ER 224.
Now known as public interest immunity.

R v Richards; Ex parte Fitzpatrick and Browne (1955) 92 CLR 157 at 162 and Stockdale v Hansard (1893) 9 AD & E 1.
Halden v Marks [1995] 17 WAR 447 at 462.

courts: Aboriginal Legal Service of Western Australia Inc v State of Western
Australia (1993) 9 WAR 297 at 304 – 305. See also Jenkins v McCusker [2010] WASAT
100 (12 July 2010), paragraph 27.
2.54

In Western Australia, although freedom of speech for Members and witnesses to
committees has been accepted, 38 there is no statutory definition of the meaning of
‘proceedings in parliament’, ‘impeached or questioned’ or ‘place out of Parliament’. The
scope of the Article 9 immunity has not been finally determined by the common law.

Proceedings in Parliament
2.55

Erskine May’s Parliamentary Practice describes the expression ‘proceedings in parliament’
as:
…some formal action, usually a decision, taken by the House in its collective
capacity. This is naturally extended to forms of business in which the House takes
action, and the whole process, the principle part of which is debate, by which it
reaches a decision. An individual member takes part in a proceeding usually by a
speech, but also by various recognised forms of formal action, such as voting,
giving notice of a motion, or presenting a petition or report from a committee…
Officers of the House take part in its proceedings principally carrying out its
orders, general or particular. Strangers also may take part in the proceedings of
the House, for example by giving evidence before it or one of its committees, or
by securing presentation of a petition. 39

2.56

In New South Wales Branch of the Australian Medical Association v Minister for
Health and Community Services (1992) 26 NSWLR 114, Hungerford J at p.123 referred
to with approval a statement in Halsbury’s Laws of England (4th ed., 1980) which included
the asking of a question and giving written notice of a question and matters transacted
external to the debating chamber and committee room as follows:
In its wider sense “proceedings in Parliament” has been used to include matters
connected with, or ancillary to, the formal transaction of business. A select
committee of the Commons, citing and approving a Canadian dictum, stated in its
report that it would be unreasonable to conclude that no act is within the scope of
a member’s duties in the course of parliamentary business unless it is done in the
House or in a committee of it and while the House or a committee is sitting.

2.57

In the late 1930s a House of Commons Select Committee on the Official Secrets Act
considered the scope of the meaning of ‘proceedings in parliament’ and concluded that:
…cases may easily be imagined of communications between one Member and
another or between a Member and a Minister, so closely related to some matter
pending in, or expected to be brought before the House, that, although they do
not take place in the Chamber or a committee room, they form part of the
business of the House, as, for example, where a Member sends to a Minister the
draft of a question he is thinking of putting down, or shows it to another Member
with a view to obtaining advice as to the propriety of putting it down or as to the
manner in which it should be framed. 40

2.58

38
39
40

Given that in a modern Parliament Members have staff that prepare drafts of speeches,
questions, motions and other forms of the House on behalf of Members, for the immunity

R v Wainscott [1899] WAR 77.

Erkine May’s Treatise on the Law, Privileges, Proceedings and Usage of the Parliament, 21st Edition, 1989, p.92.

Erskine May’s Treatise on the Law, Privileges, Proceedings and Usage of the Parliament, 21st Edition 1989, p.92
referring to the Report from the Select Committee on Official Secrets (HC 101 of 1938-39) paragraph 4.
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under Article 9 to protect only those activities that occur in the Chamber or committee
room would not achieve its objective. In each activity that occurs outside these venues
the question is one of degree of connection to actual parliamentary proceedings. If the
necessary connection is not established the matter is not protected. An example of
matters found by a court not to be protected are the expenses claims of Members. 41
Parliamentary Privileges Act 1987 (Cth)
2.59

The Commonwealth Parliamentary Privileges Act 1987 is intended to be a statement of
the common law in relation to Article 9. Although not part of the law of Western
Australia, judicial decision in relation to that Act may provide greater clarity around the
meaning of ‘proceedings in parliament’. Section 16(2) of the Parliamentary Privileges Act
1987 (Cth) provides a definition of proceedings in parliament as follows:
For the purposes of the provisions of article 9 of the Bill of Rights, 1688 as
applying in relation to the Parliament, and for the purposes of this section,
proceedings in Parliament means all words spoken and acts done in the course
of, or for purposes of or incidental to, the transacting of the business of a House or
of a committee, and, without limiting the generality of the foregoing, includes:

2.60

(a)

the giving of evidence before a House or a committee, and evidence
so given;

(b)

the presentation or submission of a document to a House or a
committee;

(c)

the preparation of a document for purposes of or incidental to
the transacting of any such business; and

(d)

the formulation, making or publication of a document, including a
report, by or pursuant to an order of a House or a committee and the
document so formulated, made or published. (Emphasis added)

In O’Chee v Rowley (1997) 150 ALR 199, the Queensland Court of Appeal considered the
effect of section 16(2)(c) on the capacity of the court to order the production of
documents claimed by a Senator to be ‘proceedings in parliament’ and therefore
privileged from production. McPherson JA engrafted the immunity provided by Article 9
to the wording of paragraph (c), resulting in the immunity being expressed as follows:
[the preparation of a document for purposes of or incidental to the transacting of
any …business] (of a House) shall not be impeached or questioned in any court …
out of Parliament. 42

41

42
43
44
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2.61

The court determined that for the immunity to be effective it was required to be
retrospective, that is, it needed to apply to documents that related to matters that were
no longer current business before the Senate. 43

2.62

There are several cases referred to in the 13th Edition of Odger’s Australian Senate Practice
in which courts have determined that documents prepared for use in the House have
been immune from production by reason of them being proceedings in parliament under
the Parliamentary Privileges Act 1987 (Cth), s 16(2) definition. 44 These are as follows:

R v Chaytor [2010] UKSC 52. See also Slipper v Magistrates Court of the ACT and Turner and Commonwealth
Director of Public Prosecutions [2014] ACTSC 85 (9 May 2014).
O’Chee v Rowley (1997) 150 ALR 199 at 208.
Ibid 211.

Odgers’ Australian Senate Practice, 13th Edition, p.60.

•

National Tertiary Education Industry Union v Commonwealth 45 – an action by the
union against the Federal Government in which it sought production of various
documents which consisted of draft answers to estimates questions on notice, draft
answers to anticipated oral questions at estimates hearings, material for answering a
possible parliamentary question and an email message between two officers concerning
the updating of the contents of an estimates hearing brief and a possible parliamentary
question brief. The Australian Senate, through its President expressed the view that all of
the above documents were proceedings in Parliament for the purposes of s 16(2) of the
Parliamentary Privileges Act 1987 (Cth) and were therefore subject to the restrictions on
their use in s 16(3) of that Act. The judge accepted the claim of parliamentary privilege
in respect to all of the documents other than the email message;

•

Australian Communications Authority v Bedford 46 – in which the Federal Magistrates
Court held that briefs prepared for estimates hearings were “proceedings in Parliament”
and therefore immune from production in a criminal matter (despite the fact that they
had been prepared and not used);

•

Community and Public Sector Union v Commonwealth 47 – uncontested proceedings
in the Federal Court that a document prepared for estimates hearings should not have
been admitted into evidence; orders made by consent to strike out references to the
document in the evidence;

•

Niyonsaba v Commonwealth 48 – uncontested claim by the Commonwealth for
immunity from production in the Federal Court for estimates and question time briefs.

2.63

All these cases go to the acceptance of such material being “proceedings in Parliament”
within the meaning of s 16 of the Parliamentary Privileges Act 1987 (Cth), noting that s 16
has been judicially accepted as a correct formulation of the scope of the Article 9
immunity. 49

2.64

There has been disagreement in judicial and academic circles on whether s 16(2) of the
Parliamentary Privileges Act 1987 (Cth) expands the privilege provided by Article 9 of the
Bill of Rights 1688 by capturing all acts done that are incidental to the transaction of
business in the House. 50 However, the expression ‘proceeding in parliament’, will at its
most limited scope include the preparation of a document by or on behalf of a Member
for the purposes of transacting parliamentary business. This will include cases where the
document is a draft and never actually used in any parliamentary proceeding.

Court or place out of Parliament

45
46
47
48
49
50

2.65

The prohibition on impeaching or questioning freedom of speech, debates or
proceedings in Parliament applies to courts or a ‘place out of parliament’.

2.66

The CCC is clearly not a court. It has no capacity to make a final determination of legal
rights and obligations between parties in litigation. It is a statutory investigation agency
with the capacity to make non-binding determinations regarding misconduct of public
officers. It has some features common to courts, the most obvious being the capacity to

National Tertiary Education Industry Union v Commonwealth of Australia [2001] FCA 610.
Unreported Federal Magistrates Court, 28 March 2006, Weinberg J.
Unreported Federal Court of Australia, 11 July 2007.
Unreported Federal Court of Australia, 2007.

Prebble v Television New Zealand [1995] 1 AC 321 at 333.

See the discussion by Enid Campbell in chapter 2, Parliamentary Privilege, The Federation Press, 2003, pp.14-16.
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take evidence on oath and to prosecute for offences against the Act in the nature of
contempt. 51
2.67

In Western Australia royal commissions have been accepted as a ‘place out of parliament’
for the purpose of Article 9 of the Bill of Rights 1688. 52 Similar to the CCC, Royal
Commissions have been given statutory powers to require evidence to be given by
witnesses on oath. Royal Commissions may make recommendations but like the CCC
have no power to make final determinations. The CCC powers in regard to witnesses are
substantial and include the abrogation of the common law right of a witness to refuse to
give evidence that may incriminate them and of an accused person to refuse to give
evidence at all. 53

2.68

There is legal authority supporting the proposition that a ‘place out of parliament’ will
include a disciplinary tribunal. In Jenkins v McCusker [2010] WASAT 100, the State
Administrative Tribunal considered an application for review of a decision of the Legal
Practitioners Complaints Committee which had dismissed a complaint by Mr Jenkins
against the Parliamentary Inspector of the Corruption and Crime Commission. A question
arose on review as to whether or not the investigation of the complaint might constitute
a contempt of parliament. The Tribunal determined that any proceedings which sought
to impeach conclusions reached in a report prepared by the Parliamentary Inspector to
the CCC ought not to be ventilated in a complaints proceeding against the Inspector as
this would constitute a breach of Parliamentary privilege. This was the case even where
the report of the Parliamentary Inspector was not prepared at the request of the Joint
Standing Committee on the CCC or for the purpose of tabling in Parliament. In reaching
its decision the SAT reviewed the relevant cases and statutory provisions in other
jurisdictions, accepted the wide interpretation of Article 9 as to what can constitute a
proceeding in parliament in Halden v Marks and adopted the view of the English Court
of Appeal in Hamilton v Al Fayed in concluding that its proceedings would impeach a
proceeding in parliament - the Inspector’s report - and therefore could not proceed.

2.69

Other Australian corruption bodies have considered themselves subject to the evidentiary
restrictions in Article 9. In 2002, the Legislative Assembly of NSW requested that ICAC
investigate the regulation of secondary employment by its members, specifically the
conduct of the Leader of the Opposition in his role as a ‘public affairs’ consultant and
allegations that he had used questions in parliament that further the interest of his
employer. As reported in the article in the Australasian Parliamentary Review:
ICAC…felt that it was unable to comment on the conduct of the Leader of the
Opposition as it could not ‘use its statutory investigative powers as [it]… did not
have the statutory authority to investigate matters where parliamentary privilege
applies. The Commissioner explained that ‘the jurisdiction of the ICAC did not
extend to questioning the motive, intention or good faith of anything forming part
of the proceedings in Parliament, or questioning or… drawing inferences from
anything forming part of Parliamentary proceedings’ 54

2.70

51
52
53
54
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The statement above reflects the statutory preservation of parliamentary privilege
contained in the Independent Commission Against Corruption Act 1988 (NSW) which
provides at s 122:

A v Maughan [2016] WASCA 128.

Halden v Marks (1995) 17 WAR 447.

See collectively Parts 6 to 10 of the Corruption, Crime and Misconduct Act 2003.

Anti-corruption agencies: Impact on the privileges and immunities of parliament, Carly Sheen, Acting Committee
Director, NSW Legislative Assembly Australasian Parliamentary Review, autumn 2012, Vol 27(1), p.20.

(1) Nothing in this Act shall be taken to affect the rights and privileges of
Parliament in relation to the freedom of speech, and debates and proceedings,
in Parliament.

2.71

If the above reflects the common law position in Western Australia, the CCC would
certainly be a ‘place out of parliament’.

2.72

The CCC is a permanent commission established by statute with powerful investigative
powers. 55 It is authorised to make assessments and opinions regarding misconduct
following investigation. 56 An opinion regarding misconduct is not to be taken as, a
finding or opinion that a particular person has committed, or is committing or is about to
commit a criminal offence or disciplinary offence. 57

2.73

Section 3(2) of the states:
Nothing in this Act affects, or is intended to affect, the operation of the
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 and a
power, right or function conferred under this Act is not to be exercised if, or to the
extent, that the exercise would relate to a matter determinable by a House of
Parliament.

Execution of Search Warrants on Members of Parliament
2.74

The difficulty faced by the PPC from the start of this matter has been the lack of a
precedent case where a Member, or former Member, of Parliament who is the subject of
an investigation was unaware that a search warrant or Notice to Produce had been issued
on a third party who had possession of the Member’s documents, thereby denying the
Member the ability to make their own claim of parliamentary privilege.

2.75

Nevertheless, two cases, in particular, have guided the PPC’s approach to this matter.

Crane v Gething 2000 FCA 45
2.76

In the case of Crane v Gething, French J, as he then was, of the Federal Court of Australia
outlined the proper role of the Court in determining questions of parliamentary privilege
which arise between the Executive and the Parliament and not in the course of judicial
proceedings. In that case an Australian Senator had made a claim of parliamentary
privilege in relation to documents seized from his electorate office in Western Australia
during the execution of a search warrant by the Australian Federal Police. The Clerk of
the Senate advised the Senator that he had three options for determining whether any of
the material was the subject of parliamentary privilege:
1. To allow the police to have access to the material, wait to see whether any of it
is proposed to be used in any legal proceedings and then contest the use of it
in those legal proceedings in the court in which they are to take place.
2. Bring an action in a court to seek a judgment that all or some of the material is
protected by parliamentary privilege and therefore immune from seizure.
3. Agree with the Australian Federal Police to the procedure whereby a neutral
third party examine the material and determine whether any of it is the subject
of parliamentary privilege.

55
56
57

Corruption, Crime and Misconduct Act 2003, s 7B.
Ibid, s 22.

Ibid, s 23(2).
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2.77

It was not necessary for French J to make a determination on the issue of parliamentary
privilege on the facts of the case, but he did make some general observations that a
Court will not intervene in a conflict between the Executive and Parliament over an
“administrative action” of the Executive regarding the execution of a search warrant and
any resulting claims of parliamentary privilege:
But whatever the full content of parliamentary privilege it does not derive from
judge made rules nor does it depend for its application upon any exercise of
judicial discretion. While the law of parliamentary privilege may properly be
applied by the court in judicial proceedings where the privilege impacts upon the
exercise of the court's jurisdiction and powers, it is not, in the ordinary course, for
the courts to decide questions of privilege as between the Executive and the
Parliament in litigation between the subject and the executive. That is not to say
that such questions may not arise in litigation in which, for example, the presiding
officer of the House is a party, e.g. Egan v Willis [1998] HCA 71; (1998) 195 CLR
424.
The question of parliamentary privilege against executive action arose for
consideration in the Full Court of the Supreme Court of Western Australia in
Halden v Marks (1995) 17 WAR 447. There the court was asked, in proceedings
between a Royal Commissioner and a member of parliament, whether the
Commissioner could proceed under his terms of reference, which related to the
presentation of a petition to the Legislative Council, without breaching the
privileges and immunities of parliament. The Full Court, like the judge at first
instance, declined to adjudicate upon the point. It accepted as a "settled principle"
the proposition that "the courts will not intrude on the role of Parliament and will
endeavour to regulate their own proceedings so as to avoid doing so" (at 462). As
was pointed out in the judgment, the cases in which courts have adjudicated upon
parliamentary privilege fall into two main categories:
1.

Where a question of parliamentary privilege is raised in a case already
before the court, as for example, where a party seeks to rely on
something said or done in parliament.

2.

Where the court has been asked to review action by parliament to
enforce its proceedings, most commonly where parliament has by
warrant sought to subject a citizen to restraint by arrest. (462)

Their Honours said:
"In this case, the appellants seek to have judicially determined both what is the
application of the privilege defined in Art 9 to the proceedings and the
proposed proceedings in the Commission, and whether the conduct of those
proceedings will be a breach of that privilege. We cannot see how that can be
done without intruding into the exclusive domain of parliament to "determine
for itself, without review, what is contempt": see Victoria Legislative Assembly
Speaker v Glass (1871) LR 3, PC App 560 at 573."
As senior counsel for the third respondent said, there are few occasions when any
person comes to the court simply seeking to vindicate a privilege of parliament
where it is not incidental to some pending cause before the court. Counsel
characterised this application, insofar as it related to parliamentary privilege, as an
attempt to enforce through the court a claim for privilege, a course not done or
permitted in the past. Counsel submitted that if the claim is to be advanced or
vindicated then it should be done by the parliament and in the parliament.
Counsel for the President of the Senate had no instructions on the question
whether the court was an appropriate forum for the ventilation of the privilege
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issue, but submitted that that was really for the court to decide. No submission
was made on behalf of the Senate on the question whether parliamentary privilege
under s 16 of the Act could be invoked in relation to the search and seizure of
documents pursuant to a search warrant. As is apparent, I agree with the thrust of
the submission made by counsel for the third respondent. Where documents the
subject of a claim of privilege on the part of a House of Parliament are tendered in
a court in the context of a prosecution or other proceeding the court may have to
decide the question for itself, applying the provisions of s 16. But the subject
documents, being seized in aid of a lawful administrative investigation, the claim
for privilege in respect of them does not arise under s 16 and does not otherwise
fall for determination by the court in this litigation. 58

Hon Peter Breen MLC (New South Wales Legislative Council, 2003)
2.78

The second guiding case is that of the Hon Peter Breen, who at the relevant time was a
Member of the New South Wales Legislative Council. On 3 October 2003 officers of the
New South Wales Independent Commission Against Corruption executed a search
warrant at the Parliament House office of the Hon Peter Breen. The following summary of
the case is from The execution of search warrants, extract from New South Wales
Legislative Council Practice, Chapter 3, pp72-75: 59
During the execution of the warrant, the officers seized a quantity of documents,
as well as two computer hard drives and Mr Breen’s laptop computer. It became
evident later that, despite section 122 of the Independent Commission Against
Corruption Act 1988 which expressly preserves parliamentary privilege, and
assurances from the officers themselves that they would respect that privilege,
some of the material seized was outside the authorisation of the warrant and some
was immune from seizure by virtue of parliamentary privilege. This included at
least one document, as well as Mr Breen’s laptop and desktop computer hard
drives, which it later transpired had been ‘imaged’ by the Independent
Commission Against Corruption.
Following recommendations of the Standing Committee on Parliamentary Privilege
and Ethics which inquired into the incident, the House adopted a resolution to
resolve the matter to the following effect:

58
59

•

The seized material was to be returned to the President of the House,
and retained in the possession of the Clerk, until the issue of
parliamentary privilege had been determined.

•

The member, the Clerk of the House, and a representative of the
Commission were to ‘jointly be present at’ the examination of the
material.

•

The member and the Clerk were to identify any items claimed to be
within the scope of ‘proceedings in Parliament’, according to a
definition of that expression which was stated in the resolution, in the
same terms as the definition contained in the Parliamentary Privileges
Act 1987 (Cth).

•

The Commission was to have the right to dispute any such claims, and
to provide reasons; the member was to have the right to provide
reasons in support of any disputed claim.

Crane v Gething 2000 FCA 45, per French J, paras 47-49.

New South Wales Legislative Council Practice, Chapter 3, pp73-75.
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•

Any items that the House determined as within the scope of
‘proceedings in Parliament’ were to remain in the custody of the Clerk
until the House otherwise decided, with a copy to be made available
to the member.

•

Any items that the House determined were not privileged, or in
respect of which a claim of privilege was not made, were to be
returned to the Commission.

This episode highlighted the difficulty of an investigating body such as the
Independent Commission Against Corruption, with extensive statutory powers of
entry, inspection and subsequent seizure of documents, in dealing with
parliamentary privilege.
The procedure followed in the Breen case differs from the procedure followed in
similar cases in the Australian Senate, where an independent ‘legal arbiter’ has
been appointed to review material seized under warrant, and make an assessment
as to whether any of the material was immune from seizure. In particular, the
procedure in the Breen case included steps to enable the particular documents in
dispute to be identified, allowing undisputed documents to be returned to the
Commission at an early stage, and provided for the question of immunity from
seizure to be determined by the House itself rather than an agent.
…
There is no settled law in the case of the seizure of members’ documents under
search warrant. However, as the procedure followed in the Breen case suggests,
material cannot be seized if it is covered by parliamentary privilege, although not
every document or item in a member’s office is necessarily covered by
parliamentary privilege. 60

The Advice of Mr Bret Walker SC
2.79

60
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On 17 July 2019 Mr Bret Walker SC provided advice to the PPC. In summary, that advice
was:
•

It is clear from the Corruption, Crime and Misconduct Act 2003 that the
powers, including the compulsion exerted by the creation of an offence,
do not extend to the production of anything which, as a matter of
parliamentary privilege, need not be produced.

•

The State Solicitor has not been chosen by the Legislative Council to
determine what is or is not subject to parliamentary privilege.
Notwithstanding that the State Solicitor has high professional obligations
cast on them, they are still to be identified with the Executive.

•

The Legislative Council should not put itself in the position of having
serious matters intrinsic to its identity and function as a Chamber of
Parliament, such as parliamentary privilege, decided for it, in effect, by
delegation to the Executive. It does not mean that the Executive cannot
be, as a matter of sensible use of taxpayers’ money, an agent for the
Legislative Council, as they obviously are with respect to housing and

See also: Parliamentary privilege and seizure of documents by ICAC, New South Wales Legislative Council
Standing Committee on Parliamentary Privilege and Ethics, Report 25, 3 December 2003; and Parliamentary
privilege and seizure of documents by ICAC No. 2, New South Wales Legislative Council Standing Committee on
Parliamentary Privilege and Ethics, Report 28, 31 March 2004.

servicing email communication. That agency is one which has its own,
rather fraught set of circumstances.
•

The principled approach is that unless and until the State Solicitor is by
the voluntary choice of the Legislative Council selected as the means by
which claims for parliamentary privilege will be determined, it must not be
done. It would be to usurp the role of the Legislative Council—that is, as
one of the chambers of Parliament—as the organ that decides that
something is privileged.

•

The device of the independent person, although it has become customary
in Australian jurisdictions, is only a device; it is not required by law, and
the Legislative Council could, either as a Chamber or through delegation
to a committee, do it itself, of course. The critical point of principle is that
it is for the Legislative Council to determine who conducts the
examination of the documents to determine parliamentary privilege.

•

The PPC should obtain from the DPC an exhaustive list of the documents
covered by the CCC Notices to Produce, even if the documents amount to
thousands, preferably at the point that they are proposed to be delivered
to the CCC. If, over the PPC’s protest, the documents are delivered to the
CCC without the PPC vetting them, what has been delivered must also be
notified, and that can be required by a summons of the PPC.

•

What appears at first sight to be a ‘Mexican standoff’— where the
Legislative Council holds back more than it should be holding back, and
the CCC seek more than they should be seeking— in fact, resolves very
readily. The paramountcy is the Legislative Council’s, not the CCC’s. It all
comes from the terms of the CCC Notices to Produce. If the Legislative
Council prevents anything being handed over until checked for
parliamentary privilege, the Council knows it will be holding back
documents from the CCC that eventually ought to be handed over. If the
CCC take all the documents, they know they will be taking more than they
are entitled to receive. First, there is nothing in the CCC’s Notices to
Produce that enables ready segregation, because it simply claims all
communications by references to a Member over a long period. The CCC
Notices to Produce do not really permit production to be easily sorted. It
means that literally every communication needs to be looked at
individually. The CCC are the authors of that. Second, there is no
obligation, under the Corruption, Crime and Misconduct Act 2003 or the
CCC Notices to Produce, to hand to the CCC documents covered by
parliamentary privilege. Third, the DPC and their proposed delegate, if you
like—the State Solicitor—has no right to insist on deciding questions of
privilege appertaining to the Legislative Council. All of that means that the
DPC have at the moment not only a reasonable excuse but a positive
obligation not to do anything in breach of—that is, in contempt of—
parliamentary privilege.

The Production of Documents to the CCC
2.80

On 18 July 2019 the PPC wrote to the Director General of the DPC (and sent a courtesy
copy to the Commissioner of the CCC) advising him as follows: 61
The Committee thanks you for your undertaking to advise the President as soon as
possible if any documents or data are produced to the Corruption and Crime

61

Letter from the PPC to the Director General of the DPC, dated 18 July 2019. (Appendix 2)

37

Commission (CCC) pursuant to Notices to Produce (Nos. NPR 00615-2019-4614
and NPR 00615-2019-4647) served on the Department on the Premier and
Cabinet, and at what time and date such production occurred.
The Committee reaffirms its advice to you, as stated in the resolutions of the
Committee communicated to you on 13 and 27 June 2019, that the question as to
whether documents or data within the scope of each of the CCC Notices to
Produce is proceedings in Parliament is one for determination by the Legislative
Council. It is not a matter for you on advice from the Attorney General, Solicitor
General or State Solicitor’s Office. It is also certainly not a matter for the State
Solicitor’s Office to determine.
Should you release any documents or data that are proceedings in Parliament to
the CCC without the authority of the Legislative Council or this Committee, it will
constitute a grave breach of privilege and a contempt of the Legislative Council.
This Committee will be required to report the matter to the Legislative Council for
further action under the Parliamentary Privileges Act 1891.
The Committee maintains that the procedure that it developed in good faith
through an exchange of correspondence with the Commissioner of the CCC is the
only appropriate procedure to ensure that information that is subject to
parliamentary privilege is not released to the CCC.
The President and the Committee in all of their interactions with the Commissioner
have been cognisant of the need to avoid undue delay to the CCC investigation.
The modest delay that may have arisen by instigating the Committee’s procedure
was absolutely necessary to ensure the protection of parliamentary privilege,
which the Committee maintains is one for Parliament and not organs of the
Executive to determine.
In the Committee’s view, and after having received independent Senior Counsel’s
advice, the fact that your current course of action would breach the undoubted
privileges of the Legislative Council would clearly constitute a reasonable excuse
under s.158 of the Corruption, Crime and Misconduct Act 2003. In these
circumstances it is within your power to not comply with the two CCC notices and
release the documents and data the subject of the notices in the manner
contemplated by the Committee’s procedure. You have elected to do otherwise
and in doing so have placed yourself and other officers of the Executive in a
position where they will be in contempt of the Legislative Council.
As our agent in relation to Members’ email data, you are required to follow the
procedure developed by the Committee.

2.81

On 22 July 2019, the PPC received a brief letter from Ms Emily Roper, Acting Director
General of the DPC, advising that documents had been produced to the CCC. 62 The letter
stated:
Further to recent correspondence regarding this matter, I write to inform you that
all documents falling within Corruption and Crime Commission notices NPR
00615-2019-4614 and NPR 00615-2019-4647:

62
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a)

limited by the application of the search terms supplied by the
Commission's investigators;

b)

excluding any documents only available on backup records held by
the Department of the Premier and Cabinet;

Letter from the Acting Director General of the DPC to the PPC, dated 22 July 2019. (Appendix 2).

c)

excluding any documents which are subject to parliamentary privilege;
and

d)

excluding any other document which the Commission confirmed that
it did not require to be produced;

were produced to the Commission in compliance with the notices at 3.47 pm
today.
The documents were produced on the direct instruction of the Director General,
Mr Darren Foster, who is currently on leave in the United States.
As the Director General said would be the case in his letter dated 11 July 2019, a
further copy of which I attach, neither he nor any other officer of this Department
has reviewed the documents. Instead, Mr Foster instructed the State Solicitor's
Office to review them for parliamentary privilege and he understands that each of
the documents produced was reviewed by the State Solicitor's Office and, in that
Office's opinion, is not subject to parliamentary privilege.

2.82

The PPC resolved to conduct its own ‘audit’ of the documents that had been produced by
the Director General of the DPC to the CCC. The PPC intended to do this by applying the
procedure that it had developed with the assistance of the Commissioner of the CCC to
the email data and other documents produced to see if the same set of documents would
have been released to the CCC if the PPC’s procedure had been followed.

2.83

In order to facilitate this audit, on 2 August 2019 the PPC further resolved to issue a
summons for the attendance of Ms Emily Roper, Acting Director General of the DPC, at a
hearing before the Committee at 9.00am on Friday 9 August 2019. The summons
ordered Ms Roper to produce to the PPC at that time the following documents in relation
to CCC Notices to Produce Nos. NPR 00615-2019-4614 and NPR 00615-2019-4647, or
any further notice issued to the Director General, Department of the Premier and Cabinet:

2.84
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•

all documents that were identified as relevant to the CCC investigation, together with a
list of those documents;

•

all documents that were identified as being subject to parliamentary privilege, together
with a list of those documents; and

•

all documents that were produced to the CCC in compliance with each of the CCC
Notices to Produce, together with a list of those documents.
Ms Roper, being the Acting Director General at the time, was the appropriate person to
whom to direct the summons. Ms Roper’s subsequent refusal to comply with the
summons is the basis of this report.

The PPC’s Ongoing Inquiry
3.1

Pursuant to the matter of privilege referred by the President on 12 June 2019 and the
Legislative Council’s resolution of that date, the PPC is continuing its inquiry. It has taken
steps to prevent further possible breaches of privilege by the Director General of the DPC.

3.2

In his letter to the PPC dated 25 July 2019 (Appendix 2), the Commissioner of the CCC
wrote that:
A further s 95 notice is likely to be issued in the future requiring material from the
back up tapes to be produced to the Commission. This is likely to produce email
documents in the millions to be reviewed and considered, as well as multiple
terabytes of data.
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3.3

This comment must be read in the context of the Commissioner’s comment in his letter to
the PPC of 13 May 2019 (Appendix 2) where he wrote:
Clearly, the documents of interest to the Commission need to be inspected by
Parliament or its designate so that a claim of privilege might properly be made in
respect of documents.

3.4

The PPC considers that there is a reasonable apprehension that the Director General of
the DPC will again undertake his procedure in respect to any additional Notices to
Produce issued by the CCC in respect to Members’ documents and those of their staff.
Consequently, on 9 August 2019, the PPC made the following order and communicated
that to the Director General of the DPC so as to prevent the likelihood of future breaches
of the Legislative Council’s privileges:
That Mr Darren Foster, Director General, Department of the Premier and
Cabinet, or any person acting in that capacity, is hereby ordered:

3.5

1.

to not produce to the Corruption and Crime Commission or any
other investigative agency in answer to any compulsory process
or otherwise any document or data in the Department’s
possession that was created or received by a current or former
member of the Legislative Council or their staff; and

2.

to produce the documents or data that is the subject of any
compulsory process immediately to the Legislative Council
Standing Committee on Procedure and Privileges pursuant to the
provisions of the Parliamentary Privileges Act 1891 for the
Committee to determine whether:
(a)

its description falls within the lawful scope of any
warrant, notice to produce, or other similar
power granted to an investigative agency under a
written law; and

(b)

the documents or data is not proceedings in
Parliament within the meaning of Article 9 of the
Bill of Rights 1688 or does not otherwise fall
within the scope of parliamentary privilege.

The PPC now recommends that this resolution of the PPC be further enforced by an order
of the Legislative Council.

RECOMMENDATION 2
That the Legislative Council refer the following matter to the Standing Committee on Procedure
and Privileges for investigation and report:
In relation to the actions of Mr Darren Foster, the Director General of the Department of
the Premier and Cabinet, in producing documents to the Corruption and Crime
Commission relating to former Members of the Legislative Council without following a
procedure that the Legislative Council or the Legislative Council Standing Committee on
Procedure and Privileges had authorised for determining issues of parliamentary privilege:
(1)
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Did Mr Darren Foster, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

(2)

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for
each contempt or breach?

RECOMMENDATION 3
That the Legislative Council order:
That Mr Darren Foster, Director General, Department of the Premier and Cabinet, or any
person acting in that capacity, is hereby ordered:
1.

to attend before the Legislative Council Standing Committee on
Procedure and Privileges to produce the documents listed below at the
Legislative Council Committee Office, Ground Floor, 18-32 Parliament
Place, West Perth at 9.00am on Friday, 23 August 2019; and

2.

to continue in attendance until released by order of the Committee;
DOCUMENTS TO BE PRODUCED:

In relation to Corruption and Crime Commission (CCC) Notices to Produce Nos.
NPR 00615-2019-4614 and NPR 00615-2019-4647, or any further notice issued to
the Director General, Department of the Premier and Cabinet:
(a)
(b)

(c)

all documents that were identified as relevant to the CCC
investigation, together with a list of those documents;
all documents that were identified as being subject to
parliamentary privilege, together with a list of those documents;
and
all documents that were produced to the CCC in compliance with
each of the CCC Notices to Produce, together with a list of those
documents.

RECOMMENDATION 4
That the Legislative Council order:
That Mr Darren Foster, Director General, Department of the Premier and Cabinet
(Department), or any person acting in that capacity, is hereby ordered:
1.

to not produce to the Corruption and Crime Commission or any other
investigative agency in answer to any further compulsory process or
otherwise any document or data in the Department’s possession, custody
or power that was created or received by a current or former member of
the Legislative Council or their staff; and

2.

to produce any documents or data that is the subject of any further
compulsory process immediately to the Legislative Council Standing
Committee on Procedure and Privileges at the Legislative Council
Committee Office, Ground Floor, 18-32 Parliament Place, West Perth,
pursuant to the provisions of the Parliamentary Privileges Act 1891 for
that Committee to determine whether:
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(a)

(b)

Hon Kate Doust MLC
Chair
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its description falls within the lawful scope of any warrant,
notice to produce, or other similar power granted to an
investigative agency under a written law; and
the documents or data is not proceedings in Parliament
within the meaning of Article 9 of the Bill of Rights 1688
or does not otherwise fall within the scope of
parliamentary privilege.
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