STATE GOVERNMENT RESPONSE TO JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION REPORT 84,. ACCESS TO
AUSTRALIAN STANDARDS ADOPTED IN DELEGATED LEGISLATION '

RECOMMENDATION

RESPONSE

Recommendation 1

That the Departmeni of Commerce, representing the Government of Western
Australia as a member of Standards Australia, works with other members as
soon as possible to bring about a general meeting of Standards Australia under
Articie 20 of fis constitution, for the purposes of setiling the options open to
Standards Australia (if any) when the option clause in the Pubiishing Licensing
Agreement is considered in 2018.

Supported in principle

Officials from Standards Australia have advised the Department of Commerce
that the Committee’s Report 84 has been raised, and that a general meefing of
Standards Ausiralia members 1o discuss future arrangements is supported.

Recommendation 2

That the Minister for Commerce, as a member of the Industry and Skills Councll
of the Council of Australian Govemments, seeks to have placed on the agenda
of that Council a discussion with Commonwealth, State and Territory colleagues
regarding the opifions open to Standards Australia (if any) when the option clause
in the Publishing Licensing Agreement is considered in 2018.

Supported

The Winister for Commerce has commenced action to have the matter listed for
consideration at the next meeting of the Council of Australian Governments
{COAG) Industry and Skilis Council.

Recommendation 3

That the Government directs all departments and agencies within Western
Australia fo replicate the practice of the Department of Environment Regulation,
in that where an Australian Standard or cther external material is adopted. into
delegated legisiation made by that department or agency, a copy of that
Standard or other material,.or of the relevant part of if, be supplied upon request
free of charge, and that the department or agency bear the cost of doing so.

Supported in part

A blanket Governmenti requirement for agencies io supply and fund on request
free copies of Standards to members of the public to keep is nof supported. 1§
would be anerous, and weould fail o take account of the large variation between
State agencies in the scope of standards referenced in legislation, the unknown
levels of demand for public access fo those stendards and the rapidly changing
digital information environment. :

However, a more flexible approach is supporied. [t would be based on case-by-
case consideration of the estimated costs and benefits of accessing the
Siandards proposed to be referenced in pariicular legislation, and options for
funding that access. (See response to Recommendation 11.) For example,
some agencies will keep hard copies of Standards on their premises, or make
available electronic copies for the public o consuli or borrow. Where the
decision is o support agency funded inspeciion or loan access to the Standards
in question, data on usage over time could inform future funding decisions.
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Greater flexibility should also be considerad in the range of end-user products
and cest opfions, including digial sclutions, availakble to governments to support
access to standards referenced in legislation. (The ouicome of work underfaken
nationally {o give effect to Recommendation 12 may also address this issue.)

Recommendation 4

Thet section 43 of the Interpretation Act 1984, or such other provision considerad
more suitable by Parliamentary Counsel, be amended so that departments or
agencies that adopt an Australian Standard or other external material in .
delegated legislation be required to keep a copy of that Australian Standard or
other material available at the entity’s principal office or other convenient place,
available to the public, free of charge, during office hours.

Supporied in principle

Further consideration needs to be given as {0 how best o achieve this cuicome
legislatively, given the number and variety of existing provisions in Western
Australian legisiation that empower incorporation cf material by reference. Some
flexdbility will be required o enable agencies to explore the most appropriate-
mechanism fo enable a copy of the adopted material to be inspected by
members of the public. It should also be a requirement that the relevant agency
noiify the public, in a suitable way (for exarnple on their website), of the
availability of the adopted material and where it can be inspected.

Recommendation 5

That section 5.94 of the Local Government Act 1985, or such other provision
considered more suitable by Parlismentary Counsel, be amended to make it
clear that any local government that adopts an Ausiralian Standard or any other’
external material in  local law must keep a copy of the same at its main offices,
available for inspection free of charge during the Counci's office hours.

Not supported

Local governments differ vastly in size and location. The proposal is likely to
nlace significant costs on them, sinca they would have a duty to acquire and
make available copies of every Standard mentioned in their local laws. There
does not appear to be a strong demand by members of the ganeral public to
access these Standards. i is also uncertain whether accessing these
documents will be useful 1o a layparson, given the complex technical information
that Australian Standards tend to contain. At this stage, the likely cosis of the
proposal would seem to outweigh the perceived benefits.

Recommendation 6

That when Premier's Circular 2014/01 is reviewed in February 2017, the
opportunity is taken to amend the Committee’s requirements to include a hard
copy of any Australian Standard or cther external material called up (adopted)
into delegated legislation, rather than an electronic copy.

Supporied in principle

The proposal will be considered when the Premier's Circular 2014/01 is reviewad
in 2017. tis also noted that flexibility needs to be maintained to accommodate
the likely future development of better digital solutions to support access to
standards referenced In legislation.

Recommendation 7

That the amendmant to the Premier's Circular recommended at
Recommendation 6 be replicated for the purposes of the'scrutiny of lccal laws by
amending the Local Laws Explanatory Memoranda Directions 2010 to include a
requirement to supply the Committee with a hard copy of any Standard or ather
extemal material called up (adopted) in a local law.

Supported in principle

The propesed amendments fo the Local Laws Explanatory Memoranda
Directions 2010 will be considered when the Premier's Circular 2014/01 is
reviewad in 2017. itis also noted that flexibility needs 1o be maintained to
atcommodaie the likely future develcpment of better digital solufions to support
access to standards referenced in legislation.
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Recommendation 8

That consideration be given to amending section 43 of the Interpretation Act
1884, ar such other provision considered more suitable by Parliamentary
Counssl, so that, unless the confrary intention is mads clear on the face of an
empowering statute, delegated legislation may noi make provision in-relation o &
matter by applying, adopting ot incorporating any matter contained in an
instrument or other writing ‘as existing from time to fime’ or any similar statutory
farmulation.

Supportéd in principle -

This default position for incorporation by reference is appropriate, and deviaiions
should have fo be justified. Further consideration needs fo be given as io how
best to achieve this outcome legislafively, given the number and variety of
existing provisions in Western Australian legisiation that empower mcorporation
of material by reference.

Recommendation 8

That Premiers Circular 2014/01, when reviewed in January 2017, be expanded
fo include a requirement that, if any documents are incorporated in delegated
legislation by reference, then the accompanying explanatory memorandum
suppiied to the Committee must contain an explanation as to the necessity or
desirability of the incorporation and a dascription of the decuments so
incorporated.

Supported

The proposal wﬂl be considerad when the Premier's Circular 2014/01 is reviewed
in2017.

Recommendation 10

That section 42 of the Inferpretation Act 1884, and/or such other provision
considered more suitable by Parliamentary Counsel, be amended so that
depariments, agencies or local governments that adopt an Australian Standard
or other external material in delegated legislation be required to table a copy of
that Standard or other material in each House of the Parliament.

Supported in principle

This is the approach adepied in Vicioria. However, 1o achieve the same
outcome in Western Australia, a different approach to the tabling process is
required. The Parliamentary Counsel's Office currently provides copies of
subsidiary legislation, exiracted from the Gazeffe, to both Houses of Parliament
for tabling en behalf of government agencies. Any addifional material that the
agency would be required to table would have 1o be provided to Parliamentary
Counsel's Office, since the Patliamentary Counsel’s Office could not source this
material. if is alsc noted that flexibility needs to be maintained to accommodate
the likely future development of better digital sclutions %o support access to
standards referenced in legislation.

Recommendation 11

That Premier's Circular 2014/01, when reviewed in January 2017, be expanded
fo include, where & Standard is called-up in'delegated legislation, an estimate of

the number of people or businesses that will be required to access that Standard,

and at what projected cost.

Supported in principle

Whiist the costs of accessing standards shouid already be captured as part of
the compliance costis of a regulatory propesal in the Regulatory Impact
Assessment process (RIA), there is currently no requirement to identify them
separately from other compliance costs. . Therefore, to help ensurs the
appropriate use of Australian Standards referenced in legislation, these
considerations will he made more explicit in the RIA process through updated
guidance materials and ongoing education and fraining. .
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Recommendation 12

That the Minister for Commerce works with his colleagues on the industry and
Skills Council of the Counci] of Ausiralian Governments with a view {o agreeing
to a fully publicly-funded mode! for online access to the full suite of informafion in
which copyright is currently held by Standards Australia, upon the cessafion of
the Publishing Licensing Agreement between Standards Ausiralia and SAI
Global Lid., with an implementation target of either 2018 ot 2023 depending an
the terms of that agreement.

Supported

The Minister for Commerce has initiated action to have this matter Iisted for
consideration at the next meeting of the COAG Industry and Skills Council.

The solution o ensuring reasonable public access to Australian Standards
adopted in delegated legislation is a national one. 1t requires agreemeant by all
Austiralian Governments on consistent appreaches fo legislation that empowers
incorporation of material by reference, and the support of Standards Australia in
faciiitating greater flexibilily in the range of end-user products and cost options,
including digital solutions, available to governments to suppert access o
standards referenced in legislation.
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