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EXECUTIVE SUMMARY AND RECOMMENDATION OF THE
REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
EXPLANATORY REPORT IN RELATION TO THE
LEGAL PROFESSION CONDUCT AMENDMENT RULES 2013
EXECUTIVE SUMMARY
1

The instrument the subject of this report, the Legal Profession Conduct Amendment
Rules 2013 (Amendment Rules) amends the Legal Profession Conduct Rules 2010
by introducing various exemptions to a longstanding prohibition on legal practitioners
borrowing money from current and former clients.

2

The Joint Standing Committee on Delegated Legislation (Committee) was initially
unable to properly perform its function in scrutinising the Amendment Rules. This
was because the Explanatory Memorandum provided by the Legal Practice Board
was, in the view of the Committee, deficient. The main deficiency of the Explanatory
Memorandum was that it failed to adequately explain the rationale behind the making
of some of the Amendment Rules. This is essential to enable the Committee to
perform its scrutiny role.

3

The Committee had a number of concerns with some of the exemptions introduced by
the Amendment Rules, which have been raised with the Legal Practice Board. The
responses provided to the Committee did not initially allay the Committee’s concerns.
While these have now been allayed, considerable time was spent by the Committee
obtaining the information that, in the view of the Committee, ought to have been in
the Explanatory Memorandum.

4

While the Committee moved, on 23 October 2013, that the Notice of Motion to
disallow the Amendment Rules be discharged from the Notice Paper, the Committee
wishes to still draw the inadequacy of the Explanatory Memorandum to the attention
of the House by this explanatory report.

RECOMMENDATION
Page 6
Recommendation 1: The Committee recommends that the Legislative Council and the
Legislative Assembly note the inadequacy of the Explanatory Memorandum for the
Legal Profession Conduct Amendment Rules 2013.

i

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
EXPLANATORY REPORT IN RELATION TO THE
LEGAL PROFESSION CONDUCT AMENDMENT RULES 2013

1

REFERENCE AND PROCEDURE

1.1

The Legal Profession Conduct Amendment Rules 2013 (Amendment Rules)
published in the Government Gazette on 5 April 2013 fall within the definition of
‘Instrument’ in the terms of reference of the Joint Standing Committee on Delegated
Legislation (Committee).

1.2

The Amendment Rules stood referred to the Committee upon their publication in the
Government Gazette. Once an instrument is tabled in the Parliament, it is an
instrument which is subject to disallowance.

1.3

In order to facilitate Committee scrutiny, a Notice of Motion to disallow the
Amendment Rules was tabled in the Legislative Council on 6 August 2013.

2

THE INSTRUMENT

2.1

Rule 15(6) of the Legal Profession Conduct Rules 2010 (Principal Rules), provides:

2.2

15.

Conflicts concerning practitioner’s own interests

(6)

Subject to subrule (7A), a practitioner must not borrow
money or assist an affiliate of the practitioner to borrow
money from —
(a)

a client of the practitioner or of the practitioner’s law
practice; or

(b)

a former client of the practitioner or of the
practitioner’s law practice who has indicated a
continuing reliance upon the advice of the
practitioner or of the practitioner’s law practice in
relation to the investment of money.

The Amendment Rules introduce new subrules (7A) and (7B), which provide:
(7A)

Subrule (6) does not apply in respect of a client who is —
(a)

an authorised deposit taking institution; or
1
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(b)

a listed public unit trust; or

(c)

the responsible entity of a managed investment
scheme registered under the Corporations Act
Chapter 5C or a custodian for that scheme; or

(d)

an affiliate of the practitioner who has received —

(e)
(7B)

2.3

(i)

full written disclosure
proposed loan; and

regarding

(ii)

independent legal or financial
regarding the proposed loan; or

the

advice

an employer of the practitioner.

The onus of establishing the requirements in subrule
(7A)(d)(i) and (ii) rest with the practitioner.

Rule 3 of the Principal Rules defines an “affiliate” as follows.
3.

Terms used
In these rules —
affiliate, in relation to a practitioner, means —

2.4

2

(a)

an associate of the practitioner’s law practice; or

(b)

a corporation or partnership in which the
practitioner has a material beneficial interest; or

(c)

a member of the immediate family of —
(i)

the practitioner; or

(ii)

a partner of the practitioner’s law practice;
or

(iii)

a director of the practitioner’s law practice;

In effect, the Amendment Rules introduce a number of exemptions to the prohibition
on legal practitioners borrowing from a client or former client (or of their firm),
broadly adopting the wording in the Law Council of Australia’s Solicitors Conduct
Rules (SCR).
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COMMITTEE SCRUTINY

Deficient Explanatory Memorandum
Generally
3.1

Part of the role of Parliament and its committees is to scrutinise the operations of the
Executive and any other bodies to whom it delegates the role of making subsidiary
legislation. Explanatory memorandums are important in assisting Parliament in
performing this role by providing information on the purpose and operation of
proposed legislation.

3.2

If explanatory memorandums are deficient, this role as well as the effectiveness of the
system of checks and balances which forms part of the basis of the separation of
powers in Australia’s Westminster system of government is significantly undermined.

3.3

Also, committees are required to seek additional information from bodies making
subsidiary legislation. This results in a delay in the scrutiny process which could have
been avoided had a sufficient explanatory memorandum been provided. This is not
ideal given the tight timeframes under which the Committee operates to report to the
Parliament on subsidiary legislation.

The Legal Practice Board
3.4

The Parliament has delegated to the Legal Practice Board (Board) the role of making
subsidiary legislation pursuant to Part 17, Division 2 of the Legal Profession Act
2008. As the delegator, Parliament is owed full disclosure and due diligence in the
preparation of any explanatory memorandum by a delegate body.

3.5

Premier’s Circular 2007/14, a copy of which is available on the Committee’s
webpage, sets out the information which explanatory memorandums for subsidiary
legislation scrutinised by the Committee must contain.1

3.6

These include:

1



a description of the purpose and effect of, and justification for, the subsidiary
legislation (or any amendments to or repeals of it);



the identification of any unusual or controversial provisions, having particular
regard to the matters set out in the Committee’s terms of reference; and

Go to:
http://www.parliament.wa.gov.au/Parliament/commit.nsf/WCurrentNameNew/E72B1759E16EF3AD482
5794800070349?OpenDocument.
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details of consultations undertaken including a list of the business and
community groups consulted, a précis of their comments and the response to
any suggestions put forward.

The Explanatory Memorandum for the Amendment Rules
3.7

The Explanatory Memorandum for the Amendment Rules, which is attached as
Appendix 1, contains very little detail on the justification for the exemptions
permitting legal practitioners from borrowing from clients.

3.8

While it goes into some detail on the definition of “affiliate”, to distinguish it from the
narrower term “associate” used in the SCR, its main focus is to highlight the
exemption covering clients whose normal business it is to lend money (such as banks
and other financial institutions). It states:
It has been suggested that LPCR r.15(6) was unduly restrictive and
that it be modified to permit borrowing from clients whose normal
business is to lend money
The intention of the exceptions, in broad terms, is to allow
borrowing from commercial lenders at arms length.2

3.9

The Explanatory Memorandum contains no justification why the list of clients in
subrule 15 (7A) includes an affiliate and employer of the practitioner.

3.10

The Principal Rules are important in maintaining the integrity of the legal profession
in Western Australia as well as protecting the public in their dealings with legal
practitioners (including with respect to conflicts of interest governed by subrule
15(6)). The Committee, therefore, expected the Explanatory Memorandum would
contain more detail on exemptions to a longstanding prohibition on legal practitioners
borrowing money.

3.11

The Explanatory Memorandum also states “None” under the heading “Identification of
any unusual or controversial provisions”. The Committee was concerned at the failure
to include additional information in this section for the same reason.

3.12

Additionally, under “Details of consultations undertaken”, the Explanatory
Memorandum states:
General consultations were held with:
1. The Law Society of Western Australia.

2

4

Explanatory Memorandum to the Legal Profession Conduct Amendment Rules 2013, pp1-2.
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2. Members of the Board.
3. Relevant staff of the Board.
3.13

The Committee expected there would be a wider degree and more details on
consultation undertaken on the Amendment Rules as well as details of any feedback
received, given their effect.

3.14

The Committee wrote to the Board to seek information on:


the rationale for the inclusion of affiliates and employers in subrule 15(7A);
and



whether there was any consultation or feedback sought from other Australian
jurisdictions with similar rules in place.3

3.15

A copy of this letter is attached as Appendix 2.

3.16

The Board responded on 28 August 2013. A copy of this letter is attached as
Appendix 3.4

3.17

While the Board’s response provided details of legal and academic authority
supporting the need for legal practitioners to give full disclosure and the need for a
client lending money to them to obtain independent legal advice, it did not properly
address the reason why the broad categories of client covered by subrule 15(7A) have
been included in the Amendment Rules. It is not sufficient to merely state that the
changes bring the Principal Rules in line with the SCR.

3.18

It is notable the Board also stated:
Other Australian jurisdictions have been unable to provide an official
rationale for the two exceptions to the proposed exceptions at subrule
15(7A)(d) and (e).
However, the proposed exceptions against borrowing money from a
client in the case of affiliates and employers reflect a long standing
position taken by conduct rules in other Australian jurisdictions
which had commenced well before the LPA or even the SCR.5

3

Letter from Hon Ljiljanna Ravich MLC to Ms Libby Fulham, Acting Executive Director, Legal Practice
Board of Western Australia, 4 July 2013, p2.

4

Letter from Mr John Syminton, Chairperson, Legal Practice Board, to Mr Peter Abetz MLA, 28 August
2013.

5

Ibid, p3.
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3.19

The Committee was concerned that no official rationale was able to be provided for
rules said to reflect a longstanding position. Presumably, there was a reason, in the
first place, sufficient to justify the introduction of the exemptions.

Committee concerns
3.20

The Committee responded to the Board on 12 September 2013. A copy of this letter is
attached as Appendix 4, in which the Committee set out a number of concerns and
posed some questions to the Board.

3.21

The Board responded on 25 September 2013. A copy this letter is attached as
Appendix 5.

3.22

While this letter allayed the Committee’s concerns by providing sufficient information
to explain the rationale behind the making of some of the Amendment Rules,
considerable time was spent by the Committee obtaining the information that, in the
view of the Committee, ought to have been in the Explanatory Memorandum.

4

CONCLUSION

4.1

While the Committee moved, on 23 October 2013, that the Notice of Motion to
disallow the Amendment Rules be discharged from the Notice Paper, the Committee
wishes to still draw the inadequacy of the Explanatory Memorandum to the attention
of the House by this explanatory report.

Recommendation 2: The Committee recommends that the Legislative Council and the
Legislative Assembly note the inadequacy of the Explanatory Memorandum for the
Legal Profession Conduct Amendment Rules 2013.

Mr Peter Abetz MLA
Chair
24 October 2013
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APPENDIX 1
EXPLANATORY MEMORANDUM TO THE LEGAL PROFESSION
CONDUCT AMENDMENT RULES 2013
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APPENDIX 2
LETTER FROM THE COMMITTEE TO THE LEGAL PRACTICE
BOARD OF 4 JULY 2013

11

Delegated Legislation Committee

12

APPENDIX 3
LETTER FROM THE LEGAL PRACTICE BOARD TO THE
COMMITTEE OF 28 AUGUST 2013
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APPENDIX 4
LETTER FROM THE COMMITTEE TO THE LEGAL PRACTICE
BOARD OF 12 SEPTEMBER 2013
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APPENDIX 5
LETTER FROM THE LEGAL PRACTICE BOARD TO THE
COMMITTEE OF 25 SEPTEMBER 2013
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