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REPORT OF THE STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES
IN RELATION TO THE

REFERRAL OF LETTERS BY RESOLUTION OF THE HOUSE ON 20 FEBRUARY 2008
REGARDING THE REPORT OF THE SELECT COMMITTEE OF PRIVILEGE ON A MATTER
ARISING IN THE STANDING COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS

1

REFERENCE AND PROCEDURE
On 20 February 2008, on the motion of the Leader of the House, the following matters
were referred by the Legislative Council to the Procedure and Privileges Committee
(Committee):
(1)

(2)

The letters tabled in the House on 19 February 2008 by the President be
referred to the Standing Committee on Procedure and Privileges, for the
committee to consider and report to the House on (a)

whether the letters constitute an “unreserved written apology” in
accordance with the resolutions of the House on 4 December 2007
and to determine the merit or otherwise of the arguments contained in
the purported apologies; and

(b)

what further action may be taken by the House.

The Committee have access to documents in the possession of the Clerk
relating to the inquiry of the Select Committee of Privilege on a Matter
Arising in the Standing Committee on Estimates and Financial Operations.

1.1

The Committee only addresses the purported unreserved apology of Hon Brian Burke
and a subsequent letter from Hon Brian Burke for the purposes of this Report. The
other matters referred to the Committee will be reported on in due course.

2

BACKGROUND

2.1

The referral arose from the recommendations contained in the Select Committee of
Privilege on a Matter Arising in the Standing Committee on Estimates and Financial
Operations (Select Committee).

2.2

The relevant part of the motion agreed to on 4 December 2007 is as follows:
1.

Recommendations 3, 6, 9, 10, 13, 16, 17, 18, 19, 20, 21, 22, 23,
24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 34 contained in the
report of the Select Committee of Privilege on a Matter Arising
in the Standing Committee on Estimates and Financial
Operations be adopted and agreed to.
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2.3

Recommendation No. 10 required the Hon Brian Burke to provide an unreserved
written apology to the Legislative Council for the secondary unauthorised disclosure
on 1 November 2006 of the confidential deliberations of the Standing Committee on
Estimates and Financial Operations, and that the apology be given within seven days
of the order of the House.

Issues
The Apology of Hon Brian Burke
2.4

At 5.57am on 7 December 2007, the Clerk of the Legislative Council received email
correspondence from Hon Brian Burke, received within the seven days, in the
following terms:
Dear Mr Peacock
Re: Order to Apologise to the Legislative Council
I refer to your letter to me of 5 December 2007.
I did not understand the material I was conveying was a disclosure of
confidential deliberations of the Standing Committee.
To the extent that it was and as required by the Legislative Council, I
unreservedly apologise.

Regards
BRIAN BURKE

2.5

The President tabled the letter in the House on 19 February 2008, being the first sitting
day since the order of the House requiring the unreserved apology.

Finding
2.6

The Committee finds that the letter dated 5 December 2007 from Hon Brian Burke to
the Clerk of the Legislative Council constitutes an unreserved written apology in
accordance with the resolution of the House on 4 December 2007.

Recommendation 1: The Committee recommends that The Committee recommends
the House accept the letter from Hon Brian Burke does constitute an unreserved
written apology.

2
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Other correspondence
2.7

On 19 February 2008 the President received further correspondence from Hon Brian
Burke as follows:
From:
To:
Date:
Subject:

"Brian Burke" <brianburke@amnet.net.au>
"Brian Burke" <brianburke@amnet.net.au>
19/02/08 13:01:27
My submission to Privileges Committee

MEMBERS of the LEGISLATIVE COUNCIL
Dear Member
You may not welcome this mail from me but the attachment sets out my side
of the story about the Report of the Privilleges Committee as a result of which
I am asked to apologise to the Parliament. It rebuts the proposed findings
sent to me by the Privileges Committee. I am at a loss to know what a
"secondary" disclosure (my alleged contempt) is and how it can be a
contempt or whether it means there can be third and fourth disclosures
which are lesser contempts.
And I cannot help reflecting on the way this whole sorry episode has damaged
the Parliament.

Regards
BRIAN BURKE

2.8

The President tabled the letter and the attachment containing the submission made by
Hon Brian Burke to the Select Committee of Privilege (see Appendix 1) in the House
on 19 February 2008, which was the first sitting since the recess.

2.9

The Committee notes the report of the Select Committee of Privilege did not include
the submission.

Finding
2.10

The Committee is aware that Hon Brian Burke was advised in writing not to disclose
any information he provided to the Select Committee, except to the extent that the
information was disclosed in the Select Committee’s report.

2.11

The Committee finds that Hon Brian Burke’s email of 19 February 2008, which
attached the submission he made to the Select Committee of Privilege, constituted an
unauthorised release of a confidential committee document.

2.12

The Committee recommends to the House that the Clerk of the Legislative Council
advise Hon Brian Burke in writing that the unauthorised disclosure of any confidential
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committee material is a contempt of the House, and he should desist from further
circulating any unpublished committee material.
Recommendation 2: The Committee recommends that the Clerk of the Legislative
Council advise Hon Brian Burke in writing that the unauthorised disclosure of any
confidential committee material is a contempt of the House, and he should desist from
further circulating any unpublished committee material.
There was dissent from this recommendation.

_______________________
Hon Nick Griffiths MLC
Chairman
20 March 2008

4
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APPENDIX 1
SUBMISSION FROM HON BRIAN BURKE TO THE SELECT COMMITTEE OF
PRIVILEGE ON A MATTER ARISING IN THE STANDING COMMITTEE ON
ESTIMATES AND FINANCIAL OPERATIONS

TtJndI.y 23'" October 2007

The Hon Murray Criddle MLC
Chainnen
Selact Committee of Privilege on a
Matter Arising in the Standing Committee 011
Estimates and Financial Opernons
Parliament House
PERTH WA 6000

Dear Mr Criddle
Attached to this note Is a datailed and compreltan$ive .ubminiOli from my lawyers
responding to your letter Htting out the propo$ed findings of your Comm1ttaa.
However, I am distressed because I think your Committee Is being very unfeir to ma and
so I decided to send you thi$ .eparate covering letter.
Desplte the very clear, detailad statement J made to your Committee. it seem. that nacne acoepl$ that It Is wrong for The Hon Adele Farlnl MLC to slt In Judgement on mao
Anyone who bothef$ to read Adala'. evidence to the Corruption and Crime CommIMion
muat see that she will have great dlfflculty In being unbiased and fair towards me. And,
in eny case, the perceplion of bias is in8$capable.
Referring to Ih8 proposed findings of cOll~empt: If I (and I do net) agree with the
eommitlH's proposed findings, taking them at their highest mElans the proposed
contempt in Findings 1 to 11 are that I was told of confidential -deliberations about
whether to have an inClU11}' (whlch I already knew about because I had made
representations $Ieking it) arld about tM likelihood that the committea would make a
decision In the future (Decembar) IrlCludlng the views of seme committee m8f1"lber$
about \hOse things.
No more tIlan that.
It Is Important to note that
The imormatlon was very prelimirlary.
There Is no question of the unauthorised release of eonfldarmal da"beratilXlll about
and after an inquiry had started, including the vieWs of other peo~ who might have
made .ubmlsslons to the committee and have suffered dlladvantag ... This must give
rise to question. about the Impcrtance of the advice and whether or not it was of a
matarial nature.
The information did not invcllle the release of MY drd or other mature documant
marked confidantial.
conrlClentlal •
There was no explicit aclvice to me that !he Information
confidentiality 1'8$1$ on the vIew that I mUll have known the information w.!iS
confidential beeau.e of my previous parli.meniary experience which is now 20 yelrs
ago.

wa.

PO Box 668 So:lrbon>ugh W<.. tom Au.tral4 6922 Te!..pho,,", (618) 9245 23\10; Mobile: t)t(l8 805 261
Facsimile: (618)934-1 7721; Email:brianburk'-'mootnou,u
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There as no substantial advantage to anyone especially as - after deciding to have
an inquiry - the normal practice is for the committee to advertise its intentions and to
invite interested parties to partiCipate and to provide the public with detail of the
proposed inquiry.

In other words, taken at ils highest, the contempt is at the minor end of the scale.
And the proposal that a single email sent to 10 people can justify 10 separate findings of
contempt is very difficult to understand. This is particularly the case when there is 110
evidence that the email was received by the 10 addressees and when your IVlr Paul
Grant said the justification for the 10 separate findings of contempt was the law of
defamation which has no application in this matter.
In the attached submission, persuasive and comprehensive arguments are presented to
show that:
1. I was never told the advice was confidential;
2. It was not put to me until I gave evidence the second time that the information was
the "deliberations" of the Committee.
3. The information was not material in terms of importance; and
4. The information about the views people had was from a number of sources and not
just from Committee.
Referring to the proposed findings about False Evidence, the Committee appears to
believe that where there is conflicting evidence a witness must have knowingly given
false evidence.
This is wrong and unfair to the witness.
Worse still, !;wo of the Proposed Findings 13 (i) to (iv) against me do not even disclose
any conflict that could give rise to the wrong view that where there is conflicting evidence
a witness must be knowingly giving false evidence. The other Proposed Findings in 13
(i) - (iv) clearly fail the test of knowingly giving false evidence and this is set out in detail
in the submission.
Compounding all of this, when we met with your IVlr Grant, he told us that I was not able
to see all of the evidence on which your Committee based its proposed findings against
me and that your Committee reasoning in reaching its proposed findings was to be kept
secret.
I think your Committee's treatment of me is most unfair.
Best wishes
Yours sincerely

BRIAN BURKE

2

2

G:\DATA\CA\Procedure and Privileges Committee\Reports\Final\pp.let.080320.rpf.016.xx.a.doc

FAIRWEATHER & LEMONIS
Barristers
Your Ref:
Our Ref:
Email:

&

Solicitors

SIL: 10262
stephen@fairweatherlemonis.com.au

23 October 2007

The Honourable Murray Criddle MLC
Chairman
Select Committee of Privilege on a Matter
Arising in the Standing Committee on
Estimates and Financial Operations
Legislative Council Committee Office
Parliament House
PERTH WA 6000
§Tru:CTlLY CONFmENTIAlL

Dear Sir
SElLECT COMMlITTEE OF PRJ.Vl[lLEGE ON A MATTER AllUS][NG ][N THE
STANmNG COMMITTEE ON ESTIMATES ANI) FINANCIAL OPERAT][oNS (THE
"COMMITTEE")
As you know, we act for Mr Burke.
The purpose of this letter is to set out Mr Burke's response to the proposed findings of the
Committee set out in your letter to Mr Burke of 16 October 2007.
You will see from the terms of this letter that Mr Burke raises matters of quite serious concern
about the legality, fairness and integrity of the processes adopted by the Committee. In light
of those concerns, we urge the Committee to obtain independent advice regarding this matter
and in particular the proposed findings. As will come to be explained, for this purpose Mr.
Urquhart is clearly not independent.
Before addressing each of the proposed findings articulated in your letter, Mr Burke makes
the following fundamental objections to the Committee being in a position to make any
findings at all against him.

Bias
A member of the committee is the Honourable Adele Farina MLC. Mr Burke has objected to
Ms Farina being a member of the committee because there is an apprehension she is not
independent. It is well recognised that a Member of Parliament may not take any role in
which their independence is impaired - see the 1997 Edition of the Law, Privileges,
Proceedings and Usage ofParliament, Erskine May at page 124.

043LMurray - Fina!

Level 9, 172 St Georges Terrace Perth 6000
Telephone: (08) 94205000 Facsimile: (08) 9420 5001
www.fairweatherlemonis.com.au
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During the hearing of the Corruption and Crime Commission ("CCC") into alleged
misconduct into the Smiths Beach Development at Yallingup, Ms Farina alleged in public
hearings that Mr Burke had threatened to harm her political prospects. This allegation is
recorded at page 81 of the CCC's Report on the investigation. That allegation is strenuously
denied by Mr Burke, who contends Ms Farina's evidence to the CCC was false. The CCC
concluded that it was not able to reach a conclusion as to the nature of Ms Farina's alleged
discussions with Mr Burke. This conclusion is also recorded at page 81 of the Report.
Accordingly, Ms Farina has made a serious allegation against Mr Burke which is strongly
denied and the veracity of which therefore remains in doubt. Ms Farina therefore has a
significant and irremediable conflict in sitting in judgment on Mr Burke.
The High Court has held that the "appearance of lack of impartiality" deprives a party of an
entitlement to a fair hearing (see Antoun v The Queen [2006] HCA 2). Ms Farina's serious
conflict of interest self evidently give rise to an appearance of lack of impartiality and
therefore deprives Mr Burke of a fair hearing. That being the case, the entire Committee
proceedings against Mr Burke are a nullity.
This matter has been raised by Mr. Burke before the Committee and seemingly been
dismissed by it. In our view, the objection to Ms. Farina sitting is so self evidently correct
that its dismissal by other members of the Committee establishes that they too are biased
against Mr. Burke. No other explanation is reasonably open.
For this reason, these Committee proceedings ought to be abandoned.
General Unfailriless

The proposed findings set out in your letter of 16 October 2007 do not disclose the reasoning
process adopted by the Committee. Further, the Clerk to the Committee, Mr Grant, has
confirmed that not all of the evidence upon which the Committee has relied to sustain its
findings has been disclosed to Mr Burke.
It is impossible for Mr Burke to have a fair opportunity to respond to the Committee's
findings if he is not told its reasoning process and is not apprised of all the evidence the
Committee relies on. This also deprives Mr Burke of a fair hearing and constitutes a further
fundamental defect in the entire Committee process.
The unfairness is further exemplified by the refusal of the Committee to allow Mr Burke an
extension of7 days to respond due to the unavailability of his counsel and due to Mr Burke's
medical appointments and surgery for his wife. We record that no reason has been given by
the Committee as to why it refused this extension.
Further to these matters, the Committee engaged Counsel assisting Mr Urquhart, who has
previously made derogatory comments concerning Mr Burke during the CCC's public
hearings in the Smiths Beach Investigation. Specifically, Mr Urquhart asserted during
questioning of Ms Farina that "history is unlikely to remember [Mr Burke] as one of the
greatest Labor Premiers this State has ever known because ofhis past. "
In this context, Mr Urquhart plainly demonstrated a predisposition against Mr Burke and it
was inappropriate that he be appointed Counsel assisting in respect of the Committee's

4

G:\DATA\CA\Procedure and Privileges Committee\Reports\Final\pp.let.080320.rpf.016.xx.a.doc

SIXTEENTH REPORT

The Honourable Murray Criddle MLC
23 October 2007

Page 3

hearings. We deal with separately below the ability ofMr Urquhart to ask questions on behalf
of the Committee.
Summary of Position regarding Bias and Unfairness
Accordingly, Mr Burke is faced with proposed findings in the following circumstances:
1.

There is a plain case of an appearance of lack of impartiality by Ms Farina sitting on
the Committee, if not actual bias by her;

2.

The refusal by other members of the Committee to comprehend this obvious fact can
only realistically be explained on the basis of bias by these other members;

3.

There is a plain case of an appearance of lack of impartiality by the appointment of Mr
Urquhart as counsel assisting;

4.

The reasoning process adopted by the Committee has not been disclosed to Mr Burke;

5.

Some of the evidence relied upon by the Committee for its proposed findings has been
concealed from Mr Burke;

6.

Mr Burke has not been afforded a reasonable time to make responsive submissions in
circumstances where there is no expressed underlying urgency for the Committee's
deliberations.
The combination of these matters deprives Mr Burke of any possibility of a fair hearing.

lP'arliamel111:ary PJrivileges Act ][891
The power of the Legislative Council to punish for contempt is contained to those matters
referred to in section 8 of the Parliamentary Privileges Act 1891. The work of Professor Enid
Campbell, Parliamentary Privilege at page 189 confirms that the matters set out in section 8
of the Act are the only matters in respect of which the Council can impose punitive measures
for contempt.
Professor Campbell is a leading Australian academic authority on
Parliamentary Privilege. Professor Campbell states at page 189 of her text that in Western
Australia the punitive powers of the Western Australian Houses of Parliament are limited to
the defmed offences set out in section 8. We attach a copy of that page.
It is important to note that Erskine May does not address this matter.

The proposed findings by the Committee do not fall within the ambit of any of the matters set
out in section 8 ofthe Act. Accordingly, the Committee has no power at all to make any of
the proposed findings.
If you have legal advice to contrary effect we would be grateful to be provided with it.
Failure by the Committee to comply with the Standing Orders
Standing Order 357 provides that:

"The examination of witnesses before every select committee shall be conducted as
follows, viz. - The Chairman shall first put to the witness, in an uninterrupted series,
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23 October 2007
all such questions as he may deem essential ... The Chairman shall then call on the
other Members severally by name to put any other questions which may have occurred
to them during the course of the examination."
Standing Order 357 makes no provision at all for a person who is not a Member of Parliament
to ask questions of a witness. Furthermore, the transcript of the hearing conducted in respect
of Mr Burke on 10 September 2007 does not disclose that Mr Urquhart was purportedly
asking questions on behalf of the Chairman. Accordingly, the entire process of questioning
conducted on 10 September 2007 fails to comply with the standing orders and the Committee
cannot rely on any of the matters canvassed at that hearing. That being the case, the
Committee cannot proceed to make any of the proposed findings against Mr Burke as those
findings are infected by the unlawful questioning imposed by the Committee on 10
September.

Use ofIntercept Material
During the hearing on 10 September 2007, the Committee put to Mr Burke telephone intercept
material provided to it by the CCC. The Committee also put to Mr Burke information
recorded from home surveillance devices that was also provided to the Committee by the
CCC. Mr Burke has asked Mr Grant to explain the basis upon which the Committee considers
it is entitled to this information. Mr Grant refused to disclose the reasons why the Committee
considered it was entitled to make such use. You as Chairman of the Committee also declined
to explain the basis on which the Committee contended it was entitled to receive such
information - see T39, Second Session.

It is manifestly unfair that Mr Burke is not told the basis on which the Committee has received
such information as this deprives him of the opportunity of assessing whether the
Committee's use of the information is lawful or whether the use of the material in the way that
it was used at the hearing on 10 September 2007 was fair.
Absent an explanation from the Committee, it appears to us that the provision of the material
by the CCC is unlawful. Pursuant to section 67 of the Telecommunications (Interception and
Access) Act 1979 ("TI Act"), the CCC may only make use of the telephone intercept material
for "permitted purposes". None of the permitted purposes defined in section 5 of the TI Act
apply to this matter.
We should point out that it would be an absurdity to contend that the Committee's hearings
were a "proceeding in relation to the [CCC as referred to in the definition of permitted
purposes in section 5. Specifically, the only issue raised in the Committee hearings regarding
the CCC was how it became aware of a matter that occurred during a meeting of the Standing
Committee on Estimates and Financial Operations as mentioned in a report of that Committee
tabled on 20 March 2007. That area of inquiry is not a relevant proceeding in relation to the
CCC. Furthermore, it only goes to how the CCC became aware of that matter. It does not
allow unfettered use of that material for other purposes by the Committee.

r
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Findings outside the Terms of Reference
The relevant terms of reference are these:
1.

Whether there has been any disclosure of deliberations of the Standing Committee on
Estimates and Financial Operations relating to a proposed inquiry into the State's Iron
Ore industry;

2.

If so, whether such disclosure constitutes a breach of the privileges, or is a contempt,
of this house; and

3.

If the committee so finds, what penalty, if any, the house might impose for the breach
or contempt.

Proposed finding 12 does not fall within these terms of reference. That is, proposed finding
12 alleges the existence of a strategy regarding a proposed inquiry into the State's iron ore
policy and does not address lillY issue of disclosure in terms of paragraph 1 of the terms of
reference. It therefore quite plainly is well outside the terms of reference of the Committee.
That being the case, the Committee has no jurisdiction to make proposed finding 12.
Specific Submissions
Proposed findings 1 - 10
These proposed fmdings arise in respect of one email that was addressed to 10 recipients. We
note there is no evidence before the Commission that all of those recipients received that
email.

Mr Grant has told Mr Burke that the Committee relies on the law of defamation to justify
separate findings that each email communication to each recipient constitutes a separate
contempt. Mr Grant asserts that pursuant to the law of defamation each publication gives rise
to a separate cause of action. There are two significant observations to make concerning this:
1.

The law of defamation has nothing to do with the law of contempt.

2.

Pursuant to section 23 of the Defamation Act 2005, a person cannot bring proceedings
in respect of more than one publication without leave of the Court. Therefore, Mr
Grant's proposition that the law of defamation allows multiple causes of action for
mUltiple publications is misconceived. When this matter was put to Mr Grant, his
response was that he relied on the common law and considered he could exclude the
operation of the Defamation Act if he thought fit. With respect to Mr Grant, this is
really quite an extraordinary approach. What it suggests is that Mr Grant will take part
of the law of the State that suits a particular pre-judged purpose and ignore that part
which does not suit his pre-judged purpose. If the Committee were to allow this
approach to be taken, it would be demonstrative of real and harmful bias against Mr
Burke.

The fallacy of the position taken in respect of proposed findings 1 to lOis best illustrated by
this example. Suppose a matter is leaked by a Member of Parliament to a leading newspaper,
which publishes an article in respect of that subject matter. On Mr Grant's analysis, the
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Member of Parliament, along with the newspaper editor, will have committed hundreds of
thousands of separate contempts in respect of this publication. Furthermore, every person
who reads the article and discusses it with another will also have committed a contempt of
Parliament. This example illustrates the absurdity of a finding that the sending of one e-mail
constituting 10 separate contempts.
The issue in respect of those fmdings properly can only be distilled to one act - that is the
sending by Mr Burke of the email in question and the consequences that flow from that.
Basis fllr lP'ropos!:d Finding
The basis for the proposed finding is that by sending the email Mr Burke made a "secondary"
disclosure of the deliberations of a meeting of the Standing Committee on estimates and
financial operations held on 30 October 2006 in relation to a proposed inquiry into the State's
Iron Ore Industry.
Quite what a "secondary" disclosure is meant to be is not explained. There is no justification
for finding a person in contempt who is unaware of restrictions on the disclosure of
information imparted to them. This proposition is entirely consistent with the law as it applies
in respect of contempt of Court, which is plainly a relevant and pertinent analogy. A party is
only in contempt if they knowingly do an act which will frustrate the operation of an order of
the Court (see Attorney-General v Times Newspapers Ltd [1992] 1 AC 191 at 200, 206, 214,
226, 230 and 231).
The fallacy of the approach taken by the Committee is best illustrated by the example given
above concerning the newspaper. On the basis of the Committee's current proposed findings,
every person who discussed an article published in the newspaper as a result of a leak from
Parliament would commit a contempt of Parliament. It could not be intended that the
privilege of Parliament would have such an onerous and harmful reach. In the very short
timeframe the Committee has allowed for this response, we can find no justification in
Erskine May (upon which the Committee relied during the Second Session) for such an
approach.
Finally, matters can only attract privilege that have the requisite degree of confidentiality and
materiality. For example, the fact that at a Select Committee meeting the members present
discuss the football does not prevent them discussing the football outside of the meeting.
Further, it would not be material and thus not the subject of privilege that X had a cup of tea at
the meeting. For a matter to be privileged it must have a requisite degree of confidence and of
materiality. Proposed findings I -10 do not explain how the information contained in the email satisfies these tests.
Substance of Information Communicated
With these principal submissions in mind, Mr Burke submits that the proposed findings
cannot be made out because the Committee cannot be satisfied that:

8

1.

the information communicated by Mr Burke via the email was confidential and
material deliberations of the Select Committee;

2.

Mr Burke considered the information was confidential deliberations of the Select
Committee which he should not have passed on.
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Mr Burke in his evidence during the Second Session detailed that he had a number of
discussions and email communications with Ms Archer (a member of the Standing
Committee) concerning putting up the proposed inquiry. Mr Burke was also aware that Mr
Crichton-Browne had spoken to Mr Fels (another Standing Committee member) and Mr Fels
was prepared to propose that the Standing Committee proceed with an inquiry into the Iron
Ore Industry. Mr Burke was also aware that Ms Archer was likely to be supportive of the
Standing Committee holding an inquiry into the Iron Ore Industry.
Therefore, irrespective of what Ms Archer told Mr Burke during their telephone conversation
on 30 October 2006, Mr Burke was aware that Mr Fels would propose that the Standing
Committee hold such an inquiry. Mr Burke was also aware that the next meeting of the
Standing Committee would take place in late October 2006. Accordingly, the infonnation
contained in the email that the Standing Committee met and discussed the proposed inquiry
carmot be confidential as Mr Burke was aware of the information in the email quite
independently of being told these matters on 30 October by Ms Archer.
Therefore, the only new information contained in the email communication of which Mr
Burke was not aware was that a final decision would not be made until December. There is
no basis put forward in the Committee's proposed findings as to why this fact has the
requisite degree of confidence and materiality so as to attract privilege. There is certaiuly
nothing in the material provided to Mr Burke which demonstrates any critical timing issue.
Accordingly, the communications contained within the email do not have the requisite degree
of confidentiality or materiality to support a claim of breach of privilege against Mr Burke.
Moreover, Mr Burke gave evidence during the Second Session (which is not contested) that it
did not occur to him that he was disclosing confidential information of the Select Committee
(see T 79). Therefore, even if the fact the Committee intended to make a decision by
December 2006 was sufficiently material as to attract privilege, Mr Burke was certainly not
aware of any restriction on his passing that on to others. Accordingly, consistent with the
authority of The Attorney General v The Times Newspaper refen-ed to above, Mr Burke
carmot be found in contempt for passing on that information, which it must be said, was
relatively innocuous. Those being the case, proposed findings 1 -10 are not made out.
Finding 11

In respect of this finding, it is important to recognise that there are essentially three separate
occasions by which the information identified in this finding came to Mr Burke's attention.
They are:
1.

Discussions between Mr Burke and Ms Archer prior to the Select Committee meeting
on 30 October 2006;

2.

The matters discussed at the Committee meeting as disclosed by Ms Archer to Mr
Burke;

3.

Discussions between Ms Archer and fellow Select Committee Member Mr Hallett "on
the way up to Parliament House", which were disclosed by Ms Archer to Mr Burke.

In this respect, Counsel assisting acknowledged at T 79 (Session 2) that certain of the
information communicated to Mr Burke via Ms Archer did not constitute "deliberations
within the Committee" (whatever that might mean).

G:\DATA\CA\Procedure and Privileges Committee\Reports\Final\pp.let.080320.rpf.016.xx.a.doc

9

Procedure and Privileges Committee

The Honourable Murray Criddle MLC
23 October 2007

Page 8

There is therefore a real issue as to the extent to which the matters raised by Mr Burke at the
meeting of 1 November 2006 the subject of this finding constitute material confidential
deliberations of the Select Committee which attract privilege. Furthermore, as previously
indicated, Mr Burke did not recall it occurring to him that Ms Archer was passing on
confidential information. She placed no restrictions on his use of the information. Perhaps of
greater relevance, none of the experienced lawyers to whom Mr. Burke passed on the
information expressed any concern.
On that basis, it is not open to the Committee to make a finding of breach of privilege against
MrBurke.
However, that being said, Mr Burke is now aware of the Committee's concerns regrading
deliberations of private Committee meetings. Accordingly, in the future, Mr Burke will not:
1.

participate in any communications whereby he is infonned of discussions held at
private Parliamentary Committee Meetings unless he is first expressly authorised by
that Committee to be so informed;

2.

request any member of a Private Parliamentary Committee to disclose discussions at
Committee meetings, unless that person is expressly authorised to do so.

Therefore, even if contrary to Mr Burke's primary submissions, the Committee considers the
disclosure by Mr Burke the subject of this finding was a breach of privilege, the Committee
should not make any finding of contempt against Mr Burke because by his undertaking set out
above he has purged any such breach.

Finding 12
As set out above, it is not open to the Committee to make this finding as it does not fall within
the tenns of reference. If contrary to that submission the Committee proceeds to consider
finding 12, Mr Burke makes the following submissions.
The proposed finding that a strategy was put in place designed to attempt to influence
proceedings of the Committee for an improper purpose is entirely contrary to the evidence
given by Mr Burke during the Second Session.
Mr Burke's evidence in this regard, which is not contested, is as follows:

10

1.

He thought the inquiry was on its own merits justified (T31, Session 2);

2.

If he thought the inquiry was not in the public interest, he wonld not have put it
forward (T32, Session 2);

3.

The public interest was a factor he took into account (T32, Session 2);

4.

The public interest was the sole raison d'etre for having this inquiry (T37, Session 2);

5.

The condition precedent for having the inquiry was that there was a well defined
public interest (T38, Session 2);
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6.

Mr Burke considered that the inquiry would influence the political climate to cause the
Shovelana Deposit to be awarded to Cazaly (T38, Session 2);

7.

The terms of reference for the inquiry were drafted by Mr Edel, an experienced legal
practitioner and partner of the firm of DLA Phillips Fox. The terms of reference were
settled by Mr Malcolm McCusker QC, an eminent Queens Counsel in the State of
Western Australia and Parliamentary Inspector of the CCC;

8.

Neither Mr Edel nor Mr McCusker raised any concern with Mr Burke about proposing
that the Select Committee hold an inquiry into the Iron Ore Industry;

9.

When Mr Edel raised by email the possibility of cancelling the inquiry, Mr Burke
responded in terms:

"1 would not think cancelling the enquiry is an option.
... the standing 0/ the Parliament must obviously be always respected and the
Committee will be the master a/its own destiny."
Accordingly, the uncontradicted evidence before the Committee is that Mr Burke considered
there was an important public interest to be served in holding the inquiry.
Furthermore, as the Committee is aware, the terms of the inquiry were settled by a partner of
DLA Phillips Fox and Mr. McCusker. Neither raised any concern or any issue as to
impropriety in seeking to hold the proposed inquiry. Mr Burke saw the inquiry as a means of
applying political pressure in relation to the Shovelana Deposit. Mr Burke expressly recorded
bye-mail that the standing of the Parliament must be always respected and cancelling the
inquiry was not an option.
The strategy the subject of proposed finding 12 is entirely contrary to this extensive and
reasoned evidence of Mr Burke. It is therefore not open for the Committee to make this
finding against Mr Burke, even it fell within the terms of reference, which plainly it does not.
If it is the case that Mr. Burke has committed a contempt in this respect, this is a contempt of
which Mr. Edel, Mr. McCusker QC and Mr Clough are also gUilty.
lfthe Committee is not proceeding for contempt against Mr. Edel, Mr. McCusker QC and Mr
Clough such failure is further proof of the bias against Mr. Burke in the deliberations of the
Committee.
So that Mr. Burke's position in this respect is not misunderstood, may we make it clear that he
does not for one moment suggest that any of Mr. Edel, Mr. McCusker QC or Mr Clough have
committed a contempt. The matter is raised to illustrate the absurdity of what has been put
and the unfairness of it being put (seemingly) solely against him.
Furthermore, there are analogies at law which illustrate the absurdity of the proposition that is
put by the Committee. It is well established at law that it is not an abuse of process to
commence proceedings for commercia! gain as long as there is an intention to take those
proceedings through to their end - Nexus Minerals NL & Ors v Flint and Anor Unreported;
FCt SCt of WA; Library No. 970394A; 8 August 2007. In the judgment of the Chief Justice
Malcolm, his Honour said that "unless it can be shown that the predominant purpose was
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simply to harm or injure for its own sake rather than pursue the proceedings to
for commercial gain, there could be no abuse ofprocess ".

CI

conclusion

Relevantly abuse of a judicial process and contempt of Parliament in the manner contended by
the Committee are identical.
Given Mr Burke's uncontradicted evidence (corroborated by a contemporaneous email
exchange) that he considered there was a reasonable basis for the inquiry and once started,
cancelling it was not an option, it is impossible for the Committee to reasonably conclude that
Mr Burke engaged in conduct that was improper or an abuse.

Filllldiilmg 13
General Comment
The Committee has not articulated with any precision how it contends the answers given were
false. Furthermore, it is important to recognise that the relevant test for this finding is that Mr
Burke knowingly gave false answers. While the Committee in its proposed findings refers to
what it considers to be "conflicting evidence" it is obvious that the mere fact that evidence
conflicts does not mean that evidence is false let alone knowingly so.
Those who have experience in the process of fact determination know well that two people
can give conflicting versions of (say) a conversation both of which are true in the sense of
providing an accurate version of the person's recall of the conversation. It is simply naive to
think that where different versions of a conversation or event are given that in giving one
version a person is lying.
This appreciation of itself is sufficient to require the Committee to decline to make any of the
proposed findings at finding 13. If the Committee does not accept this principal submission,
Mr Burke makes the following further specific submissions.
Proposed Finding 13(i)
Mr Burke's evidence in relation to this subject matter is as follows:

I.

By letter of 27 February 2006 from Echelon to Julian Grill, Mr Burke and Mr Grill
were engaged "to consult with Echelon Resources in respect to the claim by Cazaly
Resources Limited over Shovelana";

2.

When Mr Urquhart took Mr Burke to the letter of engagement, Mr Burke without
being prompted raised that he thought that "Cazaly had also said that they would allot
us some shares ifwe were successfol" (T21);

3.

Mr Burke again raised at T26 that "he rather thought that Nathan McMahon has
offered us some Cazaly shares as part ofa success fee";

4.

Mr Burke considered that he had been engaged by Echelon. Mr Burke gave evidence
at T27, Session 2 that:
"/ would have thought that was a contribution by Cazaly to the success fee but that we
were engaged by Echelon";

12
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5.

Mr Burke also gave evidence at T28 that:

"I'm not sure that it is an arrangement or an agreement but it is certainly an
understanding that Nathan McMahon had said that Cazaly would contribute [100, 000
shares} to the successfoe".
6.

Further, at T28 Mr Burke said that he would not have thought that Mr McMahon or
Cazaly were engaging him and Mr Grill. Mr Burke says that he was working directly
for Echelon and saw the 100,000 shares as a contribution by Cazaly to the success fee.

The email relied on by the Commission as "conflicting evidence", is nothing of the sort. All
the email says is that Mr McMahon had offered 100,000 fully paid Cazaly shares ifMr Burke
and Mr Grill succeeded by Christmas. There is no indication in the email as to whether Of not
the Cazaly shares were to be provided by Mr McMahon personally, Cazaly or any other party.
There is also nothing controversial about this arrangement and it does not impact on any of
the matters before the Committee.
The Committee's contention is that the evidence that Mr. Burke was not "engaged by" Cazaly
(or is it Shovelana?) was knowingly false. What, however, does the Committee contend is
meant by the Chairman's hopelessly vague notion of "engaged by"?
An example illustrates the misconception which is at the heart of this allegation. A
professional footballer is (no doubt) engaged by club for whom he plays. The club and the
footballer desire to win the Premiership. The club's major sponsor promises the footballer a
bonus if the club wins the Premiership, the sponsor wishing to be associated with a
Premiership winning club. If the premiership is won and the bonus paid to the player, it is
simply an abuse of language to suggest that the player is or was at any time "engaged by the
sponsor". Rather, it means that the sponsor will provide a bonus if the outcome sought by the
club, player and sponsor - winning the Premiership - is achieved.

The analogy with Mr. Burke and Cazaly (or does the Committee suggest Shovelana?) is clear.
However, even if the Committee were to fmd (after articulating what it means to say) that
Cazaly had also engaged Mr Burke, there is no basis for the Committee to find that Mr
Burke's evidence was knowingly false. The evidence demonstrates that Mr Burke genuinely
believed that Cazaly had not engaged him. That is reinforced by Mr Burke's concerns about
Mr McMahon, whom he described at T82, Session 2 as being "very unpredictable and erratic

and not someone who I would have thought would take a balanced view of a situation
sometimes". In light of this view, it would have been extremely unlikely for Mr Burke to
agree to be engaged directly by Cazaly.
This proposed fmding is not made out.

Proposed Finding 13(ii)
Before addressing this issue in substance, it is important to make the following two significant
observations:

1.

At the hearings on 17 April 2007, the Chairman informed Mr Burke that the
Committee's inquiry involved an investigation as to who provided certain information
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to the Association of Mineral Exploration Companies and how the CCC became aware
of a particular matter. That is, it was not disclosed to Mr Burke at the hearing on 17
April 2007 that what Ms Archer told Mr Burke was a matter before the Committee on
that day. Pursuant to Standing Order 330 (g), Mr Burke was entitled to know what
allegations were made. Self evidently in light of the questions put on 17 April,
Standing Order 330 was not complied with by the Committee. It is therefore most
unfair for the Committee to now seek to make proposed findings in respect of
questions put to Mr Burke that were plainly outside those matters disclosed by you as
Chairman to Mr Burke at the commencement of the hearings on 17 April.
2.

For the period October 2006 to April 2007, Mr Burke was subjected to intense
examination and scrutiny by the CCC. This resulted in humiliating media coverage of
Mr Burke which ultimately resulted in him resigning from the Australian Labor Party,
of which he had been a member for 42 years. Accordingly, the period from October
2006 to April 2007 was a period of immense and sustained stress for Mr Burke and it
would be no great surprise that he initially would have difficulty in recalling a
conversation held in October 2006, especially in light of the matters raised in the
paragraph immediately above.

Nature of the Proposed Finding
The finding is in respect of the answer that Mr Burke gave on 17 April to a question by you as
Chairman whether Ms Archer had kept Mr Burke informed as to the Standing Committee's
deliberations into the Iron Ore Inquiry. Mr Burke's answer was that he had relayed "to the
best ofmy recollection" what Ms Archer had to say to him.
With respect, the question that was asked was plainly ambiguous as it did not articulate what
was meant by the phrase the Select Committee's "deliberations". Until the Second Session in
September 2007, Mr Burke was clearly of the view that there had been no such deliberations
as the Select Committee did not decide to hold such an inquiry. Mr Burke was not asked
whether Ms Archer had passed on discussions at Select Committee level as to whether to hold
such an inquiry. Accordingly, for these reasons alone, this Proposed Finding is not made out
as it cannot be demonstrated that Mr Burke understood the reference to "deliberations" to
have an expanded reference to include discussions as to whether or not to hold an inquiry.
Furthermore, the Committee's proposed finding makes no reference to the extensive
questioning of Mr Burke on this issue by Mr Urquhart. In answer to those questions Mr
Burke stated (which answers are not contested by the Committee) as follows:

14

1.

"1 attempted to answer the questions as honestly as 1 could when 1 appeared here in
April, and if 1failed to include some things which you now bring to my attention and
tell me about, that was not deliberate - and 1 think it is unfair to simply assume that
your explanation of deliberately doing it is the only explanation. To the best of my
ability, 1 answered the questions honestly." (T87, Session 2)

2.

"Well it is no good to insult me. I mean, 1 did, to the best of my ability, answer the
questions I was asked. 1 take it seriously, and 1 can say no more ". (T87)

3.

"1 tried in April to answer the questions as honestly as 1 could. That I did not recall
something may have in part been due to the fact that I was not taken through things as
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I am now being taken through them, and it may be in part due to the fact that I was
asked different questions. It is not due in any part to my deliberately trying to hide
information from the committee and I am prepared to defend myself in respect of this
information now as I would have been previously". (T90)

Further, Mr Burke disclosed at the Session 2 hearings without being prompted and without
being played any telephone intercepts that he recalled having further conversations more
expansive than those he recalled in April 2007. This conduct by Mr Burke is entirely
consistent with him being honest and to use his words taking the Committee's inquiry
"seriously".
In this overall context and having regard to the extreme pressures Mr Burke was under from
October 2006 to April 2007 it is not open for the Committee to find that Mr Burke knowingly
gave a false answer.
Proposed Finding 13(iii)
The precise transcript of the relevant questioning is this:
The Chairman: Meetings with lawyers took place. Can you give us the approximate
dates? Was it before 30 October or after 30 October?
Mil' BlIlrke: I am sorry, I just do not know. I cannot remember at all. IfI had to guess,
I would say before 30 October but The Chairman: You would not have any diary entries which would give that
information.
MI' Burke: The CCC might have some, but I do not.
The Committee contends this last answer was knowingly false because the CCC tells the
Committee in a secret communication that the CCC has returned Mr Burke's records to him.
With respect, this alleged contrary evidence does not address the question Mr Burke was
asked, nor does it address his answer. It certainly provides no basis for a finding Mr Burke
knowingly gave false evidence.
The relevant question was whether Mr Burke would have any diary entries that would assist in
knowing when particular meetings took place. Mr Burke's answer was that he did not have
any such diary entries. The Committee does not assert he does. Mr Burke also answered that
the CCC might have some. In that regard, while the CCC in a communication kept secret
from Mr Burke contends it returned his records to him, Mr Burke's position is that:
1.

The return of the records was managed largely by his son, Mr Peter Burke.

2.

The CCC had initially returned records to Mr Burke, which he was lead to believe was
all of his records, however that was not the case.

3.

Ultimately, prior to 30 April 2007, the CCC returned to Mr Burke either originals or
copies of what it had taken from him. That is the CCC did not return all ofMr Burke's
original documents. This material was provided to Mr Burke's son Peter.
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As at 30 April 2007, Mr Burke had not conducted a review of what the CCC had
returned to him.

Accordingly, as at 30 April 2007. Mr Burke had not reviewed what the CCC had returned to
him.
Moreover, Mr Burke's answer is entirely consistent with him saying that he does not have any
diary entries himself (which is not contested) but the CCC may have diary entries of others
that may assist the Committee in detennining the relevant dates of the meeting. There can be
no dispute that the CCC obtained infonnation from a vast number of people, some of whom
may have had diary entries which revealed the dates of the meetings - for example, Mr Grill.
Mr Burke did not say that the CCC did have such documents. He said that the CCC "might"
have some. Therefore, the alleged "corif/icting evidence" does not at all contradict Mr
Burke's evidence.
This fmding is not made out.
Proposed Finding 13(iv)
There is no articulation as to the basis on which the Committee contends the evidence was
false or that Mr Burke knew it was false. It therefore makes it very difficult for Mr Burke to
have a fair opportunity to respond to an allegation of this nature when half a page of transcript
is put to him on the basis that within that half of page is an alleged knowingly false answer.
The position is made even worse given the significant omissions by the Committee of
additional evidence given by Mr Burke during the Second Session. That further evidence is
as follows:

1.

"I cannot recall knowing that she was saying to me - I cannot recall that they had even
decided to have an inquiry at this stage. All that she was saying to me was - I was
making a representation seeking an inquiry and she was saying to me well this will be
hard, or that will happen or something else will happen." (T60)

2.

Mr Urquhart asked Mr Burke at T61 "Ms Archer actually stating to you this is what
this person said about his views at a Committee meeting."
Mr Burke's response was:

"I do not recall. All I can recall is Ms Archer telling me that this was the view of so
and so or that was the view ofsomeone else. "
3.

Further, at the foot of page 61, Mr Burke when asked a similar question responded:

"It is hard to know if I do not recollect it. I do not recollect the terms of her conveying
the information to me. "
4.

At T67 the following exchange took place between Mr Burke and Mr Urquhart:

Mr Burke: I certainly discussed with Shelly Archer, and she certainly told me of, the
views ofdifferent people.

16
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Mr Urquhart: And that was actually done as a result of what they had said at
committee meetings?
Mr Burke: It may have been done as a result of that and other things as well: I am not
sure. I do not recollect. (Emphasis added).

5.

Further, in the next answer given at T68, Mr Burke says that Ms Archer told him that
people were considering his representation regarding the inquiry.

It is not open to the Committee to rely on the Extract set out at page 8 of your letter without
having reference to the balance of the exchanges as set out above.
Alleged Conflicting Evidennce
The conflicting evidence relied on by the Committee is CCC Telephone Intercept Transcript
T0480, which is the conversation between Mr Burke and Ms Archer on 30 October 2006. All
that transcript demonstrates is that Ms Archer passed on to Mr Burke the views expressed by
Select Committee members both during and after the Select Committee hearing.
Significantly, Mr Burke acknowledged at T68 that this may have occurred. The fact that it
did occur does not demonstrate that Mr Burke's answer it may have occurred is knowingly
false. Indeed, Mr Burke was at pains during the intensive questioning by Mr Urquhart to
acknowledge these matters:
1.

Ms Archer had passed on to him the views of members of the Select Committee
regarding Mr Burke's representations;

2.

He could not precisely recall the circumstances in which that had taken place;

3.

He acknowledged that it was possible that Ms Archer might have passed on to him
discussions that occurred at the Select Committee meeting.

Accordingly, Mr Burke acknowledged that Ms Archer had passed on the views of the Select
Committee members, he just could not recall the precise circumstances in which that
occurred. He also acknowledged that Ms Archer may have passed on to him discussions at the
Select Committee meeting. The fact Mr Burke could not recall the precise source of the views
Ms Archer passed on to him, does not make his evidence knowingly false, especially where he
has acknowledged she may have done so as a result of committee meetings.
This finding is not made out.
!Executive Summary

Mr Burke's position is this:
I.

A reasonable person would have an apprehension the Committee lacks independence
due to Ms Farina's participation on it. Therefore, consistently with a recent unanimous
High Court authority, Mr Burke has not received a fair hearing. The Committee
proceedings as against Mr Burke are therefore a nullity.

2.

The manner in which the fmdings are put to Mr Burke is manifestly unfair and
contravenes the most basic rules of natural justice. The Committee has not disclosed
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to Mr Burke its reasoning process, nor has the Committee disclosed to Mr Burke all of
the evidence relied on. Therefore, Mr Burke is asked to make submissions in
circumstances where the Committee has kept material matters secret from him. This
deprives Mr Burke of a fair hearing.
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3.

There is a strong likelihood that the Committee has received information from the
CCC in breach of the TI Act. No explanation capable of scrutiny is put forward by the
Committee. Therefore, unless the Committee can justifY a lawful basis for its receipt
of the information, the Committee is not entitled to make its proposed findings because
they are infected by illegally obtained evidence.

4.

The manner in which the Committee conducted the Second Session was in breach of
Standing Order 357 as the questions were not asked by the Chairman. Therefore, the
entire Second Session is a nullity.

5.

The Committee does not have the power to deal with the matters before it by reason of
section 8 of the Parliamentary Privileges Act. This submission is consistent with the
views expressed by Professor Campbell (a leading Australian Academic on
Parliamentary Privilege) in her text The Parliamentary Privilege.

6.

Proposed finding 12 is outside the Committee's terms of reference.

7.

Proposed findings 1 - 10 in totality constitute one act and cannot be the subject of 10
separate findings.

8.

A finding against Mr Burke in respect of proposed findings 1 - 10 can only be made if
it is demonstrated that the information passed to Mr Burke was confidential and
material and he knew that to be the case. The Committee's findings do not establish
any basis upon which the Committee could come to the view that Mr Burke knew that
he was passing on confidential information. Further, the e-mail communication did
not contain any material information of which Mr Burke was not already aware.

9.

The proposed strategy characterised at proposed finding 12 is entirely inconsistent
with the evidence given by Mr Burke. The evidence Mr Burke gave was that he would
not have proposed the inquiry unless he considered there was a proper basis for it and
once commenced, no steps would be taken to interfere with it. Therefore, proposed
finding 12 is not open to the Committee. In any event, it does not fall within the tenns
ofreference.

10.

In relation to proposed finding 13, the Committee has not demonstrated any basis upon
which Mr Burke knowingly gave false answers. The Committee's sale purpose for so
contending is that there is "conflicting evidence". However, the mere fact there exists
such conflicting evidence does not justifY the finding that Mr Burke knowingly gave
false evidence. Furthermore, on a proper analysis of Mr Burke's answers, there is no
such conflict.

11.

The serious concerns raised in this letter as to the manner in which the Committee has
proceeded warrants the Committee seeking independent legal advice as to the
propriety of its actions.
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12.

IlTespective of the matters raised above, Mr Burke acknowledges and undertakes that
he will not:
(a)

participate in any communications whereby he is informed of discussions held
at private Parliamentary Committee Meetings unless he is first expressly
authorised by that Committee to be so informed;

(b)

request any member of a Private Parliamentary Committee to disclose
discussions at Committee meetings, unless that person is expressly authorised
to do so.

This undertaking is more than adequate to satisfy any legitimate concerns the Committee has
regarding this matter. It is not appropriate at this stage for Mr Burke to make any substantive
submissions in relation to penalty until he knows what if any of the proposed findings the
Committee maintains. In that regard, by reason of second 8 of the Parliamentary Privileges
Act, the Committee does not have the power to impose either a fme or imprisorunent in
respect of any of the proposed findings. At its highest, aU the Committee should require of
Mr Burke is that he confirm under his own hand the undertakings set out above.
Yours faithfully
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