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EXECUTIVE SUMMARY

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO THE PORT AUTHORITIES REGULATIONS 2001

EXECUTIVE SUMMARY

1. The Joint Standing Committee on Delegated Legislation is of the opinion that:

•  Regulations 14 and 20(c) of the Port Authorities Regulations 2001 are ultra
vires the Port Authorities Act 1999;  and

•  Regulations 14, 20, 63, 64, 65 and 116 of the Port Authorities Regulations

2001 would be more appropriately contained in the Port Authorities Act 1999.

2. As a result of receiving undertakings from the Minister (Appendices 2 and 5) the
Committee resolved to discharge from the notice paper the order of the day containing
its motion to disallow the Regulations.
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO THE PORT AUTHORITY REGULATIONS 2001

1 INTRODUCTION

1.1 Under the terms of reference of the Joint Standing Committee on Delegated
Legislation (Committee), all subsidiary legislation is referred to the Committee for
consideration.  In addition, all instruments that are not subsidiary legislation but are
made subject to disallowance under the Interpretation Act 1984 or another written law
may be scrutinised by the Committee.

1.2 It is a function of the Committee under its terms of reference to report on, among other
things, any instrument that appears to be unauthorised or not contemplated by the
empowering enactment, or contains provisions that, for any reason, would be more
appropriately contained in an Act.

PORT AUTHORITIES ACT 1999

1.3 In the exercise of its scrutiny function, the Committee scrutinised the Port Authorities
Regulations 2001 (Regulations).  These regulations are made under the Port

Authorities Act 1999 (Act), which is:

An Act about port authorities, their functions, the areas that they are

to control and manage, the way in which they are to operate, and
related matters.1

1.4 The Act consolidates a large body of legislation dealing with port authorities, which
had been created over many years. Previously, each of the seven major ports had its
own legislation, which outlined its duties, functions and powers.  Port authorities were
also governed by several other Acts in the following areas:

•  Shipping;

•  Pilotage;

•  Navigational aids;

•  Dangerous goods;

                                                     
1 Port Authorities Act 1999 (WA) long title.
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•  Pollution; and

•  Government acts, including financial administration and public sector
management.

1.5 Parliamentary debates indicate that as well as consolidating the law, the Act was
introduced to:

•  improve efficiency and effectiveness of the ports;

•  allow port authorities flexibility in their arrangements;

•  be able to enter into business arrangements;  and

•  allow the private sector to provide services.

1.6 The plethora of Acts made it difficult to facilitate trade in a commercial manner and
this was the catalyst for reform.

1.7 Since the passing of the Act, port authorities are no longer agents of the Crown and
therefore do not have the immunities and privileges attached to the Crown.  The Act
incorporates Corporations Law provisions relating to the duties and responsibilities of
directors. However, the Board of Directors (Board) of a port authority may be directed
by the Minister.  While the aim of the Act is to have port authorities act on
commercial principles in the same manner as a private corporation, the end result is a
hybrid institution, that is, public assets being managed by a Board following some
commercial principles, but with the Minister able to direct a Board in many areas.

1.8 The regulation making powers appear in section 139 of the Act.  Section 139(1)
applies the general regulation making power which allows for regulations prescribing
all matters that are required, permitted or are necessary or convenient to be prescribed
for giving effect to the purposes of the Act.  Section 139(2) specifies areas for which
regulations may be made.  Section 139(2) states:

Without limiting subsection (1) regulations may be made for all or
any of the purposes, or about all or any of the matters, set out in

Schedule 7.

1.9 Schedule 7 provides for the Governor to make regulations in specific areas.  It
contains 42 items, which deal with areas such as signals, control of traffic,
overloading, supervision of staff and other general matters.  There are also five items
dealing with the exemption or the limiting of liability, and one item granting power to
deal with offences.

1.10 Parliamentary debates indicate that neither section 139 nor Schedule 7 was debated in
either House of Parliament during the passage of the Act.
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PORT AUTHORITIES REGULATIONS 2001

1.11 The Regulations were developed to support the Act. Approximately 1,500 regulations
with several different empowering Acts were examined.2  Previously, each port had its
own regulations, some of which were common to all ports and some of which were
peculiar to specific ports.  In drafting the regulations, attempts were made to bring
together the important parts of the previous regulations and also to introduce new ones
in support of the Act.3  The regulations were published in the Government Gazette on
May 18 2001 and tabled in Parliament on May 29 2001.

1.12 The Committee considered the Regulations at its meeting on August 1 2001. The
Committee resolved to give notice of motion in the Legislative Council to disallow the
Regulations.  Notice was given on August 2 2001 and moved on August 9 2001.

1.13 The Committee revisited the Regulations at its meeting on August 8 2001.  The
Committee isolated 10 regulations dealing with powers of entry, exemption from or
limitation of liability, access to courts, appeal mechanisms and the scope of the
empowering provisions which continued to cause concern.  The Committee decided
that it required further information and a hearing took place on August 29 2001.

1.14 The Committee heard evidence from:

•  Ms Jenny Bunbury, Director of Maritime Policy, Department of Planning and
Infrastructure;

•  Mr Iqbal Samnakay, Acting Manager Planning and Policy, Marine Safety
Directorate of the Department of Planning and Infrastructure, the instructing
officer for the regulations;

•  Mr Greg Calcutt, Parliamentary Counsel, who drafted the Act; and

•  Mr Chris Drew, Assistant Parliamentary Counsel, who drafted the
Regulations.

1.15 After the hearing the Committee wrote to the Minister for Planning and Infrastructure,
Hon Alannah MacTiernan MLA (Minister) on August 30 2001, expressing its
concerns with 10 of the regulations (Appendix 1).  In her response to the Committee
dated September 17 2001, the Minister gave undertakings to amend and repeal
Regulations 81 and 82 respectively (Appendix 2).

                                                     
2 Mr Iqbal Samnakay, Assistant Manager Planning and Policy, Marine Safety, Department of Planning and

Infrastructure, in the transcript of evidence given to the Committee on August 29 2001, p.4.
3 Ms Jenny Bunbury, Director of Maritime Policy, Department of Planning and Infrastructure, in the

transcript of evidence given to the Committee on August 29 2001, p.2.
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1.16 The Minister provided the Committee with a copy of the advice of the Crown Solicitor
dated September 13 2001 regarding the issues of concern to the Committee
(Appendix 3).

1.17 The undertakings given by the Minister were accepted by the Committee and
accordingly, the issues raised by regulations 81 and 82 are not canvassed further in
this report.4

1.18 However, the Committee considered that of the 10 regulations in question, six
continued to offend the Committee’s terms of reference.  The Committee wrote again
to the Minister on September 20 2001, reiterating its concerns and asking the Minister
to review the situation (Appendix 4).

1.19 The Minister responded on September 24 2001 (Appendix 5).  Attached to the
Minister’s response was further advice from the Crown Solicitor also dated September
24 2001 (Appendix 6).  The Minister stated that she had received urgent
supplementary Crown Law advice and in light of that advice, and the Committee’s
continuing concerns, would take the following course of action:

•  In relation to regulations 20, 81 and 82, I undertake to repeal the

regulations as soon as is practicable; and

•  In relation to Regulations 14, 63, 64, 65 and 116, I undertake, on
the next occasion the Port Authorities Act is amended, to include

amendments providing for exemption from liability in the Act, so
that these regulations will be redundant and will then be

repealed.  (Amendments to the Act can be expected in the near
future, I hope in the autumn session, in order to remedy some

other shortcomings that have been identified in the Act.5

1.20 The Committee considered the Minister’s letter at its meeting on September 24 2001
and resolved to accept the Minister’s undertakings.  The Committee further resolved
to discharge from the notice paper the order of the day containing its motion to
disallow the Regulations.

2 REGULATIONS WHICH THE COMMITTEE CONSIDERS ARE ULTRA VIRES THE ACT

2.1 The Committee was concerned that two of the six regulations may be ultra vires the
Act.  The Committee’s term of reference 6.6(a) states:

                                                     
4 The Committee was satisfied from the contents of the Minister’s letter that regulations 6 and 58, which

were also of concern, did not offend its terms of reference, and these have been excluded from this report.
5 Facsimile from Hon Alannah MacTiernan MLA, Minister for Planning and Infrastructure to the

Committee dated September 24 2001.



FIRST REPORT

G:\DATA\EP\epmi\others\dg.prt.010925.rpf.001.jp.d.doc 5

6.6 In consideration of an instrument, the Committee is to inquire

whether the instrument:

(a) is authorised or contemplated by the empowering

enactment;

…

Regulation 14(1)

2.2 Item 34 in Schedule 7 of the Act states that regulations may be made regarding:

34. Exemption of a port authority from liability for damage or
loss in circumstances specified in the regulations.

Regulation 14 headed Port Authorities not liable for damage to vessels provides:

(1)  A  port authority is not liable for any damage or loss caused to a

vessel in its port. [Committee emphasis]

2.3 Item 34 of Schedule 7 of the Act grants the power for regulations to be made
regarding exemption from liability for damage or loss in circumstances specified in
the regulations.  The exemption from liability is a statutory defence to a claim for
damage and loss and is not a matter that is generally dealt with in regulations.  Any
regulation made under that power is likely to be interpreted strictly by the courts.  The
Committee is concerned that while item 34 requires that the circumstances where a
port authority would be exempt from liability be specified in regulations, this
regulation does not specify any particular circumstances, but covers the entire field of
any damage or loss caused to a vessel in its port.

2.4 This means that the regulation effectively exempts a port authority from its duties and
obligations as a service provider, and provides no protection to boat owners or masters
from negligence by a port authority.  In addition, any aggrieved parties, including
third parties, whilst not precluded from taking an action for negligence, such action
would be futile in the event that the statutory exemption is upheld.

2.5 In his advice to the Minister (Appendix 3) the Crown Solicitor indicates that it could
be “…reasonably argued that the ‘circumstances’ required to be specified in this
instance are that there be a vessel within the port.”6  However, the Committee
considers that the location of a vessel does not adequately address the requirements of
the empowering provision, and that specific circumstances for the loss or damage are
necessary before the statutory protection is applied.

                                                     
6 Letter from the Crown Solicitor’s Office to the Minister for Planning and Infrastructure attached to the

letter from the Minister for Planning and Infrastructure to the Committee dated September 17 2001, p. 2.
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2.6 The Committee considers that the ramifications of this regulation to vessel owners or
masters are significant and cannot be reconciled with the advice given by the Crown
Solicitor.  Additionally, parliamentary debates indicate that the foundation of the Act
was to establish a commercially viable institution.  This is reinforced by section 21 of
the Act, which places a duty on a port to “…act in accordance with prudent
commercial principles”.  Regulation 14 grants a statutory protection to a port authority
that would allow a port authority total carte blanche in its service provision without
responsibility for any loss or damage suffered by anyone in any circumstances in a
port.  The Committee doubts that this was the intention of Parliament.

2.7 In his evidence before the Committee, Senior Parliamentary Counsel, Mr Greg
Calcutt, conceded that there might be an issue of ultra vires with this regulation.7 The
Committee therefore considers that this regulation may not be authorised or
contemplated by Parliament.

Regulation 14(2)

2.8 Regulation 14(2) provides:

14(2)  Without limiting subregulation (1), a port authority is not
liable for any damage or loss caused to a vessel in its port –

(a) that results from

(i)  the master of the vessel complying with an instruction

given in good faith; or

(ii)  a thing done or omitted to be done in good faith in

respect of the vessel,

by the harbour master or a member of staff of the port

authority; or …

2.9 Regulation 14(2)(a) appears to specify the circumstances as those resulting in loss or
damage from instructions given in “good faith”.  The Committee considers that
whether something done when complying with instructions given in good faith
constitutes “circumstances specified in the regulations” is tenuous.  “Good faith” is a
legal term that generally means “with propriety or honesty”.  However, there is no
clear legal definition and it is often described as meaning different things in different
circumstances.  It is defined by courts in accordance with the circumstances
surrounding an action, and therefore cannot have a rigid definition.  In reality, courts
establish “bad faith” rather than “good faith”. The whole circumstance can only be

                                                     
7 Mr Greg Calcutt, Senior Parliamentary Counsel, in the transcript of evidence given to the Committee on

August 29 2001, p.11.
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ascertained when all the facets of an action have been examined, and the manner in
which the instructions were given constitutes only one aspect of a circumstance.

2.10 In his advice to the Minister, the Crown Solicitor is satisfied that instructions given by
a port officer in “good faith” equate with the “circumstances specified” requirement in
the regulation making power.  He states that the requirement of “good faith” is a
sensible restriction on those circumstances.  However, the Committee considers that
even if the restriction of “good faith” is placed on giving instructions, the
circumstances themselves are not prescribed with sufficient certainty.

2.11 The Committee has doubts about the certainty of the circumstances specified in this
regulation, and considers that Regulation 14(2) may also be ultra vires.

Regulation 20

2.12 Item 37 in Schedule 7 states that regulations may be made regarding:

37. The powers of members of staff and police officers in

relation to persons who are committing or have committed or are
believed to be committing, or to have committed, offences under this

Act. [Committee emphasis]

Regulation 20 states:

A person –

(a) who is a police officer;

(b) who is an authorised member of staff of the port authority; or

(c) who is authorised in writing by the port authority for the
purposes of this regulation,

may at any time enter a vessel in a port to determine whether a

person is committing, or has committed, an offence under the Act or
these regulations. [Committee emphasis]

2.13 Item 37 of Schedule 7 to the Act grants power for regulations to outline the powers
available to two classes of people to deal with offences when an offence is known or
believed to have been committed.  Regulation 20 grants the power of entry onto a
vessel.  However, the Committee is concerned that regulation 20 appears to have
extended the boundaries of the enabling enactment by firstly, including another class
of people who are entitled to have powers, and secondly, by broadening the
boundaries of what must happen before the power can be activated.
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2.14 Item 37 restricts any power granted by regulation to two classes of people, police
officers and authorised port authority staff, and does not allow for a third class.
However, regulation 20(c) lists a third class, that is a person “…who is authorised in
writing by the port authority for the purposes of this regulation…”.  In addition, to
activate this regulation, the enabling enactment states that there must either be
knowledge or belief that offences have been, will be or are being committed.
Regulation 20 allows another circumstance where the power can be used, that is to
determine whether an offence has been committed.

2.15 In his advice to the Minister, the Crown Solicitor states that regulation 20 could derive
its power from other sources within the Act, not only from item 37 of Schedule 7, and
this broader base of power gives validity to the regulation.  He states:

… it could equally be argued that the general power of entry on any
vessel in a port (for whatever purpose) derives from the Port

Authority’s exclusive control of the port (section 328) and the general
power to make regulations contained in section 139(1) of the Port
Authorities Act.  While it is not essential to refer to a specific purpose
in Schedule 7, Items 2, 3 and 5 provide relevant examples on the

question of power to enter vessels at any time.

2.16 In considering the Crown Solicitor’s opinion that the power to enter a vessel may be
made under the general power to make regulations contained in section 139(1) of the
Act, the Committee notes the principle of statutory interpretation, which states that
where there is a conflict between general and specific provisions, the specific
provisions prevail.9  This means that while an Act may contain provisions of a general
nature, and also provisions relating to a particular subject matter, it is commonsense
that the drafter will have intended the general provisions to give way should they be
applicable to the same subject matter as is dealt with specifically.10

2.17 The Committee is persuaded by comments made by Pearce and Argument in
Delegated Legislation in Australia about general and specific empowering provisions.
Pearce and Argument state:

The issue can best be approached by asking why the specific power
was included.  If it appears that it would have been covered by the

                                                     
8 Section 32 of the Act states:  “Subject to any direction given by the Minister, a port authority has

exclusive control of the port.” [Committee emphasis]  Case law indicates that a court will look at the
purposes of an Act to deduce in which areas the exclusivity lies (see Clements v Bull (1953) 88 CLR
572).

9 Pearce D & Geddes R 2001, Statutory Interpretation in Australia, 5th ed, Sydney: Butterworths, p. 109.
10 Refrigerated Express Lines (A’Aisa) Pty Ltd v Australian Meat and Live-stock Corp. (1980) 29 ALR 333

at 347, discussed in Pearce D & Geddes R 2001, Statutory Interpretation in Australia, 5th ed, Sydney:
Butterworths, p. 113.
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general power and it is only out of caution that specific reference was

made to the particular matter, it is unlikely that a court will regard
the general power as limited.  On the other hand, if the specific power

appears to be intended to cover the possible field or is intended to
exhaust the legislation to be made on the topic, the general power will

not be able to be invoked.11

2.18 The Committee is also mindful of the comments of Mr Greg Calcutt, Senior
Parliamentary Counsel, who said in his evidence to the Committee that the recent
practice of providing lengthy lists of regulation making powers may have
“unwittingly” restricted the power.  He commented that:

[w]e can keep saying for as long as we want that the general power

we have to make regulations is not restricted by the particular things
we have set out; however, inevitably, as you know, a court will look at

that and say “if they meant to say that, they would have said so.12

2.19 The Committee considers that the wording of item 37 in Schedule 7 is clear in its
intention to cover the field of who is permitted to have powers to deal with
perpetrators of offences, as well as when those powers can be activated.  Under those
circumstances, the Committee considers that regulation 20(c) is ultra vires the Act.

2.20 The Committee is also concerned that an entry onto private property such as a vessel
in a port may not be authorised by either the general regulation making power in
section 139(1) (as argued by the Crown Solicitor) or the specific power in item 37 of
Schedule 7.  Neither the general regulation making power nor the specific power
contains an express power to enter private property.

2.21 Every unauthorised entry upon private property is a trespass, the right of a person in
possession or entitled to possession to exclude others from those premises being a
fundamental common law right.13

2.22 In Coco v the Queen, a majority of the High Court of Australia stated that an intention
to interfere with fundamental rights must be “manifested by unmistakable and
unambiguous language”. 14  The majority said:

                                                     
11 Pearce D & Argument S 1999, Delegated Legislation in Australia, 2nd ed, Sydney: Butterworths, p. 145.
12 Mr Greg Calcutt, Senior Parliamentary Counsel, in the transcript of evidence given to the Committee on

August 29 2001, p.17.
13 Entick v Carrington (1765) 2 Wils KB 275 at 291; Halliday v Neville (1984) 155 CLR 1 at 10 per

Brennan J; Plenty v Dillon (1991) 171 CLR 635.
14 (1994) 179 CLR 427.
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[g]eneral words will rarely be sufficient for that purpose if they do not

specifically deal with the question because, in the context in which
they appear, they will often be ambiguous on the aspect of

interference with fundamental rights.15

3 REGULATIONS THAT THE COMMITTEE CONSIDERS WOULD BE MORE
APPROPRIATELY CONTAINED IN THE ACT

3.1 The Committee is concerned that five of the Regulations are of such fundamental
importance that they should be not be dealt with by regulation, but placed in the Act.
The Committee’s term of reference 6.6(f) states:

6.6 In consideration of an instrument, the Committee is to inquire
whether the instrument:

…

(f) contains provisions that, for any reason, would be more

appropriately contained in an Act.

3.2 The Committee’s terms of reference have been debated by Parliament and recorded in
the Legislative Council’s Standing Orders in Schedule 1.  Parliament has seen fit to
direct the Committee to scrutinise and report on any instrument, which, for any reason
whatsoever, should not be left to the Executive to deal with.  The Committee will look
carefully at regulations that it considers are repugnant to fundamental common law
rights.

Presumptions against the erosion of fundamental common law rights

3.3 In Statutory Interpretation in Australia, Pearce and Geddes explain that as there is no
Bill of Rights in Australia, if there is to be relief from oppressive legislation, it must
be sought in the approach of the courts to the interpretation of such legislation.  They
continue to say that for many years the courts have approached the interpretation of
legislation with a number of basic assumptions in mind, which are based on the
expectation that certain tenets of our legal system will be followed by the legislature.
These assumptions are rebuttable and are subject to the basic rule that a parliament
may over-ride them.  However, the courts will require a clear indication that the intent
is to abrogate or curtail a fundamental right before such an interpretation will be
accepted.16  Finn J’s statement in Buck v Comcare is indicative of the spirit in which
abrogation of common law rights is viewed by the judiciary:

                                                     
15 (1994) 179 CLR 427
16 Pearce D & Geddes R 2001, Statutory Interpretation in Australia, 5th ed, Sydney: Butterworths, pp. 131-

132.
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…where there may be doubt as to the parliament’s intention, the

courts should favour an interpretation which safeguards the
individual.17

3.4 The above assumptions are also applicable to delegated legislation, but their effect on
delegated legislation is very different from their effect on Acts.  If an assumption is
incompatible with the clear words of an Act, the assumption is taken to be rebutted.
However, with delegated legislation, if an assumption and the terms of the delegated
legislation are incompatible, it is the delegated legislation that must give way.  Unless
there is clear authority in an empowering Act for delegated legislation to override an
assumption, the delegated legislation will be invalid.18

3.5 There are five items in Schedule 7 to the Act that the Committee considers intrude on
fundamental common law rights . These are:

33. Limitation of the liability of a port authority for damage or

loss either generally in circumstances specified in the regulations.

34. Exemption of a port authority from liability for damage or

loss in circumstances specified in the regulations.

35. Limitation of the time for making a claim against a port

authority for loss or damage.

37. The powers of members of staff and police officers in relation

to persons who are committing or have committed or are believed to
be committing, or to have committed, offences under this Act.

40. Liability for loss or damage occurring because of obstruction
of or interference with the operation of a navigational aid.

3.6 Four of these items, that is 34, 35, 37 and 40, are the heads of power for regulations
14, 20, 63, 64, 65 and 116, all of which the Committee considers would more
appropriately be placed in the Act.  Regulations 14, 63, 64, 65 and 116, which seek to
limit port authorities’ liabilities, or totally exempt port authorities from liability,
appear to impinge on the common law right of the public to access the courts.
Regulation 20 erodes the common law right of property owners or occupiers to
exclude others from entry onto premises unless permitted by law.  This principle
reflects the policy of the law to protect the possession of property and the privacy and
security of the occupier.

                                                     
17 (1996) 137 ALR 335 at 340.
18 Pearce D & Argument S 1999, Delegated Legislation in Australia, 2nd ed, Sydney: Butterworths, p. 214.
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3.7 The Committee considers that if fundamental common law rights are to be abrogated,
then Parliament should do so expressly within the Act rather than in a schedule to the
Act permitting the making of regulations.  The Committee contends that by doing so,
Parliament affirms the legal doctrine that any abrogation of rights acquired under the
common law must be found in the primary enactment rather than being left to the
discretion of the Executive by a regulation making power.  By placing these matters
within the Act and expressing an unambiguous intention to abrogate or curtail a
fundamental common law right, the Parliamentary process will be enhanced by
securing a greater measure of attention to the impact of legislative proposals on
fundamental rights.19

Regulation 20 – Power of entry

3.8 Item 37 of Schedule 7 to the Act allows regulations to provide for powers that can be
utilised by police officers and members of staff when there is knowledge or belief that
an offence has been, is being, or will be committed.  Regulation 20(c) supplements the
extent of this power to enter by including a third class of person (persons other than
staff or police), and to permit entry to determine whether an offence may be
committed without the need to form a belief or have knowledge that an offence has
been, will be or is being committed.  Regulation 20 also purports to over-ride the
fundamental common law right that a person is entitled to the enjoyment of his or her
property without unauthorised intrusion. 20

3.9 Excluding others from entry onto premises is a fundamental common law right that
has been, for hundreds of years, the subject of a number of judicial pronouncements.
In Australia, the courts’ approach is that any attempted abrogation of fundamental
common law rights must be unmistakable and unambiguous.21  The Committee
considers that there is no clear expression in the Act of a power to enter private
property.  The Crown Solicitor argues that the power can be implied from either items
2, 3, 5 or 37 of Schedule 7 to the Act or from the general regulation making power in
section 139(1). Given the judicial pronouncements in Coco v The Queen, the
Committee considers that there is significant doubt as to whether the Act authorises a
power of entry onto private property.

3.10 The Committee does not dispute that there may be a need to enter vessels in a port for
a variety of operational reasons.  However, the Committee considers that the subject
matter of regulation 20 is more appropriately placed in the substantive part of the Act
for the reasons cited above.

                                                     
19 Coco v The Queen (1994) 179 CLR 427 at 437-8, per Mason CJ, Brennan Gaudron and McHugh JJ.
20 Dillon v Plenty (1991) 171 CLR 635.
21 Coco v The Queen (1994) 179 CLR 427 at 437, per Mason CJ, Brennan Gaudron and McHugh JJ.
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Regulations 14, 63, 64, 65 and 116 – Exempting or limiting port authorities’ liability

3.11 Items 34, 35, 37 and 40 of Schedule 7 to the Act deal with either exempting or
limiting port authorities’ liability in circumstances where damage or loss results from
using the ports’ facilities, or from actions taken by port authorities.  The statutory
protection afforded by regulations 14, 63, 64, 65 and 116 made under these items
curtail the common law right of recourse to a court for aggrieved parties and third
parties who have suffered loss or damage.

3.12 Pearce and Argument state that:

[w]here delegated legislation has purported to prevent a person exercising

the ordinary right to have a matter reviewed by the court, the courts have
acted to strike down such legislation unless it was clearly authorised by the

Act under which the regulations were made.22

3.13 In her correspondence with the committee dated September 17 2001, (Appendix 2),
the Minister indicated that she considered that the issues raised by the Committee
deserved further consideration, and that she was in the process of seeking more
detailed advice as to how these regulations compare to the equivalent provisions, if
any, in all other States of Australia.

3.14 The Committee considers that the issue of limiting and exempting liability is so
fundamentally important, that it needs to be scrutinised by Parliament during the
legislative process.  This will enable Parliament to determine the extent to which the
liability of port authorities will be exempted or limited in particular circumstances
rather than leaving this to be determined by administrative action by the Executive.

4 CONCLUSION

4.1  The Committee is of the opinion that:

•  Regulations 14 and 20(c) are ultra vires as they supplement the regulation
making powers in the Act; and

•  Regulations 14, 20, 63, 64, 65 and 116 would be more appropriately contained
in the Act.

                                                     
22 Pearce D & Argument S 1999, Delegated Legislation in Australia, 2nd ed, Sydney: Butterworths, p. 215.
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4.2 As a result of receiving undertakings from the Minister, the Committee resolved to
discharge from the notice paper the order of the day containing its motion to disallow
the Regulations.

Chairman

Date:  September 26 2001
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