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1.2

2.1

2.2

2.3

3.1

REFERENCE AND PROCEDURE

On 11 May 2006 the Procedure and Privileges Coram{fCommittee) met to discuss
a number of matters relating to the law and custdfarliament and the rules of the
procedure of the House.

This report canvasses the Committee’s deliberatéoms recommendation in relation
to the Internet broadcasting of proceedings ol #gislative Council Chamber.

BACKGROUND

Radio and television are now firmly established &wsportant media for
communicating proceedings of Parliament to the ipubRegular sound broadcasting
from both Houses began in 1982 followed by the visleg of parliamentary
proceedings in 1996. In 1996, both Houses agredel¢vising question time and
other significant events, subject to strict ruleensure that the House retained control
over how it was portrayed on television.

The rules were eventually relaxed to permit thdigramentary broadcasting unit to
record the full parliamentary proceedings and alémeredited media outlets, whether
by the medium of radio or television, to connecthte live feed to use as they saw fit.

The use of such technology has enabled the publie, limited extent, to be better
informed of the work of Parliament. However, sid@96 there have been a number
of technological developments, in particular thetnet.

WHY WEBCAST?

The rationale behind the introduction of Internebdulcasting (webcasting) of

parliamentary proceedings tends to focus on expgnuliblic access to the operations
of the Parliament, not simply through the formalael (Hansard), but being able to
sit in the public gallery remotely. This has tlilvantages for people who:

a) have limited time and/or have interest in only akmart of business of the
day;
b) live a long distance from the Parliament, partidyléhose in regional areas;
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3.2

3.3

4.1

4.2

4.3

c) have responsibilities that prevent travel (parecdsers); or
d) have a disability.
However, disadvantages include:

a) the majority of parliamentary business tends toetatively routine, and is not
engaging to the public;

b) the audience has no idea when a particular deliiteommence;

c) demand for this service outside of some social@ntessional circles is low;
and

d) the high-speed connection to the Internet, paditylin regional areas, is
limited thereby restricting access.

The Committee considers that Internet broadcadtasyan important part to play in
the modernisation of Parliament. The Committeeesaihat Parliaments across
Australid and overseas have adopted the new technologyeaseatium to broadcast
parliamentary proceedings (Refer to Appendix 1he Technology provides Internet
subscribers with an ability to watch live parliarteay proceedings from any location
in the world. The Committee notes the United KiogdParliament also offers an on-
demand archive, where material can be retrievedifwing for up to 14 days after
live transmission.

PARLIAMENTARY PRIVILEGE AND DEFAMATION ACTIONS

The Committee is aware the Legislative Council haen cautious in adopting the
new technology due to legal uncertainty. During deliberations, the Committee
considered whether there were any legal implicati@pecifically in relation to the
areas of parliamentary privilege and defamation lavbroadcasting via the Internet.

The Committee observes that parliamentary privildges not cloak parliamentary
publications with any form of protection. This wascided in 1839 irStockdale v
Hansard?® The court held that parliamentary privilege petéel papers printed by
order of the House for the use of its own Membbrg, that this protection did not
extend to papers made available outside the Hauseembers of the public. The
Parliamentary Papers Act 183tas enacted to reverse this decision.

The Committee notes that the protection affordedhto publication of proceedings
under theParliamentary Papers Act 1894 limited to within Western Australia.

The Western Australian Legislative Assembly hambcast its proceedings since March 2000.
(1839) 112 ER 116.
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4.4

4.5

4.6

4.7

4.8

4.9

Recent legislative developments also impact omthader of parliamentary privilege
and defamation: the decision of the High Court @92 in the Gutnick cadend the
Defamation Act 2005.

In the Gutnick case the High Court found that uthté material is comprehended by
the reader then “no harm is done”. The High Coeiterated that publication is a
bilateral act involving the publication of materiahd its later comprehension. By
finding, that defamation only occurs in the countryere the article is first published
would not recognise the fact that the publicat®a bilateral act.

The High Court found that, therefore, defamatioketaplace where the material
alleged to be defamatory is in comprehensible feuch that it can be read and where
it is damaging to a plaintiff's reputation. In tkase of material on the Internet, the
Court held that it is not in comprehensible formilutiownloaded onto the computer
of a person who has used a web browser to pulhterial from the web server.

Section 27 of the neviDefamation Act 200%rovides that it is a defence to the
publication of defamatory matter if the defendamves that the matter was published
on an occasion of absolute privilege. The secligts certain publications that are
published on occasions of absolute privilege.

The Committee notes that the definition extendsdéience of absolute privilege to
the publication of matter that would be subjectaiosolute privilege under the
corresponding law of another Australian jurisdintio

Section 27(2)(a) of théefamation Act 200%oroadly reflects thdParliamentary
Papers Act 189but extends absolute privilege by providing thatatter is published
on an occasion of absolute privilege if:

... the matter is published in the course of thecpedings of a
parliamentary bodyincluding (but not limited to) —

0] the publication of adocument by order, or under the
authority, of the body;

(i) the publication of the debates and proceedinfjthe body by
or under the authority of the body or any law;

(i)  the publication of matter while giving evidem before the
body; and

(iv) the publication of matter while presenting submitting a
document to the body; ...

3

Dow Jones & Company Inc v Gutni§R002] HCA 56.
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4.10

4.11

4.12

4.13

The Committee notes that section 4 of thefamation Act 200%provides a wide
definition of “parliamentary body” to include:

(@) a parliament or legislature of any country;
(b) a house of a parliament or legislature of aoyictry;

(© a committee of a parliament or legislature afyacountry;
and

(d) a committee of a house or houses of a parlidnmanm
legislature of any country; ...

Section 4 further provideSdocument” means any record of information, and
includes:

(a) anything on which there is writing;

(b) anything on which there are marks, figures, lsgis or
perforations having a meaning for persons qualifical
interpret them;

(© anything from which sounds, images or writingsn be
reproduced with or without the aid of anything elaed

(d) a map, plan, drawing or photograph.

The Committee considers that while thefamation Act 2008nay provide protection
to electronic data being transmitted via webcagiwiAustralian jurisdictions, it may
not provide any greater protection in countries igttbere is no corresponding law.

The Committee further notes the expression “procgsd in the Parliamentary
Papers Act 189And theDefamation AcR005presumably have the same meaning as
“proceedings in Parliament” in article 9 of thgill of Rights Accordingly
“proceedings” does not include comments which aaelenduring proceedings in the
House or a committee which do not form part of thebate. That is to say,
“proceedings” do not include defamatory interjeatrnade by another Member or by
a spectator in the gallery. The Committee howesensiders this to be more
theoretical rather than a real risk as the soursleay should only broadcast the
Member with the call.
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5 PARLIAMENTARY PAPERSACT 1891

5.1 The Committee observes that the scheme oPtdmiamentary Papers Act 1894 to
provide protection to those persons the subjeciviifproceedings who:

. publish material under the authority of the HouskPRarliament, for example,
Hansard reporters (sections 1 & 2);

. print an extract or abstract of a report, papervotes and proceedings
(section 3) (refer to paragraph 5.4 below); and

. publish a speech, or extract of a speech maderiafPant by a Member of
Parliament at the written request of that MembBEnese persons are identified
as Hansard reporters, an employee of Parliaféwet,Government Printer and
those employed at the Government Printing Offieetisn 3A).

5.2 The Committee observes that the protection affofgedections 1, 2 and 3A of the
Parliamentary Papers Act 189%pplies to the “publicatidnof “any report, paper,
votes or proceedings of the Legislative CouncilLegislative Assembly by such
person or persons, or by his, her, or their servantservants, by or under the
authority of the Legislative Council or Assemblyhe said Colony

53 Two observations are made:

a) The language is capable of being interpreted widslgpplying to publication
by any means, including radio, television or Inerroadcasting even though
the technology was unknown in 1891, as Acts aredvepeaking to cater for
the present; and

b) This view is put beyond doubt by the definition“ptiblication” contained in
section 5 of thdnterpretation Act 1984vhich in paragraph (b) meanarily
record, tape, wire, perforated roll, cinematografilm or images or other
contrivance by means of which any words or ideay & mechanically,
electronically, or electrically produced, reprodute represented, or
conveyetl

It is noted that this does not include Officefsttee House that are appointed by His Excellengy th
Governor.
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54 The Committee further observes that the protectfforded by section 3 of the
Parliamentary Papers Act 189&quivalent to a defence of qualified privilegpples
to thebona fideand without malice “printingof “any extract from or abstract of such
report, paper, votes or proceedirigsThe definition of “publication” in section 5 of
the Interpretation Act 1984paragraph (a), provides that all written and jedrmatter
is a “publication”. However, the Committee is cented that section 3 of the
Parliamentary Papers Act 189Inay not afford the same protection to a person
publishing an extract or abstract on the Interset sould to a person “printing” such
an extract or abstract.

55 The Committee observes that tBefamation Act 2005nay provide protection in
these circumstances to a person publishing anatxraabstract on the Internet but,
even if this was the case, tharliamentary Papers Act 189&hould provide a
qualified protection for Internet publication indition to “printing”.

5.6 In light of the Committee’s recommendation that tlegislative Council broadcast its
proceedings on the Internet and to ensure thatthese’s privileges are maintained,
the Committee has written to the Attorney Geneggluesting that thBarliamentary
Papers Act 189be reviewed so as to clarify the scope of itsquadn in relation to
the matters identified above.

5.7 To ensure webcasting proceedings of the House laaded with absolute privilege
under theauthority of the Councithe Committee recommends that the House pass a
resolution authorising the broadcast of the LetisaCouncil’s proceedings.

Recommendation 1: The Committee recommends that éhHouse pass a resolution
authorising the broadcasting of the Legislative Concil’'s proceedings.

This recommendation is captured in Recommendation 5

6 COPYRIGHT

6.1 The Committee notes Parliament’s Internet siteestaihat Copyright of Parliament
materials resides with “the Parliament of Westewmrstfalia”. However, who is or
what is the “Parliament of Western Australia” fbetpurposes of the copyright law?
For example, who would have legal standing?

6.2 If the copyright rests with the “maker” then, insaince of any special provisions, no
copyright would seem to rest in the two Houses. nAgher House possesses legal
personality, they could not themselves hold copriglthough bodies could be
established, by legislation, to whom the copyrigiild be assigned.

6 G:\DATA\PP\PPRP\pp.bro.060524.rpf.010.xx.a.doc
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6.3

7.1

7.2

8.1

8.2

At the Committee’s request the President has wirrittethe State Solicitor seeking a
legal opinion regarding ownership of the copyrigior any broadcasting of
parliamentary proceedings.

SUMMARY

The Committee considers the benefits of webcastertpinly outweigh any potential
legal implications. The technology will make theorw of the House, and its
Committees, much more accessible than has so &r pessible through traditional
media. Webcasting provides an opportunity fordbemunity to see the workings of
the House without the necessity to attend the &mdnt. This is particularly
important to the regional community, if the necegstechnology is available.
Although, the experience for viewers using weboastan never be the same as for
visitors in the public gallery, webcasting doesvile another avenue to engage the
general public in politics, in particular, to aceg®ung people interested in politics.

The Committee notes the introduction of webcastinthe Legislative Assembly has
shown that the service is useful for public sersamMlembers and their staff to
monitor question time or progression of busineghénChamber.

REQUIREMENTS

The Committee notes the Parliamentary Services iDepat (Information
Technology Services) has recently upgraded the aging system to expand the
bandwidth and hardware to ensure appropriate acpesexd for users. There are no
additional infrastructure costs to the Legislat@euncil in providing the service.
However there are some additional operational reqents for staff in providing the
text capturing indicating the subject matter betheeHouse and its stage.

The Committee recommends the webcasting serviceavmlable as soon as
reasonably practicable.

Recommendation 2: The Committee recommends that ¢hwebcasting service be
available as soon as reasonably practicable.

This recommendation is captured in Recommendation 5
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8.3

8.4

The Committee notes that, currently, high-speedri@t connection is not widely
available particularly in regional areas. Thisitsrthe number of Internet users who
could access the video and audio proceeding. Tisegelarge number of Internet
subscribers still using old technology such asméklems to access the Internet.

Slow Internet connection would be adequate for@bdit not video feeds. Therefore,
it is recommended that Internet users have theoomif selecting either audio and
visual or audio only. This will maximise the numlzgé Internet subscribers who can
access the proceedings where they do not havespiggd Internet connection.

Recommendation 3: The Committee recommends that ess have the option of
selecting either audio and visual or audio only.

This recommendation is captured in Recommendation 5

8.5

To assist viewers of the webcasting of parliamegnfamoceedings the Committee
recommends that a capturing system be implememteghable the display of the
subject matter currently being debated, its stagktiae Member who is speaking.

Recommendation 4: The Committee recommends that@apturing system be
implemented to enable users to know the subject matr currently being debated, its
stage and the Member who is speaking.

This recommendation is captured in Recommendation 5

8.6

The Committee has written to the Executive Managd?arliamentary Services
requesting that consideration be given to introdgicd service which automatically
stores proceedings on-line as an archive, withatibhive material accessible through
an integrated, text-base search of the proceedihgise House for up to 14 sitting
days. This new service would enable Internet usergiew proceedings at their
leisure and find the debate of interest. Thisiserwill overcome the problems, with
the live feed, with not knowing when a particulabdte may occur during the day or
evening.
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9 PROPOSEDRESOLUTION OF THE HOUSE

7

Hon Nick Griffiths MLC
President of the Legislative Council
Chairman

30 May 2006
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APPENDIX 1

Currently, a significant number of Parliamentswaedcasting, or developing the capacity to
do so.

Australian examples include:
* Federal Parliament
* New South Wales
*  Queensland
* Western Australia (Assembly)

International examples include:
* Austria, including the State of Vorarlberg

* Brazil

e Canada
 Denmark

» Estonia

* European Union
 France

*  Germany

« Greece

e Israel

o ltaly

* Mexico

* Netherlands

* Norway

* Northern Ireland
 Poland

e Scotland

e Slovenia
 Sweden
 Wales

 Westminster
e United States of America
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