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REPORT OF THE STANDING COMMITTEE ON
UNIFORM LEGISLATION AND STATUTES REVIEW
IN RELATION TO THE

INQUIRY INTO THE AGREEMENT OF THE COUNCIL OF AUSTRALIAN GOVERNMENTS ON
SEPTEMBER 27 2005 RELATING TO STRENGTHENING COUNTER-TERRORISM LAWS

1

REFERENCE AND PROCEDURE

1.1

Term of reference 8.3(b) of the Standing Committee on Uniform Legislation and
Statutes Review (Committee) provides that one of its functions is:
(b)

of its own motion or on a reference from a Minister, to
consider or review the development and formulation of any
proposal or agreement whose implementation would require
the enactment of legislation made subject to SO 230A.

1.2

On November 9 2005, the Committee resolved to commence an inquiry pursuant to
term of reference 8.3(b) to consider or review the development or formulation of the
agreement reached at the Council of Australian Governments (COAG) Meeting on
September 27 2005 in relation to strengthening counter-terrorism laws.1

1.3

On November 10 2005, on behalf of the Committee, the Chairman, Hon Simon
O’Brien MLC tabled a Special Report advising the Legislative Council of the
Committee’s inquiry.2

1.4

The Committee notes that term of reference 8.3(b) replicates a term of reference of its
predecessor Committee, the former Standing Committee on Uniform Legislation and
General Purposes (former Committee). Although the former Committee was
established in April 2002, this inquiry is the first occasion that the term of reference
has been activated.

2

SCOPE OF THE INQUIRY

2.1

Unless otherwise ordered by the Legislative Council, uniform legislation, as defined
in Standing Order 230A, is automatically referred to the Committee for inquiry and
report. Term of reference 8.3(b) enables the Committee to inquire into proposals or

1

COAG comprises the Prime Minister, State Premiers, the Chief Ministers of the Australian Capital
Territory and the Northern Territory and the President of the Australian Local Government Association.
Further information on COAG is available at the website http://www.coag.gov.au/, (viewed on November
17 2005).

2

Hon Simon O’Brien MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard),
November 10 2005, p10.
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agreements that, if implemented, would lead to uniform legislation. Thus term of
reference 8.3(b) provides the Committee with a pre-emptive ability to inquire into
uniform legislation.
2.2

As part of the agreement reached at the COAG Meeting of September 27 2005, the
State and Territory leaders agreed to the States and Territories enacting legislation to
give effect to measures which, because of constitutional constraints, the
Commonwealth could not enact. Such legislation would be subject to Standing Order
230A and may be referred to the Committee. Given the significance of legislation
relating to counter-terrorism and the 30 day reporting time limit that applies to
referrals under Standing Order 230A, the Committee considered that a pre-emptive
inquiry pursuant to term of reference 8.3(b) would serve to:
•

provide Members of the Legislative Council and the public with information
about the implications for Western Australia resulting from the September 27
2005 COAG Meeting; and

•

expedite any future inquiry into State legislation resulting from that Meeting.

3

INQUIRY PROCEDURE

3.1

On November 16 2005, the Committee conducted a hearing with:
•

Mr Geoffrey Hay, Assistant Director General, Department of Premier and
Cabinet; and

•

Mr James Thomson, Legal Officer, State Solicitor’s Office.

3.2

Details of the Committee’s inquiry were also available on the parliamentary website,
www.parliament.wa.gov.au.

4

BACKGROUND

COAG Meeting - April 5 2002
4.1

Following the attacks in the United States of America on September 11 2001, the
issue of counter-terrorism was specifically addressed by COAG on April 5 2002 when
the Prime Minister and State and Territory Leaders entered into an agreement on
terrorism and multi-jurisdictional crime (2002 Agreement).3 A copy of the 2002
Agreement is attached at Appendix 1. Part of the 2002 Agreement was for there to be
a national approach to the prosecution of terrorists under the criminal law. The power
to legislate with respect to criminal offences is divided between the Commonwealth
and the States with different legislation operating in each jurisdiction. To achieve a

3

http://www.coag.gov.au/meetings/050402/index.htm, (viewed on November 17 2005).

2
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national approach to terrorism offences, it was agreed that the States would refer
power to the Commonwealth to legislate in the form of jointly agreed legislation.4
4.2

In Western Australia, the Terrorism (Commonwealth Powers) Bill 2002 which sought
to implement the 2002 Agreement was examined by the former Committee.5 That
Committee raised a number of issues for consideration in the Legislative Council.6
The subsequent Terrorism (Commonwealth Powers) Act 2002 referred power to the
Commonwealth in relation to matters specified in a new Part 5.3 of the Criminal Code
(Cth). That new Part 5.3 created offences including:7
•

engaging in a terrorist act;

•

providing or receiving training for a terrorist act;

•

directing organisations concerned with a terrorist act; and

•

possessing things connected with a terrorist act.

4.3

The relevant Commonwealth legislation, the Criminal Code Amendment (Terrorism)
Act 2003 (Cth), commenced on May 29 2003.

4.4

Subsequently, at a COAG meeting on June 25 2004, State and Territory leaders signed
the Inter-governmental Agreement on Counter-Terrorism Laws (Counter-Terrorism
IGA). A copy of the Counter-Terrorism IGA is attached as Appendix 2.

4.5

The Counter-Terrorism IGA provides, amongst other things, that the Commonwealth
will not introduce a bill or make subordinate legislation that affects Part 5.3 of the
Criminal Code (Cth) unless the other parties are consulted and a majority of the other
parties,8 including at least four States, have approved it.9 This requirement is reflected
in section 100.8 of the Criminal Code (Cth).

COAG Meeting - September 27 2005
4.6

On August 4 2005, the Prime Minister wrote to the Premiers, Chief Ministers and the
President of the Australian Local Government Association proposing a special

4

Further information relating to the Commonwealth Constitution and the referral of powers can be found
in Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 6, Terrorism (Commonwealth Powers) Bill 2002, December 2002.

5

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 6, Terrorism (Commonwealth Powers) Bill 2002, December 2002.

6

Ibid, pp7-9.

7

Ibid, p2.

8

The parties are the Commonwealth of Australia, each of the States, the Northern Territory and the
Australian Capital Territory.

9

Clause 3.3.
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meeting of COAG dedicated to counter-terrorism issues in late September 2005.10
The special meeting took place on September 27 2005. The matters agreed at the
meeting are contained in a COAG Communiqué (Communiqué) dated September 27
2005 a copy of which is attached as Appendix 3.
4.7

The Committee’s inquiry focussed on that part of the Communiqué entitled
‘Strengthening Counter-Terrorism Laws’. The relevant sections from that part are as
follows:
COAG agreed to the Commonwealth Criminal Code being amended
to enable Australia better to deter and prevent potential acts of
terrorism and prosecute where these occur.
This includes
amendments to provide for control orders and preventative detention
for up to 48 hours to restrict the movement of those who pose a
terrorist risk to the community. The Commonwealth’s ability to
proscribe terrorist organisations will be expanded to include
organisations that advocate terrorism. Other improvements will be
made, including to the financing of terrorism offence.
COAG noted that in 2002 when Leaders agreed to new national
investigative powers, Queensland’s use of a Public Interest Monitor
was recognised. COAG also noted that Queensland would continue
to use the Public Interest Monitor for control orders and preventative
detention.
State and Territory leaders agreed to enact legislation to give effect to
measures which, because of constitutional constraints, the
Commonwealth could not enact, including preventative detention for
up to 14 days and stop, question and search powers in areas such as
transport hubs and places of mass gatherings. COAG noted that most
States and Territories already had or had announced stop, question
and search powers.11

4.8

The Committee highlights that this part of the agreement involved the States and
Territories agreeing to:
•

The referred powers in the Criminal Code (Cth) being amended to expand the
powers to deal with and prosecute acts of terrorism. In this respect, as the
amendments related to referred powers, the Committee understands that the

10

http://www.coag.gov.au/, (viewed on November 17 2005). COAG meetings generally involve detailed
discussions on significant areas of national interest, http://www.coag.gov.au/meetings/archive.htm,
(viewed on November 17 2005).

11

Pages 21 to 22 of the Communiqué.

4
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agreement of at least four States was required as specified by section 100.8 of
the Criminal Code (Cth).
•

The enactment of State and Territory legislation to extend the reach of the
proposed new powers in the Criminal Code (Cth).

Subsequent events - proposed Commonwealth legislation
4.9

Following the September 27 2005 COAG Meeting, there was considerable media and
public discussion regarding the matters agreed12 and the Australian Capital Territory
Chief Minister, Mr Jonathon Stanhope MLA, placed a confidential draft of the AntiTerrorism Bill 2005 (Cth) on his website.13

4.10

Several Premiers and the Chief Ministers commented publicly on the extent to which
the draft Anti-Terrorism Bill 2005 (Cth) reflected the COAG agreement14 and there
were media reports of constitutional concerns raised about the proposed
Commonwealth legislation.15 As a result of these matters, it appeared that the COAG
agreement might not be sustained. Subsequently, a telephone conference was held on
November 2 2005 between the Prime Minister and a number of State Leaders.

4.11

Media reports indicated that the Prime Minister secured the agreement of the majority
of State leaders to enable him to introduce the Commonwealth legislation.16 The
media reports indicated that New South Wales, Victoria, Tasmania, and South
Australia agreed to the Commonwealth legislation and Queensland indicated inprinciple support.17

4.12

Media reports also indicated that the Premier of Western Australia, Hon Dr Geoff
Gallop MLA, still had concerns with aspects of the proposed Commonwealth
legislation and would be lodging a dissenting opinion with respect to provisions which
were referred to in the media as ‘shoot to kill’ provisions.18

12

See for example, Fergus Shiel, ‘Hot reception for counter-terrorist package’, The Age, September 28
2005, p6; Ben Doherty, ‘Terror laws branded appalling, draconian’, The Canberra Times, September 29
2005, p1.

13

http://www.chiefminister.act.gov.au/whats_new.asp?title=What's%20New, (viewed on November 18
2005); Ben Doherty, ‘Stanhope put laws on Net; Ruddock’s removal order defied’, Canberra Times,
October 15 2005, p1.

14

Chris Johnson, ‘Gallop joins opponents of shoot-to-kill’, The West Australian, October 21 2005, p17.

15

See for example, ‘Beattie warns terrorism laws unconstitutional’, ABC Online, October 25 2005.

16

‘Howard secures approval for terrorism laws’, ABC Online, November 2 2005.

17

Ibid.

18

Simon Kearney, ‘States get behind draft laws’, The Australian, November 3 2005.
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Commonwealth - Anti-Terrorism Bill (No. 2) 2005
4.13

Subsequent to the November 2 2005 telephone conference, the Commonwealth AntiTerrorism Bill (No. 2) 2005 (Commonwealth Bill) was introduced in the House of
Representatives on November 3 2005 and the second reading was adjourned on that
date.

4.14

The provisions of the Commonwealth Bill were referred to the Senate Legal and
Constitutional Committee on the introduction of the Bill into the House of
Representatives.19 The reporting date for the inquiry was November 28 2005.

4.15

The second reading speech for the Commonwealth Bill indicates that the Federal
Government seeks to have all elements of the legislation passed before Christmas
2005.20

States and Territories - proposed legislation
4.16

As indicated at paragraphs 4.7 and 4.8, the COAG Agreement of September 27 2005
required the States and Territories to pass legislation to give effect to measures agreed
at COAG which, due to constitutional reasons, the Commonwealth could not enact.
Media reports have suggested that most States and Territories would have their
legislation in place by early next year.21

4.17

The Committee notes that the following jurisdictions have progressed their legislation
as outlined:
•

South Australia - the Terrorism (Preventative Detention) Bill 2005 was first
read in the House of Assembly on November 9 2005.22

•

Victoria - the second reading in relation to the Terrorism (Community
Protection)(Amendment) Bill 2005 was moved on November 16 2005 in the
Legislative Assembly.23

•

New South Wales - the second reading speech in relation to the Terrorism
(Police Powers) Amendment (Preventative Detention) Bill 2005 was
presented on November 17 2005.24

19

See the Senate Bills list dated November 17 2005, http://www.aph.gov.au/parlinfo/billsnet/billslst.pdf
(viewed on November 24 2005).

20

Hon Phillip Ruddock MP, Attorney-General, Commonwealth Parliament, House of Representatives,
Parliamentary Debates (Hansard), November 3 2005, p66.

21

Simon Kearney, ‘States get behind draft laws’, The Australian, November 3 2005.

22

http://www.parliament.sa.gov.au/catalog/hansard/2005/ha/wh091105.ha.htm, (viewed on November 21
2005).

23

Status of Bills List, as at the close of business on 17 November 2005, available from
http://www.dms.dpc.vic.gov.au, (viewed on November 21 2005).

6
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5

HEARING

5.1

The Committee directed questions to the witnesses, Mr Hay and Mr Thomson, relating
to parts of the Communiqué concerning strengthening counter-terrorism measures (see
paragraph 4.7). A copy of the questions provided to the witnesses is attached as
Appendix 4, and a copy of the transcript of evidence from the hearing on November
16 2005 is attached as Appendix 5.

5.2

The Committee notes that the witnesses were not able to advise the Committee as to
when any proposed State legislation will be introduced into the Western Australian
Parliament as it is a policy matter for the Government.25

5.3

During the hearing a question was asked relating to the role of the Ombudsman under
other proposed legislation. The question was taken on notice by the witnesses and the
Committee is awaiting further information.

6

COMMITTEE COMMENT

6.1

The Committee is of the view that this preliminary inquiry has provided useful and
relevant information. Evidence from the hearing will assist Members of Parliament
and members of the public in the event of State legislation relating to the COAG
Agreement being introduced into Parliament. Additionally, this information will
assist in any future inquiry if, pursuant to Standing Order 230A, such proposed
legislation is referred to the Committee.

6.2

As the Committee is not aware of when that legislation will be progressed, it presents
this Report in order to ensure that the information it has obtained is widely available
prior to the introduction of the proposed legislation. If there is additional time prior to
the introduction of any bill, the Committee may further examine the matters raised by
this inquiry.

6.3

The Committee commends its Report to the Legislative Council.

___________________
Hon Simon O’Brien MLC
Chairman
November 30 2005
24

http://www.parliament.nsw.gov.au (viewed on November 21 2005).

25

Standing Order 331 provides that where a committee examines a public servant, questions of policy shall
not be asked of that person but shall be directed to the responsible Minister. A public servant is entitled
to decline to answer any question on a matter of policy.
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APPENDIX 1
COAG AGREEMENT ON TERRORISM AND MULTIJURISDICTIONAL CRIME - APRIL 5 2002

COMMONWEALTH AND STATES AND TERRITORIES AGREEMENT ON
TERRORISM AND MULTI-JURISDICTIONAL CRIME, 5 APRIL 2002

The Prime Minister and State and Territory Leaders agreed that a new national framework is
needed to meet the new challenges of combatting terrorism and multi-jurisdictional crime. The
attacks in the United States on 11 September last year indicated that previous assumptions about
the nature and potential scale of terrorism are no longer valid. In addition, they noted that
international and organised criminal groups did not respect state or national borders, and their
activities could also result in major harm to all Australians. They recognised the importance of
effective cooperation between the jurisdictions, and the need to build on arrangements that are
currently in place in adding elements to national arrangements that will respond quickly and
effectively to these challenges.
In relation to terrorism, Leaders agreed:
1.

The Commonwealth to have responsibility for "national terrorist situations", to include attacks
on Commonwealth targets, multi-jurisdictional attacks, threats against civil aviation and those
involving chemical, biological, radiological and nuclear materials.

2.

The Commonwealth wili consult and seek the agreement of affected States and Territories
before a national terrorist situation is declared and States and Territories agree not to withhold
umeasonably such agreement.

3.

To take whatever action is necessary to ensure that terrorists can be prosecuted under the
criminal law, including a reference of power of specific, jointly agreed legislation, including
roll back provisions to ensure that the new Commonwealth law does not override State law
where that is not intended and to come into effect by 31 October 2002. The Commonwealth
will have power to amend the new Commonwealth legislation in accordance with provisions
similar to those which apply under Corporations arrangements. Any amendment based on the
referred power will require consultation with and agreement of States and Territories, and this
requirement to be contained in the legislation.

4.

That all jurisdictions will review their legislation and counter-terrorism arrangements to make
sure that they are sufficiently strong.

5.

That the Commonwealth and States and Territories will continue to:

6.

(i)

improve Australia's anti-terrorist intelligence capacity and to develop effective means
for sharing intelligence.

(ii)

significantly upgrade the central coordination capacity so that the operational arms of
the Commonwealth and the States and Territories can obtain the information and
strategic advice necessary to respond rapidly and effectively.

The existing Standing Advisory Committee on Commonwealth/State Cooperation for
Protection Against Violence (SAC-PAV) will also be reconstituted as the National CounterTerrorism Committee with a broader mandate to cover prevention and consequence
management issues and with Ministerial oversight arrangements.

In relation to Organised Crime, Leaders agreed:
7.

To strengthen the fight against organised crime it is agreed to replace the National Crime
Authority (NCA) with an Australian Crime Commission (ACC) that builds on the important
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features of the NCA for effective national law enforcement operation in partnerships with State
and Territory police forces whilst removing the current barriers to its effectiveness.
8.

The ACC to be focussed on criminal intelligence collection and establishment of national
intelligence priorities.

9.

The ACC to have access to taskforce investigative capability to give effect to its intelligence
functions and to support its overall operations. The ACC to include the Office of Strategic
Crime Assessments and the Australian Bureau of Criminal Intelligence.

10. The Board of the ACC to include representatives from all States and Territories. Ministerial
oversight will be retained by having the Board report to an Intergovernmental Committee of
State and Commonwealth Ministers.
11. To streamline the process for obtaining investigation references.
12. The ACC will retain the capacity to use coercive powers and to investigate criminal activity of
national significance;
13. Other details to be settled by mutual agreement with the new body to come into operation by
31 December 2002.
In relation to arrangements for dealing with multi-jurisdictional crime, Leaders agreed:
14. To reform the laws relating to money laundering, including a possible reference of powers to
the Commonwealth if necessary, for effective offences.
15. To legislate through model laws for all jurisdictions and mutual recognition for a national set
of powers for cross-border investigations covering controlled operations and assumed
identities legislation; electronic surveillance devices; and witness anonymity. Legislation to be
settled within 12 months.
16. To legislate and develop administrative arrangements to allow investigations by the Australian
Federal police into State offences incidental to multi-jurisdictional crime.
17. To modernise the criminal law by legislating in the priority areas of model forensic procedures
(during 2002), model computer offences (during 2002), model serious drug offences (during
2003).
18. To ensure adequate access to radio-frequency spectrum for an effective inter-operability
between national security, police and emergency services agencies.
19. To enhance capacity in each jurisdiction for the collection and processing of samples to create
DNA profiles, and the uploading of profiles onto the national DNA database.
20. To undertake as a matter of priority work in the following areas of law enforcement: control
over the illegal importation of criminal contraband specifically illicit drugs and firearms;
extradition between States; recognition of expert evidence (such as drug analysis certificates);
firearms trafficking; identity fraud; vehicle rebirthing; gangs; and cyber crime. The purpose of
this work is to ensure elimination of administrative and legal barriers in pursuit of criminals
operating in more than one jurisdiction.

2

10
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AGREEMENT ON COUNTER-TERRORISM LAWS - JUNE 25 2004

Agreement on
Counter-terrorism Laws
25 June 2004
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This agreement is entered into on 25 June 2004 by:
The Commonwealth of Australia
The State of New South Wales
The State of Victoria
The State of Queensland
The State of Western Australia
The State of South Australia
The State of Tasmania
The Australian Capital Territory
The Northern Territory of Australia.
Recitals

2

12

1.

The Prime Minister, Premiers and Chief Ministers agreed on 5 April 2002
to take whatever action is necessary to ensure that terrorists can be
prosecuted under the criminal law, including a reference of power so that
the Commonwealth may enact specific, jointly-agreed legislation. It was
agreed that the new Commonwealth legislation will incorporate roll back
provisions to ensure that it does not override State or Territory law where
that is not intended, and that the Commonwealth will have power to amend
the new legislation in accordance with provisions similar to those which
apply under Corporations arrangements. It was further agreed that any
amendment based on the referred power will require consultation with, and
agreement of, States and Territories, and that this will be contained in the
legislation.

2.

The Commonwealth subsequently enacted legislation designed to enhance
Australia's capacity to deal with terrorists, including certain Federal
offences contained in Part 5.3 of the Commonwealth Criminal Code.

3.

The parties consider it appropriate to facilitate comprehensive national
application of those offences by means of State references in accordance
with paragraph 51 (xxxvii) of the Commonwealth Constitution.

4.

The parties consider it appropriate to facilitate agreement in relation to
amendment of those offences from time to time by the Commonwealth
Parliament by means of this agreement.

5.

The parties also consider it appropriate to facilitate agreement in relation to
regulations specifying terrorist organisations for the purposes of Part 5.3 of
the Commonwealth Criminal Code by means of this agreement.

6.

This agreement sets out a process, consistent with undertakings given to the
States and Territories by the Commonwealth, for obtaining the States' and
Territories' agreement to amendments and regulations which may be
proposed.

Agreement on Federal
Counter-terrorism Laws
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The parties agree:

Part 1
1.1

Preliminary
Definitions

(1) In this agreement:

Commonwealth means the Commonwealth of Australia;
express amendment means the direct amendment of the text of the
legislation by Commonwealth Acts, but does not include the enactment by a
Commonwealth Act of a provision that has or will have substantive effect
other than as part of the text of the legislation;
initiate, in relation to the making of legislation, includes introduction in the
Commonwealth Parliament and other processes leading to enactment;
party means the Commonwealth, or a referring State or a Territory that is a
party to this agreement;
referring State means a State which:(a) in accordance with paragraph 51 (xxxvii) of the Commonwealth
Constitution, has referred matters to the Commonwealth Parliament
sufficient to enable the following legislation to extend, of its own
force, to the State:
(i) Part 5.3 of the Commonwealth Criminal Code, as enacted by the
Commonwealth Parliament on 27 May 2003, and
(ii) express amendments to Chapter 2 and Part 5.3 of the
Commonwealth Criminal Code after that date, and
(b) has not withdrawn either or both of the referred matters covered by
subparagraphs (a) (i) and (ii);
State means a State of the Commonwealth; and
Territory means the Australian Capital Territory or the Northern Territory.
(2) In this agreement, a reference to an Act, whether of the Commonwealth or a
State, includes a reference to:
(a) that Act as amended and in force for the time being; and
(b) an Act passed in substitution for the Act.

Part 2
2.1

Effect and operation of agreement
Commencement
This agreement comes into operation when it has been signed on behalf of
all parties. I

2.2

Amendment of Agreement
This agreement may be varied only by the unanimous decision of the
parties.

I

The agreement was signed by all parties on 25 June 2004.

Agreement on Federal
Counter-terrorism Laws
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Part 3

Legislation

Division 1

Preliminary

3.1

Purpose of this Part
(1) The purpose of this Part is to preserve and promote the legislative scheme
that the parties are enacting for the punishment of persons participating in
terrorism or terrorist acts.
(2) This Part establishes procedures for consultation and agreement between the
parties before:
(a) the enactment of any legislation that would amend or alter Chapter 2 or
Part 5.3 of the Commonwealth Criminal Code (to the extent that
amendments of Chapter 2 are intended to apply only to Part 5.3, and
not to be of general application to Commonwealth offences); and
(b) the making of any regulation specifying a terrorist organisation for the
purposes of Part 5.3 of the Commonwealth Criminal Code.
[Note: Limitation to amendments of Chapter 2 that would apply only to Part 5.3 reflects
100.8 of the Criminal Code as amended by the Criminal Code Amendment (Terrorism) Act
2003.]

3.2

Nature of the legislative scheme
The legislative scheme agreed to by the parties involves:
(a) the enactment by State Parliaments of legislation referring certain
matters to the Commonwealth Parliament in accordance with paragraph
51 (xxxvii) of the Constitution; and
(b) the re-enactment by the Commonwealth Parliament of Part 5.3 of the
Commonwealth Criminal Code, partly in reliance on the State referrals
mentioned in paragraph (a); and
(c) the possible amendment from time to time of Chapter 2 and Part 5.3 of
the Commonwealth Criminal Code in accordance with this agreement.

Division 2

3.3

Alterations of Chapter 2 and Part 5.3 of the
Commonwealth Criminal Code

Commonwealth legislation relating to Chapter 2 and Part 5.3 of
the Commonwealth Criminal Code
(1) Except as provided by subclause (2), the Commonwealth will not introduce
a Bill or make subordinate legislation that would repeal or amend Chapter 2
or Part 5.3 of the Commonwealth Criminal Code unless, before its
introduction or making:
(a) the other parties have been consulted about it; and

4

14

Agreement on Federal
Counter-terrorism Laws
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(b)

except as provided by subclause (3), a majority of the other parties,
including at least four States, have approved it.

[Note: For the avoidance of doubt, a regulation specifYing a terrorist organisation for the
purposes ofPart 5.3 of the Criminal Code as amended by the Criminal Code Amendment
(Terrorism) Act 2003 is not covered by this provision; a regulation madefor the purpose of
section 100.7 of the Criminal Code is taken to be covered by this provision.}

(2) If a Bill contains amendments to Part 5.3 of the Commonwealth Criminal
Code that the Prime Minister nominates as urgent amendments, the
Commonwealth may introduce the Bill before the requirements set out in
subclause (1) are fulfilled but must not seek the making of the amendments
unless those requirements are fulfilled.
(3) Subclause (1) applies to a Bill or subordinate legislation that repeals or
amends Chapter 2 only to the extent that the repeal or amendment applies
only to Part 5.3.
(4) The Commonwealth will provide the other parties with the text of the
proposed legislation.
(5) The Commonwealth is not obliged to introduce, make or support any
legislation, including subordinate legislation, or to proceed with any
legislative proposal, including a proposal relating to subordinate legislation,
with which it does not concur.
(6) If approval is sought for amendments to a Bill that is at that time before the
Commonwealth Parliament, the Commonwealth will use its best endeavours
to give the other parties a reasonable time to consider and to comment on
the proposed amendments.
(7) If approval is sought for amendments to a Bill that is at that time before the
Commonwealth Parliament, then the ofher parties will use their best
endeavours to respond within a time frame nominated by the
Commonwealth.
(8) Approval for amendments must be sought, and responses from other parties
must be provided, through the Prime Minister and Premiers and
Chief Ministers.

Division 3

3.4

Regulations specifying terrorist
organisations for the purposes of Part 5.3 of
the Commonwealth Criminal Code

Consultation on regulations specifying terrorist organisations
(1) Before making a regulation specifying a terrorist organisation for the
purposes of Part 5.3 of the Commonwealth Criminal Code, the
Commonwealth will consult the other parties about it.
(2) If a majority of the other parties object to the making of a regulation
specifying a terrorist organisation within a time frame nominated by the
Commonwealth and provide reasons for their objections, the
Commonwealth will not make the regulation at that time.

Agreement on Federal
Counter-terrorism Laws
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(3) The Commonwealth will provide the other parties with the text of the
proposed regulation and will use its best endeavours to give the other parties
a reasonable time to consider and to comment on the proposed regulation.
(4) The Commonwealth will also provide the other parties with a written brief
on the terrorist-related activities of the organisation to be specified by the
regulation and offer the other parties an oral briefing by the
Director-General of Security.
(5) The other parties will use their best endeavours to respond within a time
frame nominated by the Commonwealth.
(6) Approval for regulations specifying terrorist organisations must be sought,
and responses from other parties must be provided, through the
Prime Minister and Premiers and Chief Ministers.

Part 4
4.1

Ceasing to be a party
State or Territory ceasing to be a party

(1) The failure of a State or Territory to remain a party does not terminate this
agreement.
(2) If a State or Territory ceases to be a party, this agreement will remain in
force in relation to the remaining parties.
(3) If a State or Territory ceases to be a party, the Conullonwealth will, \vithin
three months, convene a meeting of the remaining parties for the purpose of
negotiating such variations to this agreement as are necessary or convenient
to take account of that fact (including variations relating to the voting
arrangements)

Signed for and on behalf of each of the parties by:
The Honourable John Winston Howard MP
)
Prime Minister of the Commonwealth of Australia )

The Honourable Robert John Carr MP
Premier of New South Wales

)
)

The Honourable Stephen Phillip Bracks MP
Premier of Victoria

)
)

6
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The Honourable Peter Beattie MP
Premier of Queensland

)
)

The Honourable Michael Rann MP
Premier of South Australia

)
)

The Honorable Dr Geoff Ian Gallop MLA
Premier of Western Australia

)
)

The Honourable Paul Lennon MHA
Premier of Tasmania

)
)

Jonathon Donald Stanhope MLA
Chief Minister of the Australian Capital Territory

)
)

The Honourable Clare Martin MLA
Chief Minister of the Northern Territory

)
)

Agreement on Federal
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APPENDIX 3
COAG COMMUNIQUÉ: SPECIAL MEETING ON COUNTER-TERRORISM - SEPTEMBER 27 2005
COUNCIL OF AUSTRALIAN GOVERNMENTS' COMMUNIQUE
SPECIAL MEETING ON COUNTER-TERRORISM
27 SEPTEMBER 2005

The Council of Australian Governments (COAG), comprising the
Prime Minister, Premiers, the Chief Ministers ofthe Australian Capital
Territory and the Northern Territory and the President of the Australian Local
Government Association, held a special meeting in Canberra-today to consider
Australia's national counter-terrorism arrangements.
This Communique sets out the agreed outcomes of the discussions.
Current Security Environment
COAG was briefed on the current global and domestic security environment by
the Directors-General of the Office of National Assessments and the Australian
Security Intelligence Organisation, and noted that the national
counter-terrorism alert remains at medium, as it has since 12 September 2001.
A terrorist attack in Australia continues to be feasible and could occur. COAG
also discussed the implications of the July 2005 terrorist bombings in London
for Australia's security and counter-terrorism arrangements.
National Emergency Protocol
COAG noted that national emergency arrangements are well developed and are
coordinated across Australia through a range of inter-governmental fora.
COAG also noted the importance of a consistent and co-ordinated response by
Commonwealth, State, Territory and local government at the onset of any
national emergency. Leaders noted that the current arrangements have the
capacity to manage any foreseen substantial emergencies. Leaders agreed to
develop a protocol to ensure effective coordination and communication in the
unlikely event of an emergency of greater magnitude.
COAG Senior Officials will report back to COAG out-of-session on the
protocol.
Security of Mass Passenger Transport
COAG agreed that the security of mass passenger transport continued to be a
high priority for Australian governments. COAG noted the findings of a recent
assessment of Australia's urban mass passenger transport security
arrangements, conducted jointly by the Commonwealth and State and Territory
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Governments through the National Counter-Terrorism Committee (NCTC) and
the Transport Security Working Group, a sub-group of the Standing Committee
on Transport. COAG also agreed to strengthen and build on existing transport
security arrangements through a range of measures which aim to:
•
•
•
•

further develop and implement technological and other solutions;
broaden the capacity of transport operators, their staff and the public to
contribute to the security of surface transport;
facilitate incident planning and preparation by operators; and
support an integrated approach to transport precinct security.

The NCTC will report to COAG on progress in implementing these measures
by mid-2006.
A National Approach to Closed-Circuit Television

COAG discussed the significant role that closed-circuit television (CCTV)
played in the identification of the perpetrators of the July 2005 terrorist attacks
in London and its potential to assist police counter-terrorism investigations.
COAG noted that jurisdictions already have extensive CCTV networks across
transport, public spaces and major facilities. COAG agreed that each
jurisdiction would undertake and share across governments a review of the
functionality, location, coverage and operability of mass passenger transport
sector CCTV systems. This will be a first step towards a broader consideration
of the use of CCTV in support of counter-terrorism arrangements.
COAG also agreed to a national, risk-based approach to enhancing the use of
CCTV for counter-terrorism purposes, including the development of a National
Code of Practice for CCTV systems for the mass passenger transport sector.
The Code will set a policy framework, objectives, protocols and minimum
requirements for the use of CCTV systems to enhance counter-terrorism
arrangements so that future investment is based on appropriate risk analysis. It
will also contain agreed requirements for fixed and mobile CCTV systems, and
national guidelines for the collection, storage, access, use, privacy, disclosure,
protection and retention of CCTV information. The Code will allow each
jurisdiction to determine its own CCTV requirements having regard to the use
of CCTV for local counter-terrorism purposes. COAG further agreed that a
COAG Working Group, to be chaired by Victoria, would be established to
develop the Code that will involve consultation with private industry. The
Working Group will make an initial report to COAG in February 2006 with the
draft Code.
COAG agreed to identifY necessary legislative measures to ensure consistent
implementation of the Code, to encourage business and industry to comply
with the Code, and to work cooperatively in research, development, trial and
evaluation of new CCTV technologies.

20
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National Action Plan to build on the Principles agreed at the
Prime Minister's Meeting with Islamic Community Leaders

A meeting of Islamic community leaders, the Prime Minister and other
Commonwealth Ministers held on 23 August 2005 unanimously rejected
terrorism in all its forms, endorsed a Statement of Principles and committed
itself to work within the laws of Australia to combat intolerance and violence.
All jurisdictions are pursuing initiatives to strengthen links with Australian
Muslim communities and promote respect and understanding. COAG noted
the outcomes from Commonwealth and State initiatives involving faith leaders
to strengthen community harmony, safety and understanding. COAG
encourages inter-faith dialogue. To address further intolerance and the
promotion of violence, COAG agreed to request the Ministerial Council on
Immigration and Multicultural Affairs to develop a national action plan to build
on the principles agreed at both the Prime Minister's August 2005 meeting and
meetings between State and Territory leaders, and faith and community leaders,
and to report back to COAG on progress by the end of 2005.
Strengthening Counter-Terrorism Laws

COAG considered the evolving security environment in the context of the
terrorist attacks in London in July 2005 and agreed that there is a clear case for
Australia's counter-terrorism laws to be strengthened. Leaders agreed that any
strengthened counter-terrorism laws must be necessary, effective against
terrorism and contain appropriate safeguards against abuse, such as
parliamentary and judicial review, and be exercised in a way that is
evidence-based, intelligence-led and proportionate. Leaders also agreed that
COAG would review the new laws after five years and that they would sunset
after 10 years.
COAG agreed to the Commonwealth Criminal Code being amended to enable
Australia better to deter and prevent potential acts of terrorism and prosecute
where these occur. This includes amendments to provide for control orders and
preventative detention for up to 48 hours to restrict the movement of those who
pose a terrorist risk to the community. The Commonwealth's ability to
proscribe terrorist organisations will be expanded to include organisations that
advocate terrorism. Other improvements will be made, including to the
financing of terrorism offence.
COAG noted that in 2002 when Leaders agreed to new national investigative
powers, Queensland's use of a Public Interest Monitor was recognised. COAG
also noted that Queensland would continue to use the Public Interest Monitor
for control orders and preventative detention.
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State and Territory leaders agreed to enact legislation to give effect to measures
which, because of constitutional constraints, the Commonwealth could not
enact, including preventative detention for up to 14 days and stop, question and
search powers in areas such as transport hubs and places of mass gatherings.
COAG noted that most States and Territories already had or had announced
stop, question and search powers.
The NCTC will settle the amendments to the Commonwealth Criminal Code
by the end October 2005 and consider options for harmonising State and
Territory legislative provisions. Details on the operation of, and safeguards for,
control orders and prevention detention are attached.
Leaders also noted that the Commonwealth will consult States and Territories
on:
•

•

proposed amendments to Part IIIAAA of the Defence Act 1903 to enhance
and clarifY the arrangements for calling-out the Australian Defence Force
to assist civilian authorities; and
the possible enactment of laws to prevent the use of non-profit or charitable
organisations for the financing of terrorism.

Wheeler Report on Aviation Security and Policing at Australian Airports
COAG strongly supported the findings in the Wheeler Report, particularly a
single command structure at Australian airports.
COAG agreed:
•

to establish a unified policing model at each of the 11 counter-terrorism
first response (CTFR) airports including: an Airport Police Commander, a
dedicated Joint Intelligence Group, a CTFR capability and a permanent
community policing presence, and at each of the five major international
airports (Sydney, Melbourne, Brisbane, Perth and Adelaide), a Joint
Airport Investigation Team;
• that the Commonwealth will fund under the unified model a full-time
community policing presence of Australian Federal Police (AFP) officers
wearing AFP uniforms under AFP command, at all 11 CTFR airports;
• that recruitment and selection of the Airport Police Commander will be
undertaken by a panel which will include both Commonwealth and State or
Territory representation;
• that the arrangements for the secondment or recruitment of State and
Territory police to the AFP command will be finalised by the NCTC in
consultation with Police Commissioners as soon as practicable;
• to conduct via the NCTC a review of information and intelligence- sharing
processes between Commonwealth and State and Territory agencies to

22
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•

facilitate better information flow to counter crime and terrorism in the
aviation sector and to report back to COAG by mid 2006; and
that the Department of the Prime Minister and Cabinet would lead an
NCTC working group comprising relevant Commonwealth, State and
Territory agencies to prepare a report on possible further refinements to
terrorist incident response and crisis management arrangements at CTFR
airports and report back to COAG by mid 2006.

Identity Security

The preservation and protection of a person's identity is a key concern and
right of all Australians. COAG agreed to the development and implementation
of a national identity security strategy better to protect the identities of
Australians. The strategy will enhance identification and verification processes
and develop other measures to combat identity crime. The strategy will be
underpinned by an inter-governmental agreement.
COAG also agreed to:
the development and implementation of a national document verification
service to combat the misuse of false and stolen identities; and
• investigate the means by which reliable, consistent and nationally
interoperable biometric security measures could be adopted by all
jurisdictions.

•

National Standards for the Security Industry

COAG noted the important contribution the private security industry makes in
supporting Australia's counter-terrorism arrangements. COAG agreed that
New South Wales will undertake a review of security industry training,
competency, accreditation, registration and licensing, in consultation with all
other jurisdictions, to identify any variations in approaches and any response
required and report back to COAG Senior Officials by February 2006.
National Counter-Terrorism Plan

COAG endorsed a revised version of the National Counter-Terrorism Plan, the
primary document on Australia's national counter-terrorism policy and
arrangements. The Plan sets out the collaborative arrangements between the
Commonwealth and the States and Territories for preventing, preparing for and
responding to terrorist incidents within Australia. The Plan was recently
reviewed by the NCTC to take into account the lessons of Australia's first
multi-jurisdictional counter-terrorism exercise Mercury 04 held in March 2004,
as well as other developments in the national arrangements since the Plan was
first launched in June 2003.
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Counter-Terrorism Exercises
COAG noted that the effectiveness of the United Kingdom's response to the
July 2005 terrorist attacks in London had further underscored the value of
regular counter-terrorism exercises.
Leaders noted that Australia's current regime of regular counter-terrorism
exercises, at both the national and State and Territory levels, provides a strong
framework for testing and evaluating Australia's counter-terrorism
arrangements. COAG agreed to refocus the current regime in light of the
lessons learned from the London terror attacks.
This refocussing will include regular drill-style exercises in all major
Australian cities, focussing on transport infrastructure and other places of mass
gatherings, to provide greater exercising and training of Australia's ability to
manage mass-casualty incidents. Leaders agreed that these exercises should
involve, where appropriate, a broad range of government agencies, local
government and the private sector. The NCTC, in consultation with the
Australian Emergency Management Committee and other relevant
intergovernmental fora, will report back to COAG by mid-2006 on how the
enhanced regime will be implemented.
COAG also noted that the second multi-jurisdictional counter-terrorism
exercise, Mercury 05, will take place in October 2005 and will involve the
Commonwealth, New South Wales, Victoria, Western Australia,
South Australia and the Australian Capital Territory. It will be the largest
counter-terrorism exercise conducted in Australia to date.
Promoting Public Understanding of the National Counter-Terrorism
Arrangements
COAG noted that the terrorist attacks in London in July 2005 have reinforced
the importance of maintaining public understanding of, and confidence in, our
national counter-terrorism arrangements.
COAG agreed:
•

•

24

that each government should have robust arrangements in place to provide
the community, business and the media with timely, well coordinated and
relevant information during a crisis; and
to request the NCTC to develop a national strategy to explain in clear and
simple terms the prevention, preparedness, response and recovery
arrangements set out under the National Counter-Terrorism Plan, with the
objectives of:
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-

promoting public understanding of, and confidence in, the arrangements
between the Commonwealth and the States and Territories for
responding to terrorist incidents,
- reassuring the community that it will be kept informed of changes to the
security environment,
- reinforcing the important role that the community can play in preventing
terrorist incidents, including through the reporting of possible terrorist
planning and activities, and
- raising community awareness of what to expect in the event of a terrorist
incident, including by providing advice and guidance on how to be
prepared for emergencies and how to respond to a terrorist attack.

The NCTC will report to COAG on the strategy by mid-2006.
A Strategy for Chemical, Biological, Radiological and Nuclear Security
COAG agreed to the development of a national Chemical, Biological,
Radiological and Nuclear (CBRN) security strategy focussing on prevention,
preparedness, response and recovery. The strategy will be developed by the
NCTC with the involvement of relevant emergency management and health
agencies and in consultation with national emergency management and health
government committees.
The NCTC will report to COAG on the development of the national CBRN
strategy by mid-2006.

Council ofAustralian Governments
27 September 2005
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ATTACHMENT
Control Orders

In relation to control orders COAG noted:

26

•

the Australian Federal Police (AFP) must have reasonable grounds that
issuing the control order would substantially assist in preventing a terrorist
act or that a person has trained with a listed terrorist organisation before
applying for a control order;

•

the Attorney-General must consent to the application being made;

•

if the Attorney-General consents, the AFP may apply to a court for the
issue of a control order;

•

the court must be satisfied on the balance of probabilities that issuing the
control order would substantially assist in preventing a terrorist act or that a
person has trained with a listed terrorist organisation;

•

the court must also be satisfied on the balance of probabilities that each of
the controls in the order is reasonably necessary, and reasonably
appropriate and adapted for the purpose of protecting the public from a
terrorist act;

•

there is no provision for a person to be given advance notice of a control
order in case a person tips off associates who are involved in terrorism.
This would potentially undermine the purpose of the orders;

•

however, once a court has issued a control order it must be given to a
person immediately by the AFP officer who requested the order. The
officer must ensure that the person understands the order;

•

the control order does not come into effect until the person, the subject of
the order, is notified;

•

once notified, the person can immediately apply for revocation of the order.
The person's lawyer is also able to obtain a copy of the order. The same
court that issued the control order can revoke it;

•

in addition normal judicial review processes would apply to decisions to
issue or revoke control orders;
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•

control orders would not apply to people under 16 and would apply in a
modified way to people between 16 and 18; and

•

each year, the Attorney-General would report to Parliament on the
operation control orders.

Preventative Detention

In relation to preventative detention orders COAG noted:
•

the AFP must have reasonable grounds that making the order would
substantially assist in preventing a terrorist attack or, where a terrorist act
has occurred, preserve evidence;

•

an AFP officer could issue an order for an initial 24 hours; that period
could be extended by an issuing authority for a further 24 hours only; the
total detention period allowable would be a maximum of 48 hours;

•

an issuing authority would be a Magistrate or Judge who agrees to act as an
issuing authority in their personal capacity;

•

a person detained could not be questioned except to confirm their identity;

•

any preventative detention order, as well as the treatment of the person
detained, would be subject to judicial review;

•

any preventative detention order, as well as the treatment of the person
detained, could be subject to investigation by the Commonwealth
Ombudsman;

•

a person detained would be given an opportunity to contact a lawyer for
these purposes as well as being entitled to contact a family member and
employer solely for the purpose of letting them know they are safe but are
not able to be contacted for the time being;

•

in some circumstances, the right to contact a lawyer or other person could
be limited - for example, if there are facts or grounds to suggest that the
lawyer or other person is linked to the terrorist act; the contact with a
lawyer or other person would be monitored to ensure that the
communication relates solely to the purposes permitted under the
legislation;

•

where the person is unable to contact their nominated lawyer for security
reasons, access to a security cleared lawyer would be offered to them;
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•

preventative detention would not apply to people under 16; special rules
would apply for people between the ages of 16 and 18 and people
incapable of managing their own affairs;

•

consistent with Australia's international human rights obligations, any
person being preventatively detained must be treated with humanity and
respect for human dignity and must not be subjected to cruel, inhuman or
degrading treatment. Any official who fails to treat a detained person in
accordance with these obligations is subject to an offence punishable by
two years' imprisonment; and

•

each year, the Attorney-General would report to Parliament on the
operation of preventative detention orders.
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APPENDIX 4
INDICATIVE QUESTIONS FOR HEARING

General background
The Committee is interested in the part of the Council of Australian Governments (COAG) Communiqué dated September 27 2005 relating to ‘Strengthening
Counter-Terrorism Laws’ and the State legislation that may result. The Committee’s questions relating to that subject matter are set out below.
Questions
The Committee notes that the COAG Communiqué indicates that State and Territory Leaders agreed to enact legislation to give effect to measures which,
because of constitutional constraints, the Commonwealth could not enact. These measures include: preventative detention for up to 14 days; and ‘stop,
question and search’ powers. COAG also noted that most States and Territories already had or had announced ‘stop, question and search’ powers.
1.

Would you please outline the areas where the Commonwealth lacks the necessary legislative power to implement the COAG agreement relating to
‘Strengthening Counter-Terrorism Laws’.

2.

Would you please advise whether Western Australia already has, or has announced, ‘stop, question and search’ powers and if so, please identify the
relevant legislation or proposed legislation.

3.

Apart from ‘stop, question and search’ powers, what types of legislative provisions will the State be required to enact as a result of the COAG
agreement?
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4.

Would you please list the current Western Australian legislation already dealing with terrorist threats and advise how the proposed legislation will
complement the current legislation.

5.

As part of the COAG agreement, is there an agreement about the nature of the legislation that the States and Territories will be required to pass.
For example, is there a template scheme envisaged, will there be a referral of powers or has another method of implementation been agreed?
If there is an agreement about these matters, would you please outline them?
Additionally, is there a Model Bill that is being prepared for each jurisdiction to introduce?

6.

Would you please advise when it is anticipated that the Western Australian legislation resulting from the COAG agreement will be introduced in the
Western Australian Parliament.

7.

Would you please advise the Committee about the progress of any proposed legislation arising out of the COAG agreement in other States and
Territories.

The Committee notes that following the September 27 2005 meeting of COAG there was a conference call between the Prime Minister and the Premiers on
November 2 2005.
8.

With respect to this conference call, it was reported by media that the Prime Minister required the support of four State and Territory leaders to
introduce the proposed anti-terrorism laws into Federal Parliament.26 Is this correct? If yes, what was the reason for this requirement?

9.

Did this conference call alter that part of the COAG agreement relating to ‘Strengthening Counter-Terrorism Laws’? If yes, please explain how.

10.

A media report indicated that the Premier, Hon Dr Geoff Gallop MLA, lodged a dissenting opinion on the issue of ‘shoot to kill’ provisions.27

26

‘Howard secures approval for terrorism laws’, ABC Online, November 2 2005.
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Is this correct?
Were there any other aspects with which the Premier did not concur?

27

Simon Kearney, ‘States get behind draft laws’, The Australian, November 3 2005.
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APPENDIX 5
TRANSCRIPT OF HEARING ON NOVEMBER 16 2005

STANDING COMMITTEE ON UNIFORM LEGISLATION
AND STATUTES REVIEW

INQUIRY INTO THE COUNCIL OF AUSTRALIAN
GOVERNMENTS AGREEMENT OF SEPTEMBER 27 2005
RELATING TO STRENGTHENING COUNTER-TERRORISM
LAWS

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
WEDNESDAY, 16 NOVEMBER 2005

Members
Hon Simon O’Brien (Chairman)
Hon Matthew Benson-Lidholm
Hon Sheila Mills
Hon Donna Taylor
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Hearing commenced at 10.00 am

HAY, MR GEOFFREY
Assistant Director General, Department of the Premier and Cabinet, examined:
THOMSON, MR JAMES
Legal Officer, State Solicitor’s Office, examined:

The CHAIRMAN: Welcome to the hearing. We appreciate your assistance with our
inquiries. Both of you will have completed a document entitled “Information for
Witnesses”. Have you read and understood that document?
Mr Hay: Yes, I have.
Mr Thomson: Yes, I have.
The CHAIRMAN: Today’s hearing is public and is being recorded by Hansard. A
copy of the transcript will be provided to you. Please note that until such time as the
transcript of the public evidence is finalised, the transcript should not be made public.
I advise you that premature publication of the transcript or inaccurate disclosure of
public evidence may constitute a contempt of Parliament and may mean that the
material published or disclosed is not subject to parliamentary privilege. If you want
to make a confidential statement, you can ask that the committee consider taking the
statement in private. If the committee agrees, the public will be asked to leave the
room before we continue. This hearing has not been advertised and no members of the
public are present, and I think it is unlikely that they will join us. However, that
opportunity is there if you want to take advantage of it. To assist Hansard in reporting
the proceedings accurately, it is desirable that you identify any document to which you
refer by its title or other means of identifying it. It would be appreciated if you could
talk into the microphones and avoid covering them with papers.
We have provided you with some indicative questions. I know that you have done
some preliminary work on them. Mr Hay, would you like to make an opening
statement to the committee?
Mr Hay: The fairly recent meeting of the Council of Australian Governments on
counter-terrorism has attracted a fair bit of attention. It has had a fair bit of coverage
in the media. We are happy to help the committee understand the background of some
of the issues that have been the subject of that discussion. From our reading of the
indicative questions, I think we can help you greatly this morning in that regard.
The CHAIRMAN: That will be great. Let us use that in the first instance. Can you
please outline the areas in which the commonwealth may lack the necessary legislative
power to implement the COAG agreement relating to strengthening counter-terrorism
laws?
Mr Thomson: Mr Chairman, as you will appreciate, there are always differing views
about constitutional powers and the extent of commonwealth constitutional powers.
34
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Those views often differ between the commonwealth and the states. In this area of
antiterrorism legislation, that situation prevails. Differing views have been expressed
about the extent of commonwealth legislative powers, and also about the application
of any constitutional prohibitions that may arise in relation to those legislative powers.
As I am sure the committee knows, at least two sets of legislation are involved. There
is commonwealth legislation, which has been introduced into the commonwealth
Parliament, and one act has been passed by that Parliament. There is also a bill, which
has passed the House of Representatives and is in the Senate. A Senate committee is
looking at that bill. There is also proposed state legislation, as indicated by the 27
September COAG press release, which is a fairly detailed document that is publicly
available. Again, there are differing views about the constitutionality of the
commonwealth legislation. I understand that the commonwealth considers that its
laws are constitutional. I have seen no opinion to that effect, but the Prime Minister
has indicated that, in his view and in the view of his office, the commonwealth
legislation is constitutional. That view is not shared by a number of state Solicitors
General. There has been some comment in the press about state Solicitors General
indicating that the commonwealth legislation, or some parts of it, may not be
constitutional, either because it contravenes prohibitions arising from the separation of
powers, which is embodied in the structure of the commonwealth Constitution, or
because - there are some views about this - the commonwealth legislation may not
come within the scope of the referred powers. Again, that is a matter that is subject to
differing views. There has been some comment in the press about these issues and
about the Solicitors General providing that advice.
The second area is state legislation. In this state, no legislation has been introduced
into Parliament as yet. I will leave it there at this stage. However, the government
takes its own legal advice and I understand that that legal advice is confidential to the
government.
The CHAIRMAN: We will probably need to come back to a number of other
questions to tease out some of those threads, but some of them have already been
foreshadowed, so I will return to our prepared questions. Can you please advise
whether Western Australia has or has announced stop, question and search powers;
and if so, can you identify the relevant legislation or proposed legislation?
Mr Hay: The Western Australian stop, question and search powers in relation to
terrorism are in the Terrorism (Extraordinary Powers) Bill 2005, which is currently in
the Parliament.
The CHAIRMAN: Apart from those stop, question and search powers, what types of
legislative provisions will the state be required to enact as a result of the COAG
agreement announced on 27 September?
Mr Hay: The provisions relating to preventive detention orders, including the basis
for applying for such orders and for the making of the orders, and also relating to the
review of those orders and the rights of people subject to orders would be required to
be in state legislation.
The CHAIRMAN: We have given you some advance notice of this question. Can
you provide a list of the current Western Australian legislation that deals with terrorist
threats and advise how the proposed legislation will complement that?
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Mr Hay: The two acts and the bill I have referred to cover that field. The Terrorism
(Extraordinary Powers) Bill 2005, the WA Criminal Code and the Terrorism
(Commonwealth Powers) Act 2002 are the relevant pieces of legislation. The
proposed state legislation will enable Western Australian police to detain persons who
are going to engage in a terrorist act, who possess a thing connected with the
preparation of or engagement in a terrorist act, or who have done an act in preparation
for a terrorist act. The preventive detention would substantially assist in preventing
the act or preserve evidence of or relating to a terrorist act. That really just reflects the
commonwealth legislation. It simply relates to preventive detention orders. The
commonwealth legislation covers detention for a period of up to 48 hours. As
indicated in the COAG communiqué, the state legislation would take the preventive
detention beyond that 48-hour period to 14 days.
The CHAIRMAN: Why is it necessary for the state to legislate to take it from 48
hours to 14 days? Is that beyond the power of the commonwealth?
Mr Thomson: Again, there are differing views on that, but I think that is the reason.
It is thought that the commonwealth Parliament’s powers do not extend that far,
including the powers that have been referred to it. It is a constitutional reason. It is
thought that the commonwealth powers would not extend that far. Again, this is an
area of constitutional law for which differing views are expressed by various High
Court judges basically for the reasons the chairman has identified.
[10.15 am]
The CHAIRMAN: Has an agreement been reached about the nature of the legislation
that the states and territories will be required to pass? I refer, for example, to a
template bill, the referral of powers or something else.
Mr Hay: There is no template scheme. The agreement reached at COAG was that
consideration would be given to options for harmonising state legislation. There is no
model bill for all the states. Each jurisdiction is developing its own legislation.
Consultation is occurring between parliamentary counsels’ offices.
The CHAIRMAN: I thank you for that clarification. I will try to summarise in
layman’s terms the points that have been made so far. The various participants at
COAG have agreed on a final outcome that they want to institute and it is now a
matter of putting in place the various parts of the legislative machinery in the various
jurisdictions to achieve that outcome.
Mr Hay: That is right.
The CHAIRMAN: The states each have slightly different Criminal Codes and other
laws on the statute books and will each strive to achieve a common outcome by
topping up those laws. Is that a fair way to characterise it?
Mr Hay: That is fair. There was one significant difference among the states and
territories regarding the COAG agreement, which was that the Queensland Premier
wanted it put on the record that its legislation would include a reference to the state’s
Public Interest Monitor. That body already exists in Queensland. It was recognised
that some differences exist between each state and territory’s jurisdiction.
The CHAIRMAN: Is it possible that other states are considering the establishment of
a public interest monitor along the lines of the Queensland model?
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Mr Hay: They may be, but I am not aware of it.
The CHAIRMAN: When is it anticipated that the Western Australian legislation
resulting from the COAG agreement will be introduced into the state Parliament?
Mr Hay: As I mentioned earlier, the Terrorism (Extraordinary Powers) Bill is already
before the Legislative Council. We cannot say when the preventive detention
legislation will be introduced into the Parliament.
The CHAIRMAN: I have a further question following on from that. If you feel that
it touches on government policy and you are not free to answer it, you can, of course,
decline to answer it. Is it the government’s intention at this time to have these further
laws passed through the Parliament by a particular date or even before the end of this
year?
Mr Hay: That is a policy matter that is with the government. I am not aware of what
its intentions are.
Hon DONNA TAYLOR: Was there anything in the COAG agreement about when
bills across the country needed to be implemented by? Was a deadline set by which
the states had to follow through on?
Mr Hay: No, there was not.
The CHAIRMAN: What is the progress of proposed legislation in the other states
and territories? How are they all going?
Mr Hay: We checked the other states’ legislation this morning. As far as we know,
the only state to have introduced a COAG-related bill is South Australia, which
introduced it in the past week or so.
The CHAIRMAN: Is anything else known about the other states, or are you just
waiting to see what will happen?
Mr Hay: We are waiting to see.
The CHAIRMAN: The committee has noted that after the 27 September 2005
meeting of COAG, a conference was called between the Prime Minister and the state
Premiers on 2 November 2005. The media reported that the Prime Minister required
the support of four state and territory leaders to introduce the proposed antiterrorism
laws into federal Parliament. Is that correct? If it is, what was the reason for that
requirement?
Mr Hay: A confidential telephone conversation that I was not privy to was held
between the Prime Minister and a number of Premiers. Mr Thomson might be able to
explain the requirement for the support of the four states.
Mr Thomson: The requirement flows from section 100.8 in part 5.3 of the
commonwealth Criminal Code. That provision is in the Terrorism (Commonwealth
Powers) Act 2003, which indicates that an express amendment of this provision
applies to part 5.3. Part 5.3 is based upon the state’s referred powers. Part 100.8 of
the commonwealth Criminal Code states in part An express amendment to which this section applies It applies to parts 5.3 is not to be made unless the amendment is approved by:
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(a)

a majority of the group consisting of the states, the Australian Capital
Territory and the Northern Territory; and,

(b)

at least 4 states.

It is a requirement in the commonwealth legislation that when an amendment is made
to part 5.3, as contained in the Terrorism (Commonwealth Powers) Act 2002, the
agreement from at least four states must be obtained. That is where that figure comes
from.
The CHAIRMAN: Did that conference call between the Prime Minister and the
Premiers alter the part of the COAG agreement relating to the strengthening of
antiterrorism laws; and if so, how?
Mr Hay: It did not alter the agreement at all.
The CHAIRMAN: A media report indicated that the Premier, Hon Geoff Gallop,
MLA, lodged a dissenting opinion on the issue of these so-called shoot-to-kill
provisions. Is that correct? Were there any other aspects with which the Premier did
not concur?
Mr Hay: It is correct that the Premier dissented on the use-of-force provisions
contained in the commonwealth legislation. However, throughout the process of the
development of the commonwealth legislation the Premier pushed for the inclusion of
appropriate safeguards, many of which were picked up by the commonwealth. As a
result, the use-of-force provisions were the only provisions from which the Premier
dissented.
The CHAIRMAN: Are the so-called shoot-to-kill provisions - I am sure that is a
term devised by the media and other observers rather than by COAG or heads of
government - to be in the commonwealth Criminal Code, or are they to be part of the
legislation that is likely to be introduced into Western Australia?
Mr Hay: The provisions are included in the commonwealth Anti-Terrorism Bill (No.
2) 2005 which is currently before the Senate.
The CHAIRMAN: Comments made by Western Australia’s Premier and others were
reported in the media. Were they commenting in the context of agreeing to parts of
part 5.3 of the commonwealth Criminal Code and were they not further canvassing the
state’s agreement to draft their own legislation?
Mr Hay: That is correct.
The CHAIRMAN: I am glad we have clarified that. Therefore, is it unlikely that
those provisions would be considered by the state Parliament in future?
Mr Thomson: I remind the committee - I am sure it does not need reminding - that
we are dealing with two sets of legislation: commonwealth and state legislation. The
so-called shoot-to-kill provisions will be included in part 5.3 of the legislation if it is
passed by the commonwealth Parliament. Therefore, the provisions rely on the statereferred power. During the process of developing a commonwealth bill, the issues on
the use of force with regard to preventive detention orders were given careful
consideration and some changes were made to the proposed legislation because of the
5.3 provision. The bill now contains a provision that indicates that Australian Federal
Police officers who are serving, detaining or stopping a person with regard to an
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apprehension under a preventive detention order will have certain powers. Those
powers will flow from part 5.3 of the commonwealth Criminal Code, which itself
flows from the referred power. The commonwealth bill now indicates that the AFP
officers who exercise that power will have the powers that are given to them from the
Crimes Act. The Crimes Act provisions will operate for AFP officers, but the
commonwealth bill indicates that when state police officers are serving a
commonwealth PDO, their powers will flow from state legislation. Therefore,
whatever the state legislation provides will apply to the state police. Presumably, if
and when state legislation is introduced, the question of what force can be used for
state police with regard to state preventive detention orders also must be addressed.
The committee must recall that preventive detention orders operate when a person has
not committed a criminal offence. Therefore, it is a different situation from the usual
situation under which police officers operate whereby they either know that a criminal
offence has been committed or reasonably suspect that a criminal offence has been
committed. The commonwealth legislation is not premised on that; it is a preventive
order. That is why the Premier was very keen to examine the so-called shoot-to-kill
provisions. If a state bill is introduced and it contains state preventive detention orders
and the police will be authorised to use some type of force, whatever that might be in
relation to those orders, that will be a matter that comes before the state Parliament.
The CHAIRMAN: Thank you for that. Was a further agreement drawn up to reflect
the matters that were either discussed or agreed upon on 2 November 2005?
Mr Hay: No, there was not.
The CHAIRMAN: Were those matters recorded in any other form?
Mr Hay: From the The CHAIRMAN: From the discussions on 2 November.
Mr Hay: No.
Hon SHEILA MILLS: Currently complaints made against the Police Service can be
referred to the Ombudsman for independent investigation. If somebody is aggrieved
by the proposed terms of this legislation, will they have access to the Ombudsman’s
office to lodge a complaint?
[10.30 am]
Mr Hay: Are you talking about commonwealth legislation?
Hon SHEILA MILLS: No, state legislation. Currently, if a person feels aggrieved
by police action, that person can refer it to the Ombudsman’s office to investigate the
complaint.
Mr Hay: Are you referring to the bill currently before the Parliament?
Hon SHEILA MILLS: Yes, I am.
Mr Hay: I am not familiar with that bill. I do not know whether Mr Thomson is.
Mr Thomson: No, I am not familiar with that bill either. We can take that question
on notice and get an answer for you. Whether the Ombudsman is able to investigate
would be in the bill. To the extent that your question is directed to any other
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legislation that might be introduced that might involve police and activities, again, that
is a matter of government policy.
Hon SHEILA MILLS: Would a proposed bill have to exclude a complaint to the
Ombudsman’s office if somebody felt aggrieved by police actions in exercising any
proposed powers that they will have under future legislation?
Mr Thomson: That would depend on the terms of the Ombudsman’s legislation.
Remember, these proposals flowing out of COAG are somewhat new creatures. To
the extent that the Ombudsman’s legislation does not cover it, it would not have to be
excluded. If the Premier and the government wanted to extend the Ombudsman’s
jurisdiction, perhaps it would have to be included in any new legislation brought
before the Parliament.
Hon MATTHEW BENSON-LIDHOLM: I have a question that relates to the eighth
question that the Chairman posed to you. This is not a particularly significant issue in
the overall scheme of things. I was interested to hear that the Prime Minister required
the support of four state and territory leaders to introduce the proposed laws into
federal Parliament. Is that just a politically expedient number, because obviously it is
half of eight, or is there some substance to that requirement that you know of?
Mr Thomson: The requirement arises out of the negotiations a few years ago that
centred around the question of the state Parliaments referring to the commonwealth
Parliament powers over terrorism. As I am sure the Chairman remembers, that referral
was done as a textual referral. It was not simply the state Parliaments referring to the
commonwealth Parliament powers over terrorism; it was a referral of a specific bill.
Attached to the state bill were specific terms, and the commonwealth Parliament
enacted those terms. However, there was also power for the commonwealth
Parliament to make some amendments to that textual referral so that it did not freeze
the legislation in time. However, as an additional safeguard, the states, to ensure that
they were consulted and agreed to those amendments, gave the referral on the
condition that at least four of them agreed. It flows from those earlier negotiations. A
matter that was pointed out to me that I had not realised is that section 100.8 of the
commonwealth Criminal Code Act states that an amendment is not to be made unless
the four agree. The bill could have been introduced as a technical matter and the
agreements obtained at the very end.
Hon MATTHEW BENSON-LIDHOLM:
beautifully.

That has answered my question

The CHAIRMAN: Earlier we discussed the current Western Australian legislation
dealing with terrorist threats. You mentioned the WA Criminal Code. Can you
identify the provisions in the Criminal Code that deal with terrorism?
Mr Thomson: My colleague’s reference to that was that, as you know, the Criminal
Code contains a number of criminal offences. I think he addressed the question of
how the COAG proposals complement existing laws by including the Criminal Code,
because terrorism offences are murder, damage to property etc. In that sense, terrorist
acts are caught by the Criminal Code if there is murder, grievous bodily harm etc in
that sense. There is no technical difference. If it is a murder, it is a murder. Only to
that extent can we say that terrorist acts are caught by the Criminal Code. To my
memory - I am not an expert on the Criminal Code - there is no criminal terrorism
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offence under the code, but there is under part 5.3; there are commonwealth terrorism
offences. Those terrorism offences are based on the state-referred power. That is the
legislation that the commonwealth Parliament has passed. Specific terrorism offences
are in the commonwealth Criminal Code Act. The more general consequences of
murder, damage to property etc are in the state’s Criminal Code.
The CHAIRMAN: Thank you for clarifying that matter. Do you have any final
points or observations that you want to offer?
Mr Hay: No.
The CHAIRMAN: Thank you for assisting us with our inquiry. There are some
uncertainties about the future timetable for the matters that we have discussed. It will
be helpful if we are in a position to respond if our house requires us to progress these
matters, particularly if there is a very short time frame. We do not know. You have
assisted us in positioning ourselves to be able to respond in the best way we can. I
thank you very much for that.
Hearing concluded at 10.36 am
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