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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
IN RELATION TO THE

WATER EFFICIENCY LABELLING AND STANDARDS BILL 2006

1

REFERENCE AND PROCEDURE

1.1

On 22 June 2006, the Water Efficiency Labelling and Standards Bill 2006 (Bill) stood
referred to the Uniform Legislation and Statutes Review Committee (Committee)
pursuant to Standing Order 230A.1

1.2

Pursuant to Standing Order 230A(4) the Committee is required to report to the
Legislative Council within 30 calendar days of the first reading of the Bill. The
Committee was due to report by 22 July 2006. The Committee, however, sought and
obtained from the Legislative Council on 28 June 2006 an extension of time in which
to report, up to 27 September 2006.2

1.3

Legislative Council Standing Order 230A(5) prevents the Committee inquiring into
the policy of the Bill.

2

INQUIRY PROCEDURE

2.1

The Committee sought public submissions in relation to the Bill.

2.2

An advertisement was placed in The West Australian newspaper on Saturday, 1 July
2006 calling for submissions. The deadline for the lodgement of submissions was
Friday, 14 July 2006.

2.3

The Committee also wrote directly to the following stakeholder groups seeking
submissions:
•

the Water Corporation; and

•

the Chamber of Commerce and Industry, Western Australia.

2.4

A submission was received from the Water Corporation.

2.5

On 9 August 2006 the Committee received a briefing on the Bill from Mr Leon
English, Program Manager, Water Efficiency and Metering, Department of Water.

1

Western Australia, Legislative Council, Parliamentary Debates (Hansard), 22 June 2006, p4178.

2

Western Australia, Legislative Council, Parliamentary Debates (Hansard), 28 June 2006, p4375.
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2.6

Details of the Committee’s inquiry were also available on the parliamentary website,
www.parliament.wa.gov.au.

3

UNIFORM LEGISLATION

3.1

The Bill has been referred to the Committee because it contains uniform legislation
within the meaning of Standing Order 230A(1).

3.2

National legislative schemes implementing uniform legislation take a variety of forms.
Nine different structures, each with a varying degree of emphasis on national
consistency or uniformity of laws and adaptability, have been identified. The
structures are summarised in Appendix 1.

3.3

When examining uniform legislation, the Committee considers what are known as
‘fundamental legislative scrutiny principles’. Although not formally adopted by the
Legislative Council as part of the Committee’s terms of reference, the Committee
applies the principles as a convenient framework for the scrutiny of uniform
legislation. These principles are set out in Appendix 2.

4

BACKGROUND

4.1

The Bill complements a mandatory regime - the Water Efficiency Labelling Standards
(WELS) scheme - established by the Commonwealth Government for the testing and
labelling of certain plumbing products and household appliances to ensure that
minimum water efficiency standards are introduced and that consumers are
encouraged to purchase water efficient products.

4.2

In her Second Reading Speech on the Bill, Hon Sue Ellery MLC, Parliamentary
Secretary representing the Minister for Water Resources, stated:
“On 2 October 2003, commonwealth, state and territory environment
and heritage ministers agreed to implement a national mandatory
scheme to provide for water efficiency labelling and the setting of
water efficiency standards for water-use appliances. … The bill and
the scheme aim to conserve water supplies by reducing water
consumption through the provision of information to purchasers of
water-use appliances and by promoting, and in some cases requiring,
the adoption of efficient and effective water-use technologies. The
scheme includes mandatory labelling for shower heads, washing
machines, dishwashers and toilets and voluntary labelling for taps,
urinals and flow regulators.
Importantly, the scheme presently provides for a minimum efficiency
standard for toilets, but includes the capacity to impose minimum

2
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labelling and efficiency standards for other appliances in the future,
subject to satisfactory cost-benefit analysis for those products.
The scheme replaces the voluntary water labelling scheme which has
been managed by the Water Services Association of Australia. The
voluntary scheme has had limited success, precisely because it is
voluntary. Suppliers have chosen whether to label and those that
have, only label their better performing products. The new mandatory
scheme is drawing upon the experience of the mandatory energy
efficiency labelling system in place across Australia, which has seen
substantial energy efficiency improvements for household
appliances.”3
4.3

The WELS scheme is essentially a Commonwealth scheme, implemented and
managed at the Commonwealth level, but requiring mirror State and Territory
legislation to allow the scheme to operate effectively throughout Australia.4 Advice
from the State Solicitor’s Office notes that:
“It was accepted that the Commonwealth Act would be sufficient to
implement the scheme in most circumstances, but that the State and
Territory Acts were to operate to fill in any gaps in Commonwealth
legislative power. Therefore, given that there would be only a limited
and intermittent need to rely upon State and Territory mirror
legislation, it was considered important that this supporting
legislation should be as consistent as possible with the
Commonwealth Act.”5

4.4

The Water Efficiency Labelling and Standards Act 2005 (Cth) (Commonwealth Act),
received the Royal Assent on 18 February 2005 and all of its provisions had
commenced operation by 18 March 2005. The WELS scheme itself effectively
commenced on 1 July 2006.6

4.5

The Committee was advised that the following appliances are prescribed as having to
be submitted for a rating and then to be labelled at the point of sale: 7
•

showers/showerheads;

3

Western Australia, Legislative Council, Parliamentary Debates (Hansard), Hon Sue Ellery MLC,
Parliamentary Secretary representing the Minister for Water Resources, 22 June 2006, p4177.

4

Letter from Hon John Kobelke MLA, Minister for Water Resources, 25 July 2006, p1.

5

Letter from the State Solicitor’s Office to the Department of Water, 17 August 2006, p1.

6

http://www.waterrating.gov.au/, (viewed on 12 September 2006).

7

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p1.
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•

dishwashers;

•

washing machines;

•

lavatory equipment;

•

tap equipment; and

•

urinal equipment.

4.6

Additionally, flow controllers for taps may be voluntarily included in the WELS
scheme.8

4.7

The following water efficiency requirements are imposed by the WELS scheme:
“Toilet equipment is subject to a mandatory water efficiency
requirement, that the average water consumption must not exceed 5.5
litres per flush. The average water consumption of a dual flush cistern
is taken to be the average of one full flush and four half flushes. In
effect, this means that dual flush cisterns of 9 litre full flush/4.5 litre
half flush are the least efficient able to be sold.
At this stage, no other products are subject to mandatory water
efficiency requirements, but over time, the case for applying such
requirements to other products will be evaluated.”9

4.8

The following labelling requirements are imposed by the WELS scheme:
“The WELS Water Rating label was introduced in 2005. From 1 July
2006, it is mandatory across Australia for showers; clothes washing
machines; dishwashers; toilet equipment; urinal equipment; and tap
equipment intended for use over kitchen sinks, bathroom basins,
laundry tubs or ablution troughs, to carry a WELS Water Rating label
when they are offered for sale.
Flow controllers may also carry a label, but this will not be
mandatory.
The WELS Water Rating label has two main features:
-

A star rating that gives a quick comparative assessment of the
model's water efficiency

8

Ibid.

9

http://www.waterrating.gov.au/about/index.html#dates, (viewed on 24 August 2006).

4
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-

A water consumption figure that provides an estimate of the
water consumption of the product based on its tested water
consumption

Labels will display from 1 to 6 stars, with more stars meaning the
product is more water efficient. Some products may also be labelled
with a 'Zero Star Rated' label, which indicates that the product is
either not water efficient or does not meet basic performance
requirements.
The star rating of a product is determined from the water
consumption and with some products also from other characteristics
of the product, e.g. size, capacity. These values are measured using
test procedures and performance criteria defined under Australian
Standards. Products must be tested in accordance with the relevant
Standard and must meet any minimum performance and water
efficiency requirements in the Standard before they can be granted a
WELS Water Rating label.
The WELS Water Rating label is similar in appearance to the Energy
Rating label (which clothes washing machines and dishwashers are
also required to carry). It replaces the Water Conservation Rating
'AAAAA' label used in the Water Services Association of Australia's
National Water Conservation Rating and Labelling Scheme, which
the WELS Scheme now supersedes. It should be noted that the 'As' on
the old label do not equate to the stars on the new label.”10
4.9

The Committee understands that the requirements of the WELS scheme will generally
only apply to new products and not to second-hand products, although any products
that are imported second-hand for supply in Australia will be subject to the
requirements.11

4.10

The Explanatory Memorandum for the Bill notes that whilst some types of waterusing products will not be subject to mandatory registration under the WELS scheme
(because the benefits of subjecting these products to the WELS scheme may be
viewed as marginal), it will still be possible for the manufacturer of such a product
who wishes to demonstrate the water-efficiency of the product to register the product
and participate in the WELS scheme.12 Once registered though, the product must
comply with the mandatory aspects of the WELS scheme, such as labelling.

10

Ibid.

11

Ibid.

12

Water Efficiency Labelling and Standards Bill 2006, Explanatory Memorandum, undated, p10.
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4.11

The following table from the WELS scheme website (www.waterrating.gov.au) sets
out the key transition dates for the phased-in implementation of the WELS scheme
under the Commonwealth Act:13
Critical Dates

Products

Notes

From 1 July 2005

Products may be voluntarily
registered and labelled.

Unlabelled products and AAAAAlabelled products will co-exist with
WELS-labelled products.
Voluntarily registered products will
be subject to the mandatory
requirements of the scheme.

From 1 July 2006

Products must be registered
and labelled. Toilet
equipment subject to
minimum water efficiency
requirements.

The AAAAA rating scheme will
cease. All new products must
comply with the WELS scheme;
however, pre-existing stock may still
appear in the shops.

Until 31 December
2006

Retail supply of pre-existing
tap equipment, showers,
toilet equipment and urinal
equipment is allowed.

Permitted to allow a reasonable
timeframe to move existing stock,
provided that the products were
manufactured in Australia or
imported before 1 July 2006.

Until 31 December
2007

Supply of pre-existing
washing machines and
dishwashers with AAAAA
labels or without WELS
Water Rating labels is
allowed.

Permitted to allow a reasonable
timeframe to move existing stock,
provided that the products were
manufactured in Australia or
imported before 1 July 2006.

From 1 January 2008

All products are required to
display the WELS Water
Rating labels, irrespective
of their date of supply.

4.12

Participation in the WELS scheme is an important element of the Western Australian
Government’s State Water Strategy. In February 2003, the State Water Strategy
stated that:
“The Government, through the responsible Minister, will discuss with
ministerial counterparts in other states measures required to
accelerate the development of national standards and codes relating

13

6

http://www.waterrating.gov.au/about/index.html#dates, (viewed on 24 August 2006).
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to water efficiency (including rating and labelling of water efficient
appliances).”14
4.13

The State Water Strategy also introduced financial incentives by way of rebates to
encourage householders to purchase water efficient shower heads and washing
machines.15

4.14

The following interesting statistics are also set out in the State Water Strategy:16

4.15

•

Total water use in Western Australia doubled between 1985 and 2000 and is
expected to double again by 2020.

•

In 1985, total water use was about 835 gigalitres per year. Fifteen years later,
in 2000, this had increased to 1790 gigalitres per year and by 2020 total water
use in Western Australia is predicted to reach 3500 gigalitres per year.

•

Overall, households use 18 per cent of the total amount of water used in
Western Australia – 13 per cent from scheme supplies and 5 per cent from
garden bores.

The Minister for Water Resources advised the Committee that the WELS scheme has
the potential to save 64 gigalitres of water each year across Australia, with Western
Australia’s saving expected to be in the order of 10 per cent of this (6.4 gigalitres).17
The Department of Water provided the following further information regarding this
figure during its briefing of the Committee on the Bill:
“The CHAIRMAN: … The minister advised the committee that the
scheme established by the bill has the potential to save 6.4 gigalitres
of water annually in Western Australia. How does that figure
compare with the total amount of water used in the state, at least for
residential purposes?
Mr English: It would make more sense to talk about the Perth and
Mandurah region. Without the two-day a week restrictions, 250-300
gigalitres of scheme water is consumed per year. By comparison, the
two-day a week restriction on sprinklers and water saves 50 gigalitres
a year. Another way of looking at it is that the yield from Mundaring
Weir into the system is around 22 gigalitres a year. So six gigalitres

14

Government of Western Australia, Securing Our Water Future: A State Water Strategy for Western
Australia, Perth, February 2003, p21, at internet site:
http://dows.lincdigital.com.au/files/State_Water_Strategy_complete_001.pdf, (viewed on 23 August
2006).

15

Ibid, p20.

16

Ibid, pp7-8.

17

Letter from Hon John Kobelke MLA, Minister for Water Resources, 25 July 2006, p1.
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is a reasonable proportion of Mundaring Weir saved by the scheme a
year.
The CHAIRMAN: How do they work out that it is 6.4 gigalitres?
Mr English: As I was giving you the other answer, I thought I should
tell you that this is very much an estimate. George Wilkenfeld and
Associates, the consultants who set up this scheme for the
commonwealth, did the figuring on a nationwide basis and came up
with the figure of 64 gigalitres saved across Australia. To give an
indication of what that might save in each state, Western Australia is
looked upon as comprising about 10 per cent of the total population.
So 10 per cent of 64 is 6.4. It just gives a general indication of the
potential savings of the scheme.”18
4.16

The Commonwealth Government estimates that nearly 50 per cent of the water
savings will come from clothes washing machines, about 25 per cent from showers
and 22 per cent from toilets.19 In her Second Reading Speech, Hon Sue Ellery MLC
also noted that:
“… there will also be other environmental and economic benefits. By
purchasing water efficient appliances, people will not only save
water, but will also generally save energy because appliances that use
hot water will use less of it. By simply choosing more efficient
appliances, the Australian community stands to save more than $600
million by 2021 through reduced water and energy bills.
The scheme will also help to reduce greenhouse gas emissions. By
2020 the amount of energy saved each year will be the equivalent of
taking around 150 000 cars off Australia’s roads.”20

4.17

The Water Corporation has stated its unequivocal support for the Bill:
“The Corporation fully supports the legislation which will assist with
reducing Perth’s per capita water consumption down to the target of
155 kilolitres set by the Government in its State Water Strategy.”21

18

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, pp4-5.

19

Hon Sue Ellery MLC, Parliamentary Secretary representing the Minister for Water Resources, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 22 June 2006, p4177.

20

Ibid.

21

Submission from the Water Corporation, 10 July 2006, p1.

8
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4.18

The Committee notes that the State Water Strategy set a consumption target of 155
kilolitres per person a year for the integrated water supply scheme by 2012. This
represents a consumption reduction of about 15 per cent.22

5

THE WATER EFFICIENCY LABELLING AND STANDARDS INTERGOVERNMENTAL
AGREEMENT

5.1

The Minister for Water Resources provided the Committee with a copy of the
intergovernmental agreement relating to the WELS scheme (intergovernmental
agreement), dated 18 March 2005. The intergovernmental agreement is set out in
Appendix 3.

5.2

The intergovernmental agreement provides that each of the States and Territories are
to use their best endeavours to enact legislation (by June 2005) to support the
Commonwealth Act by, amongst other things:23
•

conferring functions and powers on the WELS Regulator established under
the Commonwealth Act (being the Secretary of the Commonwealth
Department of the Environment and Heritage24), in the same terms as those
specified in the Commonwealth Act;

•

providing for the WELS Regulator to delegate powers and functions under the
Commonwealth Act to officers and employees of agencies of the relevant
State or Territory, with the prior agreement of the relevant State or Territory;

•

prohibiting the sale of prescribed water-use and water-saving products unless
the products are registered in accordance with the relevant WELS scheme
standard and comply with the water efficiency labelling, minimum water
efficiency and general performance requirements of the relevant WELS
scheme standard; and

•

in relation to offences contained within the State WELS legislation, provide
for an outcome equivalent to references in the Commonwealth Act to the
Commonwealth Criminal Code, where appropriate.

5.3

The intergovernmental agreement also established an advisory committee to oversee
the implementation of the WELS scheme and to provide advice to the WELS
Regulator, the Commonwealth Minister for the Environment and Heritage or any
relevant ministerial council. The advisory committee consists of one representative of
each of the parties to the intergovernmental agreement, although representatives from

22

Water Corporation, Sustainability Action Plan: 1 January 2005 to 31 December 2007, at Internet site:
http://www.sustainability.dpc.wa.gov.au/_view/publications/documents/SustainabilityActionPlan.pdf#sea
rch=%22155%20kilolitres%20water%20perth%22, (viewed on 12 September 2006), p4.

23

Water Efficiency Labelling and Standards Intergovernmental Agreement, 18 March 2005, p4.

24

Section 21, Water Efficiency Labelling and Standards Act 2005 (Cth).
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industry, consumer and environmental groups may be invited to attend and participate
in a meeting of the advisory committee as observers.25
5.4

The Commonwealth has provided the initial funding to establish the WELS scheme,
and the scheme’s ongoing operating costs will be funded on a cost-recovery basis
through the charging of application and licence fees, supplemented by additional
funding by the parties to the intergovernmental agreement (on the basis of 50 per cent
Commonwealth funds and 50 per cent from the States and Territories on a pro rata
population basis - amounting to an approximate financial contribution by Western
Australia of $35,000 per annum).26

5.5

The intergovernmental agreement provides that a party to the agreement may
withdraw from the agreement by giving the other parties at least six months’ prior
notice.27

6

SPECIFIC PROVISIONS OF THE BILL

6.1

The Committee was advised by the Minister for Water Resources that the Bill was
developed by reference to both the Commonwealth Act and the Victorian WELS
legislation (which was drafted as a model for the other States and Territories28).29

6.2

It is to be noted that many of the key features of the WELS scheme are in the
Commonwealth Act rather than the Bill, such as the power of the Commonwealth
Minister for the Environment and Heritage to determine which products are covered
by the WELS scheme and to determine appropriate standards for those products. As
the Explanatory Memorandum states:
“All State and Territory Ministers have agreed in principle to
introduce complementary “mirror” legislation to operate in
conjunction with the Commonwealth Act.
The effect of the
complementary legislation will also be to compensate for the
jurisdictional gaps in the coverage of Commonwealth powers in
relation to the operation of the WELS Scheme.”30

25

Water Efficiency Labelling and Standards Intergovernmental Agreement, 18 March 2005, p6.

26

Hon Sue Ellery MLC, Parliamentary Secretary representing the Minister for Water Resources, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 22 June 2006, p4177.

27

Water Efficiency Labelling and Standards Intergovernmental Agreement, 18 March 2005, p9.

28

Letter from the State Solicitor’s Office to the Department of Water, 17 August 2006, p1.

29

Letter from Hon John Kobelke MLA, Minister for Water Resources, 25 July 2006, p2.

30

Water Efficiency Labelling and Standards Bill 2006, Explanatory Memorandum, undated, p6.
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Parts 1 and 2 - Preliminary and Interpretation (clauses 1 to 7)
6.3

Under clause 2, the Bill, once enacted, will come into operation on a day fixed by
proclamation, and different days may be fixed for different provisions.

6.4

Clause 3 describes the objects of the Bill as follows:
•

to conserve water supplies by reducing water consumption;

•

to provide information for purchasers of water use and water saving products;
and

•

to promote the adoption of efficient and effective water use and water saving
technologies.

6.5

Clause 4 provides that the Bill binds the Crown, although the Crown is not liable to be
prosecuted for an offence under the Bill.

6.6

The Bill mirrors the Commonwealth Act and, as such, clause 5A provides that the
numbering of clauses in the Bill is consistent with that of the Commonwealth Act.
Where a matter is dealt with solely within the Commonwealth Act (such as the
appointment of the WELS Regulator), only the relevant clause number and title appear
in the Bill with a short explanatory note. Similarly, where a provision is required only
in the Bill and not the Commonwealth Act, the clause is numbered so as to maintain
consistency between the Bill and the Commonwealth Act.31

Part 3 - National WELS scheme (clauses 8 to 17)
6.7

Clause 8 states that:
“It is the intention of the Parliament that this Act form a part of a
cooperative scheme between the Commonwealth and the States and
Territories to provide for national water efficiency labelling and
standards.”

6.8

Clause 16 contains a note that the Commonwealth Act avoids the doubling up of
liabilities under the Bill and the Commonwealth Act, and that in Western Australia the
Sentencing Act 1995 section 11(2) operates so that a person who has been sentenced
for an offence under the Commonwealth Act cannot be sentenced for the
corresponding offence under this Act.

Part 4 - WELS products and WELS standards (clauses 18 to 20)
6.9

Clause 20 relates to the labelling requirements for WELS products.

31

Clause 5A, Water Efficiency Labelling and Standards Bill 2006.
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Part 5 - The WELS Regulator (clauses 21 to 25)
6.10

6.11

Clause 22 sets out the functions of the WELS Regulator as follows:
•

to administer the WELS scheme;

•

to undertake or commission research in relation to water use and water saving
products;

•

to provide advice in relation to determining that water use or water saving
products are WELS products;

•

to undertake or commission research in relation to WELS standards;

•

to assist in the development of WELS standards;

•

to provide information and advice to the State Minister for Water Resources
about the operation of WELS standards;

•

to provide information and advice to the State Minister for Water Resources,
the Department of Water, and the public, about the operation of the WELS
scheme;

•

to undertake or commission research in relation to the effectiveness of WELS
standards in relation to reducing water usage; and

•

such other functions as are conferred by the Bill, regulations or any other law.

Clauses 24 and 25 confer power on the WELS Regulator to enter into service
arrangements with State agencies and to delegate the WELS Regulator’s powers to
State officers:
“24. Arrangements with other agencies
The Regulator may make an arrangement with an agency of the State
for the services of officers or employees of the agency to be made
available to assist the Regulator in the performance of the functions
or duties, or the exercise of the powers, of the Regulator.
25. Delegation
(1)

The Regulator may, by writing, delegate one or more of the
Regulator’s powers or functions under this Act to one or
more of the following —
(a)

12

an officer or employee of an agency of the State;
G:\DATA\US\Usrp\us.h2o.060913.rpf.013.xx.a.doc
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(2)

(b)

an officer or employee of an agency of the
Commonwealth;

(c)

an officer or employee of an agency of another State
or a Territory.

However, the Regulator must not delegate a power or
function, under subsection (1), to an officer or employee of an
agency of the State without the agreement of the State.”

6.12

This is a very broad power of delegation, but it is understandable given the intent of
the Bill to fill any constitutional gaps in the application of the Commonwealth Act in
Western Australia.

6.13

The Explanatory Memorandum states that it is envisaged that certain State consumer
affairs agencies could assist the WELS Regulator with compliance and enforcement
action.32

6.14

In light of clauses 24 and 25, the Committee sought further information from the
Department of Water as to the estimated number of State officers that may be
involved in assisting the WELS Regulator:
“The CHAIRMAN: The explanatory memorandum of the bill states
that it is anticipated that the regulator may enter into fee-for-service
arrangements with state agencies to assist with compliance programs.
Will the Department of Water be involved in testing and retail
inspections in Western Australia?
Mr English: No. It is not foreseen at this stage. The regulator - the
commonwealth government - is administering the scheme nationwide.
Its inspectors are carrying out inspections nationwide. As far as I
know there are no plans for any direct involvement by the states.
The CHAIRMAN: Will the regulator’s powers be delegated to a
state officer under clause 25?
Mr English: That provision is in the bill in case the requirement
arises. However, at this stage delegations to state officers are not
anticipated.”33

32

Water Efficiency Labelling and Standards Bill 2006, Explanatory Memorandum, undated, p9.

33

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p2.
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Part 6 - Registration of WELS products (clauses 26 to 31)
6.15

This Part provides details of the registration process for manufacturers of water-use
and water-saving products that have been determined to be WELS products under the
Commonwealth Act.

6.16

The Committee was advised that the registration process may be undertaken over the
Internet at www.waterrating.gov.au.34 A registration fee of $1,500 applies per product
or family of models or set of minor products.35 Two or more WELS products are of
the same family of models if each product is in the same category and has the same:36

6.17

•

manufacturer;

•

brand name;

•

water efficiency rating;

•

performance; and

•

relevant physical characteristics that could affect the water efficiency or
performance of the product.

Two or more WELS products are a set of minor products if the WELS Regulator has
declared them to be so on the basis of an application from the manufacturer showing
that:37
•

each product has the same manufacturer and brand name; and

•

less than 100 of each of the products can be expected to be sold each year.

6.18

The Committee was advised that the cost of testing and labelling of products for larger
manufacturers could be as much as $30,000.38

6.19

Clause 30 provides that registration for a WELS product lasts for a period of 5 years,
unless:
a)

the registration is cancelled or suspended; or

34

Ibid, p3.

35

http://www.waterrating.gov.au/about/index.html#dates, (viewed on 24 August 2006).

36

http://www.waterrating.gov.au/about/registration.html#family, (viewed on 24 August 2006).

37

Ibid.

38

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p2.
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b)

the WELS product was registered under a WELS standard that has been
replaced (in which case registration only lasts for up to one year after the date
the standard was replaced).

Part 7 - Offences relating to the supply of WELS products (clauses 32 to 39A)
6.20

Clauses 35 and 36 establish offences that are subject to a $6,600 fine (that is,
equivalent to 60 penalty units under the Crimes Act 1914 (Cth)) where a WELS
product is supplied that fails to comply with either minimum water efficiency
requirements or minimum general performance requirements. It does not appear that a
supplier of a product that has voluntarily submitted a product to the WELS scheme
would be subject to these offences, as the offences apply only where the applicable
WELS standard requires the product to be registered.

6.21

Clauses 37 and 38 create offences, which are also subject to a fine of $6,600, in
relation to the misuse of WELS standards or information in the supply of a WELS
product.

6.22

The Explanatory Memorandum states that:
“Offences against clauses 33, 34, 35, 36, 37 and 38 are all intended
to be offences of strict liability to which the common law defence of
honest and reasonable mistake of fact applies. Strict liability is
imposed to facilitate the expedient enforcement of the provisions
given that there are expected to be a high number of inadvertent
contraventions of the Act. A strict liability regime is intended to
facilitate the imposition of penalties for the physical elements of the
offences without proof of fault. Without a strict liability regime in
place, it would be very difficult to enforce these provisions.”39

6.23

Clause 39A creates an offence of providing false or misleading information or
documentation in connection with an application to the WELS Regulator or otherwise
in compliance or purported compliance with the Bill. The penalty is a fine of $6,600
or imprisonment for one year. The Committee discusses the appropriateness of the
penalties of imprisonment contained in the Bill at paragraph 6.33.

39

Water Efficiency Labelling and Standards Bill 2006, Explanatory Memorandum, undated, p13. For a
discussion of ‘strict and absolute liability’ offences and the defences available under statute and the
common law, see: New South Wales, Legislation Review Committee, Strict and Absolute Liability:
Discussion Paper, Discussion Paper No. 2, 8 June 2006 at Internet site:
http://www.parliament.nsw.gov.au/prod/PARLMENT/Committee.nsf/0/88212f7a0a84b436ca257187002
2bc55/$FILE/Strict%20and%20Absolute%20Liability%20Discussion%20Paper.pdf, (viewed on 12
September 2006).
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Part 8 - Other enforcement (clauses 40 to 44)
6.24

Clauses 40 to 40F deal with the issuing of infringement notices by WELS inspectors
and the prescribing of modified penalties (which are not to exceed 20 per cent of the
maximum penalty applying to the offence) for those offences under Part 7 of the Bill
which are not punishable by imprisonment.

6.25

Clause 41 provides that the WELS Regulator may publicise an offence against the Bill
for which a person has been convicted. The Explanatory Memorandum states that:
“It is envisaged that publicising offences against the Act will act as a
deterrent to others against further offences against the Act.”40

6.26

6.27

Clauses 42 and 43 provide for ‘enforceable undertakings’ to be used as an alternative
to prosecution in the event of non-compliance with a WELS standard or registration
condition. Such undertakings are to be in writing, and if an undertaking is breached
the Regulator may apply to the Supreme Court for one or more of the following
orders:
“(a)

an order directing the person to comply with that term of the
undertaking;

(b)

an order directing the person to pay to the State an amount
up to the amount of any financial benefit that the person has
obtained directly or indirectly and that is reasonably
attributable to the breach;

(c)

any order that the Court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as a result of the breach;

(d)

any other order that the Court considers appropriate.”

The Committee was advised by the Department of Water that enforceable
undertakings may be used during the phase-in period of the WELS scheme:
“… I understand that it would give the regulator the latitude to be fair
with a retailer in Halls Creek or somewhere where it takes a long
time to move products off the shop floor. There may be some
agreement made beyond 31 December this year for most of the
appliances or beyond 31 December 2007 for washing machines to be
sold without the rating and labelling. I suspect that it is about giving

40

16

Ibid, p15.
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a bit more latitude to the regulator so that rather than swooping in
with fines they can come to some other arrangement.”41
6.28

Clause 44 provides for the issuing of injunctions by the Supreme Court to prevent the
commission or continuation of offences under the Bill.

Part 9 - WELS inspectors (clauses 45 to 63)
6.29

Part 9 of the Bill provides WELS inspectors with wide powers.

6.30

WELS inspectors are appointed by the WELS Regulator under clause 45. A WELS
inspector may be an officer or employee of any Commonwealth or State agency,
although State officers or employees may only be appointed with the agreement of the
State.

6.31

A WELS inspector has the following inspection powers:
“48. Inspection powers — public areas of WELS business premises
(1)

… a WELS inspector may do one or more of the following in
a public area of WELS business premises when the premises
are open to the public —
(a)

inspect WELS products;

(b)

purchase any WELS product that is available for
sale;

(c)

inspect or collect written information, advertising or
any other document that is available, or made
available, to the public;

(d)

discuss product features with any person;

(e)

observe practices relating to the supply of products.

…
49. Inspection powers — with consent
(1)

41

A WELS inspector may enter WELS premises and exercise the
powers set out in subsection (3) if the occupier of the
premises consents to the entry and the exercise of those
powers.

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p5.
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…
(3)

For the purposes set out in section 47, a WELS inspector who
enters WELS premises in accordance with subsection (1) may
do one or more of the following —
(a)

search the premises and any thing (including a
vehicle) on the premises;

(b)

inspect, examine, take measurements of or conduct
tests on any thing on the premises;

(c)

take photographs, make video or audio recordings or
make sketches of the premises or any thing on the
premises;

(d)

inspect any book, record or document on the
premises;

(e)

take extracts from or make copies of any such book,
record or document;

(f)

take onto the premises such equipment and materials
as the WELS inspector requires for the purposes of
exercising powers in relation to the premises;

(g)

operate equipment on the premises for the purposes
of gaining access to a document or record relating to
one or more WELS products.

…
51. Inspection powers — with warrant

18

(1)

A WELS inspector may enter WELS premises and exercise the
powers set out in subsection (2) if the WELS inspector has a
warrant for the entry.

(2)

… a WELS inspector who enters WELS premises under
warrant may do one or more of the following —
(a)

exercise one or more of the powers set out in section
49(3);

(b)

require any person on the premises to —
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(c)

(i)

answer any questions put by the WELS
inspector; and

(ii)

produce any book, record or document
requested by the WELS inspector;

seize or secure any evidential material on the
premises.

…”

6.32

Clauses 58 and 59 deal with the issuing of warrants for the entry of WELS premises
(that is, premises used for, or in connection with, the supply of one or more WELS
products) to WELS inspectors by a magistrate. Warrants may be applied for by
telephone, facsimile or by other electronic means.

Penalties involving imprisonment
6.33

As noted above, clause 39A provides a penalty of a fine of 60 penalty units or
imprisonment for one year for the giving of false or misleading information or the
production of a false or misleading document in relation to an application made to the
WELS Regulator or in the course of compliance with certain provisions of the Bill.

6.34

The necessity of a penalty of imprisonment in the Bill was considered by the
Committee.

6.35

The Committee was also concerned that clause 51(3) provides a penalty of
imprisonment for nine months where a person refuses to answer a question or produce
a book, record or document to a WELS inspector with a warrant.

6.36

Similarly, a penalty of nine months imprisonment also applies:

6.37

•

under clause 61, where the WELS Regulator by written notice requests any
relevant information, book, record or document from a person and that person
fails to provide that information, book, record or document; and

•

under clause 62, where the WELS Regulator by written notice requires a
person to appear before a WELS inspector and that person fails to appear, or
fails to answer a question put by a WELS inspector, or fails to produce to the
WELS inspector any books, records or documents specified in the notice.

As well as imposing a penalty of imprisonment, clauses 51(3), 61(3) and 61(4) deny
affected retailers and manufacturers of WELS products access to the important
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common law right to silence that has been recognised since the Revolution of 1688.42
The New South Wales’ Legislation Review Committee has stated that:
“The right to silence, in its broadest terms, provides that a person is
not under a duty to answer questions from or provide information to
public officials engaged in an investigation or prosecution.”43
6.38

The New South Wales Legislation Review Committee also noted the more extensive
definition of the right to silence expressed by the House of Lords in R v Director of
Serious Fraud Office; ex parte Smith [1933] AC 1 at 30-31 per Lord Mustill:
“The expression “the right to silence” describes a group of rights
which … includes:
(1)

a general immunity, possessed by all persons and bodies,
from being compelled on pain of punishment to answer
questions posed by other persons or bodies;

(2)

a general immunity, possessed by all persons and bodies,
from being compelled on pain of punishment to answer
questions the answers to which may incriminate them;

(3)

a specific immunity, possessed by all persons under suspicion
of criminal responsibility whilst being interviewed by police
officers or others in similar positions of authority, from being
compelled on pain of punishment to answer questions of any
kind;

(4)

a specific immunity, possessed by accused persons
undergoing trial, from being compelled to give evidence, and
from being compelled to answer questions put to them in the
dock;

(5)

a specific immunity, possessed by persons who have been
charged with a criminal offence, from having questions
material to the offence addressed to them by police officers or
persons in a similar position of authority;

(6)

a specific immunity (at least in certain circumstances…)
possessed by accused persons undergoing trial, from having
adverse comment made on any failure:

42

J D Heydon, Cross on Evidence, Fifth Australian Edition, Butterworths, Sydney, 1996, p609.

43

New South Wales, Legislation Review Committee, The Right to Silence: Discussion Paper, Discussion
Paper No. 1, 21 September 2005, p4.
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(a)

to answer questions before the trial, or

(b)

to give evidence at the trial.”44

6.39

It is noted, however, that clauses 51(3), 61(3) and 62(4) are subject to clause 63,
which provides that nothing in Part 9 affects the right of a person to refuse to answer a
question, give information, or produce a document, on the ground that the answer to
the question, the information, or the production of the document, might tend to
incriminate the person or make the person liable to a penalty.

6.40

In the Commonwealth Act, the equivalent provisions to clauses 51, 61 and 62 provide
a penalty of six months imprisonment.45

6.41

By way of comparison, the Committee notes that the majority of States and Territories
involved in the WELS scheme have not imposed penalties of imprisonment with
respect to their equivalent provisions to clauses 51, 61 and 62:
•

In the Water Efficiency Labelling and Standards Act 2005 (Vic), those
provisions equivalent to clauses 51, 61 and 62 do not contain penalties
involving imprisonment, and only a maximum fine of $6,600 is applied.46
The Victorian Act applies the penalty of imprisonment only in its equivalent
of clause 39A (providing false or misleading information or document).47

•

In the Water Efficiency Labelling and Standards Act 2005 (Qld), those
provisions equivalent to clauses 39A, 51, 61 and 62 do not contain penalties
of imprisonment.48 Each of those provisions provides a maximum penalty of
100 Queensland penalty units (or $7,500).49 No penalty of imprisonment is
provided in this Act.

•

In the Water Efficiency Labelling and Standards Act 2006 (SA), those
provisions equivalent to clauses 51, 61 and 62 do not contain penalties
involving imprisonment. Only a maximum fine of $6,600 is applied in the
equivalent of clauses 51 and 62, while a maximum fine of $6,600 for
individuals and $33,000 for a body corporate is applied in the equivalent of
clause 61.50 The South Australian Act applies the penalty of imprisonment

44

Ibid.

45

Sections 51, 61 and 62, Water Efficiency Labelling and Standards Act 2005 (Cth).

46

Section 51, 61 and 62, Water Efficiency Labelling and Standards Act 2005 (Vic).

47

Section 39B, Water Efficiency Labelling and Standards Act 2005 (Vic).

48

Sections 51, 61 and 62, Water Efficiency Labelling and Standards Act 2005 (Qld).

49

Under s 5 of the Penalties and Sentences Act 1992 (Qld) a penalty unit is worth $75.

50

Section 51, 61 and 62, Water Efficiency Labelling and Standards Act 2006 (SA).
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only in its equivalent of clause 39A (providing false or misleading
information or document).51
•

In the Water Efficiency Labelling and Standards Act 2005 (Tas), those
provisions equivalent to clauses 51, 61 and 62 do not contain penalties
involving imprisonment, and only a maximum fine of $6,600 is applied (with
a power for a court to increase the penalty by up to five times in the case of an
offender that is a body corporate52).53 The Tasmanian Act applies the penalty
of imprisonment only in its equivalent of clause 39A (providing false or
misleading information or document).54

•

The Water Efficiency Labelling and Standards (New South Wales) Act 2005
(NSW) differs from the mirror WELS legislation in the other jurisdictions and
simply adopts the Commonwealth Act as a law of New South Wales (subject
to modification by State regulations).55 As such, New South Wales applies
the same penalties as the Commonwealth.56

•

In the Water Efficiency Labelling and Standards Act 2005 (ACT), the
equivalent provisions to clauses 51, 61 and 62 impose a maximum penalty of
$6,000 for an individual (that is, 60 penalty units at $100 per penalty unit57)
and $30,000 for a body corporate.58 No penalty of imprisonment is provided
in this Act.

6.42

The Committee sought advice from the Department of Water as to why a penalty of
imprisonment was necessary in this legislation.

6.43

The Department of Water indicated that such a penalty was justified given the
widespread consultation with industry and the lengthy phase-in period of the WELS
scheme:
“There has been a lot of communication with the industry. The
industry has been a very positive participant in getting the bill in
place nationally. As I mentioned before, there is already a period
from when the scheme went mandatory on 1 July this year until 31
December this year for the industry to sell these products without

51

Ibid, s 39B.

52

Section 7A, Water Efficiency Labelling and Standards Act 2005 (Tas).

53

Ibid, ss 51, 61 and 62.

54

Ibid, s 39B.

55

Sections 5 and 6, Water Efficiency Labelling and Standards (New South Wales) Act 2005 (NSW).

56

Ibid, s 11.

57

Section 133, Legislation Act 2001 (ACT).

58

Sections 51, 61 and 62, Water Efficiency Labelling and Standards Act 2005 (ACT).
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being rated and labelled and without being subject to fines. For
washing machines, that period of leniency is until 31 December 2007.
Workshops were run by the commonwealth in each capital city for the
industry to attend. A huge effort has gone into explaining what this is
about. In almost everything, if there are fairly severe regulations and
fines behind what we think is a sensible scheme, there are always
some people who will try to get around it.”59
6.44

The WELS scheme website notes that information sessions were conducted to inform
industry, consumers and other stakeholders about the WELS scheme in each of the
State and Territory capital cities in June/July 2005 and again in April 2006.60
Furthermore, the website notes that news bulletins containing updates on the WELS
Scheme are e-mailed periodically to those who have registered WELS products.61

6.45

The Department of Water also provided the Committee with the following advice
from the State Solicitor’s Office on the need for the imprisonment penalty:
“Sections 61 and 62 of the Commonwealth Act impose a maximum
penalty of imprisonment for 6 months. So as to be as consistent as
possible with the Commonwealth Act, clauses 61 and 62 of the
Western Australian Bill also provide for a penalty of imprisonment.
The Western Australian Bill imposes a maximum penalty of 9 months,
because in this State sentences of 6 months or less are proscribed and
accordingly some sentencing discretion must be given to the judicial
officers imposing the sentence.
It should also be remembered that where a penalty of imprisonment is
imposed, the Court retains the discretion to make a range of
sentencing orders (such as the imposition of no sentence, [conditional
release orders, community orders] and suspended imprisonment) and
may also impose a fine: see sections 39, 40 and 41 of the Sentencing
Act 1995. If the matter is dealt with summarily, the fine is limited in
this case to a maximum of $9,000 for natural persons and $45,000 for
bodies corporate.
The Victorian Act does not include penalties for imprisonment at all.
This is because in that State there exists a rigid system of
categorisation of various offences which is carried on centrally [by]
their Department of Justice. Offences such as those set out in sections
61 and 62 were identified as ordinarily carrying a maximum fine of

59

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p5.

60

http://www.waterrating.gov.au/information/index.html, (viewed on 29 August 2006).

61

Ibid.
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$6,000 in that State. Therefore, a maximum penalty of 60 penalty
units ($6,600) was provided for. In this State, no such rigid
requirements exist … .
It would seem that South Australia, Tasmania, Queensland and the
Australian Capital Territory have adopted (at least substantively) the
penalty imposed by the Victorian Bill … .
Whether it is desirable to be consistent with other States is
debateable. In this State it will be the Commonwealth Act and the
Western Australian Act which will operate “together”, not the other
State Acts. Accordingly, it might be considered undesirable to create
the potential for a situation where two persons commit the same kind
of offence in Western Australia and one is liable to imprisonment
(under the Commonwealth Act) whilst the other is only liable to a fine
(under the State Act).”62
6.46

The Committee is of the view that, whilst a penalty of imprisonment may be justified
as a necessary measure to protect the integrity of the WELS scheme in relation to the
clause 39A offence of giving false or misleading information, such a harsh penalty
cannot be justified in the context of clauses 51, 61 and 62.

6.47

The Committee is therefore of the view that, rather than a penalty of imprisonment for
nine months, a maximum penalty of a fine of 60 penalty units ($6,600) is the most
appropriate penalty for the offences set out in clauses 51, 61 and 62.

62

Letter from the State Solicitor’s Office to the Department of Water, 17 August 2006, pp1-2.
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Recommendation 1: The Committee recommends that the Legislative Council, whilst
in Committee of the whole, give consideration as to whether the Bill should be amended
at clauses 51, 61 and 62 so as to delete the penalty of imprisonment for nine months
wherever it appears and to substitute it with a maximum penalty of a fine of 60 penalty
units. Such amendments may be effected in the following manner:
Clause 51
Page 29, line 9 - To delete all of the words in the sentence after the word “Penalty:”, and
insert instead “a fine of 60 penalty units.”.
Clause 61
Page 35, line 16 - To delete all of the words in the sentence after the word “Penalty:”, and
insert instead “a fine of 60 penalty units.”.
Clause 62
Page 36, line 5 - To delete all of the words in the sentence after the word “Penalty:”, and
insert instead “a fine of 60 penalty units.”.
Page 36, line 15 - To delete all of the words in the sentence after the word “Penalty:”, and
insert instead “a fine of 60 penalty units.”.

Part 10 - Money (clauses 64 to 68)
6.48

Clause 65 provides that all moneys received by the State under the Bill (that is,
through fines, modified penalties, undertakings or fees for services provided by, or on
behalf of, the WELS Regulator) are to be paid into the Consolidated Fund, but that an
equivalent amount of such payments is to be appropriated by the State to be paid to
the Commonwealth for crediting to the WELS Account established under the
Commonwealth Act. According to clause 66, the WELS Account is to be used by the
Commonwealth to make payments:
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6.49

•

to further the objects of this Act and those of any corresponding law; and

•

otherwise in connection with the performance of the WELS Regulator’s
functions under this Act or a corresponding law.

Clause 67 authorises the WELS Regulator to charge fees for services provided by, or
on behalf of, the WELS Regulator in the performance of the WELS Regulator’s
functions. Clause 68 authorises the recovery of fees and other amounts payable in a
court as debts due to the State.

Part 11 - Review of decisions (clauses 69 to 72)
6.50

Part 11 provides for the review of certain decisions of the WELS Regulator with
respect to the registration of WELS products.

6.51

Clause 71 establishes an internal review mechanism whereby the WELS Regulator is
to personally review a registration decision where that decision had not been made by
the WELS Regulator personally.

6.52

Clause 72 provides a right of appeal from certain registration decisions made
personally by the WELS Regulator or from an internal review decision made by the
WELS Regulator to the Administrative Appeals Tribunal. Interestingly, clause 72(2)
provides that the Administrative Appeals Tribunal Act 1975 (Cth) and regulations
apply as laws of the State in relation to reviewable decisions under the Bill. The
Committee noted that the right of appeal is to the Commonwealth’s Administrative
Appeals Tribunal, rather than to the State Administrative Tribunal, for the practical
reason that it is only the personal decisions (made either at first instance or after an
internal review) of the WELS Regulator, a Commonwealth officer, that can be
appealed against, even though those decisions may have been made under the State
legislation.63

Part 12 - Miscellaneous (clauses 73 to 77)
6.53

Clause 73 provides a right to reasonable compensation where damage is caused by a
WELS inspector to electronic equipment during an inspection of WELS premises with
the consent of the occupier of the premises. The Committee notes that this express
right to compensation does not extend to any damage caused by the WELS Regulator
under clause 55, which states:

63

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p6.
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“55. Seizing or securing evidential material
(1)

If a WELS inspector seizes or secures evidential material on
WELS premises, the WELS inspector must give the occupier
of the premises a receipt for the material.

(2)

The Regulator may make copies of the material.

(3)

The Regulator may examine or test the material, even though
that might result in damage or destruction of the material or
a reduction in its value. …”

6.54

Clause 75 requires the Minister for Water Resources to arrange the tabling of the
annual reports of the WELS Regulator before each House of the Parliament.

6.55

Clause 76 requires the Minister for Water Resources to arrange the tabling of the
report of the independent review of the WELS scheme under the Commonwealth Act
(to be conducted after the fifth anniversary of the Commonwealth Act) before each
House of the Parliament.

6.56

Clause 77 provides for the making of regulations, including the prescribing of fees and
the prescribing of penalties of not more than $5,500 (that is, equivalent to 50 penalty
units under the Crimes Act 1914 (Cth)) for offences against the regulations. The
Committee notes that this provision expressly overrides the default $1,000 maximum
penalty that may be imposed for offences created by way of regulations pursuant to s
43(6) of the Interpretation Act 1984.

6.57

With respect to the drafting of regulations, the Explanatory Memorandum states that:
“Regulations will be required to prescribe offences in respect of
which an infringement notice may be given (offences punishable by
imprisonment may not be prescribed), prescribe the form of the
infringement notice, the amount of the infringement notice penalty
and the form of the notice to withdraw an infringement notice.”64

Proposed Amendments to the Bill
6.58

The Committee was advised that the Government has no proposed amendments to the
Bill.65

64

Water Efficiency Labelling and Standards Bill 2006, Explanatory Memorandum, undated, p23.

65

Mr Leon English, Program Manager, Water Efficiency and Metering, Department of Water, Transcript of
Evidence, 9 August 2006, p7.
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7

SCRUTINY OF THE BILL IN THE CONTEXT OF FUNDAMENTAL LEGISLATIVE
SCRUTINY PRINCIPLES

7.1

As noted throughout the report, the Bill raises general issues with respect to
fundamental legislative scrutiny principles on the following grounds:66

7.2

•

the use of strict liability offences;

•

the removal of the common law right to silence in certain circumstances; and

•

a wide-ranging power of delegation of administrative powers.

The Committees brings these issues to the attention of the Legislative Council.

______________________
Hon Simon O’Brien MLC
Chairman
20 September 2006

66

28

For a list of the fundamental legislative scrutiny principles see Appendix 2.
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APPENDIX 1
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION
The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to
the issue of uniformity in legislation which were endorsed by the 1996 Position Paper. A brief
description of each is provided below.
Structure 1:

Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in its
operation to matters not falling within the Commonwealth’s
constitutional powers.

Structure 2:

Complementary or Mirror Legislation. For matters which involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Structure 3:

Template, Co-operative, Applied or Adopted Complementary
Legislation. Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Structure 4:

Referral of Power. The Commonwealth enacts national legislation
following a referral of relevant State power to it under section 51
(xxxvii) of the Australian Constitution.

Structure 5:

Alternative Consistent Legislation. Host legislation in one jurisdiction
is utilised by other jurisdictions which pass legislation stating that
certain matters will be lawful in their own jurisdictions if they would
be lawful in the host jurisdiction. The non-host jurisdictions cleanse
their own statute books of provisions inconsistent with the pertinent
host legislation.

Structure 6:

Mutual Recognition. Recognises the rules and regulation of other
jurisdictions. Mutual recognition of regulations enables goods or
services to be traded across jurisdictions. For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.
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Structure 7:

Unilateralism. Each jurisdiction goes its own way. In effect, this is
the antithesis of uniformity.

Structure 8:

Non-Binding National Standards Model. Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation. Such decisions are, however, variable
by the respective State or Territory Ministers.

Structure 9:

Adoptive Recognition. A jurisdiction may choose to recognise the
decision making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.

32
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APPENDIX 2
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of individuals?
1.

Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?

2.

Is the Bill consistent with principles of natural justice?

3.

Does the Bill allow the delegation of administrative power only in appropriate cases
and to appropriate persons? Sections 44(8)(c) and (d) of the Interpretation Act 1984.
The matters to be dealt with by regulation should not contain matters that should be in
the Act not subsidiary legislation.

4.

Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?

5.

Does the Bill confer power to enter premises, and search for or seize documents or
other property, only with a warrant issued by a judge or other judicial officer?

6.

Does the Bill provide appropriate protection against self-incrimination?

7.

Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?

8.

Does the Bill confer immunity from proceeding or prosecution without adequate
justification?

9.

Does the Bill provide for the compulsory acquisition of property only with fair
compensation?

10.

Does the Bill have sufficient regard to Aboriginal tradition and Island custom?

11.

Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12.

Does the Bill allow the delegation of legislative power only in appropriate cases and
to appropriate persons?

13.

Does the Bill sufficiently subject the exercise of a proposed delegated legislative
power (instrument) to the scrutiny of the Legislative Council?
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14.

Does the Bill allow or authorise the amendment of an Act only by another Act?

15.

Does the Bill affect parliamentary privilege in any manner?

16.

In relation to uniform legislation where the interaction between state and federal
powers is concerned: Does the scheme provide for the conduct of Commonwealth and
State reviews and, if so, are they tabled in State Parliament?

36
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APPENDIX 3
INTERGOVERNMENTAL AGREEMENT

WATER EFFiCIENCY LABELLING AND STANDARDS AGREEMENT
"

"

" AGREEMENT in relation to Water Efficie"ncy Labelling and Standards"
between"
" "
"

The COMMONWEALTH OF AUSTRALIA ('the Commonwealth') arid

The STATE OF NEW SOUTH WALES;
The STATE OF VICTORIA;
The STATE OF WESTERN AUSTRALIA;
The STATE OF Q1JEENSi.AND;
The STATE OF SOUTH AUSTRALIA;
The STATE OF TASMANIA;
The NORTHERN TERRITORY OF AUSTRALIA;
The AUSTRALIAN CAPITAL TERRITORY

(collectively called 'theStotes and Territories').
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DATE
This AGREEMENT Is dated 18 March 2005 .

. PARTIES
This AGREEMENT is made between the following parties: .

1.

The COMMONWEALTH OF AUSTRALIA ('the Commonwealth') and

2.

The STATE Of NEW SOUTH WALES;

3.

The STATE OF VICTORIA;

4~

The STATE OF WESTERN AUSTRALIA;

5.

The STATE OF QUEENSLAND;

6.

The STATE OF SOUTH AUSTRALIA;

7.

The STATE OF TASMANIA;

8.

The NORTHERN TERRITORY OF AUSTRALIA; and

9.

The AUSTRALIAN CAPITAL TERRITORT
(collectively called 'the States and -Ierll'",,,,,,,,),

.CONTEXT
This Agreement is made inthe following context:
A

Recognising the rieed to Identify new means of conserving water, the
Parties have agreed that legislation should be intrOduced for water
efficiency labelling and standards. including minimum standards.

B

The Commonwealth ana me States and Territories agree that the legislative.
scheme should be nationally consistent drawing onlj3gislatlve power
rnnferred by the Commonwealth, State and Territory Parliaments.

C

In the interests of implementing an efficient and effective regulatory system
. for mandatory water efficiency labelling and standards, including minimum
standards, the Commonwealth and the States and Territories have agreed

WATER EFFICIENCY LABELUNG AND STANDARDS AGREEMENT
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that the national legislative scheme should be administered on a
cooperative basis.

1

. iNiERPRETATlON

·1.1

Defined terms

1.1.1

In this Agreement, unless the cOn~ary intention appears:
Agr£lement

means this document and includes any schedules and
annexUTes;

Commonwealth Act

means the Water Efficiency Labelling and Standards
Act 2004 of the Commonwealth;

Legislation

includes regulations and other subordinate instruments;

Minister·

. means the Australian Government Miillster for the
Environment and Heritage;

Party

means a party to this Agreement; .

Regulator

means the Secretary of the Department of State of the
Commonwealth that deals with the matters to which the
C,ommonwealth Act relates;
[Note - as defined in Section 2J a/the Commonwealth
Act (by reference to Section 7).]
,

1.2
1.2.1

Scheme

means the totality of the legislation enacted by the .
Pariies in relation to mandatory water efficiency
labelling and standards, including minimum standards,
in accordance with this Agreement;'
,

state

does not include the Australian Capital Territory or the
Northern Territory of Australia; ,

Territory

refers to the Australian Capital Territory and the
Northern Territory of Australia. but does not include
.
external Territories.

., Interpretation
Expressions used in this Agreement have the same meaning as in the
Commonwealth Act.
,
.

•WATER EFFICIENCY LABELLiNG AND STANDARDS AGREEMENT
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2

TERM OF AGREEMENT

2.1

Commencement date

2.1.1

This Agreement commences upon execution by the Commonwealth and two other
Parties, including at least one State,and continues Until it is terminated in
accordance with clause 11.2.

3

LEGAL EFFECT OF AGREEMENT

3.1

Agreementnot legally binding

3.1.1

This Agreement is not intended to be, and is not, a legally binding or enforceable
document.

3.1.2

Notwithstanding clause 3.1.1, the, Parties will act and cooperate in good faith in
accordance with the tenns of this Agreement.

4

NATIONAL WATER EFFICIENCY LABELLING AND STANDARDS
LEGISLATION -

-

4.1
4.1.1

-

'- Commonwealth A~t
The Commonwealth will use its best endeavours to ensure that the '
Commonwealth Act will; amongst other things:
a.

provide for theappointroent of a Water Efficiency Labelling and Standards '
Regulator (the Regulator) with functions including overseeing the
administration bfthe Scheme,'ensuring compliance arid enforcement, and
, providing information and advice to the Minister, to State and Territory
:Ministers and,to the public;

b.

prolnbit the sale of prescribed water-use and water-saving products (WELS
products) unless the products are registered in accordance with the relevant
WELS standard and comply with the water efficiency labelling, minimum
water efficiency and generalperforroance requirements of the relevant
WELS standard;

c.

provide that the WELS products and any water efficiency standards will be"
detetmined by the Minister, subject to agreement to the terms of each
determination from Ii majority of the participating States and Territories;

d.

not preclude the operatlOn of any State or Territory law that is capable of
operating concurrently with the Commonwealth Act;

WATER EFFICIENCY LABEWNG AND STANDARDS AGREEMENT,
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provide for an adequate compliance and enforcement reisllne; and

e.

f.provide fbr corresponding State-Territory laws to confer functions or
power's, or impose duties, on the Regulator and inspectors appointed under
the Commonwealth Act, to the extent permitted .constitutionally and in. .
accordance with agreements betWeen the Commonwealth and the relevant
States or Territories.

4.2

state and Territory legislation

4.2.1

Each State or Territory government will submit to its Parliament as soon as
possible a Bill or Bills to form part of the Scheme in order to ensure that the
Scheme applies consistently to all persons, things a.l1d activities within Australia.
Each State and Territory government will use its best endeavours to secure the
. passage of the Bill or Bills submitted to its Parliament flR introduced. and
commencement of the Act(s) by June 2005.

4.2.2

The Bill or Bills referred to in clause 4.2.1 will, amongst other things:

a.

confer functions and powers on the Regulator in the same tenus as those·
specified in the Commonwealth Act;

b.

provide for the Regulator to delegate powers and functions under the
Commonwealth Act to officers and employees of agencies of the relevant
State or Territory; with the prior agreement of the relevant State or
Territory;

c.

pl'Ohibit the sale of prescribed water-use and water-saving products unless
the products are registered iIi accordance with the relevant WELS standard
and co:i:nply withthe water efficiency labelling, minim:um water efficiency
and general performance requirements of the relevant WELS standard; .and

d.

in relation to offences,
1.

in the case of Territory Bills, reference the Criminal Code;

ii.

in the case of State Bills, provide for an outcome equivalent to
references in the Commonwealth Act to the Criminal Code, where
appropriate .

. WATER EFFICIENCY LABEWNG AND STAI'lDARDSAGREEMENT

44

Page 4 of 19

G:\DATA\US\Usrp\us.h2o.060913.rpf.013.xx.a.doc

THIRTEENTH REPORT

5

MAINTENANCE OF CONSISTENT SCHEME

5.1

Legislation to be nati~nally consistent

5.1.1

The Commonwealth and the. States and Territories Will use their best endeavours
to ensure that all legislation fonning pali ofllie Scheme will remain nationally
consistent. TIlls is to:
•

make registration as easy as possible for businesses; the affected industry
operateS in national and global markets and it will be simpler for international
businesses and Australian businesses operating in more than one State or
Territory to have a single registration point for their products;.

•

minllnise: compliance costs for industry and thereby encourage compliance
with the scheme; and

•

comply with mutual recognition principles as adopted in the Mutual
Recognition Act 1992 and the Trans Tasman Mutual Recognition
Arrangement.

5.1.2

The Commonwealth will inform the other Parties of changes to the monetary
value ofPenalty Units as soon as practicable, and the other PaTties will use their
best endeavours to maintain parity with the value of these Penalty Units in their
own penalty regimes for the Scheme.

5.2

Amending and new legislation

5.2.1

If a Party proposes to amend legislation forming part of the Scheme, that party
,will submit the proposed aJ.nendments to the other Parties for consideration at
least 6 months prior to introducing the aJ.nendments, or within a reasonable time
where it is necessary to act more quickly.

5.2.2

If a Party proposes to introduce legislation or aJ.nend existing legislation that may
affect the Scheme, that Party will give writi:en notice to the other Parties of the
.effectofthe legislative proposals on the Scheme at least 6 months prior to
introducing or amending the legislation, or within reasonable time where it is
necessary to act more quickly.

a

5.3

Determinations under the Commonwealth Act

5.3.1

Subject to clause 4.1.1.(c), if the' :Minister proposes to make a determination under
the Commonwealth Act,the :Minister will give written notice to the other Parties
of the effect of the proposed determination on the Scheme at least 6 months prior
to making the determination, or within a reasonable time where it is necessary to'
act more quickly. .

WATER EFF1C1ENCY LABELUNG AND STANDAADS AGREEMENT
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6

WATER EFFICIENCY LABELLING AND STANDARDS ADVISORY
COMMITIEE

6.1

Establishment of the Committt" ....

6.1.1

For the purposes of the Scheme, there will be an advisory Committee known as
the Water Efficiency Labelling and StandOards Advisory Committee (the
Committee).

6.1.2

The Committee will consist of one representative of eachParty and be chaired by
the ComInonwealthrepresentative.

6.1.3

The COllwittee may resolve to inVlte others, such as "representatives from
industry, consu..'lier and envi...rol1..mentat groups, to attend and participate in a
meeting of the Committee as observers.

6.2

Functions of the Committee

6.2.1

The furictions of the Committee are to:
a.

oversee the unplementation of the Scheme;

b.

provide a forum for consultation between the Paities;

c.

provide advice to the Regulator or the Minister or any relevant mlnisterial
council on:

°

°

i.

products to be prescribed for the purposes of the Scheme;

ii.

the WELS standards to be prescribed for the purposes of the Scheme,
including any labelling,minimum water efficiency and general
performance requirements;

iii.

nation8J. strategies for effective compliance and enforcement;

IV,

the co-ordination of State, Territory and Commonwealth resources in
rdation to the administration and enforcement of the Scheme;
°

v.

°

vi.

0

the administration of the Scheme generally; and
related water policy and other relevant matters;

°

and
d.
6.2.2

°

pelform any other function conferred on the Coinmittee by this Agreement.

°

The Committee will develop the following on an annual basis for the
consideration of the Reguhi.torin relation to the Scheme:

°

WATER EFFICIENCY LABELLING AND STANDARDS AGREEMENT
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a.

an annual work plan;,

b.

a compliance and enforcement plan; and

c.'

a budget plan.

6.3

Proceedings of thp- Committee

6:3.1

,The Committee will meet approximately every six montbsor at such times as it
sees fit and will, subject to this Agreement, deterpline its own procedure.

6.3.2

.7

Aresolution before the Committee will be carried if, and only if, a majority of all
members of the Committee vote in favour of the resolution.

FUNDING ARRANGEMENTS

7.1

Apportionment of funding between the Parties

.7.1.1

The Cori:lmonwealth will pi.ovide the funds required for the establishment and
operation of the regulatory system under the Scheme unti130 June 2005, or the
commencement of the scheme, whichever is the earlier. The legislation will
provide for possible 'cost recovery through the charging of application \'IUd licence
fees, to the extent consistent with Commonwealth policy on cost recovery.

7.1.2

The Parties wili provide any other funds that the Environmettt Protection and
Heritage Council decides are required for the ongoing operation of the regulatory
system under the Scheme from 1 July 2005, in accordance with the usual
Environment Protection and Heritage Council formula, namely 50% .
Commonwealth funds and 50% from the States. and Territories on a pro rata'
population basis.

7.2

Special Account

7.2.1

For the purposes of the Scheme, the Funds will btl quarantined in a Special
Account (theWELS Account, established by subsection 64(1) of the
Commonwealth Act) as contemplated by section 21 oithe Financial Manaf[ement
and Accountability Act 1997.
.

7.2.2

An amotint corresponding to all funds contributed by the States and Territories
and appropriated by the COrrllnonwealth
be credited to the WELS Account.

7.2.3

Any funds not spent in a 'given financial year will be rolled over into the following
financial year.

WATER

will

EF~ICIENCY

LABELLING AND STANDARDS AGREEMENT
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Lise of the Funds

7.3
7.3.1

. The F~.ndsmay be used for purposes in connection with furthering the objects of
the Scheme, :including: .
a.

the establishment and continued operation of the regulatory system provided
for under the Scheme;

h.

reimbursing the Parties for costs reasonably incurred :in the perfonnance of
functiotis on beh<ilf'ofthe Regulator, for example compliance and
enforcement activities; and

c.

making payments.in connection with the peiiormance of the Regulator's
functions.

8

INFORMATION

8; 1

Exchange of information between the Parties

8.1.1

. The Commonwealth will provide the other Parties with access to bothpublic1y
available and, where permitted by law, confidential information held by the
Regulator:in connection with the adm:inistration and enforcement of the Scheme.

8.1.2 . Each Party Will exchange with the other Parties8uch mimmation in relation to the
'. admiillstration of the Scheme as is necessary to facilitate: .

.8.1.3

.9

a.

the effective and effici"'llt operation ofllie scheme;

b.

monitoring the success oftheschern:e; and'

c.

the functions of the Committee.

The Commonwealth will provide each State and Territmy meinber of the
. Committee with a copy of the annual report to be'prepared by the-Regulator under
Section 75 of the Commonwealth Act, within 3 working days after hav:ing the
report tabled in both Houses of Parliament.

REVIEW

9.1

Review of implementation. and effectiveness

9.1.1

TheParties Will reVlew thisAgreement and the Scheme concurrently with tlle
review of the Scheme to be conducted by the Commonwealth Minister under
section 760f the Commonwealth Act. The review under section 76 of the'
Commonwealth Act will be conducted:in consultation with the Parties.

WATER EFFICIENCY LABElliNG AND STANDARDS AGREEMENT
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9.1.2

Selection of the persons to undertake the review of the Scheme and the setting u!
terms of reference for the review will be Undertaken in consultation with the
Parties. The terms of reference will, inter alia, address the consistency between
the Acts in each jurisdiction, for example in relation to penalty levels. The Parties
will subsequently review this Agreement and the Scheme at intervais of no more
than 5 years.

9.1.3

Each review will invite public submissions and be conducted in consultation with:
a.

. the Regulator;

b..

the Committee;

c.

the MiPister; and

d.

such others, including consumer, environmental and industry groups, as the.
Parties considers appropriate..

9.1.4

. If, after a review. the Parties agree thatlegis1ative amendment should be
undertaken, the Parties will endeavour to implement any agreed amendments as
soon as practicable, recognising the obligation under clause 5.1.1 to maintain.
national consistency with the Scheme.

10

. VARIATION

10.1

·Variation by agreement

10.1.1

This Agreement may be varied if each of the Parties agrees to the proposed
. variation in writing.
.

11

. WITHDRAWAL AND TERMINATION

11.1

Withdrawal

11.1.1

A Pmiy may withdraw from this Agreement by giving the other Parties at least
6 months notice, in writing, of its intention to withdraw from the Agreement.

11.2

Termination

11.2.1

This Agreement may be terminated if each of the Parties agrees to the termination
in writing.

WATER EFFICIENCY LABELUNG AND STANDARDS AGREEMENT
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12

DISPUTE RESOLUTION

12.1

Informal resolution

12:1.1

The members of the Committee will negotiate to resolve a dispute that arises
under this Agreement.

12.2

Referral to Environment Protectipnan.d Heritage Council

12.2.1

Where the Committee is unableto resolve the dispute in accordance with
·clause 12.1.1, the dispute will be referred to the Environment Protection and
. Heritage Council for resolution..

WATER EFFICIENCY LABELLING AND STANDARDS AGREEMENT
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day of

TillS AGREEMENT is made on the

2005.

SIGNED for and on behalf of.~e
·,.,."T..... 'UALTH OF AUSTRALIA

in the presence of

............................................ " .......)
a.~

............................................. a ................... .

(Signature of Witness)

WATER EFFICIENCY LABELLING AND STANDARDS AGREEMENT
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THIS AGREEMENT is made on the

day of

2005,

SIGNED for.and on behalf ofthe
STATE OF NK\V SOUTH \VALES

by,~j<."S;,A,~,)

....

~

in the presence of
,

',"

,: .... ...... .... ,'" .. " " ..... .... ..
,

,

"

"

"

'"

,',)

(Signature of Witness)

WATER EFFICIENCY LABElliNG AND STANDARDS AGREEMENT
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THIS AGREEMENT is made on the

day of

2005.

SIGNED for and on -behalf ofthe
STATE OF VICTORIA
by ..!.~~~::'

.

. :?!::~. ~. ~ ..~ .............)

!iW rs(C-f'l. fl::rI? 6itv'-'1 tf.¢.N~{

in the pi'esence of

1

•

;Jc£_~~

.

..... ~~.~.......,.................................... .

.

. %I!':::(!. ,. q!:/..~£. ..........)

WATER EFFICIENCY LABELLING AND STANDARDS AGREEMENT

G:\DATA\US\Usrp\us.h2o.060913.rpf.013.xx.a.doc

Page 13 of 19

53

Uniform Legislation and Statutes Review Committee

TIDS AGREEMENT is made on the

day of

2005.

SIGNED for and on behalf of the
STATE OF WESTERN AUSTRALIA

by

-;x.'f?,!t.~ ..... ~~~~5E.:.:.) .

~?;:e;1.kfk£Er
If''(J'
..................

in

W-

NATER EFFICIENCY LABElliNG AND STANDARDS AGREEMENT
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TillS AGREEMENT is

ma~e on the'

~. . . .

7

day of

~2005.

SIGNED for and on behalf of the
STATE OF QUEENSLAND

b~~~ ....)
in the presence of
u..o..\,"'\'S
• • • • • ,", •

••

~

. ...... .

t-\u.\\~
... .

)

.... 0 ........ • ....... ••••• •••••••

.~~~.
..L.
..~ ....................... _................................ .
. (Signature of Witness)

. WATER EFFICIENCY LABELLING AND STANDARDS AGREEMENT
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THIS AGREEMENT is made on the

day of

SIGNED for and on b ehalf of the
STATE OF SOUTH AUSTRALIA

by ................................... ·: .. ·.. ·· .... ·)

...................................................................

in the presence of

......................................................)

••• 'i. ............................................................. .

(Signature of Witness)
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THIRTEENTH REPORT

· THIS AGREEMENT is made on the

day of

2005,

SIGNED for and on behalf of the

in the presence of

.................................................... )

•••• ! . . . . . . . . . ~ ••• •• '0' •• ~. ~ • ••••• "••••• ~ . . . . . . . . . . . . . . . , ••••••• • '0'

•

(Signature bfWitness)

WATER EFFICIENCY LABELUNG AND STANDARDS AGREEMENT

G:\DATA\US\Usrp\us.h2o.060913.rpf.013.xx.a.doc

Poge17 of 19

57

Uniform Legislation and Statutes Review Committee

THIS AGREEMENT is made on the

day of

2005.

SIGNED for and on behalf of THE
. NORTHERN TERRlTORY OF
AUSTRAI·TA

by ................................................)
in the presence of

. ........ , .................................. ..-, ................ .
~

........... . ... ................................ ............... ..
~

......................................................)

~

'.'

(Signature of Witness)
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THIRTEENTH REPORT

THIS A.G'R11EM'ENT is made on the

day

of

2005.

SIGNED for and on beha.lfof TlfE

in the.presenc'e of
·.: ... ~p.!!-'€.l3.f!.rI:!(t~ ................ :,.:, .. )

..................... » ','"

I".

~

. . . . . . . . . . . . , •• " " , . , II . . . . . . . . . . . . . . . . , • I' ,,,'

(Signature of Witness)

.-....

------~-
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