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COMMITTEE’S FUNCTIONS AND POWERS
The functions of the Committee are to review and report to the Assembly on: (a)

the outcomes and administration of the departments within the Committee’s portfolio
responsibilities;

(b)

annual reports of government departments laid on the Table of the House;

(c)

the adequacy of legislation and regulations within its jurisdiction; and

(d)

any matters referred to it by the assembly including a bill, motion, petition, vote or
expenditure, other financial matter, report or paper.

At the commencement of each Parliament and as often thereafter as the Speaker considers
necessary, the Speaker will determine and table a schedule showing the portfolio responsibilities
for each committee. Annual report of government departments and authorities tabled in the
Assembly will stand referred to the relevant committee for any inquiry the committee any make.
Whenever a committee receives or determines for itself fresh or amended terms of reference, the
committee will forward them to each standing and select committee of the Assembly and Joint
Committee of the Assembly and Council. The Speaker will announce them to the Assembly at the
next opportunity and arrange for them to be placed on the notice boards of the Assembly.
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INQUIRY TERMS OF REFERENCE
The Economics and Industry Standing Committee will review and report to the Legislative
Assembly on 1. the market dominance of major food retail chains in Western Australia and their impact on all
sections of the market, including production and wholesaling;
2. the health and safety of imported foodstuffs, including fruit and vegetables and whether the
standards applied in the country of origin are comparable with standards required in Australia;
3. the labelling of foodstuffs and their origins to identify the location where produce is grown
and packed;
4. any other issue relevant to the production of fruit and vegetables and protection of food
standards in Western Australia and
5. the role of, and mechanisms available to, the Australian Competition and Consumer
Commission (ACCC) to restrict market dominance and tackle anti-competitive behaviour
along with the effect of the Trade Practices Act 1974 (Cwlth) on production and marketing,
and to recommend any changes that should be made to the Trade Practices Act 1974 (Cwlth).

The Committee will report to the Legislative Assembly by 31 March 2006.
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CHAIR’S FOREWORD
I am pleased to present to the Legislative Assembly the third report of the Economics and Industry
Standing Committee in the thirty-seventh Parliament. This report is an interim report on the Inquiry into the
Production and Marketing of Foodstuffs, which was referred to the Committee on 1 June 2005.
The Committee has issued this interim report focussing on origin labelling in light of the current Food
Standards Australia New Zealand review of the Food Standard relating to labelling, the level of public
interest in the issue and the lack of accurate information surrounding the issue.
The Health (Fresh Produce - State or Territory of Origin) Amendment Bill 2005, which provides for
mandatory State of Origin Labelling of fresh produce sold in Western Australia, was referred to the
Committee on 29 June 2005, providing further impetus for the Committee to expedite its investigation into
the food labelling aspects of the Inquiry.
Western Australian growers and producers are operating in increasingly challenging markets, and a number
of industries and operators within them are struggling, while others have collapsed, largely as a result of
external pressures. A visit to Denmark, WA, during the course of the Inquiry provided an invaluable
opportunity for members to meet with local growers and producers and to hear firsthand how their
businesses are coping with the challenges they face, and the role that strengthened labelling requirements
could have to support local businesses.
The majority of submissions to the Inquiry addressed the issue of origin labelling, some focussing
exclusively on this issue. Amongst consumers, there was unequivocal support for COOL. It was seen as a
means of supporting Australian growers and producers. There was also a clear perception that compared
with imported produce, Australian produce offers a safer, healthier choice.
Across industry, there was also broad support for COOL. Growers, producers and retailers recognised
COOL as an important marketing tool, allowing Australian produce to compete with cheaper imported
produce on non-price grounds. Other submitters went further, voicing their support for State of Origin
Labelling as a critical means of strengthening the Western Australian economy and sustaining regional
communities by supporting Western Australian growers and producers.
The objectives of this report are three-fold: to inform public debate on origin labelling, by clarifying the
specific roles of various levels of government and the current status of legislation; to identify weaknesses
and make recommendations aimed at strengthening legislative and other provisions for origin labelling in
Western Australia; and to contribute to the formulation of COOL Standards at a national level.
I would like to thank my fellow Committee members for their individual and collective contributions to this
report and for the cross-party consensus that was achieved in the formulation of the recommendations in
the report. I would like to commend the outstanding efforts of the Principal Research Officer Dr Karen
Hall, for her labours to formulate the labelling report. I would also thank Research Officer Jovita Hogan for
her assistance and support to the Committee.

MS J.A. RADISICH, MLA
CHAIR
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ABBREVIATIONS AND ACRONYMS
ACCC

Australian Competition and Consumer Commission

AQIS

Australian Quarantine and Inspection Service

COOL

Country of Origin Labelling

Cth

Commonwealth

FSANZ

Food Standards Australia New Zealand

FTA

Free Trade Agreement

GATT

General Agreement on Tariffs and Trade

MFN

Most Favoured Nation

NZ

New Zealand

QA

Quality Assurance

TPA

Trade Practices Act 1974 (Cth)

US

United States

WA

Western Australia

WTO

World Trade Organisation
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GLOSSARY
Food Standards Code

Australian New Zealand Food Standards Code

Committee

Economics and Industry Standing Committee

Codex

Codex Alimentarius

Transitional Standard

Refers to Transitional Standard 1.1A3 of the Australia New Zealand
Food Standards Code, which sets out Country of Origin Labelling
requirements

Draft Variations

Draft Variations to Transitional Standard 1.1A3 of the Australia
New Zealand Food Standards Code, laid out in the March 2005
Draft Assessment Report on Country of Origin Labelling of Food

Standard

Food Standard as set out in the Australia New Zealand Food
Standards Code

Draft Assessment Report

FSANZ Draft Assessment Report Proposal P292 Country of Origin
Labelling of Food, released in March 2005

Constitution

Constitution Act 1889 (Cth)

Label

As per the Australia New Zealand Food Standards Code, label
means any “tag, brand, mark or statement in writing or any
representation or design or descriptive matter on or attached to or
used in connection with or accompanying any food or package”

Package

As per the Australia New Zealand Food Standards Code, package is
defined as: “any container or wrapper in or by which food intended
for sale is wholly or partly encased, covered, enclosed, contained or
packaged and, in the case of food carried or sold or intended to be
carried and sold in more than one package, includes every such
package”

Fresh Produce

Fresh fruit and vegetables

Foodstuffs

All items of food or drink grown or produced for human
consumption
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EXECUTIVE SUMMARY
This report of the Economics and Industry Standing Committee’s Inquiry into the Production and
Marketing of Foodstuffs exclusively addresses term of reference (c); the labelling of foodstuffs
and their origins to identify the location where produce is grown and packed.
Current legislative and regulatory provisions for Country of Origin Labelling
Commonwealth, State and Local Governments all have a role to play in labelling of foodstuffs.
At a Commonwealth level, Country of Origin Labelling requirements are developed and
maintained by Food Standards Australia New Zealand (FSANZ) through the Australia New
Zealand Food Standards Code (the Food Standards Code), currently set out in Transitional
Standard 1.1A3 of the Food Standards Code. The Transitional Standard does not provide for
mandatory COOL, but rather provides a minimum requirement that ingredients or products be
labelled as “imported”. Many unpackaged foodstuffs, including meat and dairy, are outside the
scope of the Transitional Standard for COOL. This standard is currently under review. At a State
level, the COOL requirements currently set out in Transitional Standard 1.1A3 of the Food
Standards Code have been adopted without variation into the Health (ANZ Food Standards Code
Adoption) Regulations 2001 (WA).
This report will be forwarded to FSANZ to be considered as a submission in support of
strengthened labelling requirements, due by the first week of September 2005.
In addition to legislative provisions for origin labelling, a voluntary marketing program exists
within the Department of Industry and Resources, known as the Buy WA First Campaign. WA
manufacturers, producers and suppliers can opt in to this State Government supported program.
International Obligations
The Codex Alimentarius (Codex), the international food code, was established under the banners
of the United Nations and World Health Organisations to protect consumer health and ensure fair
practices in world food trade. As a World Trade Organisation (WTO) member, Australia is
required, wherever possible, to align domestic food standards with Codex. As a WTO member,
Australia is also bound by a number of agreements governing trade between member countries.
The Agreements on Technical Barriers to Trade and Rules of Origin are intended to ensure that
rules of origin and technical regulations and standards, including labelling requirements, do not
create unnecessary obstacles to international trade.
Origin Labelling Options in Western Australia
Amongst consumers, there is strong support for COOL, both in terms of perceived health and
safety considerations and as a means of supporting local growers and producers, and therefore, the
local economy.
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Industry groups are also largely in favour of COOL as an important means by which local produce
can compete with imported produce on non-price grounds, although views are mixed as to
whether COOL should apply at ingredient level.
The strongest support for State of Origin Labelling was found amongst Regional Development
Commissions and local governments. It is seen as a critical means of supporting Western
Australian growers and producers and sustaining regional communities.
Opponents to greater origin labelling requirements cited compliance costs for businesses, as well
as the potential to mislead consumers or to create non-tariff barriers to trade as the reasons for
their lack of support.
Committee recommendations to strengthen origin labelling for food in WA
The Committee recommends, as an interim measure, to amend the Health Act 1911 (WA) and
Health (ANZ Food Standards Code Adoption) Regulations 2001 (WA) to provide for mandatory
COOL of all packaged and unpackaged whole foodstuffs in Western Australia.
The Committee further recommends the establishment of a new WA Food Act to encompass all
issues of food regulation from safety through to marketing, to be administered by a WA Food
Authority.
As legislative amendments providing for mandatory State of Origin Labelling could be challenged
under section 92 of the Constitution, the Committee recommends against legislating for
mandatory State of Origin Labelling, and instead advocates the implementation of a voluntary
certification scheme to support the ‘Buy WA First’ philosophy.
The Committee supports a State Governme nt awareness program to promote consumer rights and
retailer responsibilities in relation to origin labelling.
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FINDINGS
Page 5
Finding 1
Country of Origin Labelling requirements are developed and maintained at a Commonwealth
level, through the Australia New Zealand Food Standards Code.
Page 6
Finding 2
Variations to Food Standards are subject to review by the Australia New Zealand Food Regulation
Ministerial Council, which is made up of Health Ministers from the Australian, New Zealand and
State and Territory Governments.
Page 7
Finding 3
Country of Origin Labelling requirements for all packaged and some unpackaged foodstuffs are
set out in Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
Page 8
Finding 4
Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code does not provide
for mandatory Country of Origin Labelling. It mandates a minimum requirement that ingredients
or products be designated as “imported”.
Page 8
Finding 5
Unpackaged fresh fruit, vegetables, nuts and fish, other than those the country of origin of which
is Australia or New Zealand, are subject to Country of Origin Labelling requirements set out in
Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
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Page 8
Finding 6
Many unpackaged foodstuffs, including fresh and processed meat and poultry, dairy, processed or
preserved fruit and vegetables are currently outside the scope of Transitional Standard 1.1A3 of
the Australia New Zealand Food Standards Code.
Page 8
Finding 7
Transitional Standard 1.1A3 applies only to food for retail sale, and does not apply to food sold
through catering establishments.
Page 10
Finding 8
Citing strongly held views in the community to retain mandatory Country of Origin Labelling on
food, FSANZ has abandoned the ‘information on request’ approach outlined in its Draft Variation,
announcing in August 2005 that it will instead opt for a new Standard that aims to strengthen
current labelling requirements.
Page 10
Finding 9
FSANZ’s proposed new Standard will require that actual country of origin details, rather than a
statement that the product is imported, must be stated on a label. Where a product is made from a
mix of ingredients from various countries, a statement indicating that the product is made from
local and imported ingredients will be allowed.
Page 11
Finding 10
FSANZ’s proposed new Standard will apply to all packaged and certain specified unpackaged
foods. A number of unpackaged foods, such as fresh and processed meat and dairy products,
remain outside the scope of the proposed new Standard.
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Page 13
Finding 11
FSANZ’s proposed new Standard will require Country of Origin declarations on packaged whole
and mixed foods, and will rely on the Country of Origin Labelling definitions set out in the Trade
Practices Act 1974 (Cth). FSANZ does not propose Country of Origin Labelling at the ingredient
level, instead a statement such as ‘Made in Australia from local and imported ingredients’ will be
required.
Page 15
Finding 12
Under the Trade Practices Act 1974 (TPA) it is not mandatory to disclose country of origin of
products, but companies who make inaccurate or misleading claims on country of origin may be in
breach of the TPA.
Page 15
Finding 13
While there is no general duty of disclosure of country of origin in the TPA, the Australian
Competition and Consumer Commission advises that businesses must ensure that the combination
of what is said and what is left unsaid does not give consumers the wrong overall impression.
Page 15
Finding 14
Under the Customs administered Commerce (Trade Descriptions) Act 1905 (Cth) and the
Commerce (Imports) Regulations. 1940 (Cth), all imported “articles used for food or drink by
man, or from which food or drink for use by man is manufactured or prepared”, must be labelled
by country of origin.
Page 16
Finding 15
Responsibility for enforcing and policing the Food Standards set out in the Australia New Zealand
Food Standards Code rests with the States and Territories. In Western Australia, the Health Act
1911 (WA) and the Health (ANZ Food Standards Code Adoption) Regulations. 2001 (WA)
provide for labelling of food.
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Page 16
Finding 16
The Country of Origin Labelling requirements that currently apply in Western Australia, as
adopted in the Health (ANZ Food Standards Code Adoption) Regulations 2001, are those set out
in Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
Page 17
Finding 17
Section 26 of the Health Act 1911 (WA) authorizes and directs local governments to implement
the provisions of the Act, including enforcement of Country of Origin Labelling requirements.
Page 18
Finding 18
A recent survey of 31 local government Environmental Health Officers, by the Department of
Local Government and Regional Development, found that 96% had recently received information
from the Department of Health on Country of Origin Labelling (COOL) and 94% considered
themselves fully or reasonably conversant with the Transitional Standard for COOL. The survey
also revealed that one in five councils had received complaints from consumers about COOL and
one in four had encountered problems enforcing COOL. More than half of local governments
indicated that they were either considering or were involved in initiatives aimed at raising
awareness of COOL amongst business owners.
Page 21
Finding 19
The Buy WA First Campaign, which began in May 2003, provides a voluntary marketing program
whereby Western Australian producers, manufacturers and retailers can use the Buy WA First logo
to promote Western Australian products to Western Australian consumers. To qualify to use the
Buy WA First logo, a product must be 50% or more value added in Western Australia.
Page 21
Finding 20
The WA Birthmark, developed in the 1960s, and still widely recognised, can also be used to
distinguish Western Australian products, although retailers and suppliers are now encouraged to
use the Buy WA First logo instead.
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Page 23
Finding 21
As a World Trade Organisation member, Australia is required, where possible, to align its
domestic food standards with Codex Alimentarius, the international food code. Codex Standard 1
contains Country of Origin Labelling requirements for pre-packaged foods, but there is currently
no requirement under Codex to label unpackaged foods by Country of Origin.
Page 26
Finding 22
As a Member of the World Trade Organisation, Australia is a signatory to WTO Agreements on
Technical Barriers to Trade and Rules of Origin. These Agreements are intended to ensure that
rules of origin and technical regulations and standards, including labelling requirements, do not
create unnecessary obstacles to international trade by treating imported goods less favourably than
like goods of national origin.
Page 26
Finding 23
As a signatory to WTO Agreements, the Commonwealth of Australia is compelled to take such
reasonable measures as are necessary to ensure that all State, Territory and local government
bodies, as well as non-government bodies, within its jurisdiction comply with the provisions of
WTO Agreements.
Page 26
Finding 24
The potential exists for other WTO Member nations to challenge Australia’s Country of Origin
Labelling requirements under provisions of the Agreements on Technical Barriers to Trade or
Rules of Origin, on the grounds that they have the effect of creating unnecessary obstacles to
trade, although no such challenge has been made to date under either Agreement.
Page 30
Finding 25
Of our four Free Trade partners, both the United States and Thailand have comprehensive Country
of Origin Labelling requirements for imported foodstuffs. In New Zealand, Country of Origin
Labelling requirements only apply to imported wine and wine products. There are currently no
legislative provisions for mandatory Country of Origin Labelling of foodstuffs in Singapore.
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Page 31
Finding 26
There is strong support amongst consumers for Country of Origin Labelling. Full disclosure of
Country of Origin information is considered to be important in terms of health and safety
considerations as well as in enabling consumers to support local growers and producers.
Page 36
Finding 27
There is broad support for Country of Origin Labelling across industry, as it is viewed as a means
by which local produce can compete with imported produce on non-price grounds. There were
mixed views as to the need for, and viability of, COOL at the ingredient level.
Page 37
Finding 28
There is strong support for Country or State of Origin labelling amongst local governments and
Regional Development Commissions. State of Origin labelling is seen as an important means to
support the local economy and sustain regional communities.
Page 40
Finding 29
Whilst Commonwealth and State government departments acknowledge the consumers’ right to
Country of Origin information, concerns were raised about compliance costs for business, as well
as the potential to mislead consumers and create non-tariff barriers to trade.
Page 41
Finding 30
Existing Western Australian legislation can be extended to provide for mandatory Country of
Origin Labelling of foodstuffs not currently covered by the Australia New Zealand Food
Standards Code.
Page 42
Finding 31
It is unlikely that mandatory Country of Origin Labelling legislation in Western Australia would
place Australia in breach of obligations under World Trade Organisation and Free Trade
Agreements.
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Page 43
Finding 32
The capacity exists, at a State level, to amend the Health Act 1911 (WA) and Health (ANZ Food
Standards Code Adoption) Regulations 2001 to provide for mandatory Country of Origin
Labelling of foodstuffs, subject to potential amendment of Commonwealth laws to override State
laws.
Page 43
Finding 33
Western Australia can legislate for a new Food Act to incorporate the Australia New Zealand
Food Standards Code, and therefore have reference to public health issues, as well as marketing
and consumer protection considerations in relation to all food and food handling.
Page 44
Finding 34
With the exception of Western Australia, every Australian State and Territory adopts the Australia
New Zealand Food Standards Code under its relevant Food Act.
Page 44
Finding 35
The New South Wales Food Authority, established under the Food Act 2003 (NSW) is responsible
for food regulation across the entire food industry, from primary production to point of sale.
Page 46
Finding 36
Legislative amendments providing for mandatory State of Origin Labelling could be challenged
under section 92 of the Constitution, which stipulates that Trade within the Commonwealth must
be free. If it could be demonstrated that the purpose of such legislation was to facilitate a
preference for consumers to buy the produce from their own State, it could be argued that the law
had the objective of improving business by protectionist means.
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Page 46
Finding 37
Amendments to the Health Act 1911 (WA), as proposed by the Health (Fresh Produce - State or
Territory of Origin) Amendment Bill 2005, may be easily challenged under section 92 of the
Constitution, on the grounds that the law has the objective of improving Western Australian
business by protectionist means.
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RECOMMENDATIONS
Page 11
Recommendation 1
The Committee recommends that FSANZ proceed with its proposal to amend and strengthen the
Food Standards Code to provide for mandatory Country of Origin Labelling.
Page 12
Recommendation 2
The Committee recommends that FSANZ amend the new Country of Origin Labelling Standard to
provide for mandatory Country of Origin Labelling on all fresh, frozen and processed unpackaged
whole foodstuffs at the point of sale.
Page 12
Recommendation 3
The Committee recommends that the Minister for Health (WA) and the Minister for Agriculture
and Forestry (WA) lobby the Australia New Zealand Food Regulation Ministerial Council to seek
amendments to the Food Standards Code to provide for mandatory Country of Origin Labelling of
all unpackaged whole foodstuffs.
Page 13
Recommendation 4
Cognisant of the fact that compliance costs may be prohibitive, the Committee recommends that
FSANZ proceed with its proposed new Standard requiring that Country of Origin Labelling not be
required at ingredient level. FSANZ should continue to work with industry and consumer groups
to ensure an appropriate balance is reached between compliance costs and the consumer’s right to
information.
Page 18
Recommendation 5
The Committee recommends that local governments maintain their statutory role in monitoring
and enforcement of compliance with COOL provisions.
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Page 18
Recommendation 6
The Committee recognises the potential for increased compliance activity for local governments
and recommends that the Department of Health in conjunction with the Department of Local
Government and Regional Development review the impact on local governments in September
2006.
Page 19
Recommendation 7
The Committee recommends the implementation of a public awareness campaign via the State
Government to educate consumers and retailers as to the statutory provisions for COOL,
including retailers’ responsibilities and consumers’ rights.
Page 44
Recommendation 8
The Committee recommends, as an interim measure, that the Health Act 1911 (WA) and Health
(ANZ Food Standards Code Adoption) Regulations 2001 be amended to provide for mandatory
Country of Origin Labelling of all packaged and unpackaged whole foodstuffs for retail sale in
Western Australia.
Page 45
Recommendation 9
The Committee recommends that a new Western Australian Food Act be developed, the objects of
which will be to ensure food safety, to prevent misleading conduct in connection with the sale of
food and to provide for the application of the Australia New Zealand Food Standards Code. On
commencement of a WA Food Act, all provisions in other Western Australian Acts and
Regulations relating to the safety of food or misleading conduct in connection with the sale of
food will be repealed.
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Page 45
Recommendation 10
The Committee recommends the establishment of a new statutory body, the Western Australian
Food Authority, established under a WA Food Act, to administer the provisions of the Act in
Western Australia. The Western Australian Food Authority could be established as an independent
agency, or as a division of an existing Department, such as the Department of Consumer and
Employment Protection or the Department of Industry and Resources.
Page 46
Recommendation 11
The Committee recommends that the Health (Fresh Produce - State or Territory of Origin)
Amendment Bill 2005 be opposed by the Legislative Assembly, as such amendments to the Health
Act 1911 (WA) may be deemed unconstitutional.
Page 47
Recommendation 12
The Committee recommends the development of a voluntary State of Origin certification and
marketing scheme for Western Australian grown/produced foods that meet designated criteria,
such as WA content, quality and safety, to be registered and marketed as quality Western
Australian produce. The certification and marketing scheme would be administered by the
proposed Western Australian Food Authority.
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MINISTERIAL RESPONSE
In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly, the
Economics and Industry Standing Committee directs that the Minister for Agriculture and Forestry
and the Minister for Health report to the Assembly as to the action, if any, proposed to be taken by
the Government with respect to the recommendations of the Committee.
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CHAPTER 1
1.1

INTRODUCTION

Background

The Economics and Industry Standing Committee was appointed on 7 April 2005. Pursuant to
Assembly Standing Order 287(3), the portfolio responsibilities of the Committee are:
§

Energy;

§

Consumer and Employment Protection;

§

Science;

§

Agriculture and Forestry;

§

Fisheries;

§

Water Resources;

§

Housing and Works;

§

Heritage;

§

Planning and Infrastructure;

§

State Development;

§

Land Information;

§

Tourism;

§

Small Business;

§

Racing and Gaming;

§

Regional Development; and

§

The regional portfolios of the Midwest and Wheatbelt; the Kimberley, Pilbara and
Gascoyne; Peel and the South West; and Goldfields-Esperance and Great Southern.

In accordance with Assembly Standing Order 287(2)(d), on 1 June 2005, the inquiry into
Production and Marketing of Foodstuffs was referred to the Committee for investigation. The
Committee is required to report to the Legislative Assembly by March 31 2006.
In accordance with Assembly Standing Order 249(4), Mr P.D. Omodei and Mr D.T. Redman were
co-opted to participate in the inquiry.
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1.2

Conduct of the Inquiry

Advertisements calling for public submissions to the inquiry were placed in the West Australian
and Australian newspapers on 11 June 2005 and in ten regional newspapers during the week
beginning 13 June 2005. Submissions were invited from State and Commonwealth Government
departments, Local Governments, Regional Development Commissions, industry groups and
private companies. The Committee has received 86 written submissions to date.
The Committee’s intention was to table a single report addressing all of the Terms of Reference of
the Inquiry. However, in the early stages of the Inquiry, considerable public debate arose around
the issue of Country of Origin Labelling (COOL) of foodstuffs. Recognising the need to prioritise
its investigation into Inquiry Term of Reference (c):
The labelling of foodstuffs and their origins to identify the location where produce is
grown and packed,

the following resolution was agreed by the Committee on 22 June 2005:
1

That legal expertise be engaged to provide legal advice to the Committee on -

(a)

the implications of Country of Origin Labelling (COOL) on all fresh produce available for
sale in WA, including consideration of such factors as Internationa l Trade, Trade Practices,
Agriculture, Health, Fair Trading, and any other matter that may affect the implementation
of COOL of fresh produce in WA;

(b)

whether COOL falls within the Federal, State or Local Government jurisdiction, or a
combination of the above;

(c)

the current status of legislation in WA in relation to labelling requirements for fresh
produce on sale in this State, whether they be locally grown, from interstate or from
overseas;

(d)

whether existing legislation can be used to implement COOL on the sale of fresh produce;
and

(e)

what changes are required to enable implementation of COOL, if it cannot currently be
enforced through existing legislation and/or regulations.

2

That impediments to COOL, particularly as it relates to labelling and signage by local
wholesalers and retailers, will be considered within the context of the overall inquiry.

3

That the Committee will report to the Parliament as soon as practicable on the basis of the
legal advice that it receives.
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The Committee tabled a report in the Assembly on 23 June 2005 signalling its intention to
prioritise the issue of origin food labelling and further report to the Assembly on the matter as
soon as practicable.
The Committee wrote to relevant State Government departments seeking clarification as to the ir
role, if any, in regulation and enforcement of Country of Origin Labelling. Advice provided by
Government departments, coupled with extensive research, enabled the Committee to clarify
several aspects of the above resolution, leaving a number of outstanding matters to be resolved
with the assistance of an expert legal consultant.
On 29 June 2005, the following motion was agreed by the Assembly:
That so much of the Standing Orders be suspended as is necessary to allow the Health
(Fresh Produce - State or Territory of Origin) Amendment Bill 2005 to be referred to the
Economics and Industry Standing Committee’s inquiry into major food retail chains in
Western Australia.
Giving due consideration to the referral of the Health (Fresh Produce - State or Territory of
Origin) Amendment Bill 2005, 1 and having exhausted all other avenues of investigation, the
Committee approached several legal firms with expertise in the area of food law to ascertain their
capacity to provide advice on all outstanding matters in rela tion to origin labelling. Baldwins
Australian Lawyers and Consultants were ultimately engaged by the Assembly to provide the
Committee with expert legal opinion in relation to the following questions:
1

Is there a capacity in the State of Western Australia to amend existing legislation (ie the
Health Act 1911 (WA) and the Health (ANZ Food Standards Code Adoption) Regulations
2001) to provide for mandatory labelling of all foodstuffs by -

(a)

Country of Origin (as opposed to choice of country or ‘imported’); or

(b)

State of Origin (whether in relation to specific State of Origin or Western Australian versus
non Western Australian grown/produced)?

2

Would legislative amendments at a State level, as described above, place Australia in
breach of -

(a)

World Trade Organisation Agreements on Technical Barriers to Trade (articles 2.1 and
2.2) and Rules of Origin (articles 2b, 2c, 2d and 9.1d); or

(b)

Existing Free Trade Agreements with the United States, Thailand or Singapore?

3

Are there any legislative provisions for Country of Origin Labelling at the point of sale for
unpackaged foodstuffs not currently covered by the Australia New Zealand Food
Standards Code (eg meat and poultry, dairy)? If not, can existing Western Australian

1

See Appendix Four for Bill and Explanatory Memorandum
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legislation be extended to provide for mandatory labelling of foodstuffs not covered by the
Australia New Zealand Food Standards Code?

1.3

Scope of the report

This interim report contains the Committee’s findings and recommendations in relation to Inquiry
Term of Reference (c), the labelling of foodstuffs and their origins to identify the location where
produce is grown and packed. It encompasses information provided by State Government
departments; supporting information gained by extensive background research; expert legal
opinion provided to the Committee; and a synopsis of the views put forward by consumers,
industry groups and other persons and organisation through written submissions to the Committee.
The final report of the Committee will address the remaining Inquiry Terms of Reference.

-4-

ECONOMICS AND INDUSTRY STANDING COMMITTEE

CHAPTER 2 CURRENT LEGISLATIVE AND REGULATORY
PROVISIONS FOR COUNTRY OF ORIGIN LABELLING
Advice provided by State Government departments, coupled with extensive research, confirms
that Commonwealth, State and Local governments all have a role to play in labelling of
foodstuffs.

2.1

The Commonwealth Role

(a)

The Australia New Zealand Food Standards Code

A joint Australia New Zealand food standards system was first established under a treaty signed
between Australia and New Zealand in 1995. Under this system, uniform food standards are
developed and regulated by cooperative arrangement between Australia, New Zealand and the
Australian States and Territories. Within Australia, the system is based on the initial 1991
Commonwealth, State and Territory Agreement and continues under the Food Regulation
Agreement 2002. 2
At a Commonwealth level, Food Standards Australia New Zealand (FSANZ), established under
the Food Standards Australia New Zealand Act 1991 (Cth), is responsible for the development
and maintenance of the Australia New Zealand Food Standards Code (the Food Standards Code).
The Food Standards Code sets out the labelling requirements, including Country of Origin
Labelling, for all packaged and some unpackaged food at consumer level in Australia and New
Zealand. 3 Food Standards have the force of law.
Finding 1
Country of Origin Labelling requirements are developed and maintained at a Commonwealth
level, through the Australia New Zealand Food Standards Code.
In developing and varying Food Standards, FSANZ is required by the FSANZ Act to have regard
for the following overarching objectives:
§

the protection of public health and safety;

§

the provision of adequate information relating to food to enable consumers to make
informed choices; and

§

the prevention of misleading or deceptive conduct. 4

2

Australia New Zealand Food Standards Code, Commentary p1.

3

Ibid.

4

Australia New Zealand Food Standards Code, Commentary p2.
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Standards or variations to standards developed and approved by the Food Standards Authority are
subject to review by a council of Health Ministers, the Australia New Zealand Food Regulation
Ministerial Council. 5 The Ministerial Council is made up of Ministers from the Australian and
New Zealand, State and Territory Governments.
Finding 2
Variations to Food Standards are subject to review by the Australia New Zealand Food Regulation
Ministerial Council, which is made up of Health Ministers from the Australian, New Zealand and
State and Territory Governments.
Two sections of the Food Standards Code relate to labelling. Standard 1.2.1 sets out the
application of general labelling and other information requirements. Transitional Standard 1.1A3,
which came into effect in December 2002, sets out Country of Origin Labelling requirements.
General Country of Origin Labelling requirements for packaged food are found in Standard 1.1A3
clause 2:
(1) The label on a package containing food shall include a statement that identifies the
country in which the food was made or produced.
(2) If the label on a package containing food includes:
(a) a statement that identifies the country in which the food was packed for retail sale; and
(b) if any of the ingredients of the food does not originate in the country in which the food
was packed for retail sale, a statement (i) identifying the country or countries of origin of the ingredients of the food; or
(ii) to the effect that the food is made from ingredients imported into that country
or from local and imported ingredients, as the case requires;
the label shall be taken to comply with subclause (1).
(3) The material included on a label under this clause may include a comment on or
explanation of that material.
(4) Where the name and address of the manufacturer are set out on the label and the
address contains the name of the country in which the food was made or produced, the
name and address shall be taken to satisfy the requirements of subclause (1).6

5

Both the Minister for Health (WA) and the Minister for Agriculture and Forestry (WA) represent Western
Australia on the Australia New Zealand Food Regulation Ministerial Council.

6

Australia New Zealand Food Standards Code, Standard 1.1A3, Transitional Standard for Country of Origin
Labelling Requirements.
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In accordance with the Food Standards Code, a package is any container or wrapper in or by
which food intended for sale is wholly or partly encased, covered, enclosed, contained or
packaged and, in the case of food carried or sold or intended to be carried and sold in more than
one package, includes every such package, but does not include: bulk cargo containers; or pallet
overwraps; or crates and packages which do not obscure labels on the food; or transportation
vehicles. 7
The Transitional Standard also contains specific provisions for some unpackaged and packaged
foods:
§

fish, including crustaceans and molluscs, but not including cooked fish (except cooked
prawns) or fish that has been coated with or mixed with one or more other foods (clause 3);

§

vegetables, other than frozen, dehydrated or preserved vegetables (clause 4);

§

nuts, including peanuts and coconuts (clause 5);

§

fruit, other than preserved fruit (clause 6);

§

fruit juice, concentrated fruit juice, sweetened fruit juice and sweetened reconstituted fruit
juice (clause 7);

§

orange juice, reconstituted orange juice, concentrated orange juice or sweetened orange
juice (clause 8);

§

fruit drinks (other than fruit juice) prepared from one or more of fruit juice, fruit puree,
concentrated fruit juice, concentrated fruit puree, comminuted fruit and orange peel extract
(clause 9); and

§

spirits (clause 10). 8

Finding 3
Country of Origin Labelling requirements for all packaged and some unpackaged foodstuffs are
set out in Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
For fish, vegetables, nuts and fruit, other than those the country of origin of which is Australia or
New Zealand, displayed for retail sale other than in a package, “there must be displayed on or in
connection with the display of the [product] a label containing, in type of 9mm, a statement
indicating the country of origin of the [product] or a statement indicating that the [product] is
imported.”

7

Australia New Zealand Food Standards Code, Standard 1.1.1, Clause 2.

8

Australia New Zealand Food Standards Code, Standard 1.1A3, Transitional Standard for Country of Origin
Labelling Requirements.
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In relation to fruit juices, orange juices, fruit drinks and spirits, all products offered for retail sale,
other than those produced in Australia from wholly Australian ingredients, must contain a
statement that either indicates that imported ingredients were used or identifies the country or
countries of origin of the ingredients. 9 These provisions include ingredients imported from New
Zealand.
Finding 4
Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code does not provide
for mandatory Country of Origin Labelling. It mandates a minimum requirement that ingredients
or products be designated as “imported”.

Finding 5
Unpackaged fresh fruit, vegetables, nuts and fish, other than those the country of origin of which
is Australia or New Zealand, are subject to Country of Origin Labelling requirements set out in
Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
Many unpackaged foodstuffs remain outside the Country of Origin Labelling requirements
currently laid out in the Food Standards Code. Examples include fresh and processed meat and
poultry, dairy products, and processed or preserved fruit and vegetables, all of which can be
unpackaged at the point of sale.
Finding 6
Many unpackaged foodstuffs, including fresh and processed meat and poultry, dairy, processed or
preserved fruit and vegetables are currently outside the scope of Transitional Standard 1.1A3 of
the Australia New Zealand Food Standards Code.
Transitional Standard 1.1A3 applies only to food for retail sale, and does not apply to food sold
through catering establishments.
Finding 7
Transitional Standard 1.1A3 applies only to food for retail sale, and does not apply to food sold
through catering establishments.

9

Australia New Zealand Food Standards Code, Standard 1.1A3, Transitional Standard for Country of Origin
Labelling Requirements.
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(b)

Review of the Transitional Standard for Country of Origin Labelling

The Transitional Standard for Country of Origin Labelling is currently under review by FSANZ. 10
The issues considered by FSANZ as part of the review of the Transitional Standard include:
§

ensuring that COOL regulations are consistent with Australia’s and New Zealand’s
obligations under WTO Agreements;

§

ensuring consistency between a COOL Standard and other legislation; and

§

ensuring a COOL standard operates consistently with other labelling standards in the
Australia New Zealand Food Standards Code.11

Following consultation with stakeholders, FSANZ released its Draft Assessment Report in March
2005, recommending that the Transitional Standard be revised §

to address inconsistencies with Australian and New Zealand Fair Trading laws, such that
compliance with the Standard would not involve a potential breach of Fair Trading laws;

§

to ensure consistency with the core labelling Standard of the Code (Standard 1.2.1);

§

to address inconsistencies with Australia’s and New Zealand’s obligations under
international agreements, by removing those parts that could potentially breach articles 2.1
and 2.2 of the World Trade Organisation (WTO) Technical Barriers to Trade Agreement;

§

to ensure consistency with the objectives of section 10 of the FSANZ Act;12

§

to balance the need for consumers to have access to Country of Origin information with the
likely costs for industry in implementing the Standard; and

§

to provide for the best ratio of benefits to costs. 13

The Draft Assessment Report contained Draft Variations to the Food Standards Code which:
§

limited Country of Origin Labelling requirements to packaged food and to unpackaged
fish, fruit, and vegetables (as defined in Standards 2.2.3 and 2.3.1 respectively); and

10

Food Standards Australia New Zealand, Draft Assessment Report, Proposal P292, Country of Origin
Labelling of Food, 23 March 2005.

11

Ibid, p7.

12

see Food Standards Australia New Zealand, Australia New Zealand Food Standards Code, Commentary p1.

13

Food Standards Australia New Zealand, Draft Assessment Report, Proposal P292, Country of Origin
Labelling of Food, 23 March 2005, p8.
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§

provided for a statement identifying the country of origin or indicating that the food is
imported to be displayed on or in connection with the display of food or provided to the
purchaser on request.

Other foods currently specified in the Transitional Standard (fruit juices, orange juices, fruit
drinks, spirits and wine) were omitted from the Draft Variations. 14
After further public consultation, FSANZ released a Discussion Paper on 12 August and has
provided for a third round of consultation before preparing its Final Assessment Report. 15 Citing
strongly held views in the community to retain mandatory Country of Origin Labelling on food,
FSANZ has abandoned its ‘information on request’ approach, instead opting for a new Standard
aimed at strengthening current labelling requirements.
Finding 8
Citing strongly held views in the community to retain mandatory Country of Origin Labelling on
food, FSANZ has abandoned the ‘information on request’ approach outlined in its Draft Variation,
announcing in August 2005 that it will instead opt for a new Standard that aims to strengthen
current labelling requirements.
The proposed new Standard addresses eight substantive issues arising from community
consultation.
With regard to general labelling requirements, two issues are addressed:
Should information be on the label or provided on request? FSANZ proposes that country of
origin details should be on the label; and
Should country be specified on the label? FSANZ proposes that the actual country of origin
should be stated on the label, rather than just rely on a statement that the product is imported.
Where there is a mix of ingredients from various countries, a qualified claim, such as “made in …
from local and imported ingredients” will be allowed.
Finding 9
FSANZ’s proposed new Standard will require that actual country of origin details, rather than a
statement that the product is imported, must be stated on a label. Where a product is made from a
mix of ingredients from various countries, a statement indicating that the product is made from
local and imported ingredients will be allowed.

14

The definition of fruit and vegetables in the proposed new Standard now incorporates nuts.

15

Food Standards Australia New Zealand, Country of Origin Labelling, A Discussion Paper to inform the
development of a Food Standard, 12 August 2005.
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The Committee endorses FSANZ’s proposal requiring country of origin details to be placed
on a label, as opposed to being made available to consumers on request.
The Committee endorses FSANZ’s proposal requiring the actual country of origin to be
stated on the label, rather than allowing suppliers and retailers a choice between disclosing
country of origin details or providing a statement that the product is imported. The
Committee recognises that where a product is made from a mix of ingredients from various
countries, it may be both costly and impractical to list all countries of origin, and therefore
endorses FSANZ’s proposal to allow for a statement indicating that a produc t is made from
local and imported ingredients.

Recommendation 1
The Committee recommends that FSANZ proceed with its proposal to amend and strengthen the
Food Standards Code to provide for mandatory Country of Origin Labelling.
The FSANZ Discussion Paper considers three issues that relate specifically to unpackaged foods:
Which unpackaged foods should be labelled? FSANZ proposes to extend existing requirements
for packaged foods to unpackaged fresh and processed fruit, vegetables, nuts and seafood;
How do we declare country of origin for unpackaged foods of mixed origin? FSANZ proposes
that the sign next to the container of unpackaged foods of mixed origin should either list the
countries the unpackaged foods came from, or state on the sign that the container comprises a mix
of local and imported product; and
Should we regulate for print size on labels? FSANZ proposes to maintain existing Country of
Origin Labelling requirements that specify a minimum print size of 9mm for signs adjacent to
unpackaged foods.
Finding 10
FSANZ’s proposed new Standard will apply to all packaged and certain specified unpackaged
foods. A number of unpackaged foods, such as fresh and processed meat and dairy products,
remain outside the scope of the proposed new Standard.
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The Committee does not support FSANZ’s proposal limiting Country of Origin Labelling
requirements for unpackaged products to fresh and processed fruit, vegetables, nuts and
seafood. The Committee considers that Country of Origin Labelling requirements should be
extended to include all fresh, frozen and processed unpackaged foodstuffs at the point of
sale.
The Committee recognises that there may be instances whereby listing all countries of origin
on unpackaged mixed foods may be impractical and endorses FSANZ’s proposal allowing
for either a list of countries of origin or a statement indicating that a product is imported or
of local and imported origin.
The Committee endorses FSANZ’s proposal to maintain existing Country of Origin
Labelling requirements that specify a minimum print size of 9mm for signs adjacent to
unpackaged foods.

Recommendation 2
The Committee recommends that FSANZ amend the new Country of Origin Labelling Standard to
provide for mandatory Country of Origin Labelling on all fresh, frozen and processed unpackaged
whole foodstuffs at the point of sale.

Recommendation 3
The Committee recommends that the Minister for Health (WA) and the Minister for Agriculture
and Forestry (WA) lobby the Australia New Zealand Food Regulation Ministerial Council to seek
amendments to the Food Standards Code to provide for mandatory Country of Origin Labelling of
all unpackaged whole foodstuffs.

The FSANZ Discussion Paper also considers three issues that relate specifically to packaged
foods:
How do we declare country of origin for packaged whole foods and packaged mixed foods?
Rather than redefine ‘Made in’ and ‘Product of’ in the Food Standards Code, FSANZ proposes to
rely on Australia’s Trade Practices Act 1974 (Cth) and New Zealand’s Fair Trading Act 1986
(NZ), which provide the requirements that must be met for country of origin declarations. A user
guide will be produced to explain the relationship between these laws and the Food Standards
Code;
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Will ingredients of foods be labelled? FSANZ does not propose Country of Origin Labelling at
the ingredient level. Where foods are made or produced from a range of ingredients, a statement
such as ‘Made in Australia from local and imported ingredients’ will be required; and
How should the country of origin be declared? For example, will an address of a
manufacturer or a picture of the country satisfy the requirements? FSANZ proposes a
specific declaration of the country of origin of the food product. 16
Finding 11
FSANZ’s proposed new Standard will require Country of Origin declarations on packaged whole
and mixed foods, and will rely on the Country of Origin Labelling definitions set out in the Trade
Practices Act 1974 (Cth). FSANZ does not propose Country of Origin Labelling at the ingredient
level, instead a statement such as ‘Made in Australia from local and imported ingredients’ will be
required.

The Committee recognises the need for consistency between the Food Standards Code and
Trade Practices Act 1974 and endorses FSANZ’s proposal to align the Food Standard Code
requirements for Country of Origin declarations with those set out in the Trade Practices Act
1974 (Cth).
The Committee recognises that manufacturers switch between countries as a source of
imported ingredients on the basis of seasonality, price, quality and other factors and that
labelling at the ingredient level could be impractical as well as costly. The Committee
therefore endorses FSANZ’s proposal not to require Country of Origin Labelling at the
ingredient level.
The Committee endorses FSANZ’s proposal requiring a specific declaration of the country
of origin, as opposed to a picture of a country or a manufacturer’s address, on packaged
food products.
Recommendation 4
Cognisant of the fact that compliance costs may be prohibitive, the Committee recommends that
FSANZ proceed with its proposed new Standard requiring that Country of Origin Labelling not be
required at ingredient level. FSANZ should continue to work with industry and consumer groups
to ensure an appropriate balance is reached between compliance costs and the consumer’s right to
information.

16

Food Standards Australia New Zealand, Country of Origin Labelling, A Discussion Paper to inform the
development of a Food Standard, 12 August 2005.
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In contrast to the previous Draft Variation (March 2005) 17 , the proposed new Standard outlined in
the August Discussion Paper aims to strengthen existing Country of Origin Labelling
requirements. After concluding the final round of consultations, a Final Assessment Report will be
considered by the FSANZ Board before going to the Australia New Zealand Food Regulation
Ministerial Council for discussion on 28 October 2005. 18

(c)

Other Commonwealth Legislation

(i)

Consumer Protection

In addition to the Food Standards Code, Part V of the Trade Practices Act 1974 (TPA), which
deals with Consumer Protection, contains provisions that are applicable to origin labelling. Under
the TPA, however, it is not mandatory for companies/businesses to state where products are from,
but if they choose to do so, then the claims must be accurate.
Section 52 provides a general prohibition against conduct that is misleading or deceptive or is
likely to mislead or deceive. Section 53 (eb) specifically prohibits false or misleading
representations concerning the place of origin of goods. 19 Section 75AZC(1)(i) mirrors section
53(eb), the difference between the two being that breaches of 53(eb) give rise to civil action, while
breaches of 75AZC(1)(i) give rise to criminal sanctions. 20
In August 1998, Division 1AA of Part V of the TPA, Country of Origin Representations, was
added. Division 1AA sets out defences (or safe harbours) to the prohibitions in ss. 52, 53(eb) and
75AZC(1)(i). The defences are for three types of Country of Origin Representations: general
Country of Origin claims (s65AB); “Produce of”/”Product of” claims (s65AC) and the use of a
prescribed logo (s65AD). 21
Australian Competition and Consumer Commission (ACCC) guidelines to the TPA for the food
and beverage industry draws the distinction between place of origin provisions of ss. 53(eb) and
75AZC(1)(i) and the country of origin provisions of Division 1AA. 22 A place of origin claim can
be made that a product originated from a narrower or more localised region than a country, for

17

Food Standards Australia New Zealand, Draft Assessment Report, Proposal P292, Country of Origin
Labelling of Food, 23 March 2005.

18

The Hon Christopher Pyne MP, Food Ministers to consider final Country of Origin Label Proposal at
October Meeting, Media release, 28 July 2005

19

Australian Competition and Consumer Commission, Summary of the Trade Practices Act 1974, September
2001, p34.

20

Australian Competition and Consumer Commission, Food and beverage industry, Country of origin
guidelines to the Trade Practice Act, August 2002, pp5-6.

21

Australian Competition and Consumer Commission, Summary of the Trade Practices Act 1974, September
2001, pp44-46.

22

Australian Competition and Consumer Commission, Food and beverage industry, Country of origin
guidelines to the Trade Practice Act, August 2002, p9.
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example ‘WA grown’. The August 1998 amendments to the TPA provide defences for country of
origin claims only. 23
Finding 12
Under the Trade Practices Act 1974 (TPA) it is not mandatory to disclose country of origin of
products, but companies who make inaccurate or misleading claims on country of origin may be in
breach of the TPA.
While the TPA does not mandate Country of Origin Labelling, the ACCC provides the following
guidelines for the food and beverage industry in relation to nondisclosure of origin:
In some circumstances failure to disclose important information can be misleading…
While there is no general duty of disclosure in the Act, including origin claims, it is up to a
business to make sure that the combination of what is said and what is left unsaid does not
give consumers the wrong overall impression.24

Finding 13
While there is no general duty of disclosure of country of origin in the TPA, the Australian
Competition and Consumer Commission advises that businesses must ensure that the combination
of what is said and what is left unsaid does not give consumers the wrong overall impression.
(ii)

Importation of Food

At the point of entry into Australia, the Commonwealth enforces the Food Standards Code on
imported food through the Australian Quarantine and Inspection Service (AQIS) administered
Imported Food Control Act 1992 (Cth). Under the Customs administered Commerce (Trade
Descriptions) Act 1905 (Cth) and the Commerce (Imports) Regulations 1940, all “articles used for
food or drink by man, or from which food or drink for use by man is manufactured or prepared”
must be labelled with “the name of the country in which the goods were made or produced”. 25
Finding 14
Under the Customs administered Commerce (Trade Descriptions) Act 1905 (Cth) and the
Commerce (Imports) Regulations. 1940 (Cth), all imported “articles used for food or drink by
man, or from which food or drink for use by man is manufactured or prepared”, must be labelled
by country of origin.

23

Ibid.

24

Ibid, p19.

25

Commerce (Imports) Regulations 1940 (Cth)
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2.2

The Role of State and Local Governments

(a) Adoption of the Food Standards Code into Western Australian
Legislation
Although Food Standards Australia New Zealand develops Food Standards, responsibility for
enforcing and policing Food Standards, including labelling requirements, rests with the States and
Territories. In Western Australia, the Health Act 1911 (WA) and the Health (ANZ Food
Standards Code Adoption) Regulations 2001 provide for labelling of food. Labelling requirements
are set out in Division 3 of Part VIII of the Act. The Health (ANZ Food Standards Code Adoption)
Regulations 2001 provide for adoption, with certain variations, of the Australia New Zealand
Food Standards Code.
Regulation 4 states:
The Australia New Zealand Food Standards Code, as in force from time to time and as
amended by Part 3, is adopted and forms part of these regulations.26

Finding 15
Responsibility for enforcing and policing the Food Standards set out in the Australia New Zealand
Food Standards Code rests with the States and Territories. In Western Australia, the Health Act
1911 (WA) and the Health (ANZ Food Standards Code Adoption) Regulations. 2001 (WA)
provide for labelling of food.
There are no amendments in Part 3 of the Health (ANZ Food Standards Code Adoption)
Regulations 2001 in relation to labelling provisions of the Australia New Zealand Food Standards
Code. The Country of Origin Labelling requirements that currently apply in Western Australia,
therefore, are those set out in Transitional Standard 1.1A3 of the Food Standards Code.
Finding 16
The Country of Origin Labelling requirements that currently apply in Western Australia, as
adopted in the Health (ANZ Food Standards Code Adoption) Regulations 2001, are those set out
in Transitional Standard 1.1A3 of the Australia New Zealand Food Standards Code.
Under section 26 of the Health Act 1911 (WA), local governments are authorized and directed to
carry out the provisions of the Act:
Every local government is hereby authorized and directed to carry out within its district
the provisions of this Act and the regulations, local laws, and orders made thereunder:
26

Health (ANZ Food Standards Code Adoption) Regulations 2001 (WA).
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Provided that local government may appoint and authorize any person to be its deputy,
and in that capacity to exercise and discharge all or any of the powers and functions for
the local government for such time and subject to such conditions and limitations (if any)
as the local government shall see fit from time to time to prescribe, but so that such
appointment shall not affect the exercise or discharge by the local government itself of any
power or function.27

Finding 17
Section 26 of the Health Act 1911 (WA) authorizes and directs local governments to implement
the provisions of the Act, including enforcement of Country of Origin Labelling requirements.
The Department of Local Government and Regional Development advised the Committee that
enforcement of Country of Origin Labelling requirements would normally rest with
Environmental Health Officers employed by local governments. The Department further advised
that the Department of Health has recently disseminated information and developed a training
session for local government Environmental Health Officers. 28
Following the Committee’s approach to the Department of Local Government and Regional
Development, seeking clarification as to its role in enforcing Country of Origin Labelling, the
Department developed and administered a survey to assess the level of awareness of COOL
requirements by local governments. Thirty-one local governments were surveyed in all, 12 from
the metropolitan area, nine from large regional centres and 10 from smaller regional communities.
The aggregate population within the local governments surveyed was approximately 1.24 million.
The survey was directed at the Principal or Senior Environmental Health Officer within each
jurisdiction. 29
The survey provided the following information:
§

94% of local governments considered themselves fully or reasonably conversant with the
Transitional Standard for COOL;

§

96% indicated that they had recently received information from the Health Department on
COOL;

§

One in five (19%) confirmed that they had received complaints from consumers about
COOL (20 of 26 complaints were received by one Council);

§

96% of local governments had not received queries from business owners seeking
clarification as to their obligations under COOL;

27

Health Act 1911 (WA).

28

Cheryl Gwilliam, Director General, Department of Local Government and Regional Development,
Correspondence, 29 June 2005.

29

Cheryl Gwilliam, Director General, Department of Local Government and Regional Development,
Correspondence, 23 August 2005.
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§

52% were either considering or were involved in initiatives aimed at raising awareness of
COOL amongst business owners;

§

One in four (26%) indicated that they had encountered issues as part of enforcing COOL,
including insufficient resources and lack of information; and

§

Almost half (45%) of all local governments indicated that they consider COOL a consumer
rather than a health issue. 30

Finding 18
A recent survey of 31 local government Environmental Health Officers, by the Department of
Local Government and Regional Development, found that 96% had recently received information
from the Department of Health on Country of Origin Labelling (COOL) and 94% considered
themselves fully or reasonably conversant with the Transitional Standard for COOL. The survey
also revealed that one in five councils had received complaints from consumers about COOL and
one in four had encountered problems enforcing COOL. More than half of local governments
indicated that they were either considering or were involved in initiatives aimed at raising
awareness of COOL amongst business owners.
The Department of Local Government and Regional Development provided no indication of any
further activities in the area of food labelling, reiterating that it is the Department of Health’s role,
in conjunction with local governments, to enforce Food Standards. 31
Recommendation 5
The Committee recommends that local governments maintain their statutory role in monitoring
and enforcement of compliance with COOL provisions.

Recommendation 6
The Committee recognises the potential for increased compliance activity for local governments
and recommends that the Department of Health in conjunction with the Department of Local
Government and Regional Development review the impact on local governments in September
2006.

30

Cheryl Gwilliam, Director General, Department of Local Government and Regional Development,
Correspondence, 23 August 2005.

31

Ibid.
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Recommendation 7
The Committee recommends the implementation of a public awareness campaign via the State
Government to educate consumers and retailers as to the statutory provisions for COOL,
including retailers’ responsibilities and consumers’ rights.

(b)

Other Legislative Provisions in Western Australia

The Fair Trading Act 1987 (WA) was the culmination of an agreement reached in 1983 at a
meeting of Federal and State Ministers for Consumer Affairs to establish uniform consumer
protection legislation based on the Trade Practices Act 1974. Provisions relating to product
information are set out in Part VI of the Fair Trading Act 1987, and include a product information
standard in relation to “the place of manufacture or production of the goods” [section 59(2)(a)].
Section 12 (1) of the Fair Trading Act 1987, based on ss. 53 and 53A of the TPA, prohibits false
or misleading representations including those relating to the place of origin of goods. 32
Although the Department of Consumer and Employment Protection does not have a direct role to
play in regulation and enforcement of origin labelling, the Committee was advised that there have
been occasions in the past where the Department has taken action under the Fair Trading Act 1987
against restaurants engaging in misleading and deceptive conduct, particularly in respect of the
types of fish being served to customers.
The Department of Agriculture advised the Committee that under the Agricultural Products Act
1929 (WA), labelling of agricultural products that are grown or produced in Western Australia,
for sale in Western Australia, can be required, but the Act does not provide for labelling of
imported produce.

(c)

Voluntary Labelling

The Department of Industry and Resources, whilst having no regulatory role in labelling of
foodstuffs, advised the Committee that it has initiated a voluntary marketing program, the Buy WA
First Campaign, for food and other suppliers and manufacturers to identify their products as
33
Western Australian. The primary objective of the Buy WA First Campaign, which began in May
2003, is to assist Western Australian manufacturers and retailers promote their products to
Western Australian consumers. 34
32

Fair Trading Act WA (1987).

33

Jim Limerick, Director General, Department of Industry and Resources (WA), Correspondence, 28 June
2005.

34

Buy WA First, available at: http://www.doir.wa.gov.au/businessandindustry/FB9E4C243BD64A34829
FF76351780EE0.asp, accessed on 22 August 2005.
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Suppliers may use the Buy WA First logo in labelling and advertising and retailers are able to use
the logo to highlight Western Australian products. To qualify to use the logo, a product must be
50% or more value added in Western Australia. 35 Inappropriate use of the logo may result in civil
penalties under consumer protection legislation. 36
The Department advises that on the producer/supplier side, the campaign has mainly attracted the
local food and beverage industries to date. A number of suppliers have indicated that sales have
increased significantly since using the logo on their product. On the retail side, Action, Coles
Dewsons, Eziway, Supa Valu and Woolworths currently support the initiative. 37 These retailers
promote WA products in their weekly newspaper advertising and in their catalogues.
A consumer survey in 2005 found that 94% of respondents indicated that their shopping decisions
were influenced by the campaign and 99% of respondents believe the campaign is a worthwhile
initiative. 38
In addition to the Buy WA First logo, Western Australian companies can use the WA Birthmark
(the Western Australian Products Symbol) to promote their company or product. The WA
Birthmark was developed in the 1960s and the symbol is protected by the Western Australian
Products Symbol Act 1972 (WA). 39 Section 5 of the Act authorises a person who sells any product,
the production and preparation of which is substantially carried out in Western Australia, to affix
the prescribed symbol to the product or its container. 40 ‘Substantially’ is interpreted as 50 percent
or more. 41 Under Section 6, a person who uses the symbol on a product that is not substantially
Western Australian commits an offence. 42
The WA Birthmark is still widely recognised, although retailers and suppliers are now encouraged
to use the Buy WA First logo. 43

35

How to Use the Buy WA First Logo, available at: http://www.doir.wa.gov.au/businessandindustry/
2217B5EAAB8B46D4AA8664AECAEF8655.asp, accessed on 22 August 2005.

36

Fair Trading Act 1987 (WA).

37

Mr Garry Stokes, Acting Director General, Department of Industry and Resources (WA), Briefing, 18 May
2005.

38

Buy WA First, available at: http://www.doir.wa.gov.au/businessandindustry/FB9E4C243BD64A3482
9FF76351780EE0.asp, accessed on 22 August 2005.

39

WA Birthmark, available at: http://www.doir.wa.gov.au/businessandindustry/D3C5815F292242BE824
C7151FC98AE59.asp, accessed on 22 August 2005.

40

Western Australian Products Symbol Act 1972.

41

WA Birthmark Legislation, available at: http://www.doir.wa.gov.au/businessandindustry/CE006422863E4
6978AFEC0E0991F2EF2.asp, accessed on 22 August 2005.

42

Western Australian Products Symbol Act 1972.

43

Why Use the Birthmark? available at: http://www.doir.wa.gov.au/businessandindustry/91963B0B788
F4577865DF656A00C8B92.asp, accessed on 22 August 2005.
- 20 -

ECONOMICS AND INDUSTRY STANDING COMMITTEE
CHAPTER 2

Finding 19
The Buy WA First Campaign, which began in May 2003, provides a voluntary marketing program
whereby Western Australian producers, manufacturers and retailers can use the Buy WA First logo
to promote Western Australian products to Western Australian consumers. To qualify to use the
Buy WA First logo, a product must be 50% or more value added in Western Australia.

Finding 20
The WA Birthmark, developed in the 1960s, and still widely recognised, can also be used to
distinguish Western Australian products, although retailers and suppliers are now encouraged to
use the Buy WA First logo instead.
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INTERNATIONAL OBLIGATIONS

The following chapter explores Australia’s international trade obligations and any potential
inconsistencies with Country of Origin Labelling.

3.1

Codex Alimentarius

The Codex Alimentarius Commission was established by the Food and Agriculture Organisation
of the United Nations and the World Health Organisation. The Commission coordinates input
from more than 160 countries (including Australia) to develop and endorse the standards that
comprise the Codex Alimentarius, the international food code. The code was established in 1962
to protect consumer health and ensure fair practices in world food trade and continues to provide a
global reference point for international food trade. 44
Codex standards are linked to World Trade Organisation (WTO) Agreements and are increasingly
being used as benchmarks in the WTO dispute resolution process. As a WTO member, Australia
is required, where possible, to align domestic food standards with Codex.
The Australia New Zealand Food Standards Code has been drafted with a view to being
consistent with the standards set out in the Codex Alimentarius.
Codex Standard 1 contains the following labelling requirements for prepackaged food:
The country of origin of the food shall be declared if its omission would mislead or deceive
the consumer.
When a food undergoes processing in a second country which changes its nature, the
country in which the processing is performed shall be considered to be the country of
45
origin for the purposes of labelling.

There are currently no Codex Country of Origin Labelling requirements for unpackaged foods.
Finding 21
As a World Trade Organisation member, Australia is required, where possible, to align its
domestic food standards with Codex Alimentarius, the international food code. Codex Standard 1
contains Country of Origin Labelling requirements for pre-packaged foods, but there is currently
no requirement under Codex to label unpackaged foods by Country of Origin.
44

Australian Government Department of Agriculture, Fisheries and Forestry, Lifting the lid on world food
standards, available at: http://www.afja.com.au/publications/db/codex_ltlwfs.pdf, accessed on 24 August
2005.

45

Codex
General
Standard
for
the
Labelling
of
Prepackaged
Foods,
available
at:
http://www.ipfsaph.org/servlet/BinaryDownloaderServlet?filename=/kopool_data/codex_0/en_cxs_001e.pdf,
accessed on 26 August 2005.
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3.2

World Trade Organisation Agreements

As a member of the World Trade Organisation, Australia is bound by a number of agreements
governing trade between member countries. Country of Origin Labelling requirements must be
considered within the context of Australia’s obligations under WTO Agreements on Technical
Barriers to Trade and Rules of Origin.

(a)

Agreement on Technical Barriers to Trade

The Agreement on Technical Barriers to Trade applies to all products, including industrial and
agricultural products. The purpose of the Agreement is “to ensure that technical regulations and
standards, including packaging, marking and labelling requirements, and procedures for
assessment of conformity with technical regulations and standards do not create unnecessary
obstacles to international trade.”
Article 2 of the Agreement states:
With respect to their central government bodies:
2.1 Members shall ensure that in respect of technical regulations, products imported from
the territory of any Member shall be accorded treatment no less favourable than that
accorded to like products of national origin and to like products originating in any other
country.
2.2 Members shall ensure that technical regulations are not prepared, adopted or applied
with a view to or with the effect of creating unnecessary obstacles to international trade.
For this purpose, technical regulations shall not be more trade-restrictive than necessary
to fulfil a legitimate objective, taking account of risks non-fulfilment would create. Such
legitimate objectives are, inter alia: national security requirements; the prevention of
deceptive practices; protection of human health or safety, animal or plant life or health, or
the environment. In assessing such risks, relevant elements of consideration are, inter alia:
available scientific and technical information, related processing technology or intended
46
end-uses of products.

Under Article 3 of the Agreement, Australia 47 is compelled to take “such reasonable measures as
may be available” to ensure that local government 48 and non- government bodies within its
49
jurisdiction comply with the provisions of Article 2.

46

World Trade Organisation, Agreement on Technical Barriers to Trade, available at: http://www.wto.org/
english/docs_e/legal_e/17-tbt.pdf, accessed on 30 August 2005.

47

The Agreement binds a Member’s central government. In the case of Australia, the Commonwealth
government is bound by the Agreement.

48

In the Agreement on Technical Barriers to Trade, the term ‘local government’ is used to designate all levels
of government below the central (Commonwealth) government.
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Article 14 of the Agreement provides for consultation and dispute settlement with respect to any
matter affecting the operation of the Agreement. The dispute settlement process can be invoked in
cases where “a Member considers that another Member has not achieved satisfactory results under
Articles 3, 4, 7, 8 and 9 and its trade interests are significantly affected”50
Under the above provision, there is the potential for another WTO Member to challenge
Australia’s Country of Origin Labelling requirements on the grounds that they have the effect of
creating unnecessary obstacles to trade. To date, Australia’s Country of Origin Labelling
requirements have not been challenged by any other Member nation under the Technical Barriers
to Trade Agreement. 51

(b)

Agreement on Rules of Origin

The WTO Agreement on Rules of Origin is intended to ensure that rules of origin are prepared and
applied in an impartial, transparent, predictable, consistent and neutral manner and do not create
unnecessary obstacles to trade.
Under Article 2 of the Agreement:
…Members shall ensure that:
(b) notwithstanding the measure or instrument of commercial policy to which they are
linked, their rules of origin are not used as instruments to pursue trade objectives directly
or indirectly;
(c) rules of origin shall not themselves create restrictive, distorting, or disruptive effects on
international trade;
(d) the rules of origin that they apply to imports and exports are not more stringent than
the rules of origin they apply to determine whether or not a good is domestic and shall not
discriminate between other Members, irrespective of the affiliation of the manufacturers of
the good concerned;…52

49

World Trade Organisation, Agreement on Technical Barriers to Trade, available at: http://www.wto.org/
english/docs_e/legal_e/17-tbt.pdf, accessed on 30 August 2005.

50

World Trade Organisation, Agreement on Technical Barriers to Trade, available at: http://www.wto.org/
english/docs_e/legal_e/17-tbt.pdf, accessed on 30 August 2005.

51

Australian Government Department of Foreign Affairs and Trade, Australia and WTO Dispute Settlement,
available at: http://www.dfat.gov.au/trade/negotiations/wto_disputes.html , accessed on 29 August 2005; and
World Trade Organisation, Dispute Settlement, available at: http://www.wto.org/english/tratop_e/dispu_e/
dispu_status_e.htm#top, accessed on 29 August 2005.

52

World Trade Organisation, Agreement on Rules of Origin, available at: http://www.wto.org/english/
docs_e/legal_e/22-roo.pdf, accessed on 30 August 2005.
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Articles 7 and 8 of the Agreement provide for consultation and dispute settlement in accordance
with Articles XXII and XXIII of GATT 1994 53 respectively. As with the Agreement on Technical
Barriers to Trade, there is the potential for another WTO Member nation to challenge Australia’s
Country of Origin Labelling requirements on the grounds that they unnecessarily restrict trade,
although to date no such challenge has occurred. 54
Finding 22
As a Member of the World Trade Organisation, Australia is a signatory to WTO Agreements on
Technical Barriers to Trade and Rules of Origin. These Agreements are intended to ensure that
rules of origin and technical regulations and standards, including labelling requirements, do not
create unnecessary obstacles to international trade by treating imported goods less favourably than
like goods of national origin.

Finding 23
As a signatory to WTO Agreements, the Commonwealth of Australia is compelled to take such
reasonable measures as are necessary to ensure that all State, Territory and local government
bodies, as well as non-government bodies, within its jurisdiction comply with the provisions of
WTO Agreements.

Finding 24
The potential exists for other WTO Member nations to challenge Australia’s Country of Origin
Labelling requirements under provisions of the Agreements on Technical Barriers to Trade or
Rules of Origin, on the grounds that they have the effect of creating unnecessary obstacles to
trade, although no such challenge has been made to date under either Agreement.

3.3

Free Trade Agreements

Australia is a signatory to a number of international Free Trade Agreements, each of which
complement the broader multilateral trade objectives being progressed through membership of the
World Trade Organisation.

53

General Agreement on Tariffs and Trade 1994, available at http://www.wto.org/english/docs_e/legal_e/06gatt.pdf, accessed on 30 August 2005.

54

Australian Government Department of Foreign Affairs and Trade, Australia and WTO Dispute Settlement,
available at: http://www.dfat.gov.au/trade/negotiations/wto_disputes.html , accessed on 29 August 2005; and
World Trade Organisation, Dispute Settlement, available at: http://www.wto.org/english/tratop_e/dispu_e/
dispu_status_e.htm#top, accessed on 29 August 2005.
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Under the Most-Favoured-Nation principle, the fundamental rule guiding trade among members of
the World Trade Organisation, members must give fellow WTO members no less favourable
treatment, in terms of tariff rates and other trade measures, than they afford to any other country.
Free Trade Agreements (FTAs) are an exception to the MFN principle, allowing individual
countries to afford preferential treatment to partners in an FTA. The rationale for allowing this
exception is to foster the development of increasing freedom of trade through closer integration
between member countries.
In accordance with WTO rules, parties to Free Trade Agreements must have established free trade
on ‘substantially all’ goods within the regional area within ten years, and cannot raise their tariffs
against countries outside the agreement. 55
Australia currently has four Free Trade Agreements:
§

The Australia-United States Free Trade Agreement (AUSFTA) has been in place since
January 2005;

§

The Thailand-Australia Free Trade Agreement (TAFTA) has been in place since January
2005;

§

The Singapore-Australia Free Trade Agreement (SAFTA) has been in place since July
2003; and

§

The Australia-New Zealand Closer Economic Relations Trade Agreement (ANZCERTA)
has been in place since 1983.

The following section briefly outlines existing COOL requir ements that our Free Trade partners
apply to domestic and imported foodstuffs.

(a)

United States

The United States Farm Security and Rural Investment Act of 200256 (the US Farm Bill) requires
retailers to inform consumers of the country of origin for covered commodities. The term “covered
commodity” is defined as muscle cuts of beef, lamb and pork; ground beef, ground lamb and
ground pork; farm-raised fish and shellfish; wild fish and shellfish; perishable agricultural
commodities (fresh fruits and vegetables); and peanuts.

55

Australian Government Department of Foreign Affairs and Trade, Free Trade Agreements, available at:
http://www.dfat.gov.au/trade/negotiations/wto_agreements.html , accessed on 12 August 2005.

56

United States Farm Security and Rural Investment Act 2002.
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The US Farm Bill was to become fully operational on 30 September 2004, but on 23 January
2004, the US Senate approved a two year moratorium on its implementation. The moratorium is to
57
enable producers, distributors and retailers to establish appropriate compliance systems.
Under the US Farm Bill, retailers may use a label, stamp, mark, placard or other clear and visible
sign on the covered commodity, or on the package, display, holding unit or bin containing the
commodity at the final point of sale, to convey country of origin information to consumers. The
Bill sets out specific conditions under which covered commodities may be designated as having a
United States Country of Origin. The Bill also requires that auditable records are kept, for two
years, throughout the supply chain and made available to the US Department of Agriculture upon
58
request.
Food service establishments, such as restaurants, bars, food stands and similar facilities, will be
59
exempt from the US Farm Bill.
Also exempted from the new rules are establishments that sell
less than US$230,000 retail value of covered commodities annually (eg small butcher shops).
The US Farm Bill strengthens existing Country of Origin Labelling requirements. Currently,
containers holding imported foodstuffs must be labelled with the country of origin when entering
the United States. If produce in the container is pre-packaged for sale to the consumer, that item
must also be labelled by country of origin. However, unpackaged produce can currently be
displayed and sold without a country of origin label. 60

(b)

Thailand

The principal legislation regulating food trade in Thailand is the Foods Act B.E. 2522 (1979).
Country of Origin Labelling requirements are prescribed under Notification of Ministry of Pub lic
Health No 194, B.E.2543 and No 252, B.E.2545 (amending Notification No 194).
Clause 2 of Notification No 194 provides for labelling of:
(1) Specially controlled food;
(2) Food for which a quality or standard is prescribed;
(3) Food which is required by the Ministry of Public Health to be labelled;
57

David de Jersey, Andrew Buchanan (Allens Arthur Robinson), ‘Made in the USA’” US country-of-origin
food labelling laws delayed, available at: http://www.findlaw.com.au/article/11932.htm, accessed on 11
August 2005.

58

David de Jersey, Andrew Buchanan (Allens Arthur Robinson), ‘Made in the USA’” US country-of-origin
food labelling laws delayed, available at: http://www.findlaw.com.au/article/11932.htm, accessed on 11
August 2005.

59

Economic Research Service, United States Department of Agriculture, Country-of-origin-labelling, available
at: http:/ /www.ers.usda.gov/Features/FarmBill/analysis/cool.htm, accessed on 27 July 2005.

60

Economic Research Service, United States Department of Agriculture, Country-of-origin-labelling, available
at: http:/ /www.ers.usda.gov/Features/FarmBill/analysis/cool.htm, accessed on 27 July 2005.
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(4) Other food which is not indicated in (1), (2) and (3). 61
In accordance with Clause 3, all food sold directly to consumers must be labelled with the name
and address of the manufacturer or repacker for food produced in Thailand, or the name and
address of the importer and the country of origin for imported food. 62
Clause 4 sets out the same origin labelling requirements for food sold to food preparers or vendors
and Clause 5 sets out the same requirements for food not sold directly to consumers and not
required to display a label under Clause 3 or 4. 63

(c)

Singapore

In Singapore, food labelling requirements are set out in ss16, 17 and 56 of the Sale of Food Act
200264 . Section 16 deals with labelling requirements on all packaged food. Section 17 prohibits
the sale of food that is labelled in a manner that is false, deceptive or misleading, or is likely to
lead to an erroneous impression as to the value, merit or safety of the food. Section 56 empowers
the Minister to “prescribe the mode of labelling of food sold in packages or otherwise, and the
matter to be contained or not to be contained in such labels”. There are currently no legislative
provisions for mandatory Country of Origin Labelling of foodstuffs in Singapore. 65

(d)

New Zealand

As outlined in Chapter 2, Australia and New Zealand participate in a joint food standards system.
Under section 11F of the Food Act 1981 (NZ), the New Zealand (Australia New Zealand Food
Standards Code) Food Standards 2002 incorporate the Australia New Zealand Food Standards
Code, as amended. Other than clause 11, as it relates to wine and wine products, Transitional

61

Notification of Ministry of Public Health No 194, B.E.2543, p1.

62

Notification of Ministry of Public Health No 194, B.E.2543, pp1-2.

63

Notification of Ministry of Public Health No 194, B.E.2543, pp3-4.

64

Sale of Food Act 2002 (Singapore), available at: http://statutes.agc.gov.sg/, accessed on 23 August 2005.

65

Ibid.
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66

Standard 1.1A3 does not apply in New Zealand. As such, Australian foodstuffs, other than wine,
are not subject to Country of Origin Labelling requirements in New Zealand.
Finding 25
Of our four Free Trade partners, both the United States and Thailand have comprehensive Country
of Origin Labelling requirements for imported foodstuffs. In New Zealand, Country of Origin
Labelling requirements only apply to imported wine and wine products. There are currently no
legislative provisions for mandatory Country of Origin Labelling of foodstuffs in Singapore.

66

New Zealand Food Safety Authority, Regulation of Food in New Zealand, available at:
http://www.nzfsa.govt.nz/ labelling-composition/publications/regulation-of-food-in- nz/index.htm, accessed
on 11 August 2005.
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AUSTRALIA
4.1

ORIGIN LABELLING OPTIONS IN WESTERN

Support for origin labelling

At the time of tabling of this report, the Committee had received 86 submissions. Of these, 36
were from consumers and consumer groups (16 proforma submissions); 27 from industry groups;
ten from local government and regional development commissions; and 13 from State and
Commonwealth Government departments.
Of the 36 submissions received from individual consumers and consumer groups, 35 addressed the
issue of labelling of foodstuffs, in a number of cases this being the sole focus of the submission.
All submissions were in support of origin labelling, the majority supporting Country of Origin
Labelling. Several submissions supported State of Origin Labelling, in preference to Country of
Origin Labelling, largely as a means of enabling consumers to support Western Australian
industry.
The primary reasons cited in support of origin labelling were the consumers’ right to know where
foodstuffs come from, both with respect to health and safety issues and so that they are able to
support local growers and producers.
Finding 26
There is strong support amongst consumers for Country of Origin Labelling. Full disclosure of
Country of Origin information is considered to be important in terms of health and safety
considerations as well as in enabling consumers to support local growers and producers.
Of the 27 industry submissions received, 22 addressed the issue of labelling of foodstuffs.
Amongst those growers, producers, retailers and other industry groups who addressed the issue,
there was considerable support for Country of Origin Labelling. Only two submissions raised
concerns about labelling, largely in terms of cost to businesses.
Each of the three major retail groups that made submissions to the Inquiry voiced their support for
the consumer’s right to clear and accurate labelling, including details on country of origin. 67 The
WA Independent Grocers’ Association provided examples of its involvement in strategies to
support local growers and producers, but added the following caveat on origin labelling:
Notwithstanding its in-principle support for origin labelling, the Association believes that
there are a number of questions that need to be answered in detail before any action is
taken on this matter. These questions include:

67

Submission No 68 from the WA Independent Grocers’ Association, 9 August 2005, pp5-6; Submission No
72 from Coles Myer Ltd, 12 August 2005, pp17-18; Submission No 73 from Woolworths Ltd, 15 August
2005, p21.
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•Country of origin, state of origin, or both?
•Mandatory or voluntary labelling?
•Types of products required to be labelled (i.e. produce, manufactured goods,
etc.)?
•Extent of labelling (i.e. individual product, point-of-sale, branded or home
brand, etc.)?
•Nature and specifications of labelling?
•Responsibility for labelling (i.e. wholesaler, retailer, producer)?
•Cost of labelling?
Also, and in the context of the above is the question as to whether origin labelling will have
any real impact on consumers’ buying intentions.68

Commenting on the Transitional Standard for COOL, whereby unpackaged fish can be labelled as
imported or by country of origin at the retail level, the Western Australian Fishing Industry
Council advocated specific Country of Origin Labelling of all fish, whether packaged or
unpackaged:
Unpackaged fish should be subject to the same Country of Origin labelling requirements
as packaged food. That is that the Country of Origin should be put on unpackaged fish,
and not merely the word, “imported”.69

Highlighting the current exemption from COOL requirements for food sold at the service level,
the Council advocated disclosure of Country of Origin information “whenever and wherever fish
is sold to the public”, including through restaurants and other food service establishments. 70
The Western Australian Fruit Growers’ Association raised concerns about major retail chains
buying on the basis of volume and price, and stressed the importance of Country of Origin
Labelling to allow local products to be differentiated in terms of quality and safety:
Our other main fear is to do with labelling and the buying policies of the major chain
stores. The two majors prefer to deal with a limited number of suppliers that can give them
the volume they need at a suitable price. Now if countries such as New Zealand, China and
USA (which are all in the queue) gain formal access to our markets then they will be able
to supply the majors with the volumes they desire and in the case of NZ and China at a
reduced price due to cheaper costs of production.
68

Submission No 68 from the WA Independent Grocers’ Association, 9 August 2005, pp5-6.

69

Submission No 48 from the Western Australian Fishing Industry Council, 4 August 2005, p1.

70

Submission No 48 from the Western Australian Fis hing Industry Council, 4 August 2005, p3.
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Now if we can’t compete on price due to circumstances beyond the growers’ control
(labour costs, water, QA requirements etc) then it is likely the majors will fill their shelves
with more imported product pushing our industries further into decline as our cost of
production will be too high to return a profit. We must stress that we are not opposed to
allowing overseas countries access to our markets provided our industries are adequately
protected from their pest and disease threats. It would be hypocritical of us to oppose
international trade, as we in fact rely on exporting some horticultural produce to other
countries. However we cannot stress enough how important county of origin labelling is to
our industries as it is the only means we have of differentiating our product at a retail level
and then demanding a premium for it due to the fact that it has met all the QA, food safety
and environmental concerns of our consumers in WA.71

The West Australian Pork Producer’s Association (WAPPA) contend tha t Country of Origin
Labelling should be required on all packaged and unpackaged goods, both whole foods and
ingredients, and that domestic and imported foods should be treated in a consistent manner. With
regard to consumer support for Country of Origin Labelling, the Association made the following
comments:
Whatever the reason, it appears that interest in country of origin labelling is not receding
in Australia or elsewhere. Interest in detailed country of origin labelling for food products
appears to be far greater than for many other products. 83% of consumers believe that
country of origin information is important when purchasing fresh food and 72% believe
that country of origin information is important when deciding which packaged foods to
buy. This compares to 63% believing that Cool is important when choosing clothing and
shoes, and 50% of consumers placing importance on Cool when purchasing household
furniture.72

Amongst those submissions that addressed the issue of COOL at ingredient level73 , there were
mixed views. The West Australian Pork Producers’ Association is a staunch advocate for
ingredient level COOL, and this issue was a major focus of the Association’s submission. The
Committee’s attention was drawn to the fact that smallgoods, containing a significant proportion
of raw imported pork, can be labelled as “Made in Australia” under the current labelling regime:
Currently the label “Made in Australia” allows for significant amounts of imported raw
materials to be sold in processed pork products to consumers under the guise of being of
Australian origin. APL and WAPPA believes that CoOL should be mandatory for
packaged and unpackaged pork products, incorporating both the whole foods and
individual ingredients. This would ensure that consumers have the required information to
71

Submission No 61 from the Western Australian Fruit Growers’ Association, 8 August 2005, pp5-6.

72

Submission No 70 from the West Australian Pork Producer’s Association, 12 August 2005, p11; citing research

commissioned by Australian Pork Limited.
73

Submission No 42 from Rainbow Coast Commercial Horticulturists, 3 August 2005, p3; Submission No 43
from the Great Southern Region Marketing Association, 3 August, p2; Submission No 44 from Solarfruit, 3
August 2005, p3; Submission No 52 from Handasyde Strawberries Albany, 5 August 2005, p2; Submission
No 70 from the West Australian Pork Producers’ Association, date, p8; Submission No 74a from Food
Symphony, date, pp1-2; and Submission No 80 from the Chamber of Commerce and Industry (WA), 15
August 2005, pp1-2.
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identify both the origin of content of a product and also to identify the proportion of
content in a product that is of domestic origin. It is essential that consumers have accurate
information regarding both the whole food and the individual ingredients to enable them to
make informed purchase decisions.
Pork imported into Australia is used as an input into the production of smallgoods.
Smallgoods are sold with no indication of their country of origin. In the absence of CoOL,
many Australian consumers assume that unpackaged pork products from the delicatessen,
such as ham and bacon, are made from 100% Australian pork. Statistically, only 60% of
smallgoods are actually produced from Australian ingredients.
Imports are currently limited to raw material for supply to sma llgoods manufacturers; low
cost foreign pork has become a critical element which in turn directly impacts on the
prices received by West Australian pork producers.
Pork imports cause severe economic harm to the domestic pork industry. Any actions
undertaken by the industry to address this injury, such as the “Homegrown” campaign,
are severely limited and disadvantaged by the lack of CoOL. Therefore the absence of
mandatory CoOL contributes to further damage to the Australian pork industry due to the
lack of product differentiation.74

In contrast, Ms Patricia Tew, of Food Symphony, expressed serious concerns about the potential
impacts of ingredient level COOL on small businesses:
Ingredient availability will vary at different times, due to many things - season,
drought/floods (environmental affects etc), and often a fresh local product can be so
expensive, it is simply out of the question because of the price, or the product is just not
produced in Australia.
Also the imported variety may suit the product more, rather than a locally grown variety.
Eg – dried figs, as previously mentioned in my last email, there are only about two
Australian fruit producers that dry figs- and usually around $18 per kg, compared to an
imported product that is around $6- per kg, and the dried variety is more suited to the
recipe than a fresh fig in season. It would be out of the question to pay the higher price for
this ingredient, and I would have to delete the product from my range, rather than buy the
local product.
Also stating the country’s origin on each ingredient, will add a stigma to the product, as
the consumer probably would not understand the reason for using an imported product,
even though the complete product is made locally.
It is not just a matter of a higher profit, but a matter of making a product that is affordable.
For other products in my range, for example - strawberry sauce, I use fresh strawberries
in season, and when they are not available I must use frozen imported berries, that are still
a good quality. Berries such as these can come from – Tasmania, New Zealand, Canada,
and China. I have no choice where the fruit supplier sources them from, and I have to take
74

Submission No 70 from the West Australian Pork Producers’ Association, date, p8.
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what is available, or only make them in season. This would mean loss of sales, if there
were demand for this product.
If I had to declare the origin of the strawberry, I would need a set of labels for each one I
would use – one set of labels for each country? Again, it would be easier to delete the
product, rather than meet such a demand, and the end result would affect the consumer,
meaning less choice, or higher prices.
The high cost of such a change, would be very damaging to small producers, like myself,
that are already struggling to compete with larger multi-national manufacturers, who
would probably be able to absorb such a cost if required to. Labels are generally printed
in very large batches, to minimise the cost to keep prices low. I have just ordered 5,000 per
set of some new labels, these may be used within 2 years, but depending on sales, it could
be 3-4 years. Even if I were given 2 years to phase them out, I would probably still end up
having to throw out labels to be replaced.
In the time my business has been operating, this is the second change manufacturers have
had to make, to their labels, with the introduction of nutritional panels and detailed
information that is already required, about 2 years ago. Apart from having to delete old
labels, artwork has to be changed, and new plates have to made by the printer, this is all
very costly, and could send some small manufactures out of business totally.75

The Chamber of Commerce and Industry raised similar concerns about COOL at the ingredient
level:
We support FSANZ’s finding that country of origin labelling for packaged food ingredients
would be impractical and would come at a prohibitive cost. Indeed it could be the death
knell for a great many Australian food manufacturers given the prospective cost and the
efficiency and production complications such requirements could impose.
When labelling changes last occurred under the Food Standards Code in December 2003,
surveys show that the cost of compliance by the packaged food industry was in the vicinity
of $500 million across Australia.
CCI’s own survey of local small and medium food manufacturers showed that compliance
costs for the 2003 change to food labelling was approximately $60,000 per business.
It would be extremely damaging to local manufacturers, especially small and medium sized
companies, if they were to incur costs in the order of $60,000 each time their ingredient
mix changed, which could occur many times throughout the year.
Coupled with this would be the regulatory and administrative burden for both industry and
government that would come about through the enforcement of inevitable breaches of such
requirements.76

75

Submission No 74a from Patricia Tew, Food Symphony, date, pp1-2.
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Submission No 80 from the Chamber of Commerce and Industry (WA), 15 August 2005, pp1-2.
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Several industry submissions advocated State of Origin Labelling. Western Dairy’s submission
highlighted the quality and safety of Western Australian dairy products and made the following
comments in support of State of Origin Labelling:
Western Dairy strongly endorses the push to introducing compulsory point of origin
labelling on all foodstuffs and thus provide total transparency for Western Australian
consumers. This process will also deliver benefit to WA dairy farmers through educating
consumers and fostering a “buy local” philosophy, which should ultimately lead to an
increase in domestic demand for WA-produced dairy produce.
Western Dairy submits that WA’s high standards of f ood safety, dairy product traceability,
animal welfare and environmental management is pivotal to our ability to position WA
dairy products favourably on the world market.

In support of its stance on origin labelling, the organisation provided examples of some of the
Quality Assurance and best practice measures being employed by WA dairy farmers to ensure
quality products:
WA dairy processors will not accept milk from producers unless they participate in an
independently audited third party QA program;
WA Dairy Processors are subject to regular QA audits by the Health Department of WA;
Western Dairy is developing an entry-level Environmental Management self assessment
tool (DairySAT), to enable dairy farmers to benchmark their standards of environmental
management and provide guidance for the direction of future environmental works on
farm;
WA Dairy farmers have embraced the National Livestock Identification System (NLIS) to
provide whole -of-life traceability for their livestock in recognition of the potentia l impacts
of a disease outbreak would have on the industry in WA;
These examples of uptake of QA and best practise come at significant cost to the WA dairy
industry and to WA dairy farmers individually - yet farm gate returns for milk have
decreased over the same period.77

Finding 27
There is broad support for Country of Origin Labelling across industry, as it is viewed as a means
by which local produce can compete with imported produce on non-price grounds. There were
mixed views as to the need for, and viability of, COOL at the ingredient level.
Amongst local governments and Regional Development Commissions, there was strong support
for origin labelling. Three Regional Development Commissions, as well as the Regional
Development Council, indicated their support for State of Origin labelling, primarily as a means of

77

Submission No 49 from Western Dairy Incorporated, date, pp1-2.
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supporting Western Australian producers. Of the remaining local governments and Regional
Development Commissions, all but one indicated their support for Country of Origin Labelling.
With respect to State of Origin Labelling, the Gascoyne Development Commission made the
following comments:
Western Australians are interested and do care in where the product is produced. This is
due to the assurance by producers and an expectation by consumers that Australian grown
product is subject to stringent controls that ensures quality. However, the identification of
product as ‘Australian’ grown does not support the State economy nor does it recognise
that West Australian product supports local employment and productivity.
The fruit and vegetable industry in particular, is affected by imports from Queensland and
New South Wales, where larger farms, co-operatives and joint ventures produce volumes
of product with improved economies of scale.78

The Regional Development Council was also a strong proponent of State of Origin labelling:
The labelling of foodstuffs and their origins should be seen as both a safety issue and a
marketing issue. The food safety issue for location of origin labelling is that it is the
critical element to traceability of food. The marketing issue is about consumer loyalty and
the ability of growers and small players to differentiate their product, i.e. non-price
competition. Regional branding is becoming a strong differentiator for many food and
beverage industries. Wine is the classic example.
With unpackaged fresh food there are few differentiators of product to allow the smaller
players to offer a marketing proposition. Location of origin labelling is a small but
effectiv e means for these players to differentiate and sustain the regional communities of
Western Australia. The major retailers, being national players, will seek to leverage their
alliances with growers with no regard to local or state communities. For unpackaged fresh
produce, the only option for identifying location of origin is on the retail shelf.
Compulsory state of origin or region of origin labelling on the retail shelf will ensure that
the State’s supply base will be afforded some protection by consumer sentiment. It will also
provide a mechanism for growers to collectively train consumer sentiment through
collective marketing of the regions.79

Finding 28
There is strong support for Country or State of Origin labelling amongst local governments and
Regional Development Commissions. State of Origin labelling is seen as an important means to
support the local economy and sustain regional communities.

78

Submission No 54 from the Gascoyne Development Commission, Submission, 5 August 2005, p5.

79

Submission No 69 from the Regional Development Council, 8 August 2005, p5.
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Amongst Commonwealth and State Government departments, there was some level of support for
origin labelling. The Department of Industry and Resources (WA) advised that a voluntary
Country of Origin Labelling regime would ensure that consumers received the information that
they require without breaching our international trade obligations. 80
The Department of Agriculture (WA) provided details of a recent survey of WA agri- food
companies 81 , which found that 82 percent of respondents wanted fresh produce to be labelled by
Country of Origin, 12 percent wanted State labelling on WA produce and only five percent wanted
produce to be labelled as ‘imported’ only. 82
The Small Business Development Corporation emphasised that specific identification of the State
of Origin, as opposed to Country of Origin, on labelling will have a far greater impact on the
Western Australian economy and a positive flow on effect to small business:
…while there are banana growing areas in Western Australia, major retail chains usually
source their bananas from Queensland and northern New South Wales and rarely sell
bananas grown in this State. While this approach may meet the commercial aims of the
major chain the sale of interstate produce denies local communities a range of flow-on
economic benefits.
The viability of Western Australian business is strengthened through the sale of local
produce or products. Demand for locally produced and manufactured goods impacts
positively on the State’s growers, suppliers, manufacturers, retailers etc and creates a
multiplier effect on related business. Support for local businesses encourages and
stimulates economic growth for the State.
…State of origin labelling will capitalise on support for local products and generate
opportunities for local small businesses83

The Department of Treasury and Finance (WA) indicated its support for the consumers’ right to
information, but expressed concern about the costs to industry in relation to compliance and the
costs to government in relation to enforcement:
Country of Origin Labelling (COOL) provides a benefit to consumers through improved
product information, which supports informed consumer choice. However, it is important
to recognise that there are costs associated with COOL that impact upon both consumers
and producers. These costs need to be weighed against the public benefit that may be
derived from better product information.
The implementation, monitoring and audit requirements of COOL impose a cost upon the
food industry. The direct costs of COOL include enforcement costs and the costs of
80

Submission No 60 from the Department of Industry and Resources (WA), 3 August 2005, p3.

81

Surveys were sent by the Department of Agriculture (WA) to 496 agri-food companies and 280 wineries.
The response rate was 15% for agri-food companies and 1% for wineries.

82

Submission No 77 from the Department of Agriculture (WA), 17 August 2005, Attachment 3.

83

Submission No 53 from the Small Business Development Corporation, 5 August 2005, p4.
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segregating and tracking product origins throughout the marketing chain. By
simultaneously raising consumer prices and lowering the prices to producers, COOL also
imposes a ‘deadweight loss’ on the economy. The United States Department of Agriculture
estimated that implementation of the COOL legislation in 2004 imposed an initial annual
cost of $4 billion and is likely to impose a long run drag on the United States economy of
around $138 - $596 million per annum. 84

The Department also raised concerns about the potential for creating non-tariff barriers to
internatio nal trade or for misleading consumers:
If it were to be accompanied with marketing programs promoting the purchase of local
products, or lead to more explicit Government measures favouring local producers, COOL
could also represent a non-tariff barrier to trade. It may even lead to some foreign
products being taken off the retails shelves, due to consumer bias against the product’s
country of origin. This would have the effect of reducing consumer choice and potentially
increasing the average cost of products available. Furthermore, COOL compliance may be
more costly for developing country suppliers who lack record-keeping infrastructure to
maintain audit trails. To this extent, COOL could contrast directly with the trade
liberalisation principles, which are important to an economy like Western Australia that
has benefited directly from a strong export orientation.
Finally, to the extent that COOL is taken by consumers to imply that produce labelled as
local has desirable characteristics (eg. that it is fresher or meets known health or
phytosanitary standards), then a process of accreditation based on these standards and
consistent with Australia’s obligations under the World Trade Organisation would be
required. Using COOL to imply that local products have specific desirable characteristics,
without establishing a process to determine whether such characteristics are evident, risks
misleading consumers. The fact that local producers have not found it profitable to
voluntarily provide COOL to customers is possibly an indication that willingness to pay
for this information may not outweigh the cost of providing it. Further investigation into
this matter is required to determine whether there is a net public benefit associated with
COOL.85

The Commonwealth Department of Agriculture, Fisheries and Forestry indicated its support for
the consumers’ right to know the source of their food, both in terms of assisting them to support
Australia’s farmers by purchasing domestic produce and to enable them to purchase products of a
specific quality. 86

84

Submission No 66 from the Department of Treasury and Finance (WA), 4 August 2005, p10.

85

Submission No 66 from the Department of Treasury and Finance (WA), 4 August 2005, pp10-11.

86

Submission No 41 from the Australian Government Department of Agriculture, Forestry and Fisheries, 28
July 2005, p2.
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Finding 29
Whilst Commonwealth and State government departments acknowledge the consumers’ right to
Country of Origin information, concerns were raised about compliance costs for business, as well
as the potential to mislead consumers and create non-tariff barriers to trade.

4.2 Origin labelling of foodstuffs not currently subject to origin
labelling requirements
The Committee’s Country of Origin Labelling resolution was aimed at clarifying origin labelling
requirements in relation to “fresh produce”. 87 No distinction was made in the original resolution
between packaged and unpackaged produce, as was the Committee’s intention. During the course
of the inquiry, the Committee learned that origin labelling requirements apply to all packaged
whole foodstuffs, but their application to unpackaged foodstuffs appears to be somewhat ad hoc.
As noted in Section 2.1(a), Country of Origin Labelling provisions in the Australia New Zealand
Food Standards Code apply to all packaged foods and to unpackaged fish, nuts, and fresh fruit and
vegetables. There are no further origin labelling provisions elsewhere in the Food Standards Code
in relation to foodstuffs not covered by Transitional Standard 1.1A3.
In light of this information, the Committee sought legal opinion on the following question:
Are there any legislative provisions for Country of Origin Labelling at the point of sale for
unpackaged foodstuffs not currently covered by the Australia New Zealand Food Standards Code
(eg meat and poultry, dairy)? If not, can existing Western Australian legislation be extended to
provide for mandatory labelling of foodstuffs not covered by the Australia New Zealand Food
Standards Code?
Baldwins Australian Lawyers and Consultants confirmed that unpackaged foodstuffs such as
meat, poultry and dairy currently fall outside the scope of the Food Standards Code Country of
Origin Labelling provisions.
Other unpackaged foodstuffs, such as processed meat products (eg salamis, hams etc), processed
fruit and vegetables (eg olives, sun-dried tomatoes) and pre-prepared salads, many of which are
sold in the delicatessen section of supermarkets, also are not covered by the Food Standards Code.
With regard to extending Western Australian legislation to include foodstuffs not currently
covered by the Australia New Zealand Food Standards Code, Baldwins advised:
We believe that existing Western Australian legislation can be extended to provide for
mandatory labelling of foodstuffs not covered by the Food Standards Code.88

87

Defined as fresh fruit and vegetables.

88

Baldwins Australian Lawyers and Consultants, Legal Advice prepared for the Economics and Industry
Standing Committee on Country of Origin Labelling, August 2005.
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Finding 30
Existing Western Australian legislation can be extended to provide for mandatory Country of
Origin Labelling of foodstuffs not currently covered by the Australia New Zealand Food
Standards Code.

4.3

International trade considerations

As outlined in Section 3.2, Australia is a member of the World Trade Organisation and is a
signatory to a number of international trade treaties. As such, amendments to Western Australian
legislation must be considered in light of Australia’s international trade obligations. The
Committee therefore sought legal opinion with regard to amendments to Western Australian
legislation within the context of international trade considerations. The following question was
posed:
Would legislative amendments at a State level place Australia in breach of:
(a)

World Trade Organisation Agreements on Technical Barriers to Trade (articles 2.1 and
2.2) and Rules of Origin (articles 2b, 2c, 2d and 9.1d); or

(b)

Existing Free Trade Agreements with the United States, Thailand or Singapore?

With respect to World Trade Organisation Agreements, Baldwins Australian Lawyers and
Consultants advised the Committee:
It is our view that Country of Origin labelling legislation in Western Australia would
generally conform with Articles 2.1 and 2.2 of the Agreement on Technical Barriers to
Trade and the relevant provisions of the Rules of Origin Agreement. Further, it must be
borne in mind that the obligation of ‘conformity’ to the Agreements is somewhat broad; the
ultimate effect of the Agreement is dependent on domestic rules and administrative
processes.89

On the matter of Country or State of Origin labelling and any potential inconsistencies with
bilateral Free Trade Agreements, the Committee was advised:
In our view, Australia’s Free Trade Agreements with the United States, Thailand and
Singapore would not be breached if mandatory Country of Origin labelling legislation
were to be introduced at a State level. However, if the State legislation sought to introduce
State of Origin labelling, the Constitutional Law issues would be supplemented by an
argument that such legislation breaches Australia’s international treaty obligations.90

89

Baldwins Australian Lawyers and Consultants, Legal Advice prepared for the Economics and Industry
Standing Committee on Country of Origin Labelling, August 2005.

90

Ibid.
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Finding 31
It is unlikely that mandatory Country of Origin Labelling legislation in Western Australia would
place Australia in breach of obligations under World Trade Organisation and Free Trade
Agreements.

4.4

Options for Food Labelling in Western Australia

As outlined in section 2.2(a), current Western Australian legislation, which mirrors
Commonwealth legislation, requires that all packaged and some unpackaged foodstuffs be labelled
either by country of origin or as ‘imported’. The Committee sought expert legal opinion as to
whether Western Australian legislation could be amended to provide for mandatory Country or
State of Origin labelling as follows:
Is there a capacity in the State of Western Australia to amend existing legislation (ie the Health
Act 1911 (WA) and the Health (ANZ Food Standards Code Adoption) regulations 2001) to
provide for mandatory labelling of foodstuffs by (a)

Country of Origin (as opposed to choice of country or “imported”); or

(b)

State of Origin (whether in relation to specific State of Origin or Western Australian versus
non Western Australian grown/produced)?

Item (b) was consid ered within the context of the Health (Fresh Produce - State of Territory of
Origin) Amendment Bill 2005 (see Appendix Four ), which was referred to the Economics and
Industry Standing Committee on 29 June 2005.

(a)

Country of Origin Labelling

With regard to legislative amendments to provide for mandatory Country of Origin Labelling in
Western Australia, Baldwins Australian Lawyers and Consultants advised the Committee:
We are of the view that the State of Western Australia does have the legal capacity to
amend existing Western Australian legislation to provide for mandatory labelling of all
foodstuffs (both packaged and unpackaged) by Country of Origin as opposed to the choice
of specifying the country or using the word ‘imported’ without specification of the country
from which the goods are imported. This, however, is subject to the possible qualification
of a Constitutional issue arising if the Federal import laws were to be changed to override
the State law…91

91

Baldwins Australian Lawyers and Consultants, Legal Advice prepared for the Economics and Industry
Standing Committee on Country of Origin Labelling, August 2005.
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Finding 32
The capacity exists, at a State level, to amend the Health Act 1911 (WA) and Health (ANZ Food
Standards Code Adoption) Regulations 2001 to provide for mandatory Country of Origin
Labelling of foodstuffs, subject to potential amendment of Commonwealth laws to override State
laws.
In addition to amending existing legislation to provide for mandatory Country of Origin Labelling
of foodstuffs, Baldwins advised the Committee that another option exists, that of creating a
separate new Food Act, which may offer certain advantages:
The current regime of incorporating food labelling standards within the Health Act 1911
(WA) and Regulations92 gives legal ammunition to opponents of enhanced food labelling.
These opponents could seek to persuade the High Court in any Constitutional challenge
that the food labelling compliance enforcement powers being exercised exceed the powers
conferred by legislation directed to the principal objective of maintaining public health.
In our view, the position of the Western Australian Parliament would be aided if the
Western Australian food legislation were consolidated into a separate new Act that was
not confined to being a part of the Health Act 1911 (WA), and if the relevant enforcement
agency for regulating food law compliance in Western Australia was not solely the
responsibility of the Executive Director Public Health and municipal environmental health
officers… it would be desirable if the functions of food law enforcement extended beyond
the realm of public health to include the objectives of improved consumer protection
including improved transparency of the food supply processes, and improved food supply
assurance…93

Finding 33
Western Australia can legislate for a new Food Act to incorporate the Australia New Zealand
Food Standards Code, and therefore have reference to public health issues, as well as marketing
and consumer protection considerations in relation to all food and food handling.
The Committee notes that, with the exception of Western Australia, which adopts the Food
Standards Code under the Health Act 1911 (WA), every Australian State and Territory adopts the
Food Standards Code under its relevant Food Act. 94 Similarly, in New Zealand the Food
Standards Code is adopted into the Food Act 1981 (NZ).

92

Health (ANZ Food Standards Code Adoption) Regulations 2001 (WA).

93

Baldwins Australian Lawyers and Consultants, Legal Advice prepared for the Economics and Industry
Standing Committee on Country of Origin Labelling, August 2005.
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Food Act 2001 (Australian Capital Territory); Food Act 1981 (Queensland); Food Act 2003 (New South
Wales); Food Act 2003 (Tasmania); Food Act 2004 (Northern Territory); Food Act 1984 (Victoria); Food Act
2001 (South Australia).
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In most States and Territories, the relevant Food Act is administered by Food Safety agencies or
departments within the State Health Department, the exceptions being Queensland 95 and New
South Wales. 96 The New South Wales arrangement is of particular interest to the Committee. The
New South Wales Food Authority, established in April 2004 is responsible for food safety across
the entire food industry, from primary production to point of sale. Prior to establishment of the
Authority, responsibility for food regulation was divided across a number of State agencies.
The Authority, established under Part 9 of the Food Act 2003 (NSW), works with local
governments to enforce the Australia New Zealand Food Standards Code, the Food Act 2003
(NSW) and the State’s food safety programs.
The Food Act 2003 (NSW) contains provisions relating to food safety and fair practices in food
trade and also provides for the application of the Australia New Zealand Food Standards Code in
New South Wales. 97
Finding 34
With the exception of Western Australia, every Australian State and Territory adopts the Australia
New Zealand Food Standards Code under its relevant Food Act.

Finding 35
The New South Wales Food Authority, established under the Food Act 2003 (NSW) is responsible
for food regulation across the entire food industry, from primary production to point of sale.

Recommendation 8
The Committee recommends, as an interim measure, that the Health Act 1911 (WA) and Health
(ANZ Food Standards Code Adoption) Regulations 2001 be amended to provide for mandatory
Country of Origin Labelling of all packaged and unpackaged whole foodstuffs for retail sale in
Western Australia.

95

Safe Food Queensland, established under the Food Production (Safety) Act 2000 (Qld), is a statutory
authority reporting to the Minister for Primary Industries and Fisheries.

96

The New South Wales Food Authority, established under the Food Act 2003 (NSW), reports to the Minister
for Primary Industries.

97

New South Wales Food Authority, NSW Food Authority, available at: http://www.safefood.nsw.gov.au/,
accessed on 23 August 2005.
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Recommendation 9
The Committee recommends that a new Western Australian Food Act be developed, the objects of
which will be to ensure food safety, to prevent misleading conduct in connection with the sale of
food and to provide for the application of the Australia New Zealand Food Standards Code. On
commencement of a WA Food Act, all provisions in other Western Australian Acts and
Regulations relating to the safety of food or misleading conduct in connection with the sale of
food will be repealed.

Recommendation 10
The Committee recommends the establishment of a new statutory body, the Western Australian
Food Authority, established under a WA Food Act, to administer the provisions of the Act in
Western Australia. The Western Australian Food Authority could be established as an independent
agency, or as a division of an existing Department, such as the Department of Consumer and
Employment Protection or the Department of Industry and Resources.

(b)

State of Origin Labelling

(i)

Legislative Options

With regard to legislative amendments to provide for mandatory State of Origin labelling in
Western Australia, Baldwins Australian Lawyers and Consultants provided the following advice:
Mandatory State of Origin labelling is unlikely to offend current provisions of the Health
Act 1911 (WA) or the Health (ANZ Food Standards Code Adoption) Regulations 2001
(WA). However it does raise serious Constitutional issues.
… Specifically, it is likely that a Constitutional Law challenge could be mounted
successfully pursuant to section 92 of the Constitution, which stipulates that Trade within
the Commonwealth must be free.98
… if the purpose of the amendment to Western Australian Legislation is to improve
business within the State of Western Australia, it would directly offend section 92. That is,
it would create a burden upon interstate suppliers in terms of labelling requirements…
If it could be demonstrated that the purpose of the legislation was to facilitate a preference
for consumers to buy the produce from their own State, this would strongly suggest that the
law had the objective of improving business by protectionist means.

98

Section 92 states: “On the imposition of uniform duties of customs, trade, commerce, and intercourse among
the States, whether by means of internal carriage or ocean navigation, shall be absolutely free.”
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… it is our view that the proposed amendment to the Western Australian legislation to
require State of Origin labelling would be deemed unconstitutional.99

Finding 36
Legislative amendments providing for mandatory State of Origin Labelling could be challenged
under section 92 of the Constitution, which stipulates that Trade within the Commonwealth must
be free. If it could be demonstrated that the purpose of such legislation was to facilitate a
preference for consumers to buy the produce from their own State, it could be argued that the law
had the objective of improving business by protectionist means.
In light of the above observations, the Committee considers that amend ments to the Health Act
1911 (WA), as proposed by the Health (Fresh Produce - State or Territory of Origin) Amendment
Bill 2005, may be easily challenged under section 92 of the Constitution, on the grounds that the
law has the objective of improving Western Australian business by protectionist means.
Finding 37
Amendments to the Health Act 1911 (WA), as proposed by the Health (Fresh Produce - State or
Territory of Origin) Amendment Bill 2005, may be easily challenged under section 92 of the
Constitution, on the grounds that the law has the objective of improving Western Australian
business by protectionist means.

Recommendation 11
The Committee recommends that the Health (Fresh Produce - State or Territory of Origin)
Amendment Bill 2005 be opposed by the Legislative Assembly, as such amendments to the Health
Act 1911 (WA) may be deemed unconstitutional.
(ii)

Voluntary State of Origin Scheme

The application of the Commonwealth Constitution precludes the introduction of mandatory State
of Origin Labelling in the State of Western Australia.
The Committee considers that the benefits of State of Origin Labelling are clear, and have been
outlined by local producers and interest groups from around WA.
The concept of State of Origin Labelling can be supported without prescriptive legislation.
99

Baldwins Australian Lawyers and Consultants, Legal Advice prepared for the Economics and Industry
Standing Committee on Country of Origin Labelling, August 2005.
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The primary benefit of State of Origin Labelling is to support the local Western Australian
economy. It is the Committee’s view that the State Government can play an important role to
promote the local purchase of local produce, in preference to interstate or overseas produce.
The introduction of a voluntary certification scheme, similar to the organic certification scheme or
the Heart Foundation “tick” program, could be implemented. Such a certification program may
involve adhering to benchmarked nutrient criteria, independent chemical analysis, random quality
testing and so on. This type of program would help to build the “WA” brand, and to confirm the
quality of WA produce, rather than potentially mislead consumers into buying local on a false
premise that local produce from WA, is of a superior quality to imports.
A voluntary certification scheme is significantly different to the Buy WA First Campaign currently
being supported by the Department of Industry and Resources. The Buy WA First Campaign
simply requires that a product is more than 50% value added in Western Australia to qualify for
use of the Buy WA First logo. The potential exists to develop a scheme whereby the products are
certified in terms of, inter alia, WA content, quality and safety. The certified products would then
be marketed on the basis of these criteria.
The voluntary certification scheme would apply only to foods and would be administered by the
proposed Western Australian Food Authority.
Recommendation 12
The Committee recommends the development of a voluntary State of Origin certification and
marketing scheme for Western Australian grown/produced foods that meet designated criteria,
such as WA content, quality and safety, to be registered and marketed as quality Western
Australian produce. The certification and marketing scheme would be administered by the
proposed Western Australian Food Authority.
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APPENDIX ONE
SUBMISSIONS RECEIVED
List of Submissions received for the inquiry.
Date

Name

Position

Organisation

13/06/05

R J Staniforth Smith

14/06/05

E Smoothy

14/06/05

K Hopkins

15/06/05

M Payne

20/06/05

R J McLean

State President

One Nation WA

20/06/05

W Tweedie

President

Strawberry Growers
Association of WA (Inc)

21/06/05

J Merrick

Chief Executive Officer

Shire of Irwin

26/06/05

R Cockeram

26/06/05

C Dunham

29/06/05

G M Evans

30/06/05

N S & E J Davis

30/06/05

T K Jones

01/07/05

O Grossman

01/07/05

R & M Pickens

01/07/05

S Foot

01/07/05

L Holst

02/07/05

A & M Ausbruch

02/07/05

C Antonovsky

02/07/05

D C Royston-Ing

- 49 -

ECONOMICS AND INDUSTRY STANDING COMMITTEE

03/07/05

C Horton

04/07/05

B McRae

04/07/05

S Bartley

05/07/05

J Renisch

05/07/05

B Bensen

06/07/ 05

S Barclay

07/07/05

A Giorgi

07/07/05

G Toone

07/07/05

G Vanerk

12/07/05

G Bevan

13/07/05

G Storey

14/07/05

R Petrovic

20/07/05

B Manning

20/07/05

E Royston-Ing

20/07/05

D Royston-Ing

22/07/05

E Happ

23/07/05

J Findlay

25/07/05

Vice President

One Nation WA

Environmental Health
Officer

City of Perth

Managing Director

Bevans (WA) Pty Ltd

Chief Executive Officer

Great Southern
Development
Commission

Managing Director

Happs Pty Ltd

D Ventousos

Director

New West Foods WA
Pty Ltd

26/07/05

L Float

Manager Health &
Compliance

City of Stirling

28/07/05

J Hewitt

29/07/05

L Oldham

01/08/05

T O’Beirne

Executive Officer

ChemCert WA Inc

01/08/05

F B Ludovico

Chief Executive Officer

Shire of Merredin

Aust Govt Dept
Agriculture, Fisheries
and Forestry
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01/08/05

V R & J D Hille

01/08/05

CLOSED

02/08/05

J B Clark

02/08/05

B Bradley

Director General

Department of
Consumer and
Employment Protection

02/08/05

G Short

Chief Executive Officer

Western Australian
Fishing Industry
Council

02/08/05

M H O’Brien

03/08/05

P Marshall

President

Rainbow Coast
Commercial
Horticulturalists (Inc)

03/08/05

H Shapland

Board Member

Great Southern Region
Marketing Association

03/08/05

S & S Collis

Directors

Solarfruit Pty Ltd

03/08/05

P Swain

Branch President &
Director

Australian Institute of
Environmental Health

03/08/05

S Grocott

Director Business
Development

Department of Industry
and Resources

04/08/05

P Evans

Chairman

Western Dairy Inc

04/08/05

M Baker

Chair

West Australian Olive
Council Inc

04/08/05

J Zubko

Technical Manager

Linley Valley Pork/PCC
Wholesale Services

04/08/05

D Punch

Chief Executive Officer

South West
Development
Commission

04/08/05

M I Paterson

Secretary

Aust Govt Dept
Industry Tourism and
Resources

05/08/05

N Handasyde

Proprietor

Handasyde
Strawberries Albany
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05/08/05

G Etrelezis

Managing Director

Small Business
Development
Corporation

05/08/05

S E Jones

Chief Executive Officer

Gascoyne
Development
Commission

05/08/05

L E Handasyde

05/08/05

T De Landgrafft

President

Western Australian
Farmers Federation
(Inc)

05/08/05

R Palandri

General Manager
Vineyards & Olives

Great Southern
Plantations

05/08/05

I Taylor

Chairman

Regional Development
Council

08/08/05

R McFerran

Executive Manager

WA Fruit Growers
Association

08/08/05

M De Lacey

Chief Executive Officer

Peel Development
Commission

09/08/05

T Marney

Under Treasurer

Department of
Treasury and Finance

09/08/05

M & M Edmonds

09/08/05

J Cummings

President

WA Independent
Grocers Association

09/08/05

P P Rogers

Executive Director

Department of
Fisheries

09/08/05

CLOSED

12/08/05

R Cox

Executive Officer

West Australian Pork
Producers Association

12/08/05

M Donnelly

Chief Executive Officer

Perth Market Authority

12/08/05

C Mara

Advisor Government
Affairs

Coles Myer Ltd

13/08/05

P Tew

15/08/05

C Buchanan

Food Symphony
Corporate
Communication
Manager
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15/08/05

J L Langoulant

Chief Executive

Chamber of Commerce
and Industry

16/08/05

J Ball

16/08/05

D Farrell

First Assistant
Statistician

Australian Bureau of
Statistics

17/08/05

A McCulloch

Assistant Manager
Customs Policy

Aust Govt Dept
Industry Tourism and
Resources

17/08/05

R Nussey

Senior Policy Officer

Department of
Agriculture

18/08/05

N Douglas

24/08/05

The Hon M Vaile

Deputy Prime Minister,
Minister for Trade

Parliament of Australia

25/08/05

P Stratford

25/08/05

The Hon I Macfarlane

Minister for Industry,
Tourism and
Resources

Parliament of Australia
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APPENDIX TWO
BRIEFINGS HELD
Date

Name

Position/Organisation

08/08/05

R & D Lewis

Ducketts Mill Wines & Denmark
Farmhouse Cheese

08/08/05

J Ross

Waggledance Honey

08/08/05

A Brink

A & E Brink Organic Produce

08/08/05

H Shapland

Great Southern Marketing
Association

08/08/05

D East

Manjimup Growers

08/08/05

P Marshall

Torbay Asparagus and
Raspberries

08/0/8/05

T Ackley

Potato Growers Association

08/08/05

N Handasyde -

Handasyde Strawberries

09/08/05

G Ravenhill -

Ravenhill Dairy

09/08/05

R Cybula

Dewsons Supermarket Denmark

09/08/05

I Williams

Lower King Store Albany
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APPENDIX THREE
LEGISLATION
Legislation

State (or Country)

Health Act 1911

Western Australia

Health (ANZ Food Standards Code Adoption)
Regulations 2001

Western Australia

Food Standards Australia New Zealand Act 1991

Commonwealth

Trade Practices Act 1974

Commonwealth

Fair Trading Act 1986

New Zealand

Imported Food Control Act 1992

Commonwealth

Commerce (Trade Descriptions) Act 1905

Commonwealth

Commerce (Imports) Regulations 1940

Commonwealth

Fair Trading Act 1987

Western Australia

Agricultural Products Act 1929

Western Australia

Western Australian Products Symbol Act 1972

Western Australia

United States Farm Security and Rural Investment
Act of 2002

United States

Sale of Food Act

Singapore

Food Act 1981

New Zealand

Constitution Act 1889

Commonwealth
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