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EXECUTIVE SUMMARY
1

The Joint Standing Committee on Delegated Legislation (Committee) concluded that the
Shire of Northam (Shire) did not comply substantially with section 3.12 of the Local
Government Act 1995 (LGA) when it made the Shire of Northam Cemeteries Amendment Local
Law 2017. Section 3.12 prescribes the mandatory procedures for making local laws.

2

After adopting the local law (Adopted Local Law), the Shire amended the substance of one
clause of the local law. The Shire then completed the final steps of the local law-making
process (gazettal and notification) with that different version of the local law (Gazetted Local
Law).

3

That is, the Shire:
a.

published (in the Government Gazette)
and

b. notified the Minister for Local Government and the people in its district of,
a local law that was different to the Adopted Local Law.
4

This is procedurally problematic because the Shire breached:
a.

section 3.12(5) of the LGA by failing to gazette, and provide the Minister for Local
Government with a copy of, the Adopted Local Law. The Committee considered that
the failure to gazette the Adopted Local Law was a fundamental flaw in the process.

b. section 3.12(6) of the LGA by failing to give ‘local public notice’ of the Adopted Local
Law.
5

The Gazetted Local Law is invalid and offends the Committee’s Term of Reference 10.6(a)
because it is not ‘within power’ of its enabling Act, the LGA.

Recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:

RECOMMENDATION 1

Page 3

The Shire of Northam Cemeteries Amendment Local Law 2017 gazetted on 12 December 2017 be
disallowed.

Executive Summary

i

1

Reference and procedure

1.1

The Shire of Northam Cemeteries Amendment Local Law 2017 was published in the
Government Gazette on 12 December 2017 (Gazetted Local Law) (Appendix 1).

1.2

Upon gazettal, the Gazetted Local Law stood referred to the Joint Standing Committee on
Delegated Legislation (Committee). 1 On 13 March 2018, the Gazetted Local Law was tabled
in the Parliament and became subject to disallowance.

2

Statutory procedure for making a local law

2.1

Local governments are empowered to make laws to enable them to perform their functions
under the Local Government Act 1995 (LGA). 2

2.2

The procedural steps necessary for a local government to make a local law 3 are highly
prescriptive and mandatory. These steps are set out in section 3.12 of the LGA (Appendix 2).

2.3

The Committee is of the view that:
•

where a local government does not comply with the mandatory sequential procedure set
out in section 3.12 of the LGA
and

•

this cannot be excused pursuant to section 3.12(2A),

the local law is beyond power and invalid.
2.4

The Committee’s position is well established and documented in previous reports. 4

3

Scrutiny of the Gazetted Local Law

3.1

The Committee scrutinised the Gazetted Local Law at its meetings on 19 March and 11 April
2018. The Committee noted that it was different from the local law which was proposed and
eventually adopted by the Shire of Northam’s Council on 15 November 2017 (Adopted Local
Law) (Appendix 3). The Adopted Local Law sought to delete and replace clause 6.2 of the
Shire of Northam Cemeteries Local Law 2008. The Gazetted Local Law merely deletes clause
6.2.

Breach of sections 3.12(5) and (6) of the LGA
3.2

Section 3.12(5) of the LGA required the Shire to gazette the Adopted Local Law and give a
copy of the Adopted Local Law to the Minister for Local Government (Minister). 5 These
requirements were not met because the Shire:

1

Committee Term of Reference 10.5: Standing Orders of the Legislative Council Schedule 1, cl 10.5.

2

LGA s 3.5. The general function of a local government is ‘to provide for the good government of persons in its
district’: LGA s 3.1.

3

Including a local law which amends or repeals an existing local law: LGA s 3.12(8).

4

For example, see 38th Parliament of Western Australia, Legislative Council, Joint Standing Committee on
Delegated Legislation, Report 42, Shire of Capel Keeping and Welfare of Cats Amendment Local Law 2009 and Shire
of Koorda Standing Orders Local Law 2009, 16 September 2011. More recently, see 40th Parliament of Western
Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 11, Shire of Broome
Parking and Parking Facilities Amendment Local Law (2) 2017, 17 May 2018.

5

Pursuant to LGA s 3.12(5).

1

•

published the Gazetted Local Law (instead of the Adopted Local Law) in the Government
Gazette (see Appendix 1)
and

•

gave a copy of the Gazetted Local Law (instead of the Adopted Local Law) to the
Minister. 6

3.3

Section 3.12(6) of the LGA requires a local government to give ‘local public notice’ 7 of the
local law it has made, after that law is published in the Government Gazette. Section 3.12(6)
necessarily assumes that a local government has gazetted what it had adopted.

3.4

As a consequence of gazetting a different local law to the one which was adopted, the Shire
also failed to give ‘local public notice’ of the Adopted Local Law. This is because the notice
made reference to the Gazetted Local Law, which was different to the Adopted Local Law.
The notice also suggested, incorrectly, that the Adopted Local Law had been gazetted. The
notice informed readers that:
At the 15 November 2017 Ordinary Council meeting, the Shire of Northam Council
adopted the Shire of Northam Cemeteries Amendment Local Law 2017 [that is, the
Adopted Local Law] …
…
This local law comes into operation fourteen (14) days after the date of its
publication in the Government Gazette dated 12 December 2017. 8

3.5

On these bases, the Gazetted Local Law does not technically comply with the section 3.12
process and is invalid unless that compliance can be excused under section 3.12(2A) (refer to
paragraphs 4.1–4.7).

4

Was there substantial compliance with section 3.12 of
the LGA for the Gazetted Local Law?

4.1

Section 3.12(2A) of the LGA excuses deviations from the local law-making procedure as long
as there has been ‘substantial compliance’ with the procedure. 9 The Committee considered
whether the processes which were undertaken by the Shire constituted substantial
compliance. In the Committee’s view, they did not.

4.2

The Shire gazetted a local law which was different to the Adopted Local Law. The Committee
considered this to be a fundamental flaw in the process. To compound the problem, the
Shire also gave the Minister a copy of, and notified the people in its district of, a local law
that was different to the Adopted Local Law.

4.3

Section 3.12(5) provides that:
After making the local law, the local government is to publish it in the Gazette … .
(underlining added)

6

C Allen, Senior Legislation Officer—Local Government, Department of Local Government, Sport and Cultural
Industries, Email, 21 March 2018.

7

Defined in LGA s 1.7.

8

Shire of Northam, ‘Public notice—Cemeteries Amendment Local Law 2017’, The West Australian, 20 December
2017, p 76. In the explanatory material provided to the Committee, it was advised that the same notice was
exhibited on a notice board at the Shire’s offices and every library in its district from 18 to 27 December 2017.

9

This section is reproduced in Appendix 2.

2

4.4

The word ‘it’ refers to the local law as it was adopted by the Council. There is no room in this
part of the local law-making procedure for the local government to change the local law.
Otherwise, all of the processes which occurred before gazettal, including public consultation,
would be rendered meaningless.

4.5

Publication of legislation is a fundamental requirement of law-making. 10 It is the means by
which the public are made aware of:
•

the fact that an instrument of legislation has been made
and

•

the substance of that legislation.

4.6

In passing section 3.12(5), the Parliament determined that local laws must be published in
the Government Gazette. This publication must accurately inform the reader of the substance
of the local law which has been adopted by a local government. Put another way, there
cannot be any substantive differences between a local law when it is adopted and when it is
published.

4.7

The Committee is of the view that the requirement to accurately gazette the local law as
adopted is a critical step in the local law-making procedure. If this requirement is not met,
there cannot be ‘substantial compliance’ with the procedure under section 3.12(2A).

5

Conclusion regarding the Gazetted Local Law

5.1

The Committee Term of Reference 10.6(a) states that:
In its consideration of an instrument [including a local law], the Committee is to
inquire whether the instrument … is within power;

5.2

The Committee concludes that the Gazetted Local Law is invalid by reason of noncompliance with section 3.12 of the LGA. It offends Term of Reference 10.6(a). The
Committee therefore recommends to the Parliament that the Gazetted Local Law be
disallowed.

5.3

Disallowing invalid local laws ensures that they are removed from the public record, thereby
reducing the risk of public misinformation.

6

Recommendation regarding the Gazetted Local Law

6.1

The Committee makes the following recommendation:

RECOMMENDATION 1
The Shire of Northam Cemeteries Amendment Local Law 2017 gazetted on 12 December 2017 be
disallowed.

Ms Emily Hamilton MLA
Chair
10

Watson v Lee (1979) 144 CLR 374 at pp 379 (per Barwick CJ) and 394 (per Stephen J).

3

APPENDIX 1
GAZETTED LOCAL LAW

4

Appendix 1

gazetted local law

Appendix 1

gazetted local law

5

APPENDIX 2
LOCAL LAW-MAKING PROCEDURE—LGA S 3.12

6

Appendix 2

Local law-making procedure—LGA s 3.12

Appendix 2

Local law-making procedure—LGA s 3.12

7

APPENDIX 3
ADOPTED LOCAL LAW

8

Appendix 3

Adopted local law
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Adopted local law
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