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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
IN RELATION TO THE

STATE ADMINISTRATIVE TRIBUNAL RULES AMENDMENT (NO2) 2008

1

INTRODUCTION

1.1

The State Administrative Tribunal Amendment Rules (No2) 2008 (Amendment
Rules) were gazetted on 29 August 2008. They are reproduced at Appendix 1.

1.2

The Joint Standing Committee on Delegated Legislation (Committee) raised various
concerns about the Amendment Rules with the State Administrative Tribunal the
majority of which were resolved through correspondence. However, Amendment
Rule 5 remained contentious with the State Administrative Tribunal refusing to
provide an undertaking to repeal the offending provision and not rely on it in the
interim.

1.3

The Committee is of the view that Amendment Rule 5 is not contemplated by the
State Administrative Tribunal Act 2004 and offends the Committee’s Term of
Reference 3.6(b) which states:
In its consideration of an instrument, the Committee is to inquire
whether the instrument -“…has an adverse effect on existing rights,
interests, or legitimate expectations beyond giving effect to a purpose
authorized or contemplated by the empowering enactment”.

2

COMMITTEE SCRUTINY

2.1

The Committee first scrutinised the Amendment Rules on 9th March 2009. On 2 April
2009 the Committee resolved to move a notice of motion of disallowance of the
Amendment Rules for the purposes of preserving its position while giving the
Amendment Rules further consideration. The State Administrative Tribunal was
advised of that resolution by letter dated 25 March 2009. The Committee’s letter of
25 March 2009 is reproduced at Appendix 2.

2.2

Although the Committee gave notice of motion for disallowance of the whole of the
Amendment Rules, it now recommends disallowance of just Amendment Rule 5.

1
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AMENDMENT RULE 5

3.1

Amendment Rule 5 states:
Rule 61 amended
(1)

Rule 61(1) is amended by deleting “This rule applies to -“
and inserting instead - “Subrules (2), (3) and (4) apply to -.”

(2)

After rule 61(4), the following subrule is inserted -

“(5) Despite rule 26(3), a copy of the application under the Security
and Related Activities (Control) Act 1996 section 67(1) or (3b)(a)
may be given to the licensee by pre paid post or ordinary service.
4

THE SECURITY AND RELATED ACTIVITIES (CONTROL) ACT 1996

4.1

The Security and Related Activities (Control) Act 1996 referred to in Amendment
Rule 5 (above) licences persons engaged in work relating to property protection,
investigation or surveillance and crowd control. It also licences the agents who supply
the services of the persons who carry out such work.

4.2

Under section 67 of the Security and Related Activities (Control) Act 1996, the
Commissioner of Police has the power to take disciplinary proceedings against a
licensee to the State Administrative Tribunal, the primary review tribunal for
administrative decisions in the State. Subsection 67(1) allows the Commissioner to
allege to the State Administrative Tribunal that there is proper cause for disciplinary
action on the ground that, in the opinion of a licensing officer, the safety or welfare of
members of the public is or may be at risk from the continuance in force of a licence.
Subsection (3b)(a) states that the Commissioner must refer the matter to the State
Administrative Tribunal within 14 days of a notice being given.

4.3

Rule 26(3) referred to in Amendment Rule 5 (above) states that a copy of an
application must be given to a person “by personal service”. By the amendment, this
provision will not apply, such applications may be given to the licensee by pre-paid
post or ordinary service.

4.4

The Explanatory Memorandum to the Amendment Rules justifies Amendment Rule 5
in the following manner.
The Rules Committee agreed that this was an appropriate measure
given the requirement under this Act to inform the Commissioner of
any change of address, which would avoid the use of scarce police
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resources in searching for licensees who have changed address
without any notification.1
5

THE COMMITTEE’S VIEW OF AMENDMENT RULE 5

5.1

The Committee is concerned that removal of the requirement for personal service in
respect of the application may result in a licensee not receiving notice of an
application threatening their livelihood. For example, if the licensee is absent from
their address for a temporary period, such as a holiday or stay in hospital, neither of
which requires notification of change of address.

5.2

The Committee observed that it is an important requirement of natural justice that
each party be advised of the case that they must meet. In order to ensure this occurs
efficiently, a party is required to provide an address where documents may be served.
This is the case, notwithstanding the requirement in respect of notification of change
of address in the Security and Related Activities (Control) Act 1996.

5.3

The Committee is of the view that a successful application under section 67 of the
Security and Related Activities (Control) Act 1996 (the power to revoke a licence) has
the potential to ultimately, deprive a person of their livelihood. The Committee has a
long-standing view that Term of Reference 3.6(b) requires it to consider adverse
impacts on the ability of a person to earn a living. Prior to the Amendment Rules, a
person had a legal ‘right’ (founded in the State Administrative Tribunal’s rules) to
personal service unless the State Administrative Tribunal ordered to the contrary.

5.4

Amendment Rule 5 introduces an element of risk in the notification processes that
threatens livelihood. The Committee is of the view that this is not authorised or
contemplated by the State Administrative Tribunal Act 2004.

6

THE STATE ADMINISTRATIVE TRIBUNAL’S RESPONSE TO THE COMMITTEE’S
VIEW OF AMENDMENT RULE 5

6.1

In its first response to the Committee’s view, reproduced at Appendix 3, Justice John
Chaney, President of the State Administrative Tribunal, explained that the
Commercial Agents Unit of the Western Australian Police requested the relaxation of
personal service on the following grounds.
Many people working in the security industry do so on a part time
basis and usually as a supplementary income stream. The experience
of the police was that it was often necessary to attend the
respondent’s residence on many occasions to effect service;
The requirement in these cases for personal service contrasted with
the requirement for prosecution
notices under the Criminal

1

The Explanatory Memorandum to the Amendment Rules, received 5th February 2009, p3.
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Procedures Act 2004, which are able to be served by ordinary postal
service to the defendant’s last known, residential, work or business
address;
Licensees under the Act are required to advise of a change in
residential address within 14 days;
The ability of a licensee against whom an order is made in his or her
absence to obtain a review under section 84 of the State
Administrative Tribunal Act 2004.2
6.2

Justice Chaney said that the relaxation of service requirements under the Security and
Related Activities (Control) Act 1996 is a “sensible response to the problems
experienced with the stricter service requirement, which was itself inconsistent with
the position in criminal matters”.3
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THE COMMITTEE’S RESPONSE TO THE VIEW OF THE STATE ADMINISTRATIVE
TRIBUNAL

7.1

In its response, reproduced at Appendix 4, the Committee acknowledged the practical
difficulties the Commercial Agents Unit of the Western Australian Police experience
in serving applications made pursuant to section 67 of the Security and Related
Activities (Control) Act 1996. However, the Committee noted that in the event service
is proving difficult, it is possible in an appropriate case for the Western Australian
Police to apply to the State Administrative Tribunal for an order for postal service.

7.2

The Committee is not persuaded by the argument that both a review of an order
pursuant to section 84 of the State Administrative Tribunal Act 2004 or parity with
provisions in respect of serving a prosecution notice under the Criminal Procedure
Act 2004 justify Amendment Rule 5(2). Section 26 of the Criminal Procedure Act
2004 requires a prosecution notice to be given to an accused on request, but by
sections 28 to 31 an accused, who is not a corporation, is to be made aware of a
prosecution by way of summons, hearing notice or arrest. A summons must be served
personally; a hearing notice may be served personally or by post. Section 10 permits
service of infringement notices by post. Indeed, the Committee is of the view that the
service requirements in respect of the more serious offences not warranting arrest
were a better analogy for an application that had potential to impact on livelihood than
those in respect of less serious offences and infringement notices.

2

Letter from Justice John Chaney, President of the State Administrative Tribunal, 2nd April 2009, p2.

3

Ibid, pp2-3.
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THE STATE ADMINISTRATIVE TRIBUNAL’S FINAL RESPONSE TO THE
COMMITTEE’S VIEW OF AMENDMENT RULE 5

8.1

In a second response to the Committee’s request for an undertaking to repeal
Amendment Rule 5, reproduced at Appendix 5, Justice John Chaney, President of the
State Administrative Tribunal, again referred to “considerable police resources …
being expended on attempts to locate and personally serve respondents”.4

9

FINDINGS

9.1

The Committee finds that Amendment Rule 5 is not contemplated by the State
Administrative Tribunal Act 2004 and has an adverse effect on the existing rights of
persons licensed under the Security and Related Activities (Control) Act 1996.

10

RECOMMENDATION

10.1

The Committee makes the following recommendation:

Recommendation 1: The Committee recommends that Amendment Rule 5 of the State
Administrative Tribunal Amendment Rules (No2) 2008 be disallowed.

Mr Joe Francis MLA
Chairman
Date: 21 May 2009

4

Letter from Justice John Chaney, President of the State Administrative Tribunal, 6th May 2009, p1.
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