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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION
AND STATUTES REVIEW
IN RELATION TO THE

DEFAMATION BILL 2005

1

REFERENCE AND PROCEDURE

1.1

On September 20 2005, the Defamation Bill 2005 (Bill) stood referred to the Uniform
Legislation and Statutes Review Committee (Committee) pursuant to Standing Order
230A.

1.2

Pursuant to Standing Order 230A(4) the Committee is required to report to the
Legislative Council within 30 calendar days of the first reading of the Bill. The
Committee is due to report by October 19 2005.

1.3

Standing Order 230A(5) prevents the Committee inquiring into the policy of the Bill.

2

INQUIRY PROCEDURE

2.1

The Committee did not seek submissions with respect to the Bill, however, details of
the inquiry were available on the Parliament website www.parliament.wa.gov.au.

2.2

On September 27 2005, the Attorney General, Hon Jim McGinty MLA, provided to
the Committee the standard information that it seeks in relation to uniform bills.1

3

UNIFORM LEGISLATION

3.1

The Bill has been referred to the Committee because it contains uniform legislation
within the meaning of Standing Order 230A(1).

3.2

National legislative schemes implementing uniform legislation take a variety of forms.
Nine different structures, each with a varying degree of emphasis on national
consistency or uniformity of laws and adaptability, have been identified. The
structures are summarised in Appendix 1.

3.3

When examining uniform legislation, the Committee considers what are known as
‘fundamental legislative scrutiny principles’. Although not formally adopted by the
Legislative Council as part of the Committee’s terms of reference, the Committee

1

Letter from Hon Jim McGinty, MLA, Attorney General, September 27 2005.
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applies the principles as a convenient framework for the scrutiny of uniform
legislation.2 These principles are set out in Appendix 2.
4

CURRENT WESTERN AUSTRALIAN DEFAMATION LAW

What is defamation?
4.1

Defamation occurs where one person publishes material that damages the reputation
of another.3 The purpose of the law of defamation is to strike a balance between the
right to reputation and freedom of speech.4

4.2

There is a distinction between civil and criminal defamation. Civil defamation is a
form of ‘tort’ which is a civil wrong pursuant to which individuals bring legal action
to protect their reputation and obtain a remedy such as damages. Criminal defamation
relates to situations where the nature of the defamation is such that it is considered
appropriate for criminal charges to be brought and a criminal sanction imposed.

Where is defamation law found?
4.3

The law of defamation, in most Australian jurisdictions, including Western Australia,
is found in a “mosaic of common law and statute”.5 In this respect, the report
published in September 2003 by the Western Australian Committee which was
appointed by the Government to inquire into defamation law in Western Australia
(Western Australian Defamation Committee) stated:
The current law of defamation of Western Australia is hard to find. It
is ironic that there is little information readily accessible to ordinary
Western Australians about the law which governs the supply of
information!6

4.4

Western Australian defamation law is based in the common law (previous decisions of
the courts) which is partially supplemented by the Criminal Code, the Newspaper
Libel and Registration Act 1884 and the Slander of Women Act 1900. The Western
Australian Defamation Committee recommended that the civil law of defamation be

2

Further background on fundamental legislative principles can be found in a report by the predecessor
Committee, the Standing Committee on Uniform Legislation and General Purposes. Refer to Western
Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth Parliament - August
13 2002 to November 16 2004, November 2004, pp4-9.

3

A Martyn, ‘The Commonwealth plan for reforming defamation law in Australia’, Commonwealth
Parliamentary Library Research Note, No 4, July 21 2004, p1.

4

Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 568 citing Theophanous (1994) 182
CLR 104 at 131-132, 154-155, 178.

5

Theophanous v Herald and Weekly Times (1994) 124 ALR 1 at 53 per Deane J.

6

Western Australia, Western Australian Defamation Law: Committee Report on Reform to the Law of
Defamation in Western Australia, September 2003, p3.

2
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set out in a single Act of Parliament and that all anachronistic statutory provisions be
repealed.7
5

BACKGROUND TO THE BILL

5.1

Defamation law varies considerably across the States and Territories with eight
different regimes operating. The effect of these disparate regimes is that a plaintiff
must separately determine whether they have a legal claim in each jurisdiction where
the defamatory material was published. This is particularly problematic given the
national nature of the media in Australia and the speed of electronic means of
communication.

5.2

As early as 1979, the Australian Law Reform Commission (ALRC), in its report
Unfair Publication: Defamation and Privacy, recommended that there should be a
codified uniform law of defamation in Australia.8

5.3

In July 1980, the Standing Committee of Attorneys General (SCAG) began
considering a uniform defamation law based on the ALRC report. During the early
1980s and the early 1990s efforts were made to progress the issue through SCAG with
little success.9

5.4

At the State level, in 2002, the New South Wales Government appointed a Taskforce
to consider defamation law reform within New South Wales.10 Similarly, in 2003, the
Western Australian Government appointed the Western Australian Defamation
Committee chaired by Mr Wayne Martin QC to inquire into defamation law in
Western Australia. Like the New South Wales Taskforce the Western Australian
Defamation Committee recommended amendments to State law but indicated that a
uniform national law of defamation was desirable.11

5.5

In November 2003, the Federal Attorney General, Hon Phillip Ruddock MP declared
that the States and Territories should take concrete steps to harmonise defamation
laws as quickly as possible or the Commonwealth would enact a national defamation

7

Ibid, pp3 -4.

8

A more detailed background on the developments relating to uniform defamation law can be found in N
Dixon, ‘Uniform Defamation Laws’ Queensland Parliamentary Library Research Brief, No 2005/14,
pp7-9.

9

The Attorney General has indicated that for a number of years, the principal obstacle has been
disagreement between those jurisdictions where ‘truth alone’ is a defence to defamation (Western
Australia, South Australia and Victoria) and jurisdictions which limit the defence to ‘truth’ plus a ‘public
interest’ or ‘public benefit’ (New South Wales, Queensland, Tasmania and the ACT). Hon Jim McGinty,
MLA, Attorney General, Western Australia, Legislative Assembly, Parliamentary Debates (Hansard),
August 17 2005, p4130.

10

Attorney General’s Task Force on Defamation Law Reform, Defamation Law, Proposals for Reform in
NSW, April 2002.

11

Western Australia, Western Australian Defamation Law: Committee Report on Reform to the Law of
Defamation in Western Australia, September 2003, p32. Attorney General’s Task Force on Defamation
Law Reform, Defamation Law, Proposals for Reform in NSW, April 2002, p38.

G:\DATA\US\Usrp\us.def.051017.rpf.004.xx.a.doc

3

Uniform Legislation and Statutes Review Committee

law.12 To achieve this, it was proposed that the Commonwealth Government would
rely on powers under the Commonwealth Constitution including its communications,
trade and commerce and corporations powers to cover most defamation proceedings
except those involving one individual against another, which would remain to be
regulated by the States and Territories.13
5.6

Subsequently, at the March 2004 meeting of SCAG, the Federal Attorney General
presented a proposal for a national defamation code.14 Following public consultation
by the Federal Attorney General’s Department, a revised proposal was presented to
SCAG in July 2004.15 At that meeting, the States and Territories presented a separate
proposal for uniform defamation laws rejecting a national defamation code based in
Commonwealth legislation.16 The States and Territories rejected the Commonwealth
approach for the following reasons:
First, as the Commonwealth acknowledges in its outline for a national
defamation law, the Commonwealth lacks the Constitutional power to
completely ‘cover the field’ in this area.
Secondly, a Commonwealth law would simply add a ninth layer to
Australian defamation law.
Thirdly, acceptance of a national defamation law would mean that the
Commonwealth would be in a position to determine where the
balance should be struck between freedom of expression and the
protection of personal reputation. A Commonwealth codification of
defamation law carries with it the danger that the balance maintained
by the States and Territories will be lost and never retrieved.17

5.7

In November 2004, the States and Territories released a draft model Defamation Bill
which implemented their proposals.18 At the March 2005 meeting of SCAG, the
States and Territories agreed to implement the draft model Defamation Bill by January

12

C Merritt, ‘National Defamation Law Push’, Australian Financial Review, November 15 2003, p5.

13

Ibid. See also Commonwealth Attorney-General’s Department, Outline of possible national defamation
law, March 2004, p1.

14

Commonwealth Attorney-General’s Department, Outline of possible national defamation law, March
2004.

15

Commonwealth Attorney-General’s Department, Revised outline of a possible national defamation law,
July 2004.

16

SCAG Working Group of State and Territory Officers, Proposals for Uniform Defamation Laws, July
2004.

17

Ibid, p7.

18

N Dixon, ‘Uniform Defamation Laws’ Queensland Parliamentary Library Research Brief, No 2005/14,
p15.

4
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1 2006.
Bill).
5.8

The Bill reflects the content of the draft model Defamation Bill (Model

There are notable differences between the Commonwealth proposal and the Model
Bill proposed by the States and Territories. For example, the States and Territories
propose that certain corporations will be unable to sue for defamation which is not
supported by the Commonwealth. With respect to the differences, media reports
indicated that the Federal Attorney General would not insist that the States and
Territories enact laws in a particular form by January 1 2006 but would revisit the
possibility of Commonwealth law after that time and pursue it, if a Commonwealth
law appeared to be in the public interest.20

Intergovernmental Agreement
5.9

The Attorney General has provided to the Committee a copy of the Model Defamation
Provisions Intergovernmental Agreement (IGA) which is intended to achieve and
maintain uniformity of defamation law across jurisdictions.21 A copy of the IGA is
attached at Appendix 3.

5.10

The IGA was signed by the Western Australian Attorney General on September 19
2005. Clause 7 of the IGA provides that it commences when it has been signed on
behalf of the parties (the Attorneys General of the States and Territories). The
Committee notes that it is not clear from the copy of the IGA whether it has been
signed by the Attorneys General in other States and Territories and therefore, whether
it has commenced. The Committee draws this to the attention of the House.

5.11

In summary, the IGA:
•

requires each jurisdiction to use its best endeavours to introduce prior to
January 1 2006, a bill based on the Model Bill (clause 5.1);

•

provides that the bills to be enacted in each jurisdiction are to contain
provisions that are the same as the Model Bill and may only contain additional
provisions provided they do not conflict with or undermine the provisions of
the Model Bill (clause 5.2)

•

details where uniformity is not required in relation to jury trials and criminal
defamation (clause 5.3);

19

Hon Sue Ellery, MLC, Parliamentary Secretary, Western Australia, Legislative Council, Parliamentary
Debates (Hansard), September 20 2005, p5544.

20

B Nicholson, ‘Ruddock Threatens to Impose National Libel Law’, The Age, May 16 2005, p6.

21

Letter from Hon Jim McGinty, MLA, Attorney General, September 27 2005.
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•

provides a process for amendments to the Model Bill to be considered and
which requires all jurisdictions to agree to amendments (clause 6); and

•

enables parties to withdraw from the agreement by giving not less than 12
months notice in writing (clause 9).

5.12

The IGA also sets up a Model Defamation Law Working Party to undertake ongoing
work on the operation and implementation of the Model Bill.

5.13

The Committee’s predecessor, the Standing Committee on Uniform Legislation and
General Purposes reported on the varying level of detail prescribed by
intergovernmental agreements.22 By requiring parties to enact the clauses of the
Model Bill, the IGA requires a high degree of uniformity and consistency. The effect
of this is that any amendments to the Bill (that conflict with or undermine the
provisions of the Model Bill) proposed by this Committee (or the House), if adopted,
could be contrary to the IGA.

5.14

The Committee understands that a State Parliament might not be bound by an
intergovernmental agreement.23 In support of this view, the Attorney General advised
that the IGA does not fetter the powers of the State Parliament and is non-justiciable.24
However, the Committee is mindful that a departure from the Model Bill and thus the
IGA would undermine the efficacy of the agreement. In light of the history relating to
uniformity in defamation law, a departure from the Model Bill would need to be
carefully evaluated.

5.15

This Bill clearly demonstrates the competing concerns the Committee faces when it
scrutinises uniform legislation namely, the need to uphold the role of the State
Parliament versus the need for uniformity.

Other Australian jurisdictions
5.16

The Committee notes that South Australia, New South Wales and Victoria have also
introduced bills to implement the Model Bill.25

22

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Uniform Legislation and Supporting Documentation, August 2004, pp12-17.

23

Although there is a view that intergovernmental agreements are policy instruments and not intended to
have legal effect or be enforceable by a court, some courts have had occasion to determine questions
relating to intergovernmental agreements and have found some disputes to be justiciable. See Western
Australia, Legislative Council, Uniform Legislation and General Purposes Committee, Report 19,
Uniform Legislation and Supporting Documentation, August 2004, p11, footnote 12 citing Western
Australia, Legislative Assembly, Standing Committee on Uniform Legislation and Intergovernmental
Agreements, Report 2, Structures, March 1994, pp3-6; and Report 15, Review of the National
Environment Protection Council (Western Australia) Bill 1996, October 1996, pp5-7.

24

Letter from Hon Jim McGinty, MLA, Attorney General, September 27 2005.

25

http://www.parliament.nsw.gov.au; http://www.dms.dpc.vic.gov.au; and http://www.parliament.sa.gov.au
(viewed on October 13 2005).

6
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6

PURPOSE AND OVERVIEW OF THE BILL

6.1

The second reading speech sets out four objectives underlying the bill namely, to:26

6.2

•

achieve uniform defamation law across Australia;

•

shift the focus away from costly defamation litigation and court trials to a
system that allows early and non-litigious settlements;

•

retain the common law of defamation with appropriate modifications; and

•

ensure that defamation law provides an appropriate balance between
protecting personal reputations and free speech.

The central features of the Bill are:
•

the abolition of the distinction between libel (written defamatory publications)
and slander (verbal defamation);

•

the removal of the ability of corporations to sue for defamation unless they are
a non-profit organisation or a corporation with less than ten employees;

•

the retention and clarification of specific common law defences including
truth, absolute privilege, honest opinion and innocent dissemination;

•

the introduction of a pre-litigation ‘offer to make amends’ process which
includes an offer to publish a reasonable correction with a view to settling the
dispute without litigation;

•

the creation of a statutory cap on the amount of damages for non-economic
loss at $250,000 and the abolition of exemplary and punitive damages;

•

the limiting of the role of juries to determining whether a person has been
defamed and leaving the award of damages to the judge; and

•

provisions clarifying the approach to criminal defamation.

7

SCOPE OF THE INQUIRY

7.1

In light of the restrictions on amendments imposed by the IGA, the Committee intends
that this Report will operate to supplement the information available to Members in
relation to the Bill, namely:

26

Hon Sue Ellery, Parliamentary Secretary, Western Australia, Legislative Council, Parliamentary Debates
(Hansard), September 20 2005, p5544.
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8

•

the Explanatory Memorandum which provides substantial detail on the
background to specific clauses of the Bill; and

•

Tabled Paper No 740 entitled “Central Features of the Defamation Bill 2005”
which is attached to this Report at Appendix 4.

SELECTED CLAUSES OF THE BILL

Clause 18 - Effect of failure to accept reasonable offer to make amends
8.1

Division 1 of Part 3 of the Bill contains clauses relating to the ‘offer to make amends’
process. The process is directed to resolving claims without litigation. An offer to
make amends must contain certain features including an offer to publish a reasonable
correction and an offer to pay the expenses reasonably incurred before the offer was
made and, in considering the offer.

8.2

The Committee notes that clause 18 provides that if an offer to make amends is made
but is not accepted then, in certain circumstances, the offer provides a defence to an
action for defamation. The Committee emphasises that clause 18 therefore creates a
substantive defence through the strategic use of the offers process thereby providing
an incentive to negotiate to resolve disputes.

Clause 27 - Defence of absolute privilege and parliamentary proceedings
8.3

Division 2 of the Bill contains specific defences to defamation proceedings. Clause
24 makes it clear that the defences in Division 2 supplement defences that are
available under general law and do not limit or abrogate them.

8.4

Of relevance to the House and the Parliament is clause 27 in Division 2 which sets out
defences of absolute privilege. Absolute privilege occurs where the law totally
absolves publishers of defamatory material from liability for defamation.27 Clause
27(2)(a) provides that a matter is published on an occasion of absolute privilege if:
(a)

the matter is published in the course of the proceedings of a
parliamentary body, including (but not limited to) (i)

the publication of a document by order, or under the
authority, of the body;

(ii)

the publication of the debates and proceedings of the
body by or under the authority of the body or any
law;

27

M Gillooly, The Law of Defamation in Australia and New Zealand, Federation Press, New South Wales,
1998, p149.

8
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8.5

(iii)

the publication of matter while giving evidence before
the body; and

(iv)

the publication of matter while presenting or
submitting a document to the body. (emphasis
added)

The protection provided by clause 27(2)(a) broadly reflects the protection provided by
parliamentary privilege which is accorded to Members of the Western Australian
Parliament by section 1 of the Parliamentary Privileges Act 1891 (WA). However,
the Committee understands that clause 27 also operates to supplement the protection
currently afforded by parliamentary privilege in Western Australia in three ways.

Wide definition of ‘parliamentary body’
8.6

8.7

The term ‘parliamentary body’ is widely defined in clause 5 to mean:
(a)

a parliament or legislature of any country;

(b)

a house of a parliament or legislature of any country;

(c)

a committee of a parliament or legislature of any country;

(d)

a committee of a house or houses of a parliament or
legislature of any country.

The Committee particularly notes that the definition includes parliaments and
committees in other countries.28 When read in the context of the defence of absolute
privilege under clause 27, it appears to the Committee that the proceedings of a
parliamentary body in another country, such as the House of Commons, will be
protected by absolute privilege when published in Western Australia, for example, if
the House of Commons broadcasts over the internet.29

Clause 27(2)(a)(iv)
8.8

Clause 27(2)(a)(iv) applies absolute privilege to “the publication of matter while
presenting or submitting a document” to a parliamentary body, which includes
parliamentary committees.

28

There is an inclusive definition of the term ‘country’ in clause 4 of the Bill which provides that ‘country’
includes a federation and a state, territory, province or other part of a federation and an Australian
jurisdiction.

29

The High Court has held that in relation to the publication of material over the internet, the place where
the material is downloaded is the place where the tort of defamation is committed, Dow Jones and
Company Inc v Gutnick (2002) 194 ALR 433, paragraphs 44 and 56.
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8.9

Whilst there is support for the view that the simple submission of a document to a
House or parliamentary committee would be absolutely privileged, the position has
been uncertain in the absence of judicial authority and statutory provision.30 Given the
uncertainty, the mere presentation or submission of a document to a committee of the
Legislative Council has not been stipulated as clothing the document with
parliamentary privilege (or absolute privilege). The practice has been for a committee
to consider the document in a committee meeting (that is, in a ‘parliamentary
proceeding’) and, if it is accepted, parliamentary privilege is taken to apply to the
document at that time.

8.10

The uncertainty on this issue was resolved at the Commonwealth level by section
16(2) of the Commonwealth Parliamentary Privileges Act 1987 which specifically
provides that the presentation or submission of a document to a House or a
parliamentary committee is covered by parliamentary privilege. The effect of section
16(2)(b) of that Act is that the submission of a document is absolutely privileged
regardless of whether or not the document is accepted by the House or parliamentary
committee.31

8.11

The Committee understands that clause 27(2)(a)(iv) operates to clarify any
uncertainties relating to this issue and, on one view, extends parliamentary privilege to
cover the mere submission or presentation of a document to a committee.

Clause 27(2)(c)
8.12

The Committee notes that clause 27(2)(c) provides that absolute privilege extends to
the publication of matter that, if published in another Australian jurisdiction, would be
an occasion of absolute privilege in that jurisdiction under a provision of a law of the
jurisdiction corresponding to clause 27 (absolute privilege).

8.13

Whilst the clause will operate in relation to other situations in which absolute
privilege applies (for example, judicial proceedings), the Committee understands that
in the context of parliamentary proceedings, it will significantly extend the current
operation of parliamentary privilege under section 1 of the Parliamentary Privileges
Act 1891. Currently, parliamentary privilege is understood to stop at State borders.32
For example, when a Western Australian parliamentary committee meets with

30

Advices to the Senate Committee of Privileges from the Clerk of the Senate, March 1988 to April 2002,
pp3-4.

31

The rationale behind section 16(2) is that citizens should be protected in approaching a House or a
parliamentary committee and in seeking to lay matters before Parliament, even if the approach is not
accepted. Advices to the Senate Committee of Privileges from the Clerk of the Senate, March 1988 to
April 2002, p3.

32

The limits of parliamentary privilege under Article 9 of the Bill of Rights (which applies under section 1
of the Parliamentary Privileges Act 1891) were clearly discussed in a Canadian journal article - Article 9
also applies in Canada. The article is of interest as Canada is also a country of provinces (states) and a
federal parliament. C Roberts and D Palumbo, ‘Videoconferencing in the Parliamentary Setting’,
Canadian Parliamentary Review, Spring 1999, pp18–26.

10
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witnesses in other States, parliamentary privilege does not apply to any publication of
those proceedings in that State. Equally, if a Western Australian parliamentary
committee meeting in Perth takes evidence from a witness located in Darwin via video
link, parliamentary privilege does not apply to communications published outside
Western Australia. For example, defamatory matter published during evidence might
form the basis for defamation proceedings to be issued in the Northern Territory.
8.14

Clause 27(2)(c) appears to overcome the limitations on parliamentary privilege
operating beyond State borders. The Committee notes that if this understanding of the
operation of clause 27 is correct, it will significantly and beneficially supplement the
protection offered by parliamentary privilege in Western Australia, particularly with
respect to the work of parliamentary committees.

Conclusion
8.15

The Committee has noted three ways in which it appears that clause 27 supplements
parliamentary privilege in Western Australia. In light of the Committee’s comments
in paragraphs 8.3 to 8.14 of this Report, the Committee considers that during debate
on the Bill, the responsible Minister should advise the Legislative Council about the
extent to which clause 27(2) extends the operation of parliamentary privilege in
Western Australia.

Recommendation
Recommendation 1: The Committee recommends that during debate on the
Defamation Bill 2005, the responsible Minister advise the Legislative Council about the
extent to which clause 27(2) extends the operation of parliamentary privilege in
Western Australia.
Clause 27(2)(d) - Incorporation by reference
8.16

Clause 27(2)(d) extends absolute privilege to those circumstances listed in Schedule 1.
Currently, Schedule 1 of the Bill does not contain any clauses. However, as a result of
clause 27(2)(c), those circumstances listed in Schedule 1 in other jurisdictions, will
apply in Western Australia.

8.17

As the Committee has noted, clause 27(2)(c) provides that absolute privilege extends
to the publication of matter that, if published in another Australian jurisdiction, would
be an occasion of absolute privilege under a provision of a law of the jurisdiction
corresponding to clause 27.

8.18

The effect of this is that when the New South Wales Parliament or the Victorian
Parliament, amend their Defamation Acts to add circumstances of absolute privilege to
Schedule 1, those circumstances will also be absolutely privileged if the publication
occurs in Western Australia. Thus the legislatures in those jurisdictions will be able to
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add to the operation of defamation law in Western Australia. This process has been
referred to as ‘incorporation by reference’. Western Australian parliamentary
committees have previously observed that incorporation by reference can pose
difficulties in terms of the accessibility of legislation and may be seen as affecting the
role of the State Parliament. The Committee draws this issue to the attention of the
House.33
Clause 37 - Exemplary or punitive damages cannot be awarded
8.19

The Committee notes that clause 37 prevents exemplary or punitive damages being
awarded for an action in defamation. As the Explanatory Memorandum provides little
detail on this clause, the Committee notes the following matters.

8.20

Usually, an award of damages is intended to compensate the plaintiff. However, in
exceptional cases, the nature of the defendant’s conduct may lead to an award of
exemplary and punitive damages (which are synonymous terms).34

8.21

The Western Australian Defamation Committee recommended that the court should
not have the power to award exemplary damages on the basis that punishment should
be left to the criminal courts at the instigation of the State and should not form part of
civil proceedings for defamation.35

Clause 43 - Incriminating answers, documents or things
8.22

Clause 43 affects the privilege against self-incrimination. The privilege against selfincrimination is:
The common law right of a person not to answer questions or produce
material which may tend to incriminate the person of a criminal
offence or expose the person to a civil penalty.36

8.23

Clause 43 provides that the privilege against self-incrimination will not excuse a
person from answering a question or discovering or producing a document or thing in
defamation proceedings.

33

Legislation Committee: Report No 3, Road Traffic Amendment Bill 2001, September 2001; Uniform
Legislation and General Purposes Committee, Report No 1, Offshore Minerals Bills, June 2002, pp60 66 and Report No 11, Higher Education Bill 2003, September 2003, pp13 - 16.

34

M Gillooly, The Law of Defamation in Australia and New Zealand, Federation Press, New South Wales,
1998, pp302-303.

35

Western Australia, Western Australian Defamation Law: Committee Report on Reform to the Law of
Defamation in Western Australia, September 2003, p29.

36

Dr P Nygh and P Butt, Butterworths Australian Legal Dictionary, Butterworths, Australia, 1997, p924
citing Sorby v Commonwealth (1983) CLR 281. For further consideration of the historical basis of the
privilege against self-incrimination see Western Australia, Legislative Council, Standing Committee on
Uniform Legislative and General Purposes, Report 5, National Crime Authority (State Provisions)
Amendment Bill 2002, November 2002, pp14-17.
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8.24

Although a person is compelled to answer the questions of an inspector or produce
documents to them, the person is provided with compensatory protection.37 Clause
43(2) provides that the answer given or the document or thing discovered or produced
is not admissible in proceedings for criminal defamation.

8.25

The Committee notes that clause 43 is limited to direct use immunity. There are two
forms of compensatory protection which may be created by a statute when the
privilege against self-incrimination is abrogated. These are:38

8.26

•

direct (or immediate) use immunity - this constitutes immunity from a
prosecution that could otherwise be commenced on the basis of the documents
produced or the answers given; and

•

indirect (or derivative) use immunity - this prevents evidence sourced from
the self-incriminating documents or answers being used to support a
prosecution against the person.

The Committee draws to the attention of the Legislative Council the abrogation of the
privilege against self-incrimination in clause 43 but notes the compensatory protection
in the form of direct use immunity.

Clause 47 - Criminal Code amended (criminal defamation)
8.27

Clause 5.3 of the IGA provides that if a State or Territory includes in its bill
provisions for criminal defamation the provisions need not be in the same terms as the
Model Bill provisions for criminal defamation.

8.28

Clause 47 provides that the Criminal Code is amended as set out in Schedule 4.
Clause 1 of Schedule 4 repeals section 53 (defamation of foreign princes) and clause 2
of Schedule 4 repeals Chapter XXXV of the Criminal Code. That clause also
proposes to insert a new Chapter XXXV which contains a single offence for criminal
defamation (proposed section 345).

8.29

The Committee notes that, in this respect, the Bill implements the recommendation of
the Western Australian Defamation Committee which concluded that the current
provisions of the Criminal Code are archaic and out of date and should be replaced by
a single offence provision.39

37

The phrase ‘compensatory protection’ in the context of the abrogation of the privilege against selfincrimination was referred to in A v Boulton (2004) 204 ALR 598 at 613 citing Mansfield v Australian
Crime Commission [2003] FCA 1057; BC 200305747 and at 616.

38

Western Australia, Legislative Council, Standing Committee on Uniform Legislative and General
Purposes, Report 5, National Crime Authority (State Provisions) Amendment Bill 2002, November 2002,
p16.

39

Western Australia, Western Australian Defamation Law: Committee Report on Reform to the Law of
Defamation in Western Australia, September 2003, p31.
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8.30

The Committee had queries about the repeal of certain provisions in Chapter XXXV
of the Criminal Code which are set out below. The relevant provisions of the
Criminal Code are attached at Appendix 5.

Sections 361 and 363 - to be repealed
8.31

Section 361 of the Criminal Code currently provides for enhanced penalties in relation
to the publication of defamatory matter relating to the conduct of Members of
Parliament in their capacity as a Member, by strangers. Apart from the broad reasons
of the Western Australian Defamation Committee, it is not clear why this section is to
be repealed. As it relates to Members of Parliament, the Committee draws the repeal
of this section to the attention of the House

8.32

The Committee also draws the attention of the House to the repeal of section 363 (as
part of the repeal of Chapter XXXV) which creates an offence of publishing or
threatening to publish defamatory matter with intent to extort money.

Sections 351, 352 and 353 - to be repealed
8.33

Currently sections 351, 352 and 353 of the Criminal Code create defences of absolute
protection in certain circumstances. Although these sections are to be repealed the
Committee notes that the defences in the Bill relating to civil defamation will apply to
the criminal offence of defamation by virtue of proposed section 345(3) in clause 2 of
Schedule 4. In particular, clause 17 of the Bill sets out the defence of absolute
privilege for the purposes of the Bill - which will apply in both civil and criminal
proceedings.

8.34

The question arises whether the absolute privilege contained in clause 17 is as wide as
the absolute protection currently afforded by sections 351, 352 and 353 of the
Criminal Code. For example, section 353 currently provides absolute privilege where
a person appointed under the authority of statute to hold an inquiry publishes an
official report of the result of the inquiry. It is not readily apparent whether this
situation would be covered by clause 17. The Committee draws this issue to the
attention of the House.

Bar to civil proceedings - Model Bill
8.35

14

The Committee notes that the Model Bill contains a clause that provides that criminal
proceedings do not operate as a bar to civil proceedings and that there is no equivalent
provision in the Bill. The Committee reiterates that there is no requirement of
uniformity in relation to those parts of the Bill concerning criminal defamation
however, it draws this issue to the attention of the House.
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Review of the Act
8.36

Clause 49 of the Defamation Bill 2005 (NSW) provides for the Minister to review that
Act to determine whether the policy objectives remain valid and whether the terms of
the Act remain appropriate for securing those objectives. The Committee notes that
there is no equivalent provision in this Bill and draws this matter to the attention of the
House.

8.37

The Committee notes that the desirability for a State review of national schemes of
legislation even where there has been provision for a Commonwealth review has been
canvassed in reports of the former Uniform Legislation and General Purposes
Committee. 40

___________________
Hon Simon O’Brien MLC
Chairman
October 19 2005

40

Uniform Legislation and General Purposes Committee: Report 5 National Crime Authority Amendment
Bill 2002, November 2002; Report 6, Terrorism (Commonwealth Powers) Bill 2002, December 2002;
Report 13, Human Reproductive Technology Amendment Bill 2003 and the Human Reproductive
Technology Amendment (Prohibition of Human Cloning) Bill 2003, December 2003; Report 15,
Australian Crime Commission (Western Australia) Bill 2003, June 2004.
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APPENDIX 1
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION
The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to the
issue of uniformity in legislation which were endorsed by the Working Party of Representatives of
Scrutiny Committees throughout Australia in the 1996 Position Paper entitled Scrutiny of National
Schemes of Legislation. A brief description of each is provided below.
Structure 1:
Complementary Commonwealth-State or Co-operative Legislation.
The
Commonwealth passes legislation, and each State or Territory passes legislation which interlocks
with it and which is restricted in its operation to matters not falling within the Commonwealth’s
constitutional powers.
Structure 2:
Complementary or Mirror Legislation. For matters which involve dual,
overlapping, or uncertain division of constitutional powers, essentially identical legislation is
passed in each jurisdiction.
Structure 3:
Template, Co-operative, Applied or Adopted Complementary Legislation. Here a
jurisdiction enacts the main piece of legislation, with the other jurisdictions passing Acts which do
not replicate, but merely adopt that Act and subsequent amendments as their own.
Structure 4:
Referral of Power. The Commonwealth enacts national legislation following a
referral of relevant State power to it under section 51 (xxxvii) of the Australian Constitution.
Structure 5:
Alternative Consistent Legislation. Host legislation in one jurisdiction is utilised
by other jurisdictions which pass legislation stating that certain matters will be lawful in their own
jurisdictions if they would be lawful in the host jurisdiction. The non-host jurisdictions cleanse
their own statute books of provisions inconsistent with the pertinent host legislation.
Structure 6:
Mutual Recognition. Recognises the rules and regulations of other jurisdictions.
Mutual recognition of regulations enables goods or services to be traded across jurisdictions. For
example, if goods or services to be traded comply with the legislation in their jurisdiction of origin
they need not comply with inconsistent requirements otherwise operable in a second jurisdiction,
into which they are imported or sold.
Structure 7:
of uniformity.

Unilateralism. Each jurisdiction goes its own way. In effect, this is the antithesis

Structure 8:
Non-Binding National Standards Model. Each jurisdiction passes its own
legislation but a national authority is appointed to make decisions under that legislation. Such
decisions are, however, variable by the respective State or Territory Ministers.
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Structure 9: Adoptive Recognition. A jurisdiction may choose to recognise the decision
making process of another jurisdiction as meeting the requirements of its own legislation
regardless of whether this recognition is mutual.

18
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APPENDIX 2
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of
individuals?
1. Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?
2. Is the Bill consistent with principles of natural justice?
3. Does the Bill allow the delegation of administrative power only in appropriate cases
and to appropriate persons? Sections 44(8)(c) and (d) of the Interpretation Act 1984.
The matters to be dealt with by regulation should not contain matters that should be in the
Act not subsidiary legislation.
4. Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?
5. Does the Bill confer power to enter premises, and search for or seize documents or
other property, only with a warrant issued by a judge or other judicial officer?
6. Does the Bill provide appropriate protection against self-incrimination?
7. Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?
8. Does the Bill confer immunity from proceeding or prosecution without adequate
justification?
9. Does the Bill provide for the compulsory acquisition of property only with fair
compensation?
10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?
11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12. Does the Bill allow the delegation of legislative power only in appropriate cases and
to appropriate persons?

13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative
power (instrument) to the scrutiny of the Legislative Council?
14. Does the Bill allow or authorise the amendment of an Act only by another Act?
15. Does the Bill affect parliamentary privilege in any manner?
16. In relation to uniform legislation where the interaction between state and federal
powers is concerned: Does the scheme provide for the conduct of Commonwealth
and State reviews and, if so, are they tabled in State Parliament?

APPENDIX 3
INTERGOVERNMENTAL AGREEMENT
MODEL DEFAMATION PROVISIONS
INTERGOVERNMENTAL AGREEMENT
Dated the

day of

,2005

BETWEEN
THE ATTORNEYS-GENERAL OF NEW SOUTH WALES,
VICTORIA,
QUEENSLAND,
WESTERN
AUSTRALIA,
SOUTH AUSTRALIA, TASMANIA, THE NORTHERN
TERRITORY
AND
THE . AUSTRALIAN
CAPITAL
TERRITORY .ON BEHALF OF THEIR RESPECTIVE
STATES AND TERRITORIES (AND THE ATTORNEY
GENERAL OF THE COMMONWEALTH OF AUSTRALIA, IN
THE EVENT THAT THE COMMONWEALTH AGREES TO
BECOME A PARTY TO THIS AGREEMENT)
WHEREAS..,..
A.

The Parties agree that:
(a)

it is commonplace for the same matter to be published in more than
one Australian jurisdiction,

(b)

individual and corporate publishers should not need. to consider the
potential impact of different State and Territory defamation laws
before deciding whether to publish material,

(c)

there is a need for a unifonn approach to defamation law in Australia
to provide consistent protection from unlawful attacks on reputation,
and

(d)

there is a need. to ensure that defamation law does not place
unreasonable limits on freedom of expression and, in particular, on the
publication and discussion of matters of public interest and importance

B.

The Parties have agreed that there is a need for uniform State and Territory legislation
to reform the law of defamation in Australia.

c.

The Parties have agreed to use their best endeavours to have a Bill passed in each
State and Territory in accordance with the Model Provisions attached to this
Agreement.
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D. The Parties have agreed that the Model Provisions and any regulations made under the
Model Provisions, will be. amended and implemented in accordance with the processes
set out in this Agreement.
E. The Parties recognise that the Commonwealth may become a Party to the Agreement
following the commencement of the Model Provisions in each State and Territory.

IT IS AGREED THAT -

1.
1.1

Purpose
The purpose of this Agreement is to record the agreement that has been reached
between the Parties to reform the law of defamation in Australia by giving effect to
uniform Model Provisions.

2.

Interpretation

2.1

In this Agreement, unless the context otherwise requires:
(a)
. (b)

legislation includes a legislative instrument
legislative instrument means a legislative instrument of a State,

Territory or the Commonwealth, within the meaning of the Legislative
Instruments Act 2003 (Cth)
(c)
Model Provisions means the model defamation provlslOnS first
adopted by SCAG on 28 July 2005 and attached· to this Agreement, as
amended from time to time.
(d)

Model Regulations means any model regulations adopted by SCAG as

amended from time to time
(e)

Model Defamation Law Working Party or Working Party means the

Working Party established under Part 4 of this Agreement.
(j)

Party means the Commonwealth, each of the States, the Australian

Capital Territory and the Northern Territory that has become a party to this
Agreement and not. ceased to be a party under Part 9.
(g)

SATAG means the Attorneys General of each of the States and

Territories that are Parties to this Agreement.
(h)

SCAG means the Standing Committee of Attorneys-General.

2
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2.2.
In the event that the Commonwealth becomes a Party to this Agreement,
references in this Agreement to SATAG are to be construed as references to SCAG.

3.

Agreement regarding uniformity of the model provision and
the model regulations

3.1

The Parties agree to comply with the provisions of this Agreement in order to achieve
and maintain uniformity in respect of the law of defamation within Australia.

4.

Model Defamation Law Working Party

4.1' In thisPart, references to SATAG are to be construed as references to SCAG in the
event that the Commonwealth becomes a Party to this Agreement.
4.2

SATAG is to establish a Model Defamation Law Working Party as soon as possible
after commencement of this Agreement.

4.3

The Working Party will, subject to direction from SATAG, have the functions of:
(a)

reporting to SCAG oil the implementation, operation and maintenance
of the Model Provisions and any Model regulations

(b)

considering and reporting to SCAG on proposals to amend the Model
Provisions or any Model Regulations

(c)

considering and reporting to SCAG on legislative proposals that may
affect the operation of the model provisions or imy Model Regulations

(d)

acting as a forum for discussion of issues affecting the protection of
reputation, freedom of expression and publication of matter, and

(e)
4,4

undertaking any other functions as directed by SA TAG.

The Working Party will comprise:
(a)

an officer nominated by each Party; and

(b)

subj ect to the agreement of SATAG, representatives of any other
organisation.

4.5

The Working Party may invite any other person to attend its meetings as it considers
necessary.

4.6

Matters for consideration and report may be referred to the Working Party by SCAG
or maybe raised by a member of the Working Party.

3
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4.7

The Working Party will report on its activities to SCAG at least annually on or before
the anniversary ofthe commencement of this Agreement.

5.

Agreement to introduce legislation giving effect to the Model
Provisions and any Model Regulations

5.1

Each State and Territory will use its best endeavours to introduce into its Parliament,
as soon as practicable after the date of this Agreement and before 1 January 2006, a
Bill, in accordance with clause 5.2.

5.2

Subject to clause 5.6, the Bills giving effect to the Model Provisions will contain
provisions that are in the same terms as· the Model Provisions and may contain
additional provisions (being either those contained or identified in the Model
Provisions or otherwise), provided that such additional provisions do not conflict
with; or undermine, any of the Model Provisions.

5.3

Notwithstanding any other clause of this Agreement, a State orTerritory may choose
not to include in its Bill provisions for the trial of civil.defamation proceedings by
jury, and/or not to include in its Bill provisions for criminal defamation. If, however,
a State or Territory permits the empanelment of juries in civil defamation
proceedings, then it will include provisions for jury trial in the same terms as the
Model Provisions, and any regulations relating to jury trials will be, so far as possible,
in the same terms as any Model Regulations. If a State or Territory includes in its Bill
provisions for criminal defamation, the. provisions need not be in the same !erms as·
the Model Provisions for criminal defamation.

5.4

The States and Territories will notify each other Party of the date of introduction of its
Bill into Parliament and the date of commencement of its legislation.

5.5

The Parties will consider whether any Regulations are necessary or expedient to
supplement the Model Provisions.

5.6

Any Regulations made under the Defamation Act of each State and Territory will be
in accordance with the Model Regulations agreed to by SATAG.

5.7

Each State and Territory will use its best endeavours to bring into effect any Model
Regulations so that they commence at the same time as the legislation to which this
Part applies or as soon as possible thereafter.

6.

Amendment of the model provisions ormodel regulations

6.1

Subject to clause 6.2, where a Party considers that:

4
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(a)

the provisions of its legislation giving effect to the Model Provisions or Model
Regulations should be amended; or

(b)

the Model Provisions or Model Regulations should be amended; Or

(c)

it is desirable to introduce or make legislation which would have the effect of
significantly altering or affecting the Model Provisions or the Model
Regulations, or

(d)

it is desirable to introduce or make legislation which would be inconsistent with
the effect or operation of the Model Provisions or the Model Regulations,

that Party will give notice of the proposed amendments to each member ofSCAG and
the matter will be considered at the next SCAG meeting or, if SCAG considers the
matter to be urgent, SCAG may agree to consider it out of session. The notice of the
proposed amendments will be accompanied by a detailed statement of the reasons for,
and the potential impact of, the proposed amendments.
6.2

Where a Party proposes to make amendments in relation to matters that ·fall within·
that Party's discretion as provided for under Schedules 1, 2 and 3 of the Model
Provisions, that Party will provide notice of the proposed amendments to each other
Party but is not otherwise required to comply with this Part.

6.3

To assist it in forming a view regarding proposed amendments, SATAG may:
(a)

refer consideration of the proposed amendments to the Working Party for
consideration and recommendations to SCAG

6.4

(b)

request the Working Party to consult relevant stakeholders on the proposed
amendments, and/or

(c)

request further information about the proposed amendments.

Where SATAG agrees to amendments, the Model Provisions or the Model
Regulations (as the case may be) will be amended in accordance with SATAG's
agreement and the State or Territory concerned may proceed with its proposed
legislation.

6.5

Where SATAG has agreed to an amendment to the Model Provisions or Model
Regulations each State and Territory will use its best endeavours to secure the
introduction, passage and commencement of legislation, or to secure the making and
commencement of the legislative instrument, that gives effect to the agreed
amendment as soon as practicable.

6.6

Where it is necessary for any amendment to take effect on the same date in all States
and Territories, the States and Territories will consult each other on the date of·

5
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commencement of legislation in order to ensure, as far as possible, that the same
commencement date is adopted by all States and Territories.
6.7

If the Commonwealth becomes a Party, it will not:
(a) Introduce a Bill, or encourage any member of Parliament to introduce a Bill,
or
(b) Cause a legislative instrument to be made,
that would alter or effect significantly the operation of the Model Provisions or the
Model Regulations as enacted by any State or Territory without the agreement of
the States and Territories.

6.8

If the Commonwealth becomes a Party, and there is a Bill of the kind described in
clause 6.7 before the Commonwealth Parliament, the Commonwealth Government
will use its best endeavours to prevent. the Bill from being passed unless it has
consulted with all other Parties to this Agreement and obtained their approval to the
Bill.

7.

Commencement of this Agreement

7.1

This Agreement commences when it has been signed on behalf of the Parties.

8.

Amendment of this Agreement

8.1 . Amendments to this Agreement may only be made with the written consent of all
Parties.
8.2

Any amendments made to this Agreement will be contained in a document which is
distributed to all Parties and which will include a reference to the date the amendment
will come into force

9.Withdrawa/ from this Agreement
9.1

A Party may withdraw from this Agreement by giving not less than 12 months notice,
in writing, to each of the othel' Parties.

9.2

If a Party withdraws from this Agreement, this Agreement will remain in force in
relation to the remaining Parties.

6
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IN WITNESS WHEREOF this Agreement has been executed as at the

day of

2005.

SIGNED by the Honourable J A
McGinty'MLA, Attorney General
of the State of Western Australia,
in the presence of:
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APPENDIX 4
CENTRAL FEATURES OF THE DEFAMATION BILL 2005 (WA)
CENTRAL FEATURES OF THE DEFAMATION BILL 2005 (WA)
Retention of the Common Law
Members should be aware that this uniform defamation legislation is not an
exhaustive or exclusive legislative code on defamation law. The Bill will not
affect the general operation of the common law of defamation except to the
extent that the Bill modifies the common law.

That is, the common law will continue to apply in areas other than those set
out in the Bill. In other areas, such as corporations suing for defamation; the
distinction between libel and slander; and damages, the Bill will change the
common law.
There are four main examples:
First, the Bill does not define what is "defamatory matter". Therefore, the
common law test of defamatory matter will remain; namely, that a publication
is defamatory if it is likely to cause ordinary, reasonable people to think less
of, or shun or avoid, the plaintiff. The explanatory memorandum which
accompanies this Bill provides some examples to assist Honourable
Members.
Secondly, the Bill does not define what is a "publication" of a defamatory
matter. Whether there has been such a "publication" will continue to be
determined by the common law.
Thirdly, the Bill does not define "public interest" which, for example, is an
aspect of the defences of qualified privilege and honest opinion. "Public
interest" will continue to be elucidated by the common law.
Fourthly, the Bill will not deal with the circumstances in which a person will be
able to obtain an injunction to restrain the publication or republication of
material.
This will remain a matter to be dealt with in the courts' equitable jurisdiction.
Not codifying the common law will ensure that defamation law retains its
flexibility, with the capacity to develop in response to changing circumstances.
This will not detract from uniformity because the High Court enunciates the
common law which applies in all jurisdictions.
Libel and Slander
The Bill will abolish the distinction between liable and slander. The former
refers to written defamatory publications and slander deals with verbal
defamation.

This common law distinction serves no real practical or legal purpose.
Therefore, it will be abolished by the Bill.
Corporations
Another central feature of the Bill relates to corporations.
common law corporations can sue for defamation.
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Under the Bill corporations will not be able to sue.
There are two exceptions.
Firstly, where the corporation is a non-profit corporation.
Secondly, where a corporation has less than 10 employees at the time of
publication of the defamatory matter. In this context, part-time employees are
taken into account as a fraction of a full-time equivalent. In addition, to be
able to sue for defamation, such a corporation must be a corporation which is
not related, within the meaning of the Commonwealth Corporations Act 2000,
to another corporation at that time.
These exceptions do not include a local councilor other governmental or
public authority.
However, it is important to note, that an individual associated with a
corporation can still sue for defamation in relation to a defamatory publication
about the individual where that publication also defames the corporation.
There are some individuals who consider that all corporations should be able
to sue for defamation, with varying pre-conditions depending on whether it is
a small, medium or large corporation.
The States and Territories do not agree with that position.
There are several reasons why corporations, other than the corporations to
which I have referred, should not be able to sue for defamation.
Firstly, defamation law should protect individual persons' reputations, not
corporate reputations.
Secondly, there may be other remedies available to corporations to recover
losses caused by damaged reputations. For example, the tort of injurious
falsehood and Commonwealth Trade Practices Act 1974 remedies for
misleading, deceptive or unconscionable conduct.
Thirdly, large and powerful corporations should not be able to use the threat
of defamation proceedings to silence or stifle public debate or criticism.
Fourthly, corporations, unlike most individuals, may well have the ability to
engage in advertising to refute alleged defamatory publications and run
effective publicity campaigns to protect their public profile and reputation.
Limitation Periods
In relation to limitation periods, currently, in this State, there is a six-year
limitation period in which to commence a defamation action.

The Bill implements the SCAG agreement has agreed that the uniform
defamation law should require defamation proceedings to be commenced
within one (1) year, with a judicial discretion, in appropriate cases, to extend
this one-year period to three years.
2
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This reform will be implemented by amendments to the Limitation Bill 2004
which is currently in this House.
Offer of Amends
Importantly, the Bill contains a pre-litigation Offer of Amends procedure and
makes it clear that an apology does not amount to an admission of fault or
liability. This is designed to encourage early and voluntary settlement of
disputes without resort to litigation. The offer of amends must include an offer
to publish a reasonable correction.

Some individuals consider that courts should be able to order publishers to
publish a correction.
However, States and Territories consider that the Bill should not provide for
court ordered correction orders. There are at least three reasons.
First, the offer of amends procedure already encourages publishers to
promptly publish corrections.
Second, the Bill provides that publication of a correction can mitigate
damages.
Third, a prompt and voluntary correction is preferable to a court ordered
correction because court ordered corrections will necessarily be made a
considerable time after the original publication of the defamatory material. In
addition, media organisations are opposed to such court orders, for example,
on the basis of free speech and because there may be cases where a court
orders the publication of a correction and the real truth emerges some time
later.
Common Law and Statutory Defences
Importantly, the Bill does not exclude any defences to defamation
proceedings which may be available at common law or other legislation and
which are not included in the Bill.

That is, the defences in the Bill are additional to and do not exclude other
defences to civil defamation proceedings.
Truth
Perhaps, the most well known defence to defamation proceedings is truth.

Currently, "truth alone" is a defence in Western Australia. This defence is
established when the defendant proves that the defamatory publication was
true or substantially true.
The Bill adopts this "truth alone" defence by providing that it is a defence if the
defendant proves that' the alleged defamatory publication was "substantially
true".

3
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This represents a considerable compromise by those jurisdictions,
Queensland, Tasmania, New South Wales and the ACT, which currently have
the "truth and public benefit or public interest" defence.
Absolute Privilege
Of particular interest to Members will be the fact that the Bill provides for
absolute privilege in the usual situations such as, proceedings of Parliaments,
courts and tribunals.
Also the Bill protects publications of fair reports of public documents and of
proceedings of public concern.
Currently, the common law qualified privilege applies when the person who
makes the communication has an interest or legal, social or moral duty to
make a communication and the recipient has a corresponding interest or duty
to receive the communication and the conduct of the defendant in publishing
the material is reasonable in the circumstances.
The Bill retains this common law privilege and elucidates this privilege by
providing a list of circumstances, including whether it was in the public interest
for the matter to be published expeditiously, which the court may take into
account in determining whether the defendant's conduct has been
reasonable.
Honest Opinion
The Bill protects expressions of opinion which are genuinely held about
matters of public interest, in three specified situations. Firstly, where the
opinion was that of the defendant. Secondly, where the opinion was that of
the defendant's employee or agent. Thirdly, where the opinion was that of a
third party.
This defence may be defeated if the plaintiff proves that the defence was
actuated by malice.
This generally reflects the common law defence of fair comment and the
Western Australian statutory defence of fair comment.
Innocent Dissemination
The common law defence of innocent dissemination is retained and
supplemented by the Bill. That is, although the common law already protects
secondary distributors of material who neither knew or ought to have known
that the material they distributed was defamatory, the Bill specifically
accommodates modern means of communications by recognising that some
parties involved in the distribution of material, for example, book sellers and
internet service providers, have no effective control over the material they
distribute and should not be liable in defamation.
Damages
The Bill contains several significant provisions relating to damages. First, the
Bill requires that damages awarded to plaintiffs have an appropriate and
rational relationship to the harm plaintiffs have suffered. Secondly, the Bill
caps damages for non-economic loss at $250,000 which will be adjusted
4
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annually with reference to a formula in the Bill. Thirdly, the Bill retains the
ability of courts to award aggravated damages in appropriate cases and full
recovery for plaintiffs economic loss. Finally, the Bill abolishes exemplary
and punitive damages for defamation.
Existing Legislation
Members will also be interested in the fact that the Bill will repeal or amend
several existing West Australian statutes. They are the Slander of Women
Act 1900; the Newspaper Libel and Registration Act 1884 and its 1888 and
1957 amendments; the United Kingdom Libel Act 1843 which was adopted in
this State by an Ordinance assented to on 5 August 1847; as well as the
Criminal Code provisions relating to criminal defamation.
Criminal Defamation
The uniform State and Territory legislation deals with civil defamation.

It was not intended and there has been no agreement between State and
Territory· Attorney Generals on reforming or making uniform criminal
defamation laws. Therefore, there will remain differences between State
criminal defamation laws.
However, because of the reforms to civil defamation laws, Members will, I
trust, agree that it is appropriate to implement reforms to the WA criminal
defamation laws.
In this State the law of criminal defamation is principally in section 53 and
chapter 35 of the Criminal Code.
The 1979 WA Law Reform Commission recommended an offence provision.
The Bill implements that recommendation
Commission.

of the WA Law Reform

In addition, it is appropriate to adopt the generally accepted approach to the
formulation of defences which can apply to criminal defamation. This
approach applies all the defences to civil defamation proceedings to criminal
defamation.

5
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APPENDIX 5
EXTRACTED CLAUSES FROM THE CRIMINAL CODE
351. Absolute protection: Privilege of Parliament
(1) A member of either House of Parliament does not incur any liability as
for defamation by the publication of any defamatory matter in the course of a
speech made by him in Parliament.
(2) A person who presents a petition to either House of Parliament does not
incur any liability as for defamation by the publication to that House of
Parliament of any defamatory matter contained in the petition.
(3) A person does not incur any liability as for defamation by publishing, by
order or under the authority of either House of Parliament, a paper
containing defamatory matter.
352. Absolute protection: Privileges of judges, witnesses and others in
courts of justice
A person does not incur any liability as for defamation by publishing, in the
course of a proceeding held before or under the authority of any court of
justice, or in the course of an inquiry made under the authority of a statute, or
under the authority of Her Majesty, or of the Governor in Council, or of
either House of Parliament, any defamatory matter.
353. Absolute protection: Reports of official inquiries
A person appointed under the authority of a statute, or by or under the
authority of Her Majesty, or of the Governor in Council, to hold any inquiry,
does not incur any liability as for defamation by publishing any defamatory
matter in an official report made by him of the result of such inquiry.
…

361. Defamation of members of Parliament by strangers
Any person who, not being a member of either House of Parliament,
unlawfully publishes any false or scandalous defamatory matter touching the
conduct of any member or members of either House of Parliament as such
member or members, is guilty of a crime, and is liable to imprisonment for 2
years and a fine of $24 000.
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Summary conviction penalty: $8 000.
[Section 361 amended by No. 113 of 1965 s. 8(1); No. 51 of 1992 s. 16(2);
No. 4 of 2004 s. 31; No. 70 of 2004 s. 34(1) and 35(4).]
…

363. Publishing or threatening to publish defamatory matter with intent
to extort money
Any person who publishes, or directly or indirectly threatens to publish, or
directly or indirectly proposes to abstain from publishing, or directly or
indirectly offers to prevent the publication of any defamatory matter
concerning another with intent to extort any property from such person or
any other person, or with intent to induce any person to give or confer or
procure, or to attempt to procure, to, upon, or for, any person any property or
benefit of any kind, is guilty of a crime, and is liable to imprisonment for 3
years.
[Section 363 amended by No. 51 of 1992 s. 16(2); No. 70 of 2004 s. 34(1).]
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