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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
IN RELATION TO THE

TERRORISM (PREVENTATIVE DETENTION) BILL 2005

1

REFERENCE AND PROCEDURE

1.1

On 12 April 2006, the Terrorism (Preventative Detention) Bill 2005 (Bill) stood
referred to the Uniform Legislation and Statutes Review Committee (Committee)
pursuant to Standing Order 230A.

1.2

Pursuant to Standing Order 230A(4) the Committee is required to report to the
Legislative Council within 30 calendar days of the first reading of the Bill. The
Committee was due to report by 12 May 2006. The Committee, however, sought and
obtained from the Legislative Council on 9 May 2006 an extension of time in which to
report up to 13 June 2006.

1.3

Legislative Council Standing Order 230A(5) prevents the Committee inquiring into
the policy of the Bill.

2

INQUIRY PROCEDURE

2.1

The Committee sought public submissions in relation to the Bill.

2.2

An advertisement was placed in The West Australian newspaper on Wednesday, 19
April 2006 calling for submissions. The deadline for the lodgement of submissions
was Friday, 28 April 2006.

2.3

The Committee also wrote directly to the following stakeholder groups seeking
submissions:
•

the Law Society of Western Australia;

•

the Criminal Lawyers’ Association of Western Australia; and

•

the Council for Civil Liberties in Western Australia.

2.4

Submissions were received from all three stakeholder groups.

2.5

On 1 May 2006 the Committee conducted a hearing with:
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2.6

•

Mr Geoffrey Hay, Assistant Director General, Department of Premier and
Cabinet;

•

Mr James Thomson, Legal Officer, State Solicitor’s Office;

•

Ms Tania Lawrence, Principal Policy Officer, Security Planning and
Coordination Unit, Department of the Premier and Cabinet;

•

Superintendent George Loverock, Western Australia Police; and

•

Senior Sergeant Peter Sawyer, Western Australia Police.

On 10 May 2006 the Committee conducted a hearing with:
•

Mr Hylton Quail, Vice President of the Law Society of Western Australia.

2.7

The transcripts of the above hearings are set out at Appendix 1.

2.8

Details of the Committee’s inquiry were also available on the parliamentary website,
www.parliament.wa.gov.au.

3

UNIFORM LEGISLATION

3.1

The Bill has been referred to the Committee because it contains uniform legislation
within the meaning of Standing Order 230A(1).

3.2

National legislative schemes implementing uniform legislation take a variety of forms.
Nine different structures, each with a varying degree of emphasis on national
consistency or uniformity of laws and adaptability, have been identified. The
structures are summarised at Appendix 2.

3.3

When examining uniform legislation, the Committee considers what are known as
‘fundamental legislative scrutiny principles’. Although not formally adopted by the
Legislative Council as part of the Committee’s terms of reference, the Committee
applies the principles as a convenient framework for the scrutiny of uniform
legislation. These principles are set out at Appendix 3.

4

BACKGROUND

COAG Meeting - 5 April 2002
4.1

2

Following the 11 September 2001 attacks in the United States of America, the Council
of Australian Governments (COAG) entered an agreement on 5 April 2002 which
sought to achieve a national approach to the prosecution of terrorists under criminal
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law by enabling the Commonwealth to legislate in the form of jointly agreed
legislation.1
4.2

Background information and an outline of developments since the 2002 Agreement
can be found in the report by the former Committee which examined the Terrorism
(Commonwealth Powers) Act 2002 2 and the current Committee’s recent report of the
Inquiry into the Agreement of the Council of Australian Governments on September
27 2005 Relating to Strengthening Counter-Terrorism Laws.3

COAG Meeting - 27 September 2005
4.3

At a special COAG meeting held on 27 September 2005 to consider national counter
terrorism issues, State and Territory leaders agreed that following the July 2005
terrorist attacks in London a strengthening of Australia’s counter-terrorism laws was
warranted. An agreement was reached to amend the Commonwealth Criminal Code
to include provision for measures such as control orders and preventative detention to
improve Australia’s capability to prevent terrorist acts and to prosecute perpetrators of
such acts when they occur. Due to constitutional constraints on the Commonwealth, it
was also agreed that the States and Territories would enact legislation to allow for
certain counter-terrorism measures including preventative detention for up to 14 days.4
The COAG Communiqué regarding the Special Meeting on Counter-Terrorism is at
Appendix 4.

4.4

An inquiry by the Committee in late 2005 considered the issues and implications of
the 2005 COAG agreement relating to ‘Strengthening Counter-Terrorism Laws’ and
the Committee’s report on that inquiry provides further background in relation to this
issue.5

5

PURPOSE AND OVERVIEW OF THE BILL

5.1

The long title of the Bill describes it as a Bill for:
“An Act to authorise temporary detention in order to prevent the
occurrence of a terrorist act or preserve evidence of, or relating to, a
recent terrorist act; and for other purposes.”

1

http://www.coag.gov.au/meetings/050402/terrorism.pdf, (viewed on 3 May 2006).

2

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 6, Terrorism (Commonwealth Powers) Bill 2002, December 2002.

3

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes
Review, Report 6, Inquiry into the Agreement of the Council of Australian Governments on September 27
2005 Relating to Strengthening Counter-Terrorism Laws, November 2005.

4

COAG Communiqué dated September 27 2005,
http://www.coag.gov.au/meetings/270905/index.htm#Strengthening, (viewed on 4 May 2006).
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5.2

The Second Reading Speech6 explains that the purpose of the Bill is to strengthen
Australia’s counter-terrorism laws by providing Western Australian police the power
to prevent terrorist acts and to facilitate the prosecution of perpetrators when such acts
occur:
“The events of 11 September, the Madrid and London bombings and,
closer to home, the spate of Indonesian bombings that culminated
tragically in the loss of 16 Western Australian lives, has meant that
we can unfortunately no longer take for granted the security and
freedoms that previous generations fought so hard for and we now so
readily enjoy. Today we are introducing laws that this government
has willingly conceded would normally be considered extraordinary.
However, we have ensured that the appropriate balance is maintained
between powers needed to protect the safety and security of all
persons and the important rights concerning freedoms and liberties
that are so essential to the preservation of our democracy.”7

5.3

A useful outline of the case for preventative detention as a necessary counter-terrorism
measure is provided in a briefing note from the Assistant Commissioner of the
Metropolitan Police to the former British Home Secretary, the Rt Hon Charles Clarke
MP.8 The briefing note has been debated publicly, particularly in the United
Kingdom, and is reproduced for the information of the House at Appendix 5.

5.4

The briefing note explains that the nature of international terrorism today, which aims
to cause mass casualties with no warning, necessitates early intervention by the
authorities to ensure public safety. In addition to the operational implications that
early intervention has on an investigation in terms of evidence gathering, certain
features of modern terrorism (such as the global nature of terrorist networks and their
use of sophisticated technology) mean that investigations are extremely complex and
require more time before a decision can be properly made to charge or release a
suspect.9

5.5

The following useful hypothetical example was recently given (in an uncorrected
transcript of oral evidence) to the United Kingdom House of Commons Home Affairs
Committee in its current inquiry into Terrorism Detention Powers by Lord Carlile of

5

Western Australia, Legislative Council, Report 6, Inquiry into the Agreement of the Council of Australian
Governments on September 27 2005 Relating to Strengthening Counter-Terrorism Laws, November
2005.

6

Hon Kim Chance, Leader of the House representing the Premier, Western Australia, Legislative Council,
Parliamentary Debates (Hansard), 12 April 2006, p1555.

7

Ibid, p1555.

8

Letter and briefing note from Andy Hayman, Assistant Commissioner, Metropolitan Police to the Rt Hon
Charles Clarke MP, 6 October 2005.

9

Ibid, pp 1-2 of the briefing note (see Appendix 5).

4
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Berriew QC (a Member of the House of Lords, and the independent reviewer of
terrorism legislation):
“Supposing the police arrest a young male who shows physically all
the signs of being a suicide-bomber. He has prepared himself
physically, and there are certain physical signs which are well known,
and he has prepared his life, as it were, to become a suicide-bomber.
The police arrest him and they have more than reasonable grounds
for suspecting that he is a suicide-bomber, perhaps they have had a
tip-off, but they know nothing or next to nothing about his
connections. Now, they have taken him out of circulation by arresting
him, and that is fine, he is not going to be a suicide-bomber, but, if he
is a suicide-bomber, you can rest assured that he is unlikely to be the
only one in a group and there is likely to be some kind of cell and they
need to discover more. If that person sits in Paddington Green or the
Goven or the custody unit in Northern Ireland, which I visited very
recently, and says, "I'm terribly sorry, but I've been advised to say
absolutely nothing", which is going to happen in possibly 100% of
cases, then it is actually very, very difficult, as it is a very slow
process, to put together his life and times, his connections, years of
associations, his travel details over the last five or six years; it is a
slow process. I think that is quite a good and realistic hypothetical
example of how one individual could lead to great investigative
difficulties. Of course there is a particular problem if, say, eight
individuals are arrested. You may have the same lawyers representing
all or some of them. The Paddington Green process, the police will
tell you rightly, is an extremely slow process because they do properly
respect various aspects of the personal lives of the people concerned
and certainly 14 days can disappear very quickly and there is an
awful lot of administration.”10
5.6

The Committee also notes that preventative detention is not a new concept to
Australia. In the High Court of Australia’s decision in Al-Kateb v Godwin11 McHugh J
set out the historical use of preventative detention in Australia as a security tool:
“It is not true, as Kirby J asserts [at paragraph 146 of the decision],
that "indefinite detention at the will of the Executive, and according to
its opinions, actions and judgments, is alien to Australia's
constitutional arrangements”. During the First and Second World
Wars, the National Security Regulations authorised the detention of

10

Uncorrected Transcript of Oral Evidence (To be published as HC 910-ii), 14 February 2006, pp32-33,
http://www.publications.parliament.uk/pa/cm200506/cmselect/cmhaff/uc910-ii/uc91002.htm (viewed on
19 May 2006).

11

[2004] HCA 37.
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persons who, in the opinion of the executive government, were
disloyal or a threat to the security of the country. Many persons born
in Germany were detained under these Regulations in both wars,
while many persons born in Italy were detained under the relevant
regulation during the Second World War. However, detention was not
confined to those born in the countries with which Australia was at
war. As the detention of members of the Australia First Movement12
demonstrates, foreign birth was not a necessary condition of
detention. P R Stephensen, one of the leaders of that Movement, was
detained for almost three and a half years [Crockett, Evatt: A Life,
(1993) at 121-125].
During the First World War, reg 55(1) of the War Precautions
Regulations 1915 (Cth) provided that where the Minister for Defence
"has reason to believe that any naturalized person is
disaffected or disloyal, he may, by warrant under his hand,
order him to be detained in military custody in such place as
he thinks fit during the continuance of the present state of
war".
The validity of that regulation was upheld by this Court in Lloyd v
Wallach [(1915) 20 CLR 299]. The Court unanimously held that the
regulation was validly made under the War Precautions Act 1914
(Cth) which was enacted under the defence power. No member of the
Court suggested that the regulation infringed Ch III of the
Constitution.13
During the Second World War, reg 26 of the National Security
(General) Regulations 1939 (Cth) provided:
"The Minister may if satisfied with respect to any particular
person that with a view to prevent that person acting in any
manner prejudicial to the public safety or the defence of the
Commonwealth it is necessary to do so make an order ...
directing that he be detained in such place and under such
conditions as the Minister from time to time determines ..."

12

The National Archives of Australia website states: “The Australia First Movement grew out of strong
anti-British sentiment and vigorous Australian nationalism. …The Australia First Movement existed for
five months until its leaders and some of its members were secretly interned in March 1942. Their
internment was based on the suspicion that the movement might attempt to provide help to Japanese
invaders.” Fact Sheet 28, http://www.naa.gov.au/Publications/fact_sheets/FS28.html (viewed on 29 May
2006).

13

Chapter III of the Commonwealth Constitution deals with the judicial power of the Commonwealth.

6

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

ELEVENTH REPORT

This Court unanimously upheld the validity of the regulation in Ex
parte Walsh [[1942] ALR 359]. Starke J said that the application for
habeas corpus14 was "hopeless" [[1942] ALR 359 at 360]. In Little v
The Commonwealth [(1947) 75 CLR 94], Dixon J held that an order
of the Minister under this regulation was not examinable upon any
ground other than bad faith.
During the greater part of the period when reg 26 was in force, the
relevant Minister was Dr H V Evatt, who had been a Justice of this
Court and was later to become President of the United Nations
General Assembly. According to a speech he gave in Parliament on
19 July 1944, 6174 persons were detained under this regulation at the
time when he became the Minister and 1180 persons were still
detained under the regulation in July 1944 [Crockett, Evatt: A Life,
(1993) at 126]. He does not appear to have thought that, in making
orders under reg 26, he was acting in breach of Ch III of the
Constitution.
Nor am I aware of anybody else suggesting that detention under these
Regulations infringed Ch III of the Constitution. The purpose of the
detention was not punitive but protective. I see no reason to think that
this Court would strike down similar regulations if Australia was
again at war in circumstances similar to those of 1914-1918 and
1939-1945.”15
Main features of the Bill
5.7

The main features of the Bill are:
•

Western Australian police may issue preventative detention orders for up to
14 days in order to:
a)

prevent an imminent terrorist act expected to occur within 14 days; and

b)

preserve evidence relating to a terrorist act that has occurred within the
previous 28 days.

14

Butterworths Legal Dictionary (online subscription service, viewed on 6 June 2006) defines “habeas
corpus” as follows: “[Latin] – have the body. Originally a type of writ issued by a superior court
allowing a prisoner to have himself or herself removed from prison and be brought before the court to
have the matter for which he or she was being detained determined. Later, the writ required that the
gaoler holding a person in custody bring the person before the court to show his authority for detaining
the person in custody”.

15

Al-Kateb v Godwin [2004] HCA 37, at paras 55 to 61 (per McHugh J).
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5.8

•

A prohibited contact order may be made in relation to someone subject to a
preventative detention order.

•

Preventative detention orders cannot be made for people under 16 years of
age.

•

Police should not use force which causes death or grievous bodily harm when
taking a person into custody unless it is used lawfully in self defence or
defence of another.

•

A preventative detention order must be reviewed by the Supreme Court as
soon as practicable.

•

The detained person is only allowed limited and monitored contact with other
people.

•

Contact by the detainee with his or her lawyer will not be monitored if the
lawyer has a security clearance to “secret” by the Commonwealth Attorney
General’s Department, however contact with a lawyer may be monitored if a
monitoring order is in place.

•

Quarterly reports to the Parliament.

•

Ministerial reviews on the first anniversary of the Act and then every three
years thereafter.

•

A ten year expiry date for those provisions dealing with preventative detention
orders and prohibited contact orders.

All of these features address the requirements of COAG’s Communiqué of 27
September 2005.

Other Australian jurisdictions
5.9

The Committee notes that other Australian jurisdictions have introduced similar
legislation relating to preventative detention, however there are some differences in
relation to the proposed Western Australian legislation. In particular, the provision to
allow non-monitored contact between a detainee and his or her lawyer in certain
circumstances and the use of force provision are specific to the Western Australian
bill.

5.10

Other key areas of difference between jurisdictions include:
i)

8

Issuing Authority: The second reading speeches for both the New South
Wales and Victorian legislation underscored a departure from the
G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc
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Commonwealth model in that the issuing authority would be the Supreme
Court which would also examine the merits of an application.16
ii)

Contact provisions: the specifics of contact provisions vary between
jurisdictions. Only in Queensland, Victoria and New South Wales can a
detainee inform contacts that they are being held under a preventative
detention order, and only in New South Wales and Victoria may a detainee
also disclose the length of detention.17

iii)

Review provisions: the Criminal Lawyers’ Association of Western Australia
and the Law Society of Western Australia have observed that the
parliamentary reporting and review provisions in the Western Australian Bill
are better than those contained in the Commonwealth Act.18

Amendments in the Legislative Assembly
5.11

The amendments made to the Bill during consideration in detail in the Legislative
Assembly are outlined below:19
•

Clause 22
The original Bill specified that a preventative detention order
be reviewed by more than one judge of the Supreme Court however this
clause was amended to allow the review by a single judge so as to allow
greater flexibility and ease in constituting the court.

•

Clause 34
This is a new clause intended to provide a further safeguard
by ensuring the Inspector of Custodial Services can inspect the place where a
person is detained.

•

Clause 39
The amendment allows the Inspector of Custodial Services to
review a person’s detention to ensure that the detainee is being treated
humanely and ensures access to the detainee in the event he or she is being
held somewhere other than a prison.

•

Clause 44
This clause was amended to allow non-monitored contact
between the detainee and his or her lawyer if the lawyer has a security
clearance to “secret” level from the Commonwealth Attorney General’s
Department and subject to any monitoring order that may apply.

16

Hon Tony Kelly, Minister for Justice, NSW, Legislative Council, Parliamentary Debates (Hansard), 30
November 2005, p20246; Hon M R Thomson, Minister for Consumer Affairs, Victoria, Legislative
Council, Parliamentary Debates (Hansard), 28 February 2005, p482.

17

Section 56, Terrorism (Preventative Detention) Act 2005 (Qld) and Section 26ZE(2) Terrorism (Police
Powers) Amendment (Preventative Detention) Act 2005 (NSW).

18

Submission from the Criminal Lawyers’ Association of Western Australia and the Law Society of
Western Australia, received 28 April 2006, p3.

19

Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), 5 April 2006, pp1204-1211.
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•

Clause 50
Relates to offences for contravening safeguards and the
amendment simply corrects the reference to clause 39 to 39(1) in line with the
amendments to clause 39.

•

Clause 55
An amendment was included to require consultation with the
Commissioner of Police prior to disclosure of information by the
Parliamentary Commissioner or the Inspector of Custodial Services.

Further Amendments to the Bill
5.12

The Committee was advised that there were no further proposed Government
amendments to the Bill.20

The Bill in the Context of International Law
5.13

The Criminal Lawyers’ Association of Western Australia raised concerns in its
submission (citing a 2005 submission by the Law Council of Australia to the Senate
Legal and Constitutional Committee21) as to whether the Bill breached international
law, and in particular the provisions of Article 9 of the International Covenant on
Civil and Political Rights 1966 which states:
“Anyone who is arrested shall be informed, at the time of arrest, of
the reasons for his arrest and shall be promptly informed of any
charges against him.”

5.14

The Committee raised this matter at a hearing with witnesses from the Department of
Premier and Cabinet, the State Solicitor’s Office and the Western Australia Police:
“The CHAIRMAN: Was any consideration given to whether the
bill breaches the International Covenant on Civil and Political Rights
1966? If so, what was the result of that consideration?
…
Mr Hay: We discussed it with the commonwealth to get its view about
whether its legislation and, indeed, the legislation in the states and
territories breached any human rights obligations. The
commonwealth’s attitude was that it believed it did not breach such
obligations. Ms Lawrence might have some more information.

20

Mr Geoff Hay, Assistant Director General, Department of the Premier and Cabinet, et al, Transcript of
Evidence, 1 May 2006, p6.

21

Submission from Law Council of Australia to the Commonwealth Senate Legal and Constitutional
Committee on the Anti-Terrorism (No.2) Bill 2005, 11 November 2005, pp24-26.

10
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Ms Lawrence: I think you have covered it. Essentially, the Senate
examined the commonwealth Anti-Terrorism Act and did not suggest
it was in breach of any international covenant.
The CHAIRMAN: Are you saying that the matter has been
considered and a decision made that it is not in breach?
Ms Lawrence: That is right.
Mr Thomson: As I understand it, Mr Hay’s comments are correct
that the commonwealth government and the Senate committee - at
least a majority of the committee - took the view that the
commonwealth legislation did not breach international law, including
that United Nations covenant.
Of course, we can always take differing views on legal issues, and I
think some people have taken the view, contrary to the
commonwealth, that this legislation may breach international rights. I
understand that that view - or at least some matters put on the Chief
Minister’s web site - was taken by the Australian Capital Territory.
To assist members, it may also have been taken by some lawyers. …
Again, the government’s view, at a commonwealth level, is that this
legislation does not breach human rights international law covenants.
Hon GIZ WATSON: Was anything provided in writing to the
government to that effect?
…
Mr Hay: We do not believe we received anything in writing from the
state on that matter because it was debated so heavily during the
Senate review.”22
5.15

In a letter dated 23 November 2005 addressed to Mr Jon Stanhope MLA, Chief
Minister of the Australian Capital Territory, Hon Mark Vaile MP, then Acting Prime
Minister, wrote, in the context of the Anti-Terrorism Bill 2005 (Cth) that:
“I am confident that the Bill, including the measures relating to
preventative detention, control orders and sedition, are consistent
with Australia’s obligations under international law, including
international human rights law. The International Covenant on Civil
and Political Rights (ICCPR) expressly allows limits on many human

22

Mr Geoff Hay, Assistant Director General, Department of the Premier and Cabinet; Ms Tania Lawrence,
Principal Policy Officer, Department of the Premier and Cabinet, et al, Transcript of Evidence, 1 May
2006, pp12-13.
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rights to protect national security. In particular, the ICCPR
recognises that rights such as freedom of movement and freedom of
expression may be limited to protect national security and public
order. The government believes that its counter-terrorism legislation
strikes the right balance in this regard, consistent with our
international obligations.”23
6

CURRENT WESTERN AUSTRALIA POLICE POWERS WITH RESPECT TO TERRORISM

6.1

Superintendent George Loverock advised the Committee that in circumstances where
a person is suspected of planning or having committed a terrorist act, there is no
specific legislation relating to terrorism that can be applied by Western Australian
police.24 He explained that there are difficulties involved in obtaining enough
evidence to charge a suspect with conspiracy when an offence has not yet been
committed and police are otherwise:
“… bound by the laws of the State when someone commits an offence.
As terrorism comes under the Commonwealth Act, any offences that
are committed in our State come under our State Act. If someone is
killed, it is a murder and we will investigate it under our State
laws.”25

6.2

The Committee notes that the evidence provided by Mr Hylton Quail, Vice President
of the Law Society of Western Australia, presented a contrary view of the adequacy of
current police powers. Mr Quail pointed out that Mr Jack Roche26 was caught under
traditional conspiracy laws and he explained that enhanced surveillance powers enable
the police to gather evidence to arrest people suspected of preparing and planning acts
of terrorism. He pointed out that behaviour such as planning, financing or supporting
terrorist acts are already criminal offences and that people involved in these activities
are liable to arrest.27

23

Letter from Hon Mark Vaile MP, then Acting Prime Minister to Mr Jon Stanhope MLA, Chief Minister
of the Australian Capital Territory, 23 November 2005, p1.

24

Superintendent George Loverock, Divisional Superintendent, Western Australia Police, et al, Transcript
of Evidence, 1 May 2006, pp2-3.

25

Ibid, p2.

26

Mr Jack Roche was imprisoned in June 2004 for nine years with a four and half years’ non-parole period
for conspiring with individuals from various known terrorist organisations to bomb the Israeli Embassy in
Canberra: http://www.districtcourt.wa.gov.au/_files/Roche_sentence.pdf (viewed on 29 May 2006).

27

Mr Hylton Quail, Vice President, Law Society of Western Australia, Transcript of Evidence, 10 May
2006, p3.
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7

CURRENT POWERS OF THE AUSTRALIAN SECURITY INTELLIGENCE
ORGANISATION WITH RESPECT TO TERRORISM

7.1

In addition to those powers of preventative detention inserted into the Criminal Code
Act 1995 (Cth) late last year by the Anti-Terrorism (No.2) Bill 2005 (Cth), the
Australian Security Intelligence Organisation (ASIO) has significant powers with
respect to the investigation of suspected terrorist activities under the Australian
Security Intelligence Organisation Act 1979 (Cth).

7.2

In evidence to the Committee, Mr Hylton Quail, Vice President of the Law Society of
Western Australia, noted ASIO’s broad powers under warrants issued pursuant to
Division 3 of the Australian Security Intelligence Organisation Act 1979 (Cth):
“Last year Dennis Richardson [former Director General of ASIO]
said that the powers that were available to ASIO were working well.
ASIO currently has very extensive powers. It does not even use many
of those powers for questioning and detention warrants. It uses some
of the questioning warrant powers but when I last checked a couple of
months ago, it had not used its detention powers under the warrant
system, yet we are now having preventative detention foist upon us.
…
Section 34D of the ASIO Act gives it very wide powers, upon the issue
of a warrant, to take people into custody completely secretly - they
are not allowed to communicate it to anybody - for the purpose of
questioning. That is a mandatory questioning process; people do not
have the ability to refuse to answer. Those warrants are called
questioning warrants. It also has under that legislation the ability to
detain people for up to seven days to enable that process to finalise or
further investigations to take place. As at the end of last year, the
position certainly was that ASIO had used its questioning powers, but
it had not used its detention powers at all. Again, we say that the
question that arises is: why is this legislation necessary? There is
plenty of existing power. It has not been used. Why is there a need for
more power?
…
Bearing in mind that ASIO and the federal authorities work hand in
hand with state policing agencies on counter-terrorism, I could not
conceive of a situation in which state police might become aware of a

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc
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matter about which they thought they needed to question somebody
and would not involve ASIO.”28
7.3

ASIO’s powers of questioning and detention in relation to suspected terrorism are
found in Part III, Division 3, of the Australian Security Intelligence Organisation Act
1979 (Cth). The Committee notes that Division 3 ceases to be in force as at 23 July
2006 (although the ASIO Legislation Amendment Bill 2006, currently before the
Senate, proposes to extend this sunset clause by a further 10 years).29

7.4

Under Division 3 the Director General of ASIO may seek the Minister’s consent to
request the issue of a warrant. The warrant may either:

7.5

a)

require a specified person to appear before a prescribed authority for
questioning under the warrant immediately after the person is notified of the
warrant or at a time specified in the warrant; or

b)

do both of the following:
•

authorise a specified person to be taken into custody immediately by
a police officer, brought before a prescribed authority for questioning
under the warrant and detained by a police officer for ‘the
questioning period’ and

•

permit the person to contact identified persons at specified times
when the person is in custody or detention authorised by the
warrant.30

A warrant may require a person to give information or produce records or things.31 A
federal judge or magistrate may issue a warrant. A prescribed authority is appointed
by the Minister and may be:
•

a retired superior court judge (subject to a minimum of five years of
experience on the bench);

•

a currently serving judge of a state or territory Supreme or District court
(subject to a minimum of five years of experience on the bench); or

•

a President or Deputy President of the Administrative Appeals Tribunal (who
has the specified experience).

28

Ibid, p2 and pp8-9.

29

Section 34Y, Australian Security Intelligience Organisation Act 1979 (Cth). This division ceases to have
effect three years after it commences.

30

Ibid, s 34D(2).

31

Ibid, s 34D(5).
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7.6

The Minister may consent in writing to the issuing of a warrant but must be satisfied
among other things that there are reasonable grounds for believing that issuing the
warrant will substantially assist the collection of intelligence that is important in
relation to a terrorism offence.32

7.7

If the warrant authorises the person to be brought into custody immediately,
questioned and detained, the Minister must be satisfied that there are reasonable
grounds for believing that, if the person is not immediately taken into custody and
detained the person:
i)

may alert a person involved in a terrorism offence that the offence is being
investigated; or

ii)

may not appear before the prescribed authority; or

iii)

may destroy damage or alter a record or thing the person may be requested in
accordance with the warrant to produce.33

7.8

A terrorism offence means an offence against Division 72 or Part 5.3 of the
Commonwealth Criminal Code. A person can commit a terrorism offence against Part
5.3 of the Commonwealth Criminal Code even if no terrorist act (as defined in that
Part) occurs. 34

7.9

ASIO may question a person for up to a total of 24 hours (or 48 hours where an
interpreter is required) during a total detention period of no more than 168 hours
(seven days).35 The passage of the 168 hours starts when the person is first brought
before a prescribed authority under the warrant.36

7.10

Penalties for failure to comply with the terms of a warrant or providing misleading
information can lead to penalties of up to five years imprisonment. 37 Strict liability38
is imposed for failure to appear for questioning under a warrant.39

32

Ibid, s 34C(3)(a).

33

Ibid, s 34C(3)(c).

34

Ibid, s 4.

35

Ibid, ss 34D(3) and 34HB.

36

Ibid, s 34D(3)(c).

37

Ibid, s 34G.

38

Section 6.1 Criminal Code (Cth). “Strict liability” is defined in Butterworths Legal Dictionary (online
subscription service, viewed on 6 June 2006) as: “Accountability without the need to prove negligence or
fault. If strictly liable of a civil offence, a defendant is liable irrespective of an absence of negligence or
intention on his or her part and even if he or she took reasonable care to prevent the damage.”

39

Section 34G(2) Australian Security Intelligience Organisation Act 1979 (Cth).
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8

SELECTED CLAUSES OF THE BILL

Scrutiny of the Bill in the Context of Fundamental Legislative Scrutiny Principles
8.1

The following accepted fundamental legislative scrutiny principles40 are particularly
relevant to any consideration of the Bill:
•

Are rights, freedoms or obligations, dependent on administrative power only
if sufficiently defined and subject to appropriate review?

•

Is the Bill consistent with principles of natural justice?

•

Does the Bill confer power to enter premises, and search for or seize
documents or other property, only with a warrant issued by a judge or other
judicial officer?

•

Does the Bill allow the delegation of administrative power only in appropriate
cases and to appropriate persons?

8.2

As noted in the Second Reading Speech, the Bill attempts to maintain a balance
between those powers needed to protect the safety and security of all persons and the
important rights concerning freedoms and liberties that are so essential to the
preservation of our democracy.41

8.3

The Committee brings to the attention of the Legislative Council the following clauses
of the Bill in which specific issues of concern have been raised.

Clause 1 - Short Title - Terrorism (Preventative Detention) Act 2005
8.4

The submission by Mr Thomas Lawson for the Council for Civil Liberties in Western
Australia suggested that the title should more correctly refer to “preventive”
detention.42 According to the Oxford English Dictionary Online,43 preventive is the
preferable formation, however the Committee notes that “preventative” is an accepted
variant and its use in the title provides uniformity with similar legislation throughout
Australia.

Clause 3 - Object
8.5

Clause 3 of the Bill sets out the following objects:

40

See Appendix 2 for a full list of the fundamental legislative scrutiny principles.

41

Hon Kim Chance MLC, Leader of the House representing the Premier, Western Australia, Legislative
Council, Parliamentary Debates (Hansard), 12 April 2006, p1555.

42

Submission from Mr Thomas A Lawson, Senior Vice President, Council for Civil Liberties in Western
Australia, received 28 April 2006, p1.

43

http://dictionary.oed.com/ (viewed on 11 May 2006).
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“3. Object
The object of this Act is to allow a person to be taken into custody and
detained for a short period of time in order to —
(a)

prevent a terrorist act occurring in the near future;
or

(b)

preserve evidence of, or relating to, a recent terrorist
act.”

General Objection by the Law Society of Western Australia and the Criminal Lawyers’
Association of Western Australia to the Bill
8.6

The Law Society of Western Australia expressed a general opposition to the Bill on
the basis that the proposed legislation’s underlying premise, the introduction of a
system of preventative detention, is “anathema to western democracy”.44

8.7

Mr Hylton Quail, Vice President of the Law Society, provided evidence to the
Committee and explained that it is a long-standing principle of western democratic
law that the right to liberty and security of person shall not be deprived except by
lawful process. To illustrate the fundamental nature of this principle, Mr Quail
pointed out that the inscription on the base of the Statue of Liberty contains the words
of Benjamin Franklin who said “Those who would give up essential liberty to
purchase a little temporary safety deserve neither liberty nor safety”.45

8.8

As noted above, however, Legislative Council Standing Order 230A(5) prevents the
Committee inquiring into the policy of the Bill. The Committee therefore reports the
objection without offering a view that it be upheld or rejected.

Clause 6 - Meaning of a “terrorist act”
8.9

Clause 6 of the Bill is framed broadly and is consistent with the definition of “terrorist
act” used in Part 5.3 of the Criminal Code (Cth).

Clause 7 (and Clause 21) - Issuing authorities
8.10

Clause 7 of the Bill provides that an “issuing authority” for the purpose of the Bill
(that is, persons who may issue a preventative detention order or make other orders

44

Mr Hylton Quail, Vice President, Law Society of Western Australia, Transcript of Evidence, 10 May
2006, p1. Mr Quail also referred the Committee to the submission by the Law Council of Australia to the
Senate Legal and Constitutional Committee’s inquiry into Provisions of the Anti-Terrorism (No.2) Bill
2005, dated 11 November 2005. The submission can be viewed on the Law Council’s website at
http://www.lawcouncil.asn.au.

45

Ibid, p1.
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under the Bill) shall be appointed by the Governor and must be a Supreme Court
judge or a retired Supreme Court judge.
Separation of Powers - the Issue of Judges Performing an Administrative Role for the
Executive
8.11

Clause 13 of the Bill provides that an “issuing authority” may issue a preventative
detention order if satisfied on reasonable grounds of various matters. Under cl 7 of
the Bill the Governor may appoint either a judge or retired judge of the Supreme Court
of Western Australia as an issuing authority for preventative detention orders.

8.12

The Commonwealth Anti-Terrorism Bill 2005 was the subject of a number of legal
opinions that concluded the legislation was possibly invalid on the grounds that it
breached the statutory separation of powers between the Judiciary and the Executive
under Chapter III of the Australian Constitution.46

8.13

Although the Australian state governments are not subject to a strict statutory
separation of powers and may in certain circumstances confer non-judicial duties on
state judicial officers, the appropriateness of such conferrals is still an issue that was
brought to the Committee’s attention. Mr Hylton Quail expressed the concerns of
both the Law Society of Western Australia and the Criminal Lawyers’ Association of
Western Australia at the involvement of the judiciary in the making of preventative
detention orders:
“We consider that to be an extrajudicial function. Ultimately, it
might result in undermining the public’s confidence in the judiciary
because the judiciary has been roped in to perform executive acts.”47

8.14

Clause 21(2) of the Bill seeks to address such concerns by providing that a judge of
the Supreme Court dealing with a preventative detention application, whilst enjoying
the same protection and immunity as a judge in the performance of their duties under
the Bill, is to act in a ‘personal capacity’:
“…
(2) A function of —
(a)

making or revoking a preventative detention order;
or

46

See, for instance, Stephen Gageler SC, In the Matter of Constitutional Issues Concerning Preventative
Detention in the Australian Capital Territory: Opinion, (2005) 9 UWSLR 159; Submission from Law
Council of Australia to the Commonwealth Senate Legal and Constitutional Committee on the AntiTerrorism (No.2) Bill 2005, 11 November 2005, pp11-14.

47

Mr Hylton Quail, Barrister, Vice President of the Law Society of Western Australia, Transcript of
Evidence, 10 May 2006, p2.
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(b)

making or revoking a prohibited contact order in
relation to a person’s detention under a

preventative detention order,
that is conferred on a judge is conferred on the judge in a personal
capacity and not as a court or a member of a court.”
8.15

The distinction between a judge acting in an official and ‘personal capacity’ was the
subject of further explanation by Mr Jim Thomson, Legal Officer, State Solicitor’s
Office, during the Committee’s briefing on the Bill by State Government officers:
“Hon GIZ WATSON: Therefore, the decision to detain someone will
not come from the court?
Mr Thomson: That is correct. It will come from the judicial officer in
a personal capacity. That can be done at the commonwealth level
under commonwealth legislation for commonwealth judges and under
state legislation for state judges. The High Court also said that we
must be careful even in this area, when the judge is acting in a
personal capacity, not to give the judge functions that are
incompatible with the nature of a court and that would lead the public
to have a loss of confidence in the court. It is a very new doctrine that
is developing, and the High Court seems to apply that doctrine more
strictly in the commonwealth sphere; that is, we are now talking
about the second element.
The first rule is that judicial power can be exercised only by judges.
The second rule is that judges cannot exercise non-judicial power.
The exception to that second rule is that judges can exercise nonjudicial power when they do it in their personal capacity. The
exception to that exception is that judges cannot exercise non-judicial
power if it is incompatible with the public’s perception of the
independence of the court. On that second exception, the High Court
has given state Parliaments more leeway than it has the
commonwealth Parliament, again because the notion of the
separation of powers as a legal matter is not so entrenched in the
state Constitution. It is a very complex area of law. Here it was
thought that the safest way constitutionally was to divide the
legislation into commonwealth and state legislation. If that
constitutional impediment had not existed at commonwealth level - I
think that some commonwealth legal officers think it is not there,
because the cases are quite new, there is close division of authority
between the judges - I think some commonwealth officers would have
said that we do not need the states; we can detain for 14 days.
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However, the safer view was that we needed a more cooperative
approach, with state Parliaments involved.
Hon GIZ WATSON: In essence, it is a means of getting around a
possible court challenge.
Mr Thomson: It is a means of ensuring that the legislation is
constitutionally sound. It is a matter of policy. It is a matter of how we
deal with the constitutional constraints imposed on Parliaments in
this situation. In other legislation there are other areas in which the
state government will say that the commonwealth does not have the
legislation; it cannot do it and neither will we do it. Other areas in
which the commonwealth does not have the legislative power, we
need a cooperative exercise and we will all do it. There were
constitutional constraints in this area as there are in other areas. It
was thought that this was the way to make the legislation - if there is
to be legislation - constitutionally sound.
Hon GIZ WATSON: The only other legislation in the state that I am
aware of under which judges can act in an independent capacity is
the exceptional powers or so-called anti-bikie legislation. …
Mr Thomson: … The only other area I can think of - there may be
others - in which judges act in a personal capacity is when they issue
warrants such as search warrants or telecommunications interception
warrants. In the case of telecommunications interception warrants,
state judges act in their personal capacity under commonwealth
legislation. There are precedents for judges being used in a personal
capacity. One of the reasons perhaps that we want to use judges is
that they are considered to be people of integrity independent from
government influence even if they are acting in their personal
capacity.”48

8.16

The Law Society of Western Australia also submitted that:
“Essentially, getting a Supreme Court judge to make the initial
[preventative detention order], which is what the bill currently
enshrines, is involving a Supreme Court judge in what we would say
is essentially an executive function - in other words, assisting the
police. When asking a judge to make a preventative order, you are
asking the judge to do something which is not what judges do. Judges
review conduct. Judges make determinations about past conduct.

48

20

Mr James Thomson, Legal Officer, State Solicitor’s Office, et al, Transcript of Evidence, 1 May 2006,
pp11-12.
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Taking this huge leap and asking a judge to have a look at an issue of
a preventative detention order on the basis of anticipated conduct is
completely outside the scope of proper judicial conduct. It is framed
in the second reading speech. Supreme Court judges will be doing
this on the basis of their written consent and in a personal capacity
because there has to be some doubt about their ability to do this in a
judicial sense. If this provision comes into being, it will certainly
involve a dramatic extension of traditional concepts of what judges do
and ultimately make the judiciary liable to be undermined because of
a perception that they are involved in supporting the executive in
supporting the police in the making of such orders.”49
Clause 9 - “possesses a thing that is connected with the preparation for, or the engagement
of a person in, a terrorist act”
8.17

Clause 9 of the Bill sets out the basis for applying for and making preventative
detention orders. It relevantly states:
“For the purposes of this Part a person is a “person to whom section
9 applies” if —
(a)

the person —
(i)

is going to engage in a terrorist act;

(ii)

possesses a thing that is connected with the
preparation for, or the engagement of a
person in, a terrorist act; or

(iii)

has done an act in preparation for, or
planning, a terrorist act;

and
(b)

making a preventative detention order in relation to
the person would substantially assist in preventing a
terrorist act occurring.

… .”
8.18

Mr Hylton Quail, Vice President of the Law Society of Western Australia submitted to
the Committee that such a broad definition of persons who may be subject to a
preventative detention order may have unintended consequences:

49

Mr Hylton Quail, Barrister, Vice President of the Law Society of Western Australia, Transcript of
Evidence, 10 May 2006, p4.
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“We think preventative detention is aimed at a far broader category
of people - people who are not necessarily intentionally or knowingly
involved in any way in terrorist activities but who nevertheless,
perhaps completely unknowingly, have something or are in a position
to enable the commission of an act or, further, the planning of an act.
They would be caught by this preventative detention order. For
example, clause 9(1)(a)(ii) says a person is a person to whom section
9 applies if the person possesses a thing that is connected with the preparation for,
or the engagement of a person in, a terrorist act.
From a lawyer’s perspective, that means that if you or I possess
something, we might not be the terrorist. We might have nothing to do
with the terrorist but we nevertheless possess something which the
terrorist might want. We would be a person to whom the preventative
order might apply. It might be a bit far fetched to say that I might
have something that the terrorist might want but it might not be so far
fetched to say that the potential terrorist’s mother or aunt has a
premise where perhaps they are going to make a bomb. She might
know nothing about that - she is an entirely innocent bystander - but
because the authorities know that her premise or the thing that she
has might be used in that way, she is a person in relation to whom the
preventative detention order could be applied for. She is someone
who would never ever - the current category of criminal liability is
fairly wide - be charged with a criminal offence but who would
nevertheless be caught by the scope of the preventative detention
order. That is how wide we see it to be.”50
Clauses 22 and 23 - Review of Preventative Detention Orders
8.19

Clauses 22 and 23 of the Bill provide for a review of a preventative detention order by
the Supreme Court of Western Australia “as soon as practicable” after a person is
first taken into custody or is under detention pursuant to a preventative detention
order.

The Number of Judges Reviewing a Preventative Detention Order
8.20

Clause 22 of the Bill provides that as soon as practicable after a person is first taken
into custody, or is first in detention, under a preventative detention order the police
officer detaining the person must bring the person before the General Division of the
Supreme Court for a review of the order. Furthermore, if the preventative detention

50

Ibid, pp3-4.
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order was made by a judge of the Supreme Court, the court in the review proceedings
is not to be constituted by or so as to include that judge.
8.21

Following an amendment to the Bill in the Legislative Assembly, cl 22(3) allows the
review of a preventative detention order to be undertaken by a single judge of the
Supreme Court. The effect of this amendment was explained to the Committee by
officers of the Department of Premier and Cabinet as follows:
“Mr Hay: …. Previously the wording was “If the preventative
detention order was made by a judge, the court in the review
proceedings is to be constituted by more than one judge.” The
subclause now reads “is not to be constituted by or so as to include
that judge”.
The CHAIRMAN: Does that mean that only one judge would decide
the matter or participate in the review?
Ms Lawrence: Not necessarily. Rather than waiting for a full panel
of three judges, a review could take place with a single judge to
expedite the hearing process.”51

8.22

The Law Society of Western Australia, however, expressed a preference to the
Committee for at least two judges of the Supreme Court to review a preventative
detention order rather than just the one as provided by cl 22:
“The original bill said that there had to be at least two judges of the
Supreme Court. Now it has come down to one, as long as it is not the
judge who issued the [preventative detention order] in the first place.
We think these events will be fairly uncommon. Given the seriousness
of what has been contemplated, at least two Supreme Court judges
ought to be reviewing it. I am talking about constructive amendments
as opposed to chucking the whole thing out. We think it will be better
if there are two judges, who I am sure would be available on very
short notice, to review any [preventative detention order].”52

Legal Representation of Detainees
8.23

The Bill expressly provides that persons who are the subject of a preventative
detention order may have access to legal representation:

51

Mr Geoff Hay, Assistant Director General, Department of the Premier and Cabinet; Ms Tania Lawrence,
Principal Policy Officer, Department of the Premier and Cabinet, et al, Transcript of Evidence, 1 May
2006, p6.

52

Mr Hylton Quail, Vice President of the Law Society of Western Australia, Transcript of Evidence, 10
May 2006, p4.
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•

Clause 22(5) provides that in review proceedings in relation to a preventative
detention order in the Supreme Court, a lawyer acting for a detainee “may

adduce evidence (including by calling witnesses or producing
material), or make submissions, to the Supreme Court”;

8.24

•

Clause 24(5)(b) provides that a lawyer acting for a detainee may make
representations to the nominated senior police officer in relation to various
matters arising from the preventative detention order;

•

Clause 35(2)(h) provides that a person detained under a preventative detention
order is to be informed of the person’s entitlement to contact a lawyer;

•

Clause 37(4) provides that a person who is subject to a preventative detention
order may request that a copy of the order or summary of the grounds on
which the order was made be given to his or her lawyer;

•

Clause 43 provides the general right of a person subject to a preventative
detention order to contact a lawyer (of the person’s choice - subject to any
prohibited contact order) for specified purposes;

•

Clause 44 provides that a lawyer’s communications with a person who is
subject to a preventative detention order will be monitored unless the lawyer
has a security clearance (and is not otherwise subject to a monitoring order);

•

Clause 46(3) establishes an offence of disclosure of information by a lawyer
in relation to a preventative detention order; and

•

Clause 56 states that the Bill does not affect the law relating to legal
professional privilege.

The Committee noted that both the Federal and State professional associations for
legal practitioners were particularly concerned by the restrictions placed on lawyers
representing persons who are subject to preventative detention orders.

Monitoring of Communications
8.25

24

The Bill varies from similar legislation of the Commonwealth and other States by
providing an exception from the general requirement that all communications between
a person who is the subject of a preventative detention order and their contact persons
are to be monitored by the police. This exception is set out in cl 44 of the Bill and is
in relation to communications with a lawyer who holds a current security clearance to
“Secret” level given by the Attorney General’s Department of the Commonwealth.
Nevertheless, this exception remains subject to any specific monitoring order obtained
by the police.
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8.26

The Law Society of Western Australia acknowledged that cl 44 of the Bill was an
improvement over similar legislation in other jurisdictions, but still queried the need
for the police to be able to monitor communications between lawyers and their clients:
“If you are instructed as a lawyer or professional person by someone
who has been the subject of a [preventative detention order], you
assume professional obligations and there is no requirement or need
for a conversation between you and your client to be monitored. We
are bound by ethical obligations in those circumstances. If a lawyer
is aware following a discussion with a client that an offence is likely
to still be committed, it would be incumbent upon the lawyer to tell
the police about that. Lawyers have professional responsibilities.
They are cognisant of them. This bill suggests that lawyers are not to
be trusted and they need to have their conversations monitored.”53

Security Clearances for Lawyers
8.27

Mr Quail also highlighted some practical difficulties with the requirement for a
security clearance:
“[A]s far as I know, there are only two defence lawyers in Western
Australia who have a security clearance, and I am one of them. It can
be very difficult for anybody who is apprehended under one of these
orders to get a security cleared lawyer. That is the practical
ramification. Most people would end up in a position where they are
54
stuck with a lawyer who has the conversation monitored.”

8.28

Mr Quail related his personal experience of obtaining a security clearance to the
Committee, noting that it was a very lengthy, time-consuming and invasive process.55

Provision of State-Funded legal representation for Detainees
8.29

The Law Society of Western Australia submitted to the Committee that the State
Government should provide free legal representation to persons who are subject to a
preventative detention order. Mr Hylton Quail, Vice President of the Law Society of
Western Australia stated:
“[W]e are concerned … that in circumstances where you are going to
deprive somebody of their liberty and deprive them of a fundamental
right which has existed for a long time, it is necessary for there to be
some equality of arms. Whilst the bill properly enshrines a right to

53

Ibid, p5.

54

Ibid, p5.

55

Ibid, p6.
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legal representation, in our submission, that is not sufficient. There
should be an active provision for legal representation, and that
should be competent representation paid for by the state. There will
not be a huge impost on the state budget because we would certainly
hope that there would not be very many [preventative detention
orders] being brought before the courts. In those circumstances
where it does occur, there ought to be not only a right but a
facilitation of legal representation paid for by the state.”56
8.30

The High Court of Australia held in Dietrich v The Queen57 that it would be unfair in a
criminal trial in relation to a serious charge for an indigent accused to be
unrepresented by a lawyer, and in such a case the courts should exercise their power to
stay such proceedings. There are, however, limits to this principle and the High
Court made it clear that there is no general right for an accused to have representation
in criminal proceedings at the public’s expense.

8.31

The Dietrich principle has been held not to apply in committal proceedings, civil
matters or in the area of administrative law. Nicholson J in Commissioner of Taxation
v La Rosa58 said:
“Dietrich decided that the common law of Australia does not
recognise the right of an accused person to be provided with counsel
at the public expense but the courts have power to stay criminal
proceedings that will result in an unfair trial. In Nguyen v Minister
for Immigration and Multicultural Affairs (2000) 101 FCR 20 the Full
Court of the Federal Court held that the Dietrich principle had no
application in the circumstances of a decision of a tribunal in
deportation proceedings: see [17] and [18] of Nguyen. ... The Full
Court in Nguyen considered it was clear the High Court did not
favour the extension of the Dietrich principle into the field of
administrative review.”59

8.32

In Rivera v United States of America60 the Federal Court of Australia held that the
Dietrich principle could not be invoked in extradition proceedings because there was
no risk of conviction or self-incrimination arising in those proceedings (which were
only for the purposes of determining eligibility for surrender).61

56

Ibid, pp4-5.

57

(1992) 177 CLR 292.

58

(2002) 196 ALR 139.

59

Ibid, at para 120. See also New South Wales v Canellis and AB (1994) 181 CLR 309.

60

[2004] FCAFC 154 (16 June 2004).

61

Ibid, at para 29.
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8.33

As the review of a preventative detention order under Part 3 of the Bill is in the nature
of a review of an administrative decision, with no issue of conviction or selfincrimination involved, it is clear that an indigent person who is the subject of a
preventative detention order would be unlikely to access State-funded legal aid under
the Dietrich principle.

The Penalty Imposed on Lawyers for the Disclosure of Information Relating to a Preventative
Detention Order
8.34

The penalty of up to five years imprisonment in cl 46(3) of the Bill for a lawyer who
discloses information regarding a preventative detention order appears to be of
particular concern to the legal profession. It was submitted to the Committee that this
provision may deter some lawyers from representing persons who are subject to a
preventative detention order. Mr Hylton Quail, Vice President of the Law Society of
Western Australia stated that:
“We are also very concerned … about the draconian penalties
imposed on lawyers in relation to disclosure offences. From my
perspective, it is a big disincentive to be involved in providing this
sort of advice and acting for people on [preventative detention orders]

if lawyers make themselves liable to a penalty of five years’
imprisonment just for giving someone advice and if there is an
accidental or relatively innocent disclosure as a result of
that.”62
Clauses 28 to 30 - Police Powers of Entry, Search and Use of Force
8.35

The Bill gives police wide powers to enter premises where a person who is the subject
of a preventative detention order may be located, to use force (including lethal force in
self-defence or in the defence of another), and to strip search the person and seize the
following items as a result of such search:
“[A]nything that —

62

(a)

would present a danger to a person;

(b)

could be used to assist a person to escape from lawful
custody; or

(c)

could be used to contact another person or to operate
a device remotely;”

Mr Hylton Quail, Vice President of the Law Society of Western Australia, Transcript of Evidence, 10
May 2006, pp5-6.
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Clauses 35 to 37 - Information Provided to Detainees
8.36

Clauses 35, 36 and 37 of the Bill relate to information given to a detained person
about the preventative detention order. In response to the Committee expressing
interest in relation to this issue, the Department of Premier and Cabinet prepared an
outline of information to be provided to detainees which is at Appendix 6.

8.37

The Bill provides that a detainee must be informed of certain information including:
•

that a preventative detention order has been made;

•

the requirement for a review of the order;

•

the period in which the person may be kept in detention;

•

the name of the senior police officer nominated under clause 24 to oversee the
order;

•

the person’s entitlement to contact family members and others, a lawyer, the
Parliamentary Commissioner for Administrative Investigations, the
Corruption and Crime Commission, the Inspector of Custodial Services; and

•

restrictions on disclosures by the detainee and the people contacted.

8.38

Clause 37 provides that the detainee must be given a copy of the preventative
detention order, including a summary of the grounds for the order excluding any
information that may prejudice national security.

8.39

The Committee notes that while clause 37(1) provides that the detainee must be
provided with a copy of the order and the summary of grounds, clause 37(4) only
allows a person in detention to request that his or her lawyer be provided with a copy
of the preventative detention order or the summary given to the detainee.

Clauses 39 to 45 - Treatment of Person in Detention
8.40

Clause 39 requires that detainees are treated humanely, with respect for human dignity
and are not subjected to cruel, inhuman or degrading treatment.

8.41

As a safeguard, clause 39(2) allows the Inspector of Custodial Services at any time to
review a person’s detention to ensure that the detainee is being treated humanely. To
ensure that any place a detainee is held can be reviewed for these purposes, clause
39(4) extends the Inspector’s powers of review beyond the places specified in the
Inspector of Custodial Services Act 2003.

8.42

Communication between the detainee and other people is monitored, strictly limited to
specific contacts and may be subject to a prohibited contact order:
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8.43

Clause 41 allows a detainee to contact certain family, home and work associates to
inform them that he or she is safe but cannot be contacted. The detainee cannot
disclose any information about the preventative detention order or that they are in
custody.

8.44

Clause 42 provides safeguards that allow a detainee to contact the Parliamentary
Commissioner for Administrative Investigations and the Corruption and Crime
Commission in connection with the preventative detention order.

8.45

The Committee notes that while clause 39(4) extends the Inspector of Custodial
Service’s powers of review to any place a detainee may be held, clause 42(3) specifies
that the detainee may only initiate contact with the Inspector of Custodial Services “…
if the detainee is detained in an institution”.

8.46

There are slightly broader contact provisions for people under the age of 18 or those
incapable of managing their own affairs. Clause 45(3) allows a detainee in these
circumstances to contact both parents or guardians (subject to any prohibited contact
order to the contrary) and inform them of the detention, the preventative detention
order and the length of detention. Personal visits and other contact with parents or
guardians for at least two hours each day is also permitted. These provisions are
consistent with other states’ legislation dealing with the preventative detention of
people between the ages of 16 and 18.

Clause 51 - Delegation of Police Commissioner’s Functions under the Bill
8.47

The Bill confers important functions on the Commissioner of Police, and in particular
the function of authorizing in writing a police officer to apply for a preventative
detention order (cl 10).

8.48

Clause 51 relevantly states that:
“51. Commissioner’s functions may be performed by others

.
(2) The Commissioner’s functions in this Act, other than the power in
subsection (3), may be performed —
(a)

if the office of Commissioner is vacant, or if the
Commissioner is on leave or out of the State or
otherwise unavailable to exercise the functions — by
an authorised Deputy Commissioner; or

(b)

if paragraph (a) applies but every Deputy
Commissioner is on leave or out of the State or
otherwise unavailable to exercise the functions — by
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an authorised police officer who holds or is acting in
a rank more senior than Superintendent.
(3) The Commissioner, in writing, may authorise one or more Deputy
Commissioners or other police officers who hold or are acting in a
rank more senior than Superintendent for the purposes of this section.
(4) If any of the Commissioner’s functions in this Act is performed by
a person other than the Commissioner, the person must notify the
Commissioner of the fact as soon as practicable.”
Clause 53 - Restrictions on Publicity about Proceedings in the Supreme Court
8.49

Clause 53 of the Bill provides that proceedings in the Supreme Court pursuant to the
Bill (including compensation claims under cl 57) are not to be conducted in public

or publicised in any public list of the Supreme Court’s business.
Clause 59 - Ministerial Review
8.50

Clause 59 provides that a Ministerial review is to be conducted into “… the operation
and effectiveness of this Act, whether its provisions are appropriate having regard to
its object, and whether it should continue in operation”. The review is to be
conducted as soon as practicable after the first anniversary of the Act and every three
years thereafter, with a report to be tabled in the Parliament following each review.

Clause 60 - Sunset Clause
8.51

The Bill contains the following sunset clause at cl 60:
“60. Expiry of orders and power to make them
(1) In this section —
“expiry day” means the day of the tenth anniversary of the day on
which this Act receives the Royal Assent.
(2) A preventative detention order, or a prohibited contact order, that
is in force immediately before the expiry day ceases to be in force at
the start of the expiry day.
(3) A preventative detention order, and a prohibited contact order,
cannot be applied for, or made, on or after the expiry day.”

8.52

30

The Committee conducted a review of the corresponding legislation in other
jurisdictions to identify if and how sunset clause devices have been used.
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United Kingdom
8.53

Section 23 of the Terrorism Act 2006 (UK) amended the Terrorism Act 2000 (UK) so
as to increase the maximum period of preventative detention orders from 14 days to
28 days. However, s 25 of the Terrorism Act 2006 (UK) provides that s 23 is only to
be in effect for one year, after which the maximum period of preventative detention
will revert to 14 days unless s 25 is “disapplied” by an order made by the Secretary of
State. The operation of s 23 (and the 28 day maximum period of preventative
detention) may thereby be continued under orders made by the Secretary of State for
periods of up to a year at a time.

8.54

There does not appear to be any other sunset clause in the Terrorism Act 2000 (UK) in
relation to preventative detention orders.

Commonwealth
8.55

Section 105.53 of the Criminal Code (Cth) (inserted by s 24 of the Anti-Terrorism Act
(No.2) 2005 (Cth)) contains the following sunset clause with respect to preventative
detention orders:
“105.53 Sunset provision
(1)

A preventative detention order, or a prohibited contact order,
that is in force at the end of 10 years after the day on which
this Division commences ceases to be in force at that time.

(2)

A preventative detention order, and a prohibited contact
order, cannot be applied for, or made, after the end of 10
years after the day on which this Division commences.”

New South Wales
8.56

The Terrorism (Police Powers) Act 2002 (NSW) does not contain a sunset clause.
However, it provides at s 36 for a review of the operation of that Act (including that
part dealing with preventative detention orders) every 12 months.

Victoria
8.57

Those provisions dealing with preventative detention that are shortly to be inserted as
new Part 2A of the Terrorism (Community Protection) Act 2003 (Vic) by the
Terrorism (Community Protection) (Amendment) Act 2006 (Vic) will be subject to
expiry in 10 years pursuant to a sunset clause (s 13ZV).
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Queensland
8.58

The Terrorism (Preventative Detention) Act 2005 (Qld) will expire after 10 years
pursuant to a sunset clause at s 83 of that Act.

South Australia
8.59

The Terrorism (Preventative Detention) Act 2005 (SA) provides at s 52 for a 10 year
expiry date in relation to those provisions dealing with preventative detention orders.

Tasmania
8.60

The Terrorism (Preventative Detention) Act 2005 (Tas) provides at s 54 for a 10 year
expiry date in relation to those provisions dealing with preventative detention orders.

9

CONCLUSION

9.1

The Committee commends its report to the House for consideration.

___________________
Hon Simon O’Brien MLC
Chairman
13 June 2006
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STANDING COMMITTEE ON UNIFORM LEGISLATION
AND STATUTES REVIEW

TERRORISM (PREVENTATIVE DETENTION) BILL 2005

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
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Members
Hon Simon O'Brien (Chairman)
Hon Matthew Benson-Lidholm
Hon Sheila Mills
Hon Donna Faragher
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Hearing commenced at 11.36 am

HAY, MR GEOFF
Assistant Director General, Department of the Premier and Cabinet, examined:
THOMSON, MR JAMES
Legal Officer, State Solicitor's Office, examined:
LAWRENCE, MS TANIA
Principal Policy Officer, Department of the Premier and Cabinet, examined:
LOVEROCK, SUPERINTENDENT GEORGE
Divisional Superintendent, Western Australia Police, examined:
SAWYER, SENIOR SERGEANT PETER
Research and Policy Officer, Counter-Terrorism and State Protection,
Western Australia Police, examined:

The CHAIRMAN: On behalf of the committee, I formally welcome you to the meeting. You have
all signed a document entitled "Information for Witnesses". Can you all indicate that you have read
and understood that document?
The Witnesses: We have.
The CHAIRMAN: These proceedings will be recorded by Hansard and a transcript of your
evidence will be provided to you. To assist both the committee and Hansard, please quote the full
title of any document that you may quote from or refer to during the course of the meeting. The
transcript will become a matter for public record. If you wish to make a confidential statement
during today's proceedings, you should request that evidence be taken in closed session. If the
committee grants your request, any public and media will be excluded from the hearing. Please
note that until such time as the transcript of your public evidence is finalised, it should not be made
public. I advise that premature publication or disclosure of public evidence may constitute a
contempt of Parliament and may mean that the material published or disclosed is not subject to
parliamentary privilege. Would anyone like to make an opening statement to the committee about
the Terrorism (Preventative Detention) Bill 2005?
Mr Hay: Mr Thomson and I met with the committee prior to the bill being tabled in the
Parliament. Some amendments were made during debate in the Legislative Assembly and we are
happy to help the committee with its consideration.
The CHAIRMAN: For the record, could you please provide the committee with a brief overview
of the purpose and need for the Terrorism (Preventative Detention) Bill2005?
Mr Hay: The bill arises from consideration given by the Prime Minister, Premiers and Chief
Ministers of all the states and territories at a Council of Australian Governments meeting in
September 2005, at which the leaders agreed that in the current environment that faces Australia
and, indeed, most countries around the world, governments needed more measures available to
them to prevent and respond to terrorism and terrorist acts should they occur. The bill before us is
similar to legislation in place in Queensland, New South Wales, Victoria, South Australia and
Tasmania. Draft legislation is available for the Australian Capital Territory and the Northern
Territory, and the commonwealth has similar legislation covering preventative detention but for a
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different period of time. All the legislation builds upon the same principles that apply in the United
Kingdom. The consideration of the legislation was based on observations made about the use of
similar provisions in the United Kingdom over the past few years. Those provisions in the UK have
been used on quite a number of occasions since 2001. The object of the bill is to assist police in
every jurisdiction to prevent terrorism by detaining people when they have specific information
about people preparing for a terrorist act and, as its second arm, to detain people in order to preserve
evidence when there has been a terrorist act. I believe that it is that second arm that has been used
in the UK following the terrorist acts that occurred there in July 2005.
The CHAIRMAN: Thanks for that overview. Ms Lawrence, you have provided the committee
with a copy of the COAG communique dated 27 September 2005. Can you confirm that the
agreement between the govemments which gave rise to this bill is actually contained in this
communique?
Ms Lawrence: On the third page, they mention strengthening counter-terrorism laws and then
additional details are provided in the attachment, and preventative detention is on page 10.
The CHAIRMAN: Our printout may be a little different. In the narrative there is a section headed
"Strengthening Counterterrorism Laws" and a number of paragraphs follow. The attachment is
headed "Control Orders", which is about a page long, and there is another section headed
"Preventative Detention".
I will now turn to the police or anyone else who can provide the answer. What existing powers
does the WA Police have to deal with persons who are suspected of planning or having committed
terrorist acts?
Mr Loverock: The Western Australia Police does not have any specific legislation which relates to
terrorism. We are bound by the laws of the state when someone commits an offence. As terrorism
comes under the commonwealth act, any offences that are committed in our state come under our
state act. If someone is killed, it is a murder and we will investigate it under our state laws.
The CHAIRMAN: At this stage, is it the case that the commonwealth has preventative detention
measures consistent with the WA bill we are now considering?
Mr Hay: Yes, although the commonwealth measures only provide for preventative detention for
up to 48 hours. The provisions contained in the Criminal Code - the commonwealth provisions are in every other respect relatively similar in the nature of the scheme of detention, and that is the
case in other jurisdictions as well. There are several points of difference in the detail of how the
orders are actually approved in the first place and some differences with the safeguards for the
orders, which is really about ensuring that there is enough care taken before people are arbitrarily
detained and that there is sufficient review built into the whole mechanism.
The CHAIRMAN: Superintendent Loverock, at the current time in Western Australia, if the police
became aware that a member of the public may be contemplating or had formed an intention to
commit a terrorist attack of some sort but had not actually broken any law, what could you do about
making sure that that person did not proceed to carry out their attack?
[11.47 am]
Mr Loverock: It would be very difficult for us to take any action, other than put a 24-hour watch
on people and watch where they go and what they do every day. The only possible way we could
prevent them doing something is if they breach a state law, for instance, a driving offence, then we
could intercept them in respect of that law which they breached.
The CHAIRMAN: Or unless they make some move and actually draw a gun or are about to.
Mr Loverock: It is not an offence to prepare to commit an offence; you have got to do more than
preparation. We have to make sure that they actually commit the offence before we can take action.
One would be a conspiracy and having enough evidence to charge them with a conspiracy to prove
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that there was the commission of an offence. However, without actually being able to prove the
commission of an offence, there is little that we could do.
Mr Hay: Perhaps I might just add to that, if! may.
The CHAIRMAN: Yes.
Mr Hay: As things stand today, the Western Australia Police work in close collaboration with the
Australian Federal Police. If there was information of the kind that you have alluded to, the
Australian Federal Police have powers today under the commonwealth Criminal Code to, in fact, go
through the procedures to take someone into preventative detention for up to 48 hours. Indeed, it
may well be a Western Australian police officer who, in effect, carries out that order for the
commonwealth detention, because Western Australia police are effectively Australian Federal
Police for the purposes of the Criminal Code; they then act under the commonwealth legislation.
The CHAIRMAN: I return to my previous question about an overview of the bill. I am aware that
some witnesses have briefed some members of this committee, in their capacity as private members,
on the bill. I clarify that so that it does not look silly that we are asking these questions again. For
the record, could you give a succinct overview of the new measures or police powers that are
contained in the bill for the benefit of anyone reading the transcript?
Mr Hay: The bill provides that an issuing authority may issue a preventative detention order when
a person is reasonably suspected of engaging or having engaged in or preparing to engage in a
terrorist act. The term "terrorist act" is already defined in other legislation, both in Western
Australian legislation and in the commonwealth Criminal Code. An issuing authority is either a
Supreme Court judge or a retired Supreme Court judge. The issuing authority would receive an
application from an authorised police officer for such an order. The police officer has to be
authorised, or approval needs to be given by the Commissioner of Police, for the officer to indeed
make the application for an order. The application is for the ability to detain someone for a period
of up to 14 days when there is reasonable suspicion that the person is about to engage in a terrorist
act, or is assisting the planning for a terrorist act, and that the terrorist act is, in fact, to occur within
the following 14 days, or that it is necessary in order to preserve evidence to detain someone when a
terrorist act has occurred in the past 28 days. The police officer, in preparing the application, is
required under the bill to present a significant amount of information to the issuing authority to
effectively make a case for why this person needs to be detained. The bill acts in conjunction with
other legislation, so it is possible that a person for whom an order is being sought may already be
detained, for example, under commonwealth legislation for a period of up to 48 hours, and an
application may well be made by the Western Australia Police under this bill to extend that period
of detention. In any event, though, the period of detention cannot exceed 14 days under both pieces
of legislation. So it cannot be two days under commonwealth legislation and a further 14 The CHAIRMAN: So, it is a maximum of 14 days aggregate?
Mr Hay: Fourteen days aggregate, no matter under which legislation the person is being detained;
whether it be the legislation ofthe commonwealth or any other Australian jurisdiction.
The CHAIRMAN: Can a second term of 14 days be applied for?
Mr Hay: Not for the same terrorist act or suspected terrorist act. So it is not possible for the police
to make another application when there is no new information. It would have to be either a totally
different act based on new information that has come to light, and that would be presented to the
issuing authority again, if you like, as a whole new submission. That may well be made before the
original period of detention expires, but it cannot be made based on the same information. Once the
issuing authority has decided to issue an order, it is for a period of up to 14 days. It could be any
period of time for which the issuing authority agrees to issue the order. The police have then got up
to seven days to issue the order to the person named in the order; effectively, to go and detain the
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person, so that it cannot just be ongoing. There cannot be an indefinite period of time that they can
go out searching for this person if the person's whereabouts are not necessarily known.
I should have mentioned that when the police make their first application, they may also make an
application for a prohibited contact order; that is, once they detain the person, they can then prevent
that person from contacting another named person, and the issuing authority would deal with that at
the same time as making the preventative detention order. An order can be issued only in relation
to a person of 16 years of age or more. There are modified provisions applying to persons aged
between 16 and 18 years. Having obtained the order and located the person named in the order, the
police take the person into detention and hold the person at a place of detention, which may be a
prison, a police lockup or some other location, depending on the circumstances surrounding the
apprehension ofthe person.
Having taken the person into detention, the police are required to provide information about the
order to that person so that the person fully understands the nature of the order. Then the police are
required to do several things under the bill, in terms of allowing the person to contact office holders
named in the bill, including the Ombudsman, the Inspector of Custodial Services and the Corruption
and Crime Commission, about matters relating to being taken into detention. The whole purpose of
the detention is effectively to take that person out of circulation, if I can put it in that way.
Therefore, the detention involves the person not being able to contact anybody, or to communicate
with anybody, other than under the strict provisions outlined in the bill.
The CHAIRMAN: I think there will be some other questions in detail on that matter, so we can

perhaps move on and come back to that afterwards.
Mr Hay: Sure. A key measure that is implemented at the time the person is taken into detention,
though, is that the preventative detention order immediately becomes subject to review by the
Supreme Court. So the detainee is advised of the fact that the matter will be reviewed by the
Supreme Court. In fact, the police officer is required under the bill to make arrangements for the
matter to be brought before the general division of the Supreme Court, and that has to happen as
soon as practicable after the person is taken into detention.
The CHAIRMAN: Thanks for that overview of the key elements. Of course, the bill contains a

range of other matters of detail and there are some schedules relating to procedures for searching
and other matters. No doubt, members will wish to touch upon those provisions as we progress
through this hearing. I understand that the bill as it was presented to the Legislative Council is not
in the same form as it was when it was first introduced to the Parliament by the government. Was
there any significant change, or what was the nature of the amendments passed in another place?
Mr Hay: Yes, there were amendments made and I will run through those, ifI may, for the benefit

of the committee; and others will help me as I go through just to make sure that I convey the right
information.
The CHAIRMAN: If it is a large schedule, it would be a good idea if you were to table the

schedule because sometimes you need to have that in front of you to look at it. However, if you
could give us an understanding of the amendments, that would probably be sufficient for now, and
then if you are able to table the schedule, the committee can look at that during its deliberations.
Mr Hay: Certainly. The schedule is not long; it is about two and a half to three pages. The

amendments deal with a couple of specific matters. The first is that a provision is being inserted to
ensure that as soon as practicable after a person is first taken into custody, the senior police officer
administering the order is required to give the Inspector of Custodial Services a copy of the order
and to notify the inspector ofthe place where the person is being detained.
This is to ensure that the inspector, acting as an independent person, immediately takes an interest
in the circumstances surrounding the person's detention. It is seen as an important safeguard to
ensure that the nature of the detention is humane and appropriate.
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[12 noon]
The CHAIRMAN: That is new clause 34?
Mr Hay: In the schedule we have it was 33A, but the clauses were to be renumbered. I am not
sure how that has come out.
The CHAIRMAN: It appears to be new clause 34, "Inspector of Custodial Services to be notified
of detention".
Mr Sawyer: It also allowed the Inspector of Custodial Services to look at police lockup for a
person in detention, because previously the Inspector of Custodial Services could deal only with a
person in the prison system. That has now been extended to a person in police detention.
The CHAIRMAN: That is the effect of clause 34?
Mr Sawyer: Yes.
Mr Hay: The second substantial amendment was to clause 43 of the original bill, which is now
clause 44. It deals with monitoring the contact with family members, home or work associates or
lawyer. Three subclauses have been added to the clause. The effect of that is to enable the police
officer administering the detention to approve the contact with a lawyer who has a security
clearance issued by the commonwealth Attorney-General and to allow that contact not to be
monitored. In its original form the bill required all contact with anybody to be monitored, unless
the senior police officer administering the detention believed that monitoring was not required. We
have been more specific and said that if the lawyer for the detainee has a current security clearance
to secret level given by the commonwealth Attorney-General's department, that contact cannot be
monitored.
Ms Lawrence: Unless an issuing authority has made the order.
Mr Hay: That would be dealt with by the issuing authority. If the police believe that all contact
needs to be monitored because of the nature of the circumstances of the detention, the issuing
authority may issue a monitoring order that provides that even if the lawyer has a security clearance
to secret level, that contact may still be monitored. That safeguard is there from a police point of
view because if the nature of the circumstances is such that the police believe that all contact of any
kind must be closely monitored, they would want to do that. Unless such a monitoring order has
been issued by the issuing authority, contact between a detainee and a lawyer with such a security
clearance would not be monitored.
The CHAIRMAN: Do you recall how this amendment originated? Was it thrown up from the
floor of the Assembly or was it a government-initiated amendment?
Mr Hay: It was initiated by the government. It came from briefings held with various members of
Parliament during the bill's progress through the Legislative Assembly.
The CHAIRMAN: It came from ideas through those discussions that the government took on
board.
MrHay: Yes.
The CHAIRMAN: However, the government formally moved the amendments.
Mr Hay: Correct. The Minister for Justice moved that amendment.
The CHAIRMAN: Were there any further amendments?
Mr Hay: One other amendment relates to the review of the order by the Supreme Court. I will get
Ms Lawrence to explain that to ensure that we give you the right information.
Ms Lawrence: Originally, the bill provided that the Supreme Court review needed to be
constituted by more than one judge. The amendment that was moved and passed in the Legislative
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Assembly allows the review to be constituted by a single judge, as long as it is not the judge who
issued the order.
Mr Hay: I will explain the circumstances.
The CHAIRMAN: Where were those amendments made?
Ms Lawrence: Our notes indicate that the amendment was to clause 22.
Mr Hay: It is subclause (3) of clause 22. Previously the wording was "If the preventative
detention order was made by a judge, the court in the review proceedings is to be constituted by
more than one judge." The subclause now reads "is not to be constituted by or so as to include that
judge".
The CHAIRMAN: Does that mean that only one judge would decide the matter or participate in
the review?
Ms Lawrence: Not necessarily. Rather than waiting for a full panel ofthree judges, a review could
take place with a single judge to expedite the hearing process.
The CHAIRMAN: In any case, any judge involved with issuing the order will not be part of that
reVIew.
Ms Lawrence: That is right.
The CHAIRMAN: Is that the end of the amendments?
MrHay: Yes.
The CHAIRMAN: This bill passed through the Assembly a little while ago. Are there any further
proposals to introduce amendments to the bill?
MrHay: No.
HOD SHEILA MILLS: Preventative detention orders under the commonwealth legislation are for
48 hours. Is that correct?
MrHay: Yes.
HOD SHEILA MILLS: What was the reasoning behind making it 14 days in this state?
Mr Hay: The period of 14 days was discussed at the COAG meeting in September. It was the
period that was applicable under the equivalent UK legislation at that time; it was using a 14-day
period. It was considered by the leaders to be a reasonable period in the circumstances, based on
the UK experience. It will be reviewed when the legislation around the country is reviewed in years
to come, based on experience. At the same time that COAG was considering this matter, the UK
was giving consideration to a significant extension of the 14-day period. I understand that it was
originally considering up to 90 days.
HOD SHEILA MILLS: They got rolled by the backbench, did they not?
Mr Hay: Yes, they did.
Hon SHEILA MILLS:
bombings, did it?

How effective has the UK legislation been? It did not prevent the

Mr Hay: No, it did not. However, I understand that it also would have been used after the
bombings for the preservation of evidence. Those are the two arms of the bill. It is about not only
preventing an incident, but also preserving evidence.
The CHAIRMAN: What is the current time in the UK? Is it still 14 days?
Mr Hay: I believe it is now 28 days. That was the amendment that they ended up with.
The CHAIRMAN: Was that because they found that 14 days was inadequate?
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Mr Hay: I understand that there have been occasions when the police, after taking someone into
detention, have tried to get enough evidence in that time to charge the person with an offence.
Police have run right to the line with the 14 days, trying to get sufficient information to charge the
person and then proceeding through the normal provisions of the legislation.
Mr Loverock: It is very difficult. It depends on the time, place and circumstances and the events
that are occurring. If it is a large incident, a longer period may be more appropriate, but for a small
incident it may not be. It is a very difficult issue to argue about.
The CHAIRMAN: Are we likely to see another bill come into the house in the future?

Mr Hay: A complementary measure that we should have mentioned earlier is that under the
commonwealth Criminal Code Act, the commonwealth government has the ability to issue control
orders, which are a means of keeping a very, very close watch on people who are suspected of being
involved in the early stages of planning a terrorist act. That is the other measure.
The CHAIRMAN: What is a very, very close watch?

Mr Hay: It may be home detention, having all their communications The CHAIRMAN: Surveillance, bugging and such things-

Mr Hay: Or they may be terminated; that is, they would not have any telephone contact available
at all. It may involve restricting their movements to certain known places and measures of that
kind. The commonwealth has that power available to it now.
The CHAIRMAN: The corollary to the question of why it is not more than 14 days is: if the
commonwealth has only 48 hours, and the people sponsoring this bill believe that 14 days is
needed, why has the commonwealth not changed its legislation to 14 days?

Mr Hay: That was the subject of a lot of discussion before the COAG meeting. The
commonwealth government, based on its legal advice, believed that it was able to legislate to detain
people only for up to 48 hours and that beyond that it would be presented with difficulties under the
Constitution. The basis of the discussion between the Prime Minister and the Premiers and Chief
Ministers was whether the states and territories were prepared to legislate to provide the balance of
that period up to 14 days, once they had agreed that legislation of this kind was needed in the first
place.
HOD DONNA FARAGHER: Will the minister be advised when a preventative detention order is
sought, or is that between the Commissioner of Police and the judge?

Mr Hay: I believe the answer is no. However, it is, in fact, an offence to provide any information
to anybody about preventative detention, other than for the people named in the bill. That is to
preserve the anonymity of the people being detained.
HOD DONNA FARAGHER: I note that detainees will be able to advise family members, and
work is also mentioned in the bill. Is there any limitation on the number of people detainees are
able to contact?

Mr Hay: Yes. They are allowed to contact one person at their place of employment and then only
to tell that person that they are not able to come to work. They are then able to contact family
members. Again, the intention is that detainees will contact family members to say that they are
okay and are well but that they will not be able to contact them for a period.
HOD DONNA FARAGHER: If by chance they let something slip while talking to their family
members - and I appreciate that the police will monitor the contact - how is that likely to be kept
secret? Are there any offences with regard to disclosure?

[12.15 pm.]
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Mr Hay: Yes, there are. The bill contains disclosure offence provisions. They are at clause 45 in
our copy of the bill, but they are probably at clause 46 in the copy before the committee. It is the
clause headed "Disclosure offences".
Hon DONNA FARAGHER: If a lawyer is deemed to be security cleared, I would assume that is
an ASIO clearance; would that be right?
Mr Hay: It is a clearance issued by the commonwealth Attorney General. The clearance is issued
only after a security vetting service. It might be an arm of ASIO that conducts background checks
and the like.
Hon DONNA FARAGHER: Do other states have a similar provision for a security cleared lawyer
or is it specific to this state?
Ms Lawrence: It is unique to Western Australia. In all other states the contact is fully monitored.
This is essentially an additional safeguard that this government decided to introduce. That is one of
the principal differences between our and other jurisdictions' legislation.
Hon DONNA FARAGHER: Has any other jurisdiction, including the commonwealth, made
comment on that aspect, expressing concern, given that it is unique to Western Australia?
MrHay: No.
Hon MATT BENSON-LIDHOLM: I have just a couple of issues. Mr Hay, you have already
alluded to the role of ASIO. I want to focus on that momentarily by asking you to clarify the role of
ASIO. I am particularly interested as a result of something I read on the issue of temporary release
for questioning by ASIO. I gather the 14 days element of the clause is still in effect. Apart from
explaining the role of ASIO, is there also an issue with the 14 days when ASIO can take a suspect
in for questioning? Maybe I should be asking the police officers that question, but there are two
elements to it.
Mr Hay: Perhaps I may deal with the first part. The person, while in detention, is not to be
questioned by anybody, wherever that place is. If during the course of up to 14 days ASIO, or
indeed the police, wish to question the person in relation to a matter, they need to take the person
out of detention for that purpose. That is what the bill is providing for; it is to allow ASIO
effectively to take them out of detention for questioning. ASIO would be doing it under the
legislation that governs its operations.
Hon MATT BENSON-LIDHOLM: In a comment on the features of the state bill, the particular
point made is that preventative detention orders may be issued in circumstances related to
preserving evidence within 28 days of a terrorist act that has occurred. I know the question has
been posed before in respect of 14 days, but could someone explain to me the significance of 28
days? Thinking about some of the things that society must deal with, should it not be even longer,
from a citizen's point of view, given the implication that things like the serial killings in Claremont
might have for society? I am interested in the 28 days perspective.
Mr Hay: This whole bill is a series of balancing the extremely serious nature of detention against
personal liberty. The 28 days was a figure that the government decided on in consultation with
police in particular in relation to what was a reasonable length of time to go back to a terrorist act
and to say that it is reasonable to take someone into detention without charge to preserve evidence
from an event. The 28 days was seen as being an appropriate period of time to restrict the rollback
to.
Hon MATT BENSON-LIDHOLM: Is that modelled on any precedent elsewhere? I imagine it
would be.
Mr Hay: I am not sure what the equivalent is in the UK.
Mr Sawyer: My understanding is that the UK legislation is 28 days as well.
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Hon MATT BENSON-LIDHOLM: I would be interested to review that later on to check out its
appropriateness, because, given forensic science and things of that particular nature down the track,
I would have thought that 28 days may in certain circumstances be inadequate.
The CHAIRMAN: It may serve the member and the committee if that aspect could be taken on

notice - that is, one of our witnesses may be capable of providing some further information to assist
discussion on the precedent for the 48 hours, the 14 days and the 28 days in such matters. There
may be some useful background information that might enlighten the house when we report to it.
Mr Hay: We can certainly review the information we have from the UK on that aspect. If we find

something useful to the committee, we can make sure it is provided to the committee. The
investigation of terrorist incidents is proving to be extremely difficult for police forces all around
the world, mostly on the basis that they are totally swamped with evidence and information, and it
is beyond the means of any of the forces to actually go through the information, particular that
contained electronically in computer disks and the like. It takes police months and indeed years to
trawl through that information. I think all governments around the world will be learning as they go
through those kinds of investigations to see whether the time periods in this kind of measure are
right.
The CHAIRMAN: Has Hon Sheila Mills a question on this aspect?
Hon SHEILA MILLS: Not on this matter, but I have a question.
The CHAIRMAN: Let us just finalise this request for further information: as I understand it, it

was the basis on which the UK extended its detention period out from 14 days to 28 days.
Presumably that was informed in some way. Is that what the member is after?
Yes; it is in relation to the preservation of evidence. I
understand exactly where Mr Hay is coming from. I do not have a problem with it. To take up the
Chairman's point, certainly in the context of Parliament, questions will be raised as to why this
particular time frame has been adopted. I think some general statement addressing that issue would
be in order.

Hon MATT BENSON-LIDHOLM:

The CHAIRMAN: If we are to request further information, we must be specific about what we ask
for. Sure, that discussion will no doubt come up in the house. Therefore, it might be useful if we
were to obtain that information and report on it in the meantime. I think we are after any further
information the witnesses may be able to provide regarding why the United Kingdom authorities
extended their initial period of detention from 14 to 28 days, if that information is available. That
would help inform things and it may help inform the debate. However, I note that this bill does not
refer to 28 days as well. Nevertheless, it would be helpful if our witnesses could provide us with a
little more information or point us in the direction of from where we might obtain it.
Mr Hay: Certainly.
Hon SHEILA MILLS: In terms of letting people know with regard to a person in the work force,

is there any capacity to seek redress for somebody wrongfully detained under a preventative
detention order? I would have thought that somebody detained for 14 days, for example, might be
very lucky to find a job when he got back from detention. With normal criminal charges, for
example, if somebody is wrongfully detained, there are ample avenues to pursue.
Mr Hay: Yes, there is such capacity. I believe in the copy of the bill that you have it would be
clause 57, the clause headed "Legal proceedings in relation to preventative detention orders". The
intent of the clause is to allow a person to seek a remedy for wrongful detention. Subclause (2)
states that when the Supreme Court has quashed a preventative detention order, or declared an order
to have been void, the person referred to in that section may apply to the Supreme Court for
compensation.
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Hon GIZ WATSON: Just to go back to the COAG communique that came out of that meeting, I
note that under the current security environment aspect, the briefing on current global domestic
security by directors of the Office of National Assessments and ASIO noted that the national
cOlmterterrorism alert remains at medium, as it has since 12 September 200l. Nevertheless, this
government and the federal government seem to be making some argument for different
circumstances and a degree of urgency. How do they make that argument, given that the
communique says that it is a medium alert and has been since September 2001?
Mr Hay: The leaders receive briefings from ASIO and the Office of National Assessments. They
were very lengthy briefings. The Prime Minister, Premiers and Chief Ministers had the chance to
question those officers about the information they were being given. At the conclusion of that
meeting, the leaders agreed that additional measures were required based on the information they
had been given during the briefing.
Hon GIZ WATSON: So it was information over and above what is written there?
Mr Hay: Yes, but, unfortunately, for the purposes of that description, the briefing was conducted at
a secret level, so the information that was conveyed cannot be shared.
Hon GIZ WATSON: It will be for parliamentarians to judge how urgent things are then. The next
issue in the agreement relates to page 5. We touched on the different constitutional matters that
resulted in the request for territory and state governments to take up additional time. Can you tell
me exactly what the constitutional constraints are that are referred to on page 5?
Mr Thomson: Perhaps if I may assist, as you will appreciate, the commonwealth Parliament is
constrained by the commonwealth Constitution. The commonwealth Constitution, unlike the state
Constitution, establishes the system of the separation of powers. In looking at chapter III of the
commonwealth Constitution, which talks about federal judicial powers, the High Court over a
number of years has developed a number of rules. There are three or four different rules. They all
have exceptions. To assist the committee, let me try to simplify the position. One of the general
rules is that judicial power may only be exercised by a court; that is, judicial power may not be
exercised by a non-judicial body. One of the questions you have to ask is what is contained within
the words "judicial power". The High Court has indicated that detaining a person is, as a general
matter, an activity done in the exercise of judicial power; that is, the courts sentence people to
detention following a verdict of guilty.

[12.30 pm]
One of the exceptions to that is the area in which detention can be carried out for non-punitive
situations; that is, normally detention is a punitive matter, which warrants the exercise of judicial
power. However, there may be some categories in which the detention is preventative detention,
not punitive detention. In those limited categories the exercise of power can be carried out by
someone who is not a court. The question then becomes: who can decide that people can be put
into preventative detention when there has not been a finding of guilt, and when can it occur?
Usually, the rule is that if someone is detained it can be done only by a court. Courts do it only
when there has been a finding of guilt based on legal rules and offences.
Hon GIZ WATSON: And evidence.
Mr Thomson: Of course, evidence to a standard, as you know. The situation that faced the
commonwealth was that this is a measure of preventative detention; therefore, it did not want to
infringe chapter III requirements by making this into punitive detention. That was the reason the
very limited amount of time of 48 hours preventative detention was chosen. It is a limited amount
of time for the specific object of protecting the community. Another example of preventative
detention without a finding of guilt or courts is cases in which there might be infectious diseases or
in the migration area in which the courts carved out an exception, of which you will be aware. It

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

45

Uniform Legislation and Statutes Review Committee
Uniform Legislation and Statutes Review

Monday, 1 May 2006

Page 11

was thought that if the commonwealth extended the period beyond 48 hours, that would create the
possibility of infringing the separation of powers.
Hon GIZ WATSON: And therefore a court challenge.
Mr Thomson: Therefore, it could invoke a court challenge. With a court challenge, the powers
would have to be placed within a court and be subject to the rules of evidence and the onus and
balance of proof etc. That would defeat the purpose of the bill, which is to prevent terrorist attacks
and to preserve evidence. The commonwealth was therefore of the view that under the
commonwealth Constitution it could not extend preventative detention to 14 days. Consequently, it
needed the assistance of the state Parliaments to enact state legislation because it was considered
that state Parliaments were not so constrained by the chapter III requirement of the commonwealth
Constitution. That is why the state Parliaments must enact legislation extending the period to 14
days.
Hon GIZ WATSON: Are you saying, therefore, that, in pure legal terms, state legislation is not
subject to the constraint of separation of powers?
Mr Thomson: That is correct. You will appreciate that there is an exception to every rule. The
commonwealth Constitution is divided into three distinct chapters, chapters I, II and III; therefore,
the court has said that there is a structural separation of powers. As you are aware, the state
Constitution does not have such a neat division; therefore, historically it has been said that, although
people talk about the separation of powers and the state Constitution, there is no separation of
powers as a legal matter. However, the High Court said that if a state judge is exercising federal
jurisdiction in a state court - that is, a state judge is exercising powers under commonwealth
legislation - when that same state judge is in a state court, because the judge in some other capacity
also exercises federal jurisdiction, some element of the commonwealth separation of powers flows
through to that state judge; therefore, even the state must be very careful. Therefore, the bill gives
the power to issue preventative detention orders to either state judges in their personal capacity or
retired judges. The state bill does not go as far as the commonwealth bill by extending the power to
issue preventative detention orders to people other than to judges in their personal capacity or
retired judges for reasons of policy; therefore, those people would be the most appropriate people to
issue them. It seems that the state Parliament is not constrained by the same constitutional limits as
is the commonwealth Parliament.
Hon GIZ WATSON: In the case of this bill the judges will be acting in an independent capacity
either as single judges or retired judges?
Mr Thomson: That is right, in a personal capacity.
Hon GIZ WATSON: Therefore, the decision to detain someone will not come from the court?
Mr Thomson: That is correct. It will come from the judicial officer in a personal capacity. That
can be done at the commonwealth level under commonwealth legislation for commonwealth judges
and under state legislation for state judges. The High Court also said that we must be careful even
in this area, when the judge is acting in a personal capacity, not to give the judge functions that are
incompatible with the nature of a court and that would lead the public to have a loss of confidence
in the court. It is a very new doctrine that is developing, and the High Court seems to apply that
doctrine more strictly in the commonwealth sphere; that is, we are now talking about the second
element.

The first rule is that judicial power can be exercised only by judges. The second rule is that judges
cannot exercise non-judicial power. The exception to that second rule is that judges can exercise
non-judicial power when they do it in their personal capacity. The exception to that exception is
that judges cannot exercise non-judicial power if it is incompatible with the public'S perception of
the independence of the court. On that second exception, the High Court has given state
Parliaments more leeway than it has the commonwealth Parliament, again because the notion of the
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separation of powers as a legal matter is not so entrenched in the state Constitution. It is a very
complex area of law. Here it was thought that the safest way constitutionally was to divide the
legislation into commonwealth and state legislation. If that constitutional impediment had not
existed at commonwealth level - I think: that some commonwealth legal officers think: it is not there,
because the cases are quite new, there is close division of authority between the judges - I think:
some commonwealth officers would have said that we do not need the states; we can detain for l4
days. However, the safer view was that we needed a more cooperative approach, with state
Parliaments involved.
HOD GIZ WATSON: In essence, it is a means of getting around a possible court challenge.
Mr Thomson: It is a means of ensuring that the legislation is constitutionally sound. It is a matter
of policy. It is a matter of how we deal with the constitutional constraints imposed on Parliaments
in this situation. In other legislation there are other areas in which the state government will say
that the commonwealth does not have the legislation; it cannot do it and neither will we do it. Other
areas in which the commonwealth does not have the legislative power, we need a cooperative
exercise and we will all do it. There were constitutional constraints in this area as there are in other
areas. It was thought that this was the way to make the legislation - if there is to be legislation constitutionally sound.
Hon GIZ WATSON: The only other legislation in the state that I am aware of under which judges
can act in an independent capacity is the exceptional powers or so-called anti-bikie legislation.
Have any charges been brought and carried through under that act?
Mr Thomson: I am not aware of a constitutional challenge if that has occurred.
HOD GIZ WATSON: I am not so much referring to a constitution challenge. I am aware that it is
a different use of a judge. We examined in great length how that would be established. I think
judges must be appointed to be special commissioners.
Mr Thomson: You are exactly right. The only other area I can think: of - there may be others - in
which judges act in a personal capacity is when they issue warrants such as search warrants or
telecommunications interception warrants. In the case of telecommunications interception warrants,
state judges act in their personal capacity under commonwealth legislation. There are precedents
for judges being used in a personal capacity. One of the reasons perhaps that we want to use judges
is that they are considered to be people of integrity independent from government influence even if
they are acting in their personal capacity.
Hon GIZ WATSON: Usually by the time a judge has retired he is considered to be retired! How
shall I put it?
Mr Thomson: I think that is right. Here, the added safeguard is that judges will be in the court as
well who will be used in their personal capacity. If we are to extend the range of people exercising
these powers from judges in their personal capacity, do we extend it to retired judges, someone else
and someone else? The purpose is to limit that range of people.
Hon GIZ WATSON: In drafting the state legislation, were the implications for human rights
considered?
The CHAIRMAN: Was any consideration given to whether the bill breaches the International
Covenant on Civil and Political Rights 1966? Ifso, what was the result of that consideration?
Mr Hay: The bill was being drafted at the same time the commonwealth legislation was under
considerable scrutiny in the Senate, following submissions made to a Senate inquiry into that
legislation, including on human rights issues. I cannot provide the answer to the specific reference.
The CHAIRMAN: I asked whether consideration had been given to whether the bill breaches the
International Covenant on Civil and Political Rights 1966.
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Hon GIZ WATSON: I believe it is article 9.
The CHAIRMAN: My colleague thinks article 9 might be relevant. Can you comment on that,
including article 9, if it is available, or on whether any other consideration been given to human
rights generally?
Mr Hay: We discussed it with the commonwealth to get its view about whether its legislation and,
indeed, the legislation in the states and territories breached any human rights obligations. The
commonwealth's attitude was that it believed it did not breach such obligations. Ms Lawrence
might have some more information.
Ms Lawrence: I think you have covered it. Essentially, the Senate examined the commonwealth
Anti-Terrorism Act and did not suggest it was in breach of any international covenant.
The CHAIRMAN: Are you saying that the matter has been considered and a decision made that it
is not in breach?
Ms Lawrence: That is right.
Mr Thomson: As I understand it, Mr Hay's comments are correct that the commonwealth
government and the Senate committee - at least a majority of the committee - took the view that the
commonwealth legislation did not breach international law, including that United Nations covenant.
Of course, we can always take differing views on legal issues, and I think some people have taken
the view, contrary to the commonwealth, that this legislation may breach international rights. I
understand that that view - or at least some matters put on the Chief Minister's web site - was taken
by the Australian Capital Territory. To assist members, it may also have been taken by some
lawyers. Members may be aware of an opinion that was published in a law review relating to some
of these matters. I do not have a copy of the law review with me, but for the information of the
committee in volume 9, 2005 University of Western Sydney Law Review, at about page 174
onwards, there is an item devoted to terrorism matters. Again, the government's view, at a
commonwealth level, is that this legislation does not breach human rights international law
covenants.
[12.45 pm]
The CHAIRMAN: Thank you for that response and that reference.
Hon GIZ WATSON: Was anything provided in writing to the government to that effect?
Mr Hay: Do you mean to the commonwealth government or state government?
Hon GIZ WATSON: To the state government.
Mr Hay: We do not believe we received anything in writing from the state on that matter because
it was debated so heavily during the Senate review.
Hon GIZ WATSON: You mentioned that detainees would be provided with information. Would
you provide to the committee, not now but on notice, what exactly would be told or given to a
detainee?
Mr Hay: I was really just referring to the bill itself.
Hon GIZ WATSON: You said something to the effect that detainees would be provided with
information in relation to the act, I assume.
Mr Hay: I will see if! can find the relevant clause. I think it is clause 35 of the bill.
Hon GIZ WATSON: Would detainees be provided with a copy of that clause?
Mr Hay: We have not developed the paperwork with the police in terms of the specific nature of
how they will be provided with that information. Particularly given the offence provisions within
the bill, there will have to be a lot of care given to explain to detainees, and make sure that they
understand the explanation, what they can and cannot do, what will happen to them while they are
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in detention and their rights to be able to contact people including the Ombudsman, Corruption and
Crime Commission and the Office of the Inspector of Custodial Services. We will put something
together for the benefit of the committee that will explain what is in the bill.
The CHAIRMAN: Thank you for taking that on notice.

I have a couple of final questions, which I hope will be quick ones because I am aware there are
other parliamentary duties beckoning a few members. Have any preventative detention orders been
issued in other states under their new laws?
Mr Hay: None that I am aware of. I expect from the National Counter-Terrorism Committee's
point of view that we would have heard if there had been.
The CHAIRMAN: Hopefully there will not be.
Mr Hay: That is what everyone hopes.
The CHAIRMAN: It is everyone's hope. We are not necessarily looking at these detention orders
being commonplace in Western Australia.
Mr Hay: The view expressed by everyone I have dealt with through the drafting of this bill is that
they hope it does not get used. Everyone is of the same mind.
The CHAIRMAN: Some of these laws were pushed through the commonwealth and other state
Parliaments with some urgency. Is that the case?
Mr Hay: There was certainly a lot of activity following the Council of Australian Governments
meeting to get the commonwealth legislation through before the Parliament rose in 2005. There
was considerable speed in some other jurisdictions. I know that in South Australia the issue of how
it dealt with its legislation was its impending election.
The CHAIRMAN: What about in Victoria?
Mr Hay: It went through very quickly, but I am not aware of any of the circumstances surrounding
how quickly it moved through the Parliament.
The CHAIRMAN: In what sort of facility will persons held under a preventative detention order
be held?
Mr Hay: The expectation of everyone who has been involved so far is that we would use our
secure prisons for that purpose. Of course, we do not know where in the state the detainees will be
apprehended or under what circumstances. The bill is relatively silent on that except that it makes
specific reference to specific provisions applying if the detention is in a prison. It is because of that
lack of certainty that the amendment in relation to the Inspector of Custodial Services was
introduced in the Legislative Assembly - we can be sure that regardless of where the person is
detained the same standards of humane treatment will apply as applies in the prisons, given that our
prisons are pretty heavily regulated in terms of what happens to people when they are there.
The CHAIRMAN: Would a detainee be held incommunicado and in solitary confinement?
Mr Hay: Yes, the whole notion of it is that they are to have no contact with anybody.
The CHAIRMAN: We notice that with the disclosure offences there are heavy penalties. Five
years' imprisonment is allowable for a detainee disclosing to anybody.
Mr Hay: That is why I explained that in providing information to the detainee we will have to go
to considerable care to make sure that they understand those sorts of provisions.
The CHAIRMAN: Obviously if someone were in a general prison population the story would
soon get out.
Mr Hay: They will certainly be isolated from anyone else.
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The CHAIRMAN: Thank you for clarifying that intention. I have one point I feel compelled to
raise, because I am sure people following this debate would wish me to raise it; that is, the
apparently ludicrous situation where a detainee is allowed to communicate to family or an employer
that he is not able to join them, having been detained, but is not allowed to tell them that he is
subject to a preventative detention order. It seems ludicrous to some commentators if one considers
it along the lines of the proposition that I will put to you now. Let us say a person detained contacts
his mother, a contact facilitated by the police, to tell her that he will not be coming home, but he is
forbidden to tell her why he cannot come home. What do the drafters of this bill seriously think any
mother in that situation will do?
Mr Hay: We wondered the same thing ourselves. I have not had the benefit, although I wish I had,
of learning more about that end of arrangements in the United Kingdom, given its experience with
it. By the same token, it has not been raised as having presented any particular difficulties for it.
The CHAIRMAN: That is in the UK?
Mr Hay: Yes, in the UK. The only solace I can draw in relation to considering it is that the
circumstances here will be so extreme that we are not just talking about a normal person in a normal
frame of mind in the population; this is someone about whom we have so much information,
although not enough to charge them, that he is in some way either related to a previous terrorist
attack or about to commit one himself.
The CHAIRMAN: If that is the case, why does the legislation contemplate allowing a contact with
a family or business associate?
Mr Hay: I guess it is so that they know they are not in any harm - there is no harm coming to them.
I entirely understand that it would raise many more questions than it would answer. You can only
wonder, and I wonder out loud, that probably it would be in an environment where there would be
considerable noise raised in the community generally - in the media - that there may be enough
ability for people to put one and one together and get two as a result of knowing that this legislation
is out there.
The CHAIRMAN: Thank you for putting that last item of discussion on the record because I am
sure it will be picked over again in the house and it may assist the house in its deliberations on that
matter.
Mr Hay: We will certainly look at our information to see whether there is anything we can learn
from the UK about that experience and we will provide to the committee staff anything that we
happen to find in relation to that point.
The CHAIRMAN: I will draw our hearing to a close now. I would like to thank our witnesses for
their assistance and wish them a good day.
Hearing concluded at 12.55 pm

50

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

ELEVENTH REPORT

STANDING COMMITTEE ON UNIFORM LEGISLATION
AND STATUTES REVIEW

TERRORISM (PREVENTATIVE DETENTION) BILL 2005

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
WEDNESDAY, 10 MAY 2006

Members
Hon Simon O'Brien (Chairman)
Hon Matthew Benson-Lidholm
Hon Sheila Mills
Hon Donna Faragher

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

51

Uniform Legislation and Statutes Review Committee
Uniform Legislation and Statutes Review

Wednesday, 10 May 2006

Page 1

Hearing commenced at 9.45 am

QUAIL, MR HYLTON
Vice-President, Law Society of Western Australia, examined:

The CHAIRMAN: On behalf of the committee, I welcome you to the hearing.
Mr Quail: I appear before the committee today as the Vice President of the Law Society of
Western Australia and also on behalf of the Criminal Lawyers Association of Western Australia, of
which I am the immediate past president.
The CHAIRMAN: You have signed a document entitled "Information for Witnesses". Have you
read and understood that document?
Mr Quail: Yes, I have.
The CHAIRMAN: These proceedings are being recorded by Hansard and a transcript of your
evidence will be provided to you. To assist the committee and Hansard, please quote the full title of
any document you refer to during the course of the hearing for the record. Ensure that you do not
cover the microphones with papers or make noise near them. I remind you that your transcript will
become a matter for the public record. If for some reason you wish to make a confidential
statement during today's proceedings, you should request that the evidence be taken in closed
session. If the committee grants your request, any public and media in attendance will be excluded
from the hearing. Please note that until such time as the transcript of your public evidence is
finalised it should not be made public. I advise you that the premature publication or disclosure of
evidence may constitute a contempt of Parliament and may mean that the material published or
disclosed is not subject to parliamentary privilege. Would you like to make an opening statement?
Mr Quail: I will give a brief opening statement. I am here also to answer any questions the
committee has. I hope members have a copy of the Law Society of WA's initial submission on the
Terrorism (Preventative Detention) Bill 2005 and also the Law Council of Australia's submission
on the commonwealth's anti-terrorism bill. I suspected that the committee did not have the Law
Council's submission, and so I have arranged for copies of that to be provided to members, as I
shall make some reference to it. The Law Society of WA, the Criminal Lawyers Association and although I do not speak on its behalf - the Law Council of Australia, have very grave reservations
about the system of preventative detention that is embodied in this bill before Parliament, as it did
with what is now the commonwealth Anti-terrorism Act 2004.

A longstanding principle of our law can be traced back to the Magna Carta. Whenever lawyers hear
somebody say Magna Carta, they duck under the table. Since 1215 there has been some form of
security in western democracy of a right to liberty and security of person and a right to not be
deprived of that liberty and security of person except by lawful process. Indeed, inscribed at the
base of the Statue of Liberty are the words of Benjamin Franklin who said, "Those who would give
up essential liberty to purchase a little temporary safety deserve neither liberty nor safety."
From our perspective, the system of preventative detention is the thin end of the wedge.
Preventative detention is anathema to western democracy, and we oppose it. We do not think that
this bill is capable of amendment. A system of preventative detention should not be implemented in
either this state or anywhere else in Australia. That does not sit well with many people and the
reality is that inevitably a system of preventative detention will be established. Despite what might
be said about potential amendments to the bill, the basic position of the Criminal Lawyers
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Association and the Law Society of WA is that preventative detention is anathema. It is clear from
the second reading speech and from the political debate that this legislation has come about because
of an agreement reached by the Premiers in each state at COAG in September 2005 to implement a
system of preventative detention to extend the powers of the commonwealth beyond the 48-hour
system of preventative detention it was able to put in place. The commonwealth passed its bill in
what can only be described as an unseemly rush before Christmas. There was no opportunity for
and no informed public debate on the need for the legislation. There has been no real attempt on the
part of any political entity to justify the need for this legislation other than to make reference to acts
of terrorism in other countries, which is very easy to do and which plays to the public's fear.
However, no explanation has been given about why these new powers are needed.
Last year Dennis Richardson said that the powers that were available to ASIO were working well.
ASIO currently has very extensive powers. It does not even use many of those powers for
questioning and detention warrants. It uses some of the questioning warrant powers but when I last
checked a couple of months ago, it had not used its detention powers under the warrant system, yet
we are now having preventative detention foist upon us. The Law Society of WA must ask: why
are these powers necessary; why is the serious curtailment of individual liberty necessary; and how
will it prevent acts of terrorism?
A system of preventative detention existed in England prior to the London bombings and clearly it
made no difference. It is very easy at the stroke of a pen to introduce laws such as this, particularly
when there is no real informed public debate about them. However, it is far harder to stop terrorists
in their tracks. We do not believe that this legislation will achieve that end. In a moment I will
refer to some of the aspects of the bill that clearly indicate this proposed legislation is not designed
to catch terrorists at all; it is designed to catch people who are on the periphery and to deprive them
of their liberty and their essential rights.
That is all I have to say as an opening statement. I will now refer to the nuts and bolts of the
proposed preventative detention system. I will make two points about it, both of which are
encapsulated in the Law Council and the Law Society of WA's submissions. The first point relates
to people who are likely to be caught under a system of preventative detention, and the second is the
concern of the Law Society and the Criminal Lawyers Association about the involvement of the
judiciary in the making of preventative detention orders. We consider that to be an extrajudicial
function. Ultimately, it might result in undermining the public's confidence in the judiciary because
the judiciary has been roped in to perform executive acts.
I will address the first issue. Clause 9 of the bill provides that a person against whom a preventative
detention application can be made is a person who (i)

is going to engage in a terrorist act;

(ii)

possesses a thing that is connected with the preparation for, or the engagement of a
person in, a terrorist act; or

(iii)

has done an act in preparation for, or planning, a terrorist act;

It states also -

(b)

making a preventative detention order in relation to the person would substantially
assist in preventing a terrorist act occurring.

Since September 11, the commonwealth government alone has introduced 34 new pieces of antiterrorism legislation. The range of activities that have now been criminalised as a result of that
legislation is far wider than it was before. I do not profess to be an expert on all that legislation
because there is so much of it. An enormous range of previously legal activities have now been
criminalised. It is an offence to associate with terrorist organisations and it is an offence to raise
money for them - even recklessly. When looking at the federal legislation, it is almost impossible
to imagine an activity or a preparation for an activity involving terrorism that is not caught by it and
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which is not criminalised. The effect of that is a very broad and potent range of laws that
criminalise not only acts of terrorism, but also all manner of preparation for terrorist acts and the
association of people involved in those acts. Extraordinary powers have been granted to the
commonwealth regarding surveillance and ASIO questioning warrants etc.
Obviously the
Terrorism (Extraordinary Powers) Act is in place now. Those two aspects of the new legislation
increased criminalisation and broadened police powers.
Anything that a layperson would apprehend as being deserving of a criminal sanction is now well
and truly caught by legislation. Police officers currently have the power to arrest people who are
involved in the preparation of acts of terrorism or who are in any way associated with the
preparation and planning of acts of terrorism. Furthern10re, they have ample powers to gather
evidence through surveillance and phone taps. That capacity existed well before any of these
amendments were made. Jack Roche, whom I represented, was caught under the old law of the
traditional concepts of conspiracy. A range of new laws is now in place and extra powers have
been given to police them. The effect is that if our police officers are doing their job properly, they
could quite easily charge and bring before a court the people that you and I would expect to be
apprehended for the preparation and planning of terrorism activities.
[10:00 am]
If people are in possession of detonators and are planning terrorist activities, if they are involved in
fundraising for that or if they are involved in talking to their mates about it and starting to
implement a plan, that activity is criminalised and makes them liable to arrest if the police are doing
their job. Those are the people that the public would expect to be arrested and brought before a
court and the court would then decide whether they ought to get bailor remain in custody. You
might think that the exercise at the discretion of the court would often be that they remain in
custody. That exists now completely separate to any system of preventative detention. We do not
need a system of preventative detention to catch people who are planning terrorist acts, financing
terrorist acts or involved in supporting terrorist acts in any way. That behaviour is criminalised and
those people are liable to arrest if the police are doing their job.

The CHAIRMAN: If you have a situation now where someone is involved in a conspiracy to
commit some criminal act at some later point, do the Western Australian police currently have the
power to arrest that person?
Mr Quail: The Western Australian police have always had that power and the Australian Federal
Police have that power and more. ASIO can bring them in on questioning warrants, detain them for
seven days and force them to answer questions. Those powers exist. In relation to a standard
conspiracy, they have always existed in Western Australia. What is more, the powers to gather the
evidence are far greater than they ever were in terms of surveillance powers and the ability to find
the evidence pointing to them. It has always been there. We do not need preventative detention.
We think preventative detention is aimed at a far broader category of people - people who are not
necessarily intentionally or knowingly involved in any way in terrorist activities but who
nevertheless, perhaps completely unknowingly, have something or are in a position to enable the
commission of an act or, further, the planning of an act. They would be caught by this preventative
detention order. For example, clause 9(1 )(a)(ii) says a person is a person to whom section 9 applies
if the person possesses a thing that is connected with the preparation for, or the engagement of a person
in, a terrorist act.
From a lawyer's perspective, that means that if you or I possess someiliing, we might not be the
terrorist. We might have nothing to do with the terrorist but we nevertheless possess something
which the terrorist might want. We would be a person to whom the preventative order might apply.
It might be a bit far fetched to say that I might have someiliing that ilie terrorist might want but it
might not be so far fetched to say that the potential terrorist's mother or aunt has a premise where
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perhaps they are going to make a bomb. She might know nothing about that - she is an entirely
innocent bystander - but because the authorities know that her premise or the thing that she has
might be used in that way, she is a person in relation to whom the preventative detention order
could be applied for. She is someone who would never ever - the current category of criminal
liability is fairly wide - be charged with a criminal offence but who would nevertheless be caught
by the scope of the preventative detention order. That is how wide we see it to be. Any form of
preventative detention is anathema, particularly where it is so wide as to catch people who have
their conduct criminalised, who would never be charged with anything. So we see that it is that
wide in its potential application. It is a system which is abhorrent. That is the first point.
The second point that we have, and it is the one made by the Law Council of Australia in the
submission that I handed to you, relates to the involvement of the judiciary and the making of
preventative detention orders. In Fardon v Attorney-General, which is referred to in the paper - that
is, the Attorney-General of Queensland, 2004, 210 Australian Law Reports 50 - Justice Gummow
said ... detention by reason of apprehended conductin other words, anticipated conduct ... is at odds with the central constitutional conception of detention as a consequence of
judicial determination and engagement in past conduct.
He also said that detention without adjudication of criminal guilt, even as a result of a judicial
process, was inconsistent with chapter III of the Australian Constitution. Essentially, getting a
Supreme Court judge to make the initial PD~, which is what the bill currently enshrines, is
involving a Supreme Court judge in what we would say is essentially an executive function - in
other words, assisting the police. When asking a judge to make a preventative order, you are asking
the judge to do something which is not what judges do. Judges review conduct. Judges make
determinations about past conduct. Taking this huge leap and asking a judge to have a look at an
issue of a preventative detention order on the basis of anticipated conduct is completely outside the
scope of proper judicial conduct. It is framed in the second reading speech. Supreme Court judges
will be doing this on the basis of their written consent and in a personal capacity because there has
to be some doubt about their ability to do this in a judicial sense. If this provision comes into being,
it will certainly involve a dramatic extension of traditional concepts of what judges do and
ultimately make the judiciary liable to be undermined because of a perception that they are involved
in supporting the executive in supporting the police in the making of such orders.
There is the issue of the review of PDOs. By comparison, although I am certainly not familiar in
any detail with the other states, the review provisions are reasonably strong in that once the PD~ is
made, you go straight before a judge of the Supreme Court. The original bill said that there had to
be at least two judges of the Supreme Court. Now it has come down to one, as long as it is not the
judge who issued the PD~ in the first place. We think these events will be fairly uncommon.
Given the seriousness of what has been contemplated, at least two Supreme Court judges ought to
be reviewing it. I am talking about constructive amendments as opposed to chucking the whole
thing out. We think it will be better if there are two judges, who I am sure would be available on
very short notice, to review any PD~. There is a system ofreview there. We acknowledge that. It
is reasonably strong but there are still these questions about involvement of the judiciary in this type
of action in the first place.
I would also say that we are concerned - it is certainly in the Law Society's submission in relation
to the original bill - that in circumstances where you are going to deprive somebody of their liberty
and deprive them of a fundamental right which has existed for a long time, it is necessary for there
to be some equality of arms. Whilst the bill properly enshrines a right to legal representation, in our
submission, that is not sufficient. There should be an active provision for legal representation, and
that should be competent representation paid for by the state. There will not be a huge impost on
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the state budget because we would certainly hope that there would not be very many PDOs being
~rought befor~ :he. courts. In those circu~stances where it does occur, there ought to be not only a
nght but a faclhtatlOn of legal representahon paid for by the state.
The CHAIRMAN: A similar sentiment was contained in a submission that was provided to us in
response to our request for submissions. In fact, you prepared the paper on behalf of the Law
Society. We will take that matter on board and consider it, seeing as you have now brought it to our
attention twice. Mr Quail, could I ask for your view on an argument that has been put publicly _
that the bill breaches the International Covenant on Civil and Political Rights 1966. Do you have a
view on that?
Mr Quail: The Law Society might have expressed that view. I have to find the relevant covenant.
I do not think I brought it with me.
The CHAIRMAN: There is a reference to that in the submission in your name on page 3.
Mr Quail: I do not have the covenant with me but I am sure I can find it in the Law Council
submission. I refer you to pages 24 and 26 of the Law Council submission which I have handed
over. Although the Law Council made reference to the Convention on the Rights of the Child, I
have not incorporated that in the Law Society submission because one of the other good things
about this state bill is that it does not apply to children. Paragraphs 149 to 166 of the Law Council's
submission address various articles and their potential contravention, contained in the International
Covenant on Civil and Political Rights.
The CHAIRMAN: Thank you for drawing those paragraphs to our attention. Obviously we take
note of all submissions received. Thank you for reinforcing that particular view, which we will also
consider during our subsequent deliberations. The bill currently before us is a departure, as we
understand it, from similar legislation in other jurisdictions in how it allows lawyers, subject to a
security clearance, to communicate with their detained client without being monitored by police.
Do you have any views on that?
Mr Quail: I am grateful for that amendment. It is a departure and it is an improvement on what
exists in other acts interstate. I do not want to get away from my main point. This bill is better than
other state bills in terms of the protections that are offered, and better than the federal act.
Specifically in relation to the point that you have raised, we would say that it should apply to all
lawyers. If you are instructed as a lawyer or professional person by someone who has been the
subject of a PDO, you assume professional obligations and there is no requirement or need for a
conversation between you and your client to be monitored. We are bound by ethical obligations in
those circumstances. If a lawyer is aware following a discussion with a client that an offence is
likely to still be committed, it would be incumbent upon the lawyer to tell the police about that.
Lawyers have professional responsibilities. They are cognisant of them. This bill suggests that
lawyers are not to be trusted and they need to have their conversations monitored.
Having said that, the amendment that has been made to give protection to some lawyers who have a
security clearance is certainly welcome. If you have to instruct a lawyer who has a security
clearance, your conversation would not be monitored unless there is a specific monitoring order
which has been made by the Supreme Court. In practical terms, as far as I know, there are only two
defence lawyers in Western Australia who have a security clearance, and I am one of them. It can
be very difficult for anybody who is apprehended under one of these orders to get a security cleared
lawyer. That is the practical ramification. Most people would end up in a position where they are
stuck with a lawyer who has the conversation monitored.
[10.15 am]
At the end of the day, we do not understand why it is necessary to have it monitored. We are alsQ
very concerned - we mentioned this in our submission - about the draconian penalties imposed on
lawyers in relation to disclosure offences. From my perspective, it is a big disincentive to be
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involved in providing this sort of advice and acting for people on PDOs if lawyers make themselves
liable to a penalty of five years' imprisonment just for giving someone advice and if there is an
accidental or relatively innocent disclosure as a result of that. For example, if you have a client in
preventative detention - boom, you are faced with the prospect of being arrested and charged and
you are liable to five years' imprisonment. That is wrong; it is an anathema.
The CHAIRMAN: Is the security clearance that you hold in connection with your duties as a
lawyer or for some other purpose?
Mr Quail: It is no secret. Currently, if you act for someone who is charged with any of these
terrorism offences, you require a security clearance before the commonwealth will disclose any of
the evidence. I had to get a security clearance when I was acting in relation to the matter of Roche.
The commonwealth would not disclose the brief of evidence without my having the security
clearance.
The CHAIRMAN: What is involved in obtaining a security clearance?
Mr Quail: You basically bend over a table and have every orifice explored from every angle over a
period ofmonths!
The CHAIRMAN: Metaphorically speaking!
Mr Quail: It is a huge imposition. I do not know whether I am allowed to say it. You get asked
questions about every aspect of your life and then you start getting phone calls from people you
have not spoken to for 15 years because they have had some fellow ring them up and ask questions
about you!
The CHAIRMAN: It is a time-consuming and detailed process?
Mr Quail: Yes, it is a time-consuming and detailed process. It is a personally invasive process
The CHAIRMAN: It is not just a matter - I am thinking of future lawyers planning to obtain a
security clearance if they need to represent a client in the off-chance that these preventative
detention orders are used - of applying somewhere, quoting a referee and getting a bit of paper for a
clearance. It is a drawn-out process?
Mr Quail: A commonwealth agency called the Australian Security Vetting Service exists purely to
undertake security clearances. There are different levels of clearances. The degree of detail
depends on the clearance that you are trying to get. It is a lengthy process and it is very time
consuming. It involves an assessment of you and not only are your referees spoken to, but also they
approach people who know you. Then they come back and give you a clearance. It is something
you have to keep renewing. Depending on the level of the clearance, the service looks at not only
your personal history, but also your financial history, because they look at your bank records.
Indeed, they look at everything.
The CHAIRMAN:
clearance.

We have established the point that it is a thorough and formal security

In your opening remarks you stated that one of the Law Society's primary concerns was a
fundamental one; that is, the underlying principle of the bill, preventative detentions, is bad and,
therefore, the bill itself is irredeemable from that point of view.
Mr Quail: That is completely accurate.
The CHAIRMAN: I think you used the expression "thin end of the wedge". With the federal laws
- you mentioned that there were many examples - and with the other states enacting laws roughly
uniform with this bill, have we not reached the point at which we are well past the thin end of the
wedge and does this bill not harmonise a final jurisdiction that already exists?
Mr Quail: We know that to be the case. The former Premier entered into that agreement at a
COAG meeting. As we understand it from our own lobbying efforts, this is a done deal. Now it is

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

57

Uniform Legislation and Statutes Review Committee
Uniform Legislation and Statutes Review

Wednesday, 10 May 2006

Page 7

a case of whether any potential amendments can be made, and we have suggested certain things. It
does not change the fact that from a philosophical perspective, this bill is repugnant. We need to
make that point as strongly as we can. It may well be that the state's hands are tied, but that does
not make it right. Most of the blame we place fairly and squarely at the feet of the commonwealth
government. It started the ball rolling without any proper debate. It was the one that rushed the
federal bill - the Anti-Terrorism Act (No 2) - through Parliament just before Christmas on the back
ofthe industrial relations stuff. It was an appalling way to go about it. The opposition also has a lot
to answer for. That is the way it happened.
The CHAIRMAN: Thank you for your frank assessment. I assure you, as a representative of the
Law Society, that that objection is noted and that we will consider it in our deliberations and
ultimately in our report.

Moving on, we have received your submission that the fundamental principle of the bill is bad and
that, therefore, the bill should be thrown out. However, you have also acknowledged that if the bill
proceeds, amendments made in the Legislative Assembly or amendments that may be entertained in
the Legislative Council may make it better - or perhaps you might prefer to say less bad. We have
already canvassed a few of those with you this morning and you referred to the changes in the
Legislative Assembly. What further amendments would you make to the bill? We have already
discussed the question of legal aid being made available.
Mr Quail: That is right. The state should provide a solicitor to the person subject to the PD~. In
other words, more than a mere right, a solicitor should be provided. A good example, by way of an
analogy, is what occurred in the United Kingdom. This is purely in relation to the field of criminal
law. If you have watched The Bill, you would have seen that the UK has a slightly modified
caution at the start of a police interview. The caution in the United Kingdom is, "If you don't tell us
now, something that you say later could be commented on before a jury." In Australia the caution
is, "You don't have to say anything if you don't want and if you do say anything it will be used in
evidence against you." The modified caution in England came about as a result of a report written
by Lord Devlin. It was brought into being and it was seen as desirable. However, the flipside of
the coin is that when that new system of cautioning came into being, the government provided
solicitors who were on call and on duty at every police station in the country to advise people of
their rights. In that way, they are given independent advice and they do not have to rely on the
advice of police officers. That is what I am talking about.

In England they took away the right of the absolute caution, which is the caution that we use here.
They modified it and told people that if they had something to say, they had better say it now.
When that right was removed, the government provided solicitors at police stations to give proper
advice. This issue is not the same, but the analogy is appropriate. If you are going to remove a
fundamental right and make people subject to preventative detention, it is not enough to give them
the right to legal representation - the government should facilitate it. Bear in mind also that when a
person is in detention, he or she is surrounded by the executive of the state. A lot of people in that
situation, particularly a little old lady who has been grabbed just because her son-in-law is hanging
around her house and might be planning something, do not necessarily have the ability, knowledge
or will to demand and exercise their rights. We say that that right should be facilitated. You need
to make a solicitor available and that could be done through Legal Aid. Legal Aid is the
appropriate agency to manage that. Certainly, that is one amendment we would make.
The CHAIRMAN: You also mentioned the number of judges that would review a PD~.
Mr Quail: The amendment is well intentioned, because it would probably be easier and quicker to
get one judge to review. However, the society thinks that because of the seriousness of what is
being contemplated - in other words, the review of a preventative detention order - the order would
have already been made by someone of the level of a Supreme Court judge. The initial order will
be made by a Supreme Court judge or a retired judge. It is not sufficient to have that order
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reviewed by another judge. We must have, as the original bill required, at least two. The bill now
reads "review by another judge". The original bill stated that it had to be one or more judge. Given
that these things are not going to be happening every day, we do not think that it would be a big
imposition on the Supreme Court to make two or three judges immediately available. We think that
they would cooperate in that endeavour. We would prefer the original position to be reinstated. At
least two judges should review the making of a preventative detention by the original or retired
judge.
The CHAIRMAN: Would you still retain the qualification that those reviewing judges not include
the issuing judge?
Mr Quail: Those judges should not include the issuing judge. I think it is described in the bill as
the issuing authority.
The CHAIRMAN: I think that is clear.
Mr Quail: I commend the state for not having a shoot-to-kill policy which, again, is a bit different
to elsewhere. We think that there should be a sunset clause. There are review provisions in the bill,
and those review provisions are better than those in the other acts that we are aware of in that
quarterly reporting back to Parliament is required at the end of tirst year and every three years after
that. Given the substantial erosion of fundanlentalliberty, there ought to be a sunset clause so that
the act expires. We have already discussed the issues of monitoring and penalising lawyers. There
are other suggestions in the Law Council's submission in terms of amendments that would also
apply equally to the state position. I have not read through them recently, so perhaps it is best that
in due course the committee have a close read of that submission and take account of the matters
raised by the Law Council of Australia.

I have not mentioned one of the things that the Law Council was keen on, which I doubt would be
passed. One of the big problems with a PD~ is that it is an ex parte application; in other words, it is
made by the police to the issuing authority and the person who is subject to the PD~ has no right of
response at that point. The right of response comes only on review of the matter. Certainly, it
would be better if the application were not ex parte; in other words, the person who is about to be
the subject of a PD~ should have the right to say something and object to it before the issuing
authority. I suspect that that would be contrary to the intent of the PD~.
Hon DONNA FARAGHER: In your opening statement you referred to the fact that some ASIO
detention powers are not being used. Were you referring to the 48-hour detention period?
Mr Quail: No. The 48-hour provision is essentially what came into being in the Anti-Terrorism
Act 2002 just before Christmas. That was the extent to which the commonwealth could implement
a preventative detention scheme.

[10.30 am]
Then it went clamouring to the states and said that it needed them to extend it 14 days. I am talking
about the extensive legislation that was passed in 2002-03. There were a lot of acts. Section 34D
of the ASIO Act gives it very wide powers, upon the issue of a warrant, to take people into custody
completely secretly - they are not allowed to communicate it to anybody - for the purpose of
questioning. That is a mandatory questioning process; people do not have the ability to refuse to
answer. Those warrants are called questioning warrants. It also has under that legislation the
ability to detain people for up to seven days to enable that process to finalise or further
investigations to take place. As at the end of last year, the position certainly was that ASIO had
used its questioning powers, but it had not used its detention powers at all. Again, we say that the
question that arises is: why is this legislation necessary? There is plenty of existing power. It has
not been used. Why is there a need for more power?
The CHAIRMAN: If this power is available to ASIO officers, is it also available to Western
Australian police officers?
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Mr Quail: No, it is an ASIO power. Bearing in mind that ASIO and the federal authorities work
hand in hand with state policing agencies on counter-terrorism, I could not conceive of a situation in
which state police might become aware of a matter about which they thought they needed to
question somebody and would not involve ASIO.
Hon MATT BENSON-LIDHOLM: I think I understand completely where you are coming from.
I do not have any further questions or any issues.
The CHAIRMAN: Mr Quail, the substance of your submission on behalf of the Law Society is
clear. I thank you for making the submission and for discussing those further points. Unless there
are any further matters you want to bring to our attention, we will conclude the hearing at this point.
Mr Quail: Thank you again for the opportunity to hear from us.
The CHAIRMAN: On behalf of the committee, thank you for making your time, experience and
expertise available. It is appreciated.
Hearing concluded at 10.32 am.
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APPENDIX 2
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION
The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to
the issue of uniformity in legislation which were endorsed by the 1996 Position Paper. A brief
description of each is provided below.
Structure 1:

Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in
its operation to matters not falling within the Commonwealth’s
constitutional powers.

Structure 2:

Complementary or Mirror Legislation. For matters which involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Structure 3:

Template, Co-operative, Applied or Adopted Complementary
Legislation. Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Structure 4:

Referral of Power. The Commonwealth enacts national legislation
following a referral of relevant State power to it under section 51
(xxxvii) of the Australian Constitution.

Structure 5:

Alternative Consistent Legislation.
Host legislation in one
jurisdiction is utilised by other jurisdictions which pass legislation
stating that certain matters will be lawful in their own jurisdictions if
they would be lawful in the host jurisdiction. The non-host
jurisdictions cleanse their own statute books of provisions
inconsistent with the pertinent host legislation.

Structure 6:

Mutual Recognition. Recognises the rules and regulation of other
jurisdictions. Mutual recognition of regulations enables goods or
services to be traded across jurisdictions. For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.
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Structure 7:

Unilateralism. Each jurisdiction goes its own way. In effect, this is
the antithesis of uniformity.

Structure 8:

Non-Binding National Standards Model. Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation. Such decisions are, however,
variable by the respective State or Territory Ministers.

Structure 9:

Adoptive Recognition. A jurisdiction may choose to recognise the
decision making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.
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FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of
individuals?
1. Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?
2. Is the Bill consistent with principles of natural justice?
3. Does the Bill allow the delegation of administrative power only in appropriate cases
and to appropriate persons? Sections 44(8)(c) and (d) of the Interpretation Act 1984.
The matters to be dealt with by regulation should not contain matters that should be
in the Act not subsidiary legislation.
4. Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?
5. Does the Bill confer power to enter premises, and search for or seize documents or
other property, only with a warrant issued by a judge or other judicial officer?
6. Does the Bill provide appropriate protection against self-incrimination?
7. Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?
8. Does the Bill confer immunity from proceeding or prosecution without adequate
justification?
9. Does the Bill provide for the compulsory acquisition of property only with fair
compensation?
10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?
11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12. Does the Bill allow the delegation of legislative power only in appropriate cases and
to appropriate persons?
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13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative
power (instrument) to the scrutiny of the Legislative Council?
14. Does the Bill allow or authorise the amendment of an Act only by another Act?
15. Does the Bill affect parliamentary privilege in any manner?
16. In relation to uniform legislation where the interaction between state and federal
powers is concerned: Does the scheme provide for the conduct of Commonwealth
and State reviews and, if so, are they tabled in State Parliament?
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COUNCIL OF AUSTRALIAN GOVERNMENTS' COMMUNIQUE
SPECIAL MEETING ON COUNTER-TERRORISM
27 SEPTEMBER 2005

The Council of Australian Governments (COAG), comprising the
Prime Minister, Premiers, the Chief Ministers of the Australian Capital
Territory and the Northern Territory and the President of the Australian Local
Government Association, held a special meeting in Canberra today to consider
Australia's national counter-terrorism arrangements.
This Communique sets out the agreed outcomes of the discussions.

Current Security Environment
COAG was briefed on the current global and domestic security environment by
the Directors-General of the Office of National Assessments and the Australian
Security Intelligence Organisation, and noted that the national counter-terrorism
alert remains at medium, as it has since 12 September 2001. A terrorist attack
in Australia continues to be feasible and could occur. COAG also discussed the
implications of the July 2005 terrorist bombings in London for Australia's
security and counter-terrorism arrangements.
F

National Emergency Protocol
COAG noted that national emergency arrangements are well developed and are
coordinated across Australia through a range of inter-governmental fora.
COAG also noted the importance of a consistent and co-ordinated response by
Commonwealth, State, Territory and local government at the onset of any
national emergency. Leaders noted that the current arrangements have the
capacity to manage any foreseen substantial emergencies. Leaders agreed to
develop a protocol to ensure effective coordination and communication in the
unlikely event of an emergency of greater magnitude.
COAG Senior Officials will report back to COAG out-of-session on the
protocol.

Security of Mass Passenger Transport
COAG agreed that the security of mass passenger transport continued to be a
high priority for Australian governments. COAG noted the findings of a recent
assessment of Australia's urban mass passenger transport security
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arrangements, conducted jointly by the Commonwealth and State and Territory
Governments through the National Counter-Terrorism Committee (NCTC) and
the Transport Security Working Group, a sub-group of the Standing Committee
on Transport. COAG also agreed to strengthen and build on existing transport
security arrangements through a range of measures which aim to:
•
•
•
•

further develop and implement technological and other solutions;
broaden the capacity of transport operators, their staff and the public to
contribute to the security of surface transport;
facilitate incident planning and preparation by operators; and
support an integrated approach to transport precinct security.

The NCTC will report to COAG on progress in implementing these measures
by mid-2006.
A National Approach to Closed-Circuit Television

COAG discussed the significant role that closed-circuit television (CCTV)
played in the identification of the perpetrators of the July 2005 terrorist attacks
in London and its potential to assist police counter-terrorism investigations.
COAG noted that jurisdictions already have extensive CCTV networks across
transport, public spaces and major facilities. COAG agreed that each
jurisdiction would undertake and share across governments a review of the
functionality, location, coverage and operability of mass passenger transport
sector CCTV systems. This will be a first step towards a broader consideration
of the use of CCTV in support of counter-terrorism arrangements.
COAG also agreed to a national, risk-based approach to enhancing the use of
CCTV for counter-terrorism purposes, including the development of a National
Code of Practice for CCTV systems for the mass passenger transport sector.
The Code will set a policy framework, objectives, protocols and minimum
requirements for the use of CCTV systems to enhance counter-terrorism
arrangements so that future investment is based on appropriate risk analysis. It
will also contain agreed requirements for fixed and mobile CCTV systems, and
national guidelines for the collection, storage, access, use, privacy, disclosure,
protection and retention of CCTV information. The Code will allow each
jurisdiction to determine its own CCTV requirements having regard to the use
of CCTV for local counter-terrorism purposes. COAG further agreed that a
COAG Working Group, to be chaired by Victoria, would be established to
develop the Code that will involve consultation with private industry. The
Working Group will make an initial report to COAG in February 2006 with the
draft Code.
COAG agreed to identify necessary legislative measures to ensure consistent
implementation of the Code, to encourage business and industry to comply with
72
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the Code, and to work cooperatively in research, development, trial and
evaluation of new CCTV technologies.
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National Action Plan to build on the Principles agreed at the
Prime Minister's Meeting with Islamic Community Leaders

A meeting of Islamic community leaders, the Prime Minister and other
Commonwealth Ministers held on 23 August 2005 unanimously rejected
terrorism in all its forms, endorsed a Statement of Principles and committed
itself to work within the laws of Australia to combat intolerance and violence.
All jurisdictions are pursuing initiatives to strengthen links with Australian
Muslim communities and promote respect and understanding. COAG noted the
outcomes from Commonwealth and State initiatives involving faith leaders to
strengthen community harmony, safety and understanding. COAG encourages
inter-faith dialogue. To address further intolerance and the promotion of
violence, COAG agreed to request the Ministerial Council on Immigration and
Multicultural Affairs to develop a national action plan to build on the principles
agreed at both the Prime Minister's August 2005 meeting and meetings
between State and Territory leaders, and faith and community leaders, and to
report back to COAG on progress by the end of2005.
Strengthening Counter-Terrorism Laws

COAG considered the evolving security environment in the context of the
terrorist attacks in London in July 2005 and agreed that there is a clear case for
Australia's counter-terrorism laws to be strengthened. Leaders agreed that any
strengthened counter-terrorism laws must be necessary, effective against
terrorism and contain appropriate safeguards against abuse, such as
parliamentary and judicial review, and be exercised in a way that is
evidence-based, intelligence-led and proportionate. Leaders also agreed that
COAG would review the new laws after five years and that they would sunset
after 10 years.
COAG agreed to the Commonwealth Criminal Code being amended to enable
Australia better to deter and prevent potential acts of terrorism and prosecute
where these occur. This includes amendments to provide for control orders and
preventative detention for up to 48 hours to restrict the movement of those who
pose a terrorist risk to the community. The Commonwealth's ability to
proscribe terrorist organisations will be expanded to include organisations that
advocate terrorism. Other improvements will be made, including to the
financing of terrorism offence.
COAG noted that in 2002 when Leaders agreed to new national investigative
powers, Queensland's use of a Public Interest Monitor was recognised. COAG
also noted that Queensland would continue to use the Public Interest Monitor
for control orders and preventative detention.
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State and Territory leaders agreed to enact legislation to give effect to measures
which, because of constitutional constraints, the Commonwealth could not
enact, including preventative detention for up to 14 days and stop, question and
search powers in areas such as transport hubs and places of mass gatherings.
COAG noted that most States and Territories already had or had announced
stop, question and search powers.
The NCTC will settle the amendments to the Commonwealth Criminal Code by
the end October 2005 and consider options for harmonising State and Territory
legislative provisions. Details on the operation of, and safeguards for, control
orders and prevention detention are attached.
Leaders also noted that the Commonwealth will consult States and Territories
on:
•

•

proposed amendments to Part IIIAAA of the Defence Act 1903 to enhance
and clarify the arrangements for calling-out the Australian Defence Force
to assist civilian authorities; and
the possible enactment of laws to prevent the use of non-profit or charitable
organisations for the financing of terrorism.

Wheeler Report on Aviation Security and Policing at Australian Airports

COAG strongly supported the findings in the Wheeler Report, particularly a
single command structure at Australian airports.
COAG agreed:
to establish a unified policing model at each of the 11 counter-terrorism
first response (CTFR) airports including: an Airport Police Commander, a
dedicated Joint Intelligence Group, a CTFR capability and a permanent
community policing presence, and at each of the five major international
airports (Sydney, Melbourne, Brisbane, Perth and Adelaide), a Joint Airport
Investigation Team;
• that the Commonwealth will fund under the unified model a full-time
community policing presence of Australian Federal Police (AFP) officers
wearing AFP uniforms under AFP command, at all 11 CTFR airports;
• that recruitment and selection of the Airport Police Commander will be
undertaken by a panel which will include both Commonwealth and State or
Territory representation;
• that the arrangements for the secondment or recruitment of State and
Territory police to the AFP command will be finalised by the NCTC in
consultation with Police Commissioners as soon as practicable;
• to conduct via the NCTC a review of information and intelligence- sharing
processes between Commonwealth and State and Territory agencies to

•
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•

facilitate better information flow to counter crime and terrorism in the
aviation sector and to report back to COAG by mid 2006; and
that the Department of the Prime Minister and Cabinet would lead an
NCTC working group comprising relevant Commonwealth, State and
Territory agencies to prepare a report on possible further refinements to
terrorist incident response and crisis management arrangements at CTFR
airports and report back to COAG by mid 2006.

Identity Security
The preservation and protection of a person's identity is a key concern and
right of all Australians. COAG agreed to the development and
implementation of a national identity security strategy better to protect the
identities of Australians. The strategy will enhance identification and
verification processes and develop other measures to combat identity
crime. The strategy will be underpinned by an inter-governmental
agreement.
COAG also agreed to:
•

•

the development and implementation of a national document
verification service to combat the misuse of false and stolen identities;
and
investigate the means by which reliable, consistent and nationally
interoperable biometric security measures could be adopted by all
jurisdictions.

National Standards for the Security Industry

COAG noted the important contribution the private security industry makes in
supporting Australia's counter-terrorism arrangements. COAG agreed that
New South Wales will undertake a review of security industry training,
competency, accreditation, registration and licensing, in consultation with all
other jurisdictions, to identify any variations in approaches and any response
required and report back to COAG Senior Officials by February 2006.
National Counter-Terrorism Plan

COAG endorsed a revised version of the National Counter-Terrorism Plan, the
primary document on Australia's national counter-terrorism policy and
arrangements. The Plan sets out the collaborative arrangements between the
Commonwealth and the States and Territories for preventing, preparing for and
responding to terrorist incidents within Australia. The Plan was recently
reviewed by the NCTC to take into account the lessons of Australia's first multijurisdictional counter-terrorism exercise Mercury 04 held in March 2004, as
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well as other developments in the national arrangements since the Plan was first
launched in June 2003.

Counter-Terrorism Exercises

COAG noted that the effectiveness of the United Kingdom's response to the
July 2005 terrorist attacks in London had further underscored the value of
regular counter-terrorism exercises.
Leaders noted that Australia's current regime of regular counter-terrorism
exercises, at both the national and State and Territory levels, provides a strong
framework for testing and evaluating Australia's counter-terrorism
arrangements. COAG agreed to refocus the current regime in light of the
lessons learned from the London terror attacks.
This refocussing will include regular drill-style exercises in all major Australian
cities, focussing on transport infrastructure and other places of mass gatherings,
to provide greater exercising and training of Australia's ability to manage masscasualty incidents. Leaders agreed that these exercises should involve, where
appropriate, a broad range of government agencies, local government and the
private sector. The NCTC, in consultation with the Australian Emergency
Management Committee and other relevant intergovernmental fora, will report
back to COAG by mid-2006 on how the enhanced regime will be implemented.
COAG also noted that the second multi-jurisdictional counter-terrorism
exercise, Mercury 05, will take place in October 2005 and will involve the
Commonwealth, New South Wales, Victoria, Western Australia,
South Australia and the Australian Capital Territory. It will be the largest
counter-terrorism exercise conducted in Australia to date.
Promoting Public Understanding of the National Counter-Terrorism
Arrangements

COAG noted that the terrorist attacks in London in July 2005 have reinforced
the importance of maintaining public understanding of, and confidence in, our
national counter-terrorism arrangements.
COAG agreed:
•

•

that each government should have robust arrangements in place to provide
the community, business and the media with timely, well coordinated and
relevant information during a crisis; and
to request the NCTC to develop a national strategy to explain in clear and
simple terms the prevention, preparedness, response and recovery

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

77

Uniform Legislation and Statutes Review Committee

8

arrangements set out under the National Counter-Terrorism Plan, with the
objectives of:
- promoting public understanding of, and confidence in, the arrangements
between the Commonwealth and the States and Territories for
responding to terrorist incidents,
- reassuring the community that it will be kept informed of changes to the
security environment,
- reinforcing the important role that the community can play in preventing
terrorist incidents, including through the reporting of possible terrorist
planning and activities, and
raising community awareness of what to expect in the event of a terrorist
incident, including by providing advice and guidance on how to be
prepared for emergencies and how to respond to a terrorist attack.
The NCTC will report to COAG on the strategy by mid-2006.
A Strategy for Chemical, Biological, Radiological and Nuclear Security

COAG agreed to the development of a national Chemical, Biological,
Radiological and Nuclear (CBRN) security strategy focussing on prevention,
preparedness, response and recovery. The strategy will be developed by the
NCTC with the involvement of relevant emergency management and health
agencies and in consultation with national emergency management and health
government committees.
The NCTC will report to COAG on the development of the national CBRN
strategy by mid-2006.
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Council ofAustralian Governments
27 September 2005
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ATTACHMENT
Control Orders

In relation to control orders COAG noted:

80

•

the Australian Federal Police (AFP) must have reasonable grounds that
issuing the control order would substantially assist in preventing a terrorist
act or that a person has trained with a listed terrorist organisation before
applying for a control order;

•

the Attorney-General must consent to the application being made;

•

if the Attorney-General consents, the AFP may apply to a court for the
issue of a control order;

•

the court must be satisfied on the balance of probabilities that issuing the
control order would substantially assist in preventing a terrorist act or that a
person has trained with a listed terrorist organisation;

•

the court must also be satisfied on the balance of probabilities that each of
the controls in the order is reasonably necessary, and reasonably
appropriate and adapted for the purpose of protecting the public from a
terrorist act;

•

there is no provision for a person to be given advance notice of a control
order in case a person tips off associates who are involved in terrorism.
This would potentially undermine the purpose of the orders;

•

however, once a court has issued a control order it must be given to a
person immediately by the AFP officer who requested the order. The
officer must ensure that the person understands the order;

•

the control order does not come into effect until the person, the subject of
the order, is notified;

•

once notified, the person can immediately apply for revocation of the order.
The person's lawyer is also able to obtain a copy of the order. The same
court that issued the control order can revoke it;

•

in addition normal judicial review processes would apply to decisions to
issue or revoke control orders;

•

control orders would not apply to people under 16 and would apply in a
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modified way to people between 16 and 18; and
•

each year, the Attorney-General would report to Parliament on the
operation control orders.

Preventative Detention
In relation to preventative detention orders COAG noted:
•

the AEP must have reasonable grounds that making the order would
substantially assist in preventing a terrorist attack or, where a terrorist act
has occurred, preserve evidence;

•

an AFP officer could issue an order for an initial 24 hours; that period
could be extended by an issuing authority for a further 24 hours only; the
total detention period allowable would be a maximum of 48 hours;

•

an issuing authority would be a Magistrate or Judge who agrees to act as an
issuing authority in their personal capacity;

•

a person detained could not be questioned except to confirm their identity;

•

any preventative detention order, as well as the treatment of the person
detained, would be subject to judicial review;

•

any preventative detention order, as well as the treatment of the person
detained, could be subject to investigation by the Commonwealth
Ombudsman;

•

a person detained would be given an opportunity to contact a lawyer for
these purposes as well as being entitled to contact a family member and
employer solely for the purpose of letting them know they are safe but are
not able to be contacted for the time being;

•

in some circumstances, the right to contact a lawyer or other person could
be limited - for example, if there are facts or grounds to suggest that the
lawyer or other person is linked to the terrorist act; the contact with a
lawyer or other person would be monitored to ensure that the
communication relates solely to the purposes permitted under the
legislation;

•

where the person is unable to contact their nominated lawyer for security
reasons, access to a security cleared lawyer would be offered to them;
preventative detention would not apply to people under 16; special rules

•

G:\DATA\US\Usrp\us.tpd.060530.rpf.011.xx.a.doc

81

Uniform Legislation and Statutes Review Committee

12

would apply for people between the ages of 16 and 18 and people incapable
of managing their own affairs;

82

•

consistent with Australia's international human rights obligations, any
person being preventatively detained must be treated with humanity and
respect for human dignity and must not be subjected to cruel, inhuman or
degrading treatment. Any official who fails to treat a detained person in
accordance with these obligations is subject to an offence punishable by
two years' imprisonment; and

•

each year, the Attorney-General would report to Parliament on the
operation of preventative detention orders.
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Sili October '05

Anti Terrorist Branch (S013)

THREE MONTH PRE-CHARGE DETENTION
This paper will set out the issues from a police perspective which are driving the need
for a pre---charge period of detention in tetronst cases which, subject to regular judicial
oversight, might extend for a period of up to three months. The paper will be.divided

into three sections as follows:
•
•
•

The overall case for change from eurrent arrangements
Actual case studies derived from recent investigations
A theoretical case study drawing togethet many of the issues into one
'storyline' .

The Case For Change
Throughout the campaign waged by Irish terrorists. the concept of counter-terrorist
investigation focussed on interdicting the terrorist at or near the point of attack. This
enabled the best evidence to be obtained. itt terms of catching the suspect in
possession of terrorist materia:l~ or at a point where the evidence as to his intentions
was unequivocaL In the times whe;u the req,llirements of disclosure were not so
stringent. ·this approach enabled the intelligence agencieS;, their techniques and
investigations to be shielded from expo,sure in judicial proceedings.
The threat from international terrorism is so completely different that it has been
necessary to .adopt new ways of working. IriSh terrorists deliberately sought to restrict
casualties for political reasons. This is not the case with international terrorists. The;
advent of terrorist atta~ks designed to caUSe mass casualties, with no warning,
sometimes involving the use of suicide, and with the thr~ of chemical. bjological,
radiological or nuclear weapons means that we can no longer wait until the point of
attack before inte;rvening. The threat to the public is simply too great to lUll that risk.
During every counter-terrorist investigation a balance is struck between the
maintenance of public safety. the gatbering of evidence ~d the maintenance of
community confidence in police actions Puhlio safety always comes :fust, and the
result of this is that there are OCCaslOJ]S when suspected terrotists are arrested at an
earlier stage in their planning and preparation :than would have been the case in the
past. In one recent case it was not possible to be sure that the telronsts were not abOllt
to' mount an attack. and so the deci~on was taken to arrest. At that point there were
more than ample grounds to make tbe arrests, but there was little or no admissible
~vidence. That had to be gathered during the following 14 days, with key parts of the
eviden,ce emerging by chance from a mass of material at the very end of that periodThe heart of the issue is this. Public safety demands earlier interventio~ and so the
period of evidence gathering that used to take place pre--arrest is often now drn:ied to
the investigators. This means that ill some extremely compJex cases, evidence
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gathering effectively begins post-arrest, giving rise 10 the requ:irernent for a longer
period of pre-charge detentiol). to enable that evidence gathering to take piace. and for
high quality charging decisions to be made..

Aside from the changed concept of operation described a.bove~ there are a number of
specific features of modem terrorism that drive the need for an increased period of
time to be llvmlable before the decision to charge or release can properly be made.
These can be summarised as follows: • The networks are, invariable intemational~ indeed global in their origins and
, span ofoperation. Enquiries have to be undertaken in many different
jurisdictions, :many of which are not able to operate to tight timescales.
• Establishing the identity of suspects often takes a considerable amount of
tim~. The use of forged or stolen identity documents compounds this problem.
• There is often a need to employ interpreters to assist 'With the interview
process. The global origins of the current terrorist threat has given rise to a
reqUirement,. in some recent cases, to secure the services ofinterpreters who can
work in dialects frOID remote parts of the world. Such interpreters are difficuh to
find. This slows down the proceediugs~ restricting the time available fot
int~ew.

• Terrorists are DOW highly capable in their use of technology . In recent. cases,
large .IlllIJlhers (hundreds) of computers and hard drives were seized. Much of the
data Was encrypted. The examination and decryption of such vast amounts of data
takes time~ and needs to be analysed before being inCOIpOrated into an interview
sUategy. This is not primarily a resourcing issue, but one of necessarily sequential
activity of data capture, analysis and disclosure prior to. inter\".iew.
41
The forensic requirements if,! modem terrorist cases are far more complex and
time consuming than in the past,. particularlY where there is the possibility of
chemicaL biological, radiological or nuclear hazards. Following the discovery of
a 'bomb factory~ in Yorkshire after the 7 r1t Jllly attacks in Londo~ it was over 2
weeks before safe access could be gained for the examination to begin, It took a
further {5 weeks to complete the examination. The Al Qaeda methodology of
mounting simultaneous attacks inevitably extends the time it takes for proper
scene examina.tion and analysis.
• The use of mobile telephony by terrorists as a means of secure
communication is a relatively new phenomenon. Obtaining data from service

providers and subsequent analysis of the da.ta to show linkage between suspects
and their location at key times all takes time.
• There is now a need to allow time for regular religious observance by
detainees that was not <l; feature in the past. This too caUses delay in the
investigative process during pre-charge detention.
• A featnre of major counter-terrorist investigations has been that one firm of
solicitors will frequently represent many of the suspects. This leads to delay in

the process because of the require:ment for consultations with multiple clients.
Ali of the above factms have contributed to the requiremen~ ir,J. the most serious and
complex casesf for there to be the possibility of extended detention for the purposes of
. investigation prior to point of decisjon about charging or release. It is not an issue that
can be resolved simply by putting more resources into the investigation. Certainly this
can help, in turns of ensuring that as mu.ch material as possible is available to
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investigators and to prosecuto;rs, However, the process of staged disclosure to the
defence. consulta.tion with dients to take instructions, interview and assessment is
essentially sequential) which the application of' extra resources will .not materially
shorten.

Case Studies
Operation Springbourne 2002 - 2005 - the so-called "ricin? plot. This was a wide
;ranging investigation info a: network of Algerian extremiSts who were engaged. in
terrorist activity. Some of this activity was clearly terrorist in nature. but at the same
time there was a great, deal of peripheral supporting activity involving the use of
forged documents, cheque and credit card fraud and the like. The, investigation ran
over sevemlroonths and sp<wn:ed not only the UK but some 26 other jurisdictions as

well. Many of those jurisdictions (especially those with an inquisitorial system) work
to extended timeseaJ.es in such cases, and carmot reSpond to our enq'lriries within the
timeframes demanded by our pr~charge time limits. The challenge was to a.nalyse a
huge amount of material~ to identify the plime conspirators (and what it was they
were p10tting to do), and to clarifY 'the roles played by each of the suspects. This
proved impossible in the time available, and the re$Ult was that several suspects were
.originally charged with ten-orist offences who were eventually proceeded against for
crimes such as fraud or forgery. This is symptomatic of the current situation where
investigations have to be shaped to fit the procedural requirements of the time-1imi~d
charging procedure, rather than simply fallowing the eviden~ in an objective 'Search
foJ:' the truth. Had there been the opportunity to understand the comple;,::ities of the
conspiracy before the decision was required to charge or release, the right charges
against the right people could have been determined from the outset. The quality of
the original charging decisions would also have been higher, and it is probable that
the suspect who fled the country while on bail and who eventually proved to have
been a prime conspirator, would have stood trial in this country. Ifthat had happened,
the outcome of the trial process might ha.ve been very different.

Qperation 2004 (this case is sub judice and it would 'therefore be inappropriate to
release further details)
This case was conce;med with a group of British men who, it will be alleged at trial,
were planning to construct and detonate a bomb in the UK. A long-term surveillance
operation led to the arrest and charging of 8 men. with offences of conspiring to cause
exploslons. The inveStigators are of the opinion that if.the decision to charge could
have been. delayed. whUe the investigation develope<! and the precise role of
individuals became clearer, then the outcome in terms of admissions, inteUigence and
evidence against key individuals might have been different It can reasonably be
argued that in tllls case the current system worked contrary to the overall objective of
preserVing' public safety. The silence of the suspects, encouragoo by current custody

time limits, shed no light on the intentions or capabilities of the terrorist network. The
case will be heard in January 2006.
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QperatioI1 2004 (this case 1S sub judice and it would therefore be inapproJ?riate to

release further details)
TItis investigation focussed on a group of British men who, it will be alleged at trial~
were engaged in terrorist reconnaissance and planning ill the US and the UK.. After
their arrest in August 2004, R vast .amount of materia! was recovt(red in searches,
including some 90 hard drives> much of the content of which was encrypted, The
sheer weight of mateli,a} to be analysed and the number or suspects in custody meant
that it was Uopossible, within the 14 days, to complete a fuller investigation_ There

were many key pieces of evidence which police were unable to put to the suspects in
interview because they were not discovered until after the detention period had
elapsed.,

Operation 2005 ~ (this case is sub judice and it would therefore be iJ:wppropriate to
release further det:l:liIs)
This, is the investigation into the attacks in London on 21Sl. July 2Q05. One of the
suspects has already raised the defence that he intended to do nO mo;re than cause a
demonstration of some sort, but not to kill anyone. It is pos~'ible that this defence will
be followed by others. If there had been the tlpportunity to delay charging, this would
have been taken. A definitive analysis of the explosive devices would have enabled an

interview strategy to be constructed that would be based on firm knowledge of the
nature of the devices. mther tban a very limited assessment. The point in tbis case, as
with those quoted above~ is that an extended period of detention would enable the
quality of ma~al disclosed to the deftmce in advance of interviews, to he
inlroeasurably improved.
Theoretical Case Study

TM$ case study has beefl. constructed with the 4S:sistance ofthe Crown Prosecution
Service and draws upon issues that have arisen in many real cases, The statistics used
are entirely typical afthe scale ofevents that have been seen in terrorist
inW$figations in recent years.
The Security Service are told by an agent that a group of men in v-arious parts of the
country are planning terrorist at,tacks on the Houses of Parliament and the British
Embassies in Pakistan, rstanbul and Morrocco. They have been exploring

conventional and homemade explosives as well as eBRN possibilities. It is believed
that this will be carried out in 3 'months time. The agent is reliable and his
infonnation must be acted on for public safety ~ons.
Surveillance is started, on 2 of the men identified and over a period 'Of Z months they
are seen with numerous other people. All of the people seen are wikn.own to
iutemgence seITices and cannot be identified. 5 key addresses were identified and
probes put into each over the period.
The agent does not know where the dangerous materials are being stored or where
they have been obtained from although he believes: that some might have been
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brought in from abroad.. The men are believed to be all illegal entrants to this country
. and are' each living on at least 2 false identities:.
Po-lice arrest 15 people following the execution of Terrorism Act warrants in 4
different areas of the country on day 1. Each arrest requires time-consuming custody
procedures; sterile ar,rest~ transportation to the secure suite at Paddington Green, the
forensic examination of ptisou,e!S ~d taking of evidential samples. The samples are
particularly important as it is thought that the men are not who they purpon to be
and/or not from the countries they claim to come from. Each has at least one false

passport.
These procedures have tQ be completed before any detained persOll can consult with
their legal representatives. On this occasion they took about &hours for each person.

Some could be conducted simultaneously~ but some (Like booking in will). the Custody
Sergeant) had to be done individual.ly,

The fingerprints are sent to 5 different countries to see if the men can be properly

identified.
With 15 people under arre~ a disclosure strategy W2S required so as to achieve the
best evidence from the interviews and test the accounts given, This We$. done whilst
the defendants were being examined and other procedures carried out,. an.d whilst the
police were waiting for the solicitors to arrive. Each disclosure package given to the
respective legal representative required lengthy consultations: with the detainees.
2 films of solicitors represented all the detained men. Their representatives were not
aVallable immediately; the police had to wait 4 hours for one and S for another. Each
firm only provided 2 representatives. The initial consultations with each client lasted
on average 4-5 bou;s. This time took up scme of the time available to the officers to

conduct their detailed interviews and enquiries, the clock did not stop running whilst
the detainees were taking legal advice.

In addition alLIS men need to be allowed to observe prayer 5 times a day and all say
that they need an interpreter.
In the first 14 days a total of 165 interviews were conducted. Most of the suspects
are saying nothing, but as more evidence is ~ut to them by the 14th day, 2 appear to be

getting concerned and might talk.
Within the first 4 days of detention~ 55 forensic searches were conducted around the
country invQlving residential -and non~residentiaL properties and vehicles, again

involving an enormous mnount of work by officers to speedily assess the relevance of
.e:thlbits' within the 1::in:\e limits imposed.
Each of these required. a separate warrant and infonnatiolJ, received led the police to
believe that there could be CBRN material on the premises as well as possibly
conventional and homemade explosives, This meant that specialist teams had to be

,deployed and some of the premises were ·unsafe to enter until various fomJ.s of risk

assessments had been done and procedures carried om. The.re are only.a limited
number of specialists available to do this work and it was only possible to do one
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premise at a tirn{f. 10 of the premises require this procedure and were in. three of the
different parts Qfthe cou.ntry~ some about 5 hours (lri-ve away from the other,
During this period of time a vast amouut of e:clribits were seized during the searches.
This had. to be examined, primitised, sifted for relevance~ an assessment made of
which wdividual $hould be qu~tioned about which exhibit and a decision made on
which shoUld be sent to experts in chemical weapo~ which on biological, which to
FEL and wbjch to the AWE.
There were about 4,000 ~xbibits labelled in the first week with many more
outstanding fer examination. At least half of the documentary exhibits (about 600)
are in Arabic. Most of the available interpreters are being used fur t,he interviews and
after trawling the country police manage to locate another 3 who can begin on. the

documents. There are also several boxes of videos tapes the CQntents of whlch the
police do not know until they have been viewed. There are no labels on them. A
cursory viewing 'Of a handful sh'Ows that they ate extremist in natuxeand mostly with
Arabic voiceovers or individuals speaking in Axabie on. There is little point :in the
officers viewing these further as they cannot understand them.
A decision had to be taken about where each of the exhibits should go first. It is
decided to fingerprint 3DO docwnents first. Half of th~ are hand'\ll'1":itten and will
also need to be ex.atnined fur handwriting analysis. All the identification documents
found (at least 100) need to go for expert analysis to see if they are false. 15 of these

are French, 10 each are Spanish Xtalian and Tm:kish, but the majority appear to be of
Eastern

European e."<traction. maybe Bosnian, and all have to be submitted to their

country of origin to check. whether they are genuine.
There have beet). over 268 computers seized together with 274 hard drive~ 591 floppy
discs, 920 CD DVDS and 47 zip discs. The High Tech Crime Unit say that every
computer hard drive seized during that period of time takes a minimum of 12 hours to
image for the assess;nent teams at Padd1ngton to then provide to th~ in:tervie\Ying
officers. The preliminary assessmerrts canied out, due to the time constraints
imposed. cannot be considered as thorough and have to be revisited as other factors
emerge and different matters become rclev1l.Ut. Abollt a quarter of the computers and
hard drives have encrypted material ou them and the suspects m-e refusing to give the
keys saying that the comput~ even those found in identifiable homes, are nothing to
do with them. Assistance is required :from a number of agencies here and abroad with

regard to this and an assesswent has to be:wade about which computers to prioritise.
It is not clear 'which of these computers was used the most as the man believed to be
the leader :and 2 others have been itinerant, using at least 20 of the known addresses
oyer the l~t 6 month period.

The main suspect was of no fixed abode. He had items of personal property at a
uumoer of addresses.

Some in false; fingerprint and DNA work done in the first 4

weeks enabled police to establish this.

During the first two weeks 60 seized mobile telephones. mostly pay as you go, were
forensically examined. The sheer volume of material to be gathered from these
examinations meant that much of it was not available tUltil the 6 u, week of
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investigation. This evidence is Clucial as it is needed to corroborate associations and
prove movements. DNA analysi~ is required to discover which telephones have been
used by which suspects, again because they have used or visite4 many addresses.
Some 25~OOO roan hours were spent examining eeTV footage. Some 3674 man hours
are used to assess the eavesdropping material gathered by probes operating 24 hours
each day oyer an 8 week period. There are 850 surveillance and observation point
logs that must be assessed for their evidential value. This evidence will be crucial to
establish who was present at which meetings and what was stiid.
In the first 4 weeks the police identified 6000 actions in the invesugation- 10,000
documents, .2300 statements and 7000 exhibits have been seized or created by week 8
of the investigation. Crucial evidence is still awaited from DNA. Qther scientific
work and from various foreign enquiries corning in gradually over the period of
det~ntion.

Letters of request for legal assistance in gathering evidence abroad have been written
by prosecutorS and sell,t through emergency channels to 17 countries.
As the enquiries progress more addresses are being identified, more searches done
and more exhibits,. computel'S and false dOClIIDeI)tation with photographs of the
suspects; and others are being discovered. In amongst the documents are some bearing
the picture of a well knO\V!l international terrorist being held in custody in another
country where it is not easy fur the police to obtain access .or infotmation. This might
be a crucial link. with some of the suspects being held .and an approach needs robe
made through diplomatic channels.

TIrroughout the detention period it is becoming abundantly clear that there were plans
to Use a dirty bomb in the Houses of Parliament, conventional explosives for an attack
oJ;). 2 of tile Embassies and a possible chemical attack on the third. Each suspect has
several identities. We are waiting to hear if the requested countries can establish the
true identity of tl;Je m.en:. Fingerprints of each man are being fo'UJJd on some
documents of a suspicious natute. It is unclear however which role each man took
and whether they ~ be linked to any or all ofthe planned attacks"
The case is lar&ely circumstantial as no chemicals or explosives or anything else of

that nature has been found despite the fact that the targeting document (found on the
50th computer to be examined in the 7'J:) week) shows that the attack on Parliament
was due to take place 2 days a.P-£r the &*Tes~..,
2 prosecutors are working full time with the Anti Te;rrorist Branch making
applications to extend pre-charge detention, drafting initial and supplementary letters
of request and reviewing the evidence as the investigation progresses. Experts from
10 different disciplines are working on exhibits and documents seized as well as
scouring addresses and cars for eKplosive and .other t:mces and
of the police
cap~ity has been involved in various actions including ex:arnination of exhibits,
computers, interviewing, etc..

*
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APPENDIX 6
INFORMATION TO BE PROVIDED TO PERSONS WHO ARE THE
SUBJECT OF A PREVENTATIVE DETENTION ORDER
Additional Information for the Uniform Legislation and statutes Review
Committee - Terrorism (Preventative Detention) 8i11 2005
Part 5 - Informing person detained about preventative detention order of the
Terrorism (Preventative Detention) 8ff1 2005 sets out the matters to be explained
to a person that is subject to a preventative detention order.
As soon as practicable after a person is first taken into custody or is first in
detention, under a preventative detention order, the police officer who is
detaining the person under the order must inform the person of:
.
(a) the fact that the preventative detention order has been made in relation to the
person;
(b) the requirement for there to be a review of the order and the fact that the
person will have an opportunity to be heard on the review of the order;
(c) the period during which the person may be kept in detention under the order;
(d) if the period of detention is less than the maximum permissible under this Act
- the fact that an application may be made for a further preventative detention
order;
(e) the person's entitlement to contact family members and others
(f) the person's entitlement to contact the Parliamentary Commissioner;
(g) the person's entitlement to contact the Corruption and Crime Commission;
(h) the person's entitlement to contact a lawyer;
0) if the person is under 18 years of age or mentally incapable, the person's
entitlement to contact parents, guardians and others;
U) the restrictions that apply as to the disclosures that the person is entitled to
make while the person is in detention under the order, and the consequences of
failing to comply with those restrictions;
(k) the restrictions that apply to the people the person may contact while the
person is in detention under the order;
(I) the fact that the person may seek from a court a remedy relating to (i) the order; or
(ii) the treatment of the person in connection with the person's detention
under the order; and
(m) the surname, rank and contact telephone number of the senior police officer
nominated to oversee the exercise of powers under and the performance of
duties in relation to the order.
The police officer who is detaining the person under the preventative detention
order must arrange for the assistance of an interpreter if the police officer has
reasonable grounds to believe that the person is unable to communicate with
reasonable fluency in the English language.
As soon as practicable a copy of preventative detention order and summary of
grounds must also be given to the person when first taken into custody,
or is first in detention
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