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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE
REPORT OF THE STANDING COMMITTEE ON LEGISLATION
IN RELATION TO THE

CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL (NO 2) 2001

EXECUTIVE SUMMARY
1

The Corporations (Consequential Amendments) Bill (No 2) 2001 (Bill) was referred
to the Standing Committee on Legislation (Committee) on November 13 2001 under
SO230A of the Legislative Council. The Committee is to report back to the House by
March 21 2002.

2

The Bill makes consequential amendments to 23 Western Australian Acts, which are
additional to those made by the Corporations (Consequential Amendments) Act 2001
(WA). The Bill:
2.1

amends references from the previous Corporations Law to the new
Corporations Act 2001 (Cwlth);

2.2

continues certain existing exemptions, exceptions and exclusions from the
operation of the Corporations Law that apply under state law; and

2.3

re-enacts provisions in Acts that apply particular provisions of the
Corporations Law as if they were part of those Acts, so that the provisions
continue to apply as state law.

3

The amendments of the Western Australian Acts are required so that the new
arrangements for a national Corporations Law are more readily understood when read
in conjunction with state legislation.

4

The amendments are technical consequential amendments that do not effect any
substantive change to existing legislation.
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5

The Committee has been informed of a number of amendments to the Bill that the
Government proposes to move in the Legislative Council.1 A copy of the
amendments is attached at Appendix 2.

6

The amendments propose to insert a provision for regulations, which have a ‘Henry
VIII’ operation, to be made with retrospective effect. However the regulations are
subject to a sunset clause and must expire on the first anniversary of the day they are
made. In view of the nature of the regulations the Committee has recommended
further amendments.

RECOMMENDATIONS
Page 8
Recommendation 1: The Committee recommends that proposed subsection 72(3)(b), in
clause 23 of the Corporations (Consequential Amendments) Bill (No 2) 2001 be
amended to correct a typographical error, in the following manner –
Page 13, line 14, delete the word ‘change’ and insert instead the word ‘charge’.
Page 13
Recommendation 2: In the event that the Government moves the amendments
contained in Appendix 2 to this report, the Committee recommends that the
Corporations (Consequential Amendments) Bill (No 2) 2001 be amended in accordance
with the amendments contained in Appendix 2 to this report, subject to the amendment
of proposed section 22A(5) (contained in proposed section 17 in Appendix 2) in
accordance with Recommendation 3.

1

ii

Letter from Hon James McGinty MLA, Attorney General, to the subcommittee dated February 18 2002
(Appendix 1).
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Page 13
Recommendation 3: In the event that the Government moves the amendments
contained in Appendix 2 to this report, the Committee recommends that proposed
section 22A(5) in proposed section 17 of Appendix 2, be amended as follows:
delete section 22A(5) and insert instead the following:
“(5) Regulations made under this section:
a) expire on the first anniversary of the day on which they are made unless they are
revoked, or expressed to expire, on an earlier day; and
b) can not be made after the expiry of 12 months of the day on which an Act of the
Parliament of the Commonwealth, to which the regulations relate, was enacted.”
Page 13
Recommendation 4: The Committee recommends that the Corporations (Consequential
Amendments) Bill (No 2) 2001 be passed, subject to recommendations 1, 2 and 3.
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REPORT OF THE STANDING COMMITTEE ON LEGISLATION
IN RELATION TO THE

CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL (NO 2) 2001

1

REFERENCE

1.1

The Corporations (Consequential Amendments) Bill (No 2) 2001 (Bill) was referred
to the Standing Committee on Legislation (Committee) on November 13 2001 under
SO230A of the Legislative Council. The Committee is to report back to the House by
March 21 2002.

1.2

The Committee appointed a subcommittee comprising Hon Jon Ford MLC
(Convenor) and Hon Peter Foss MLC to assist in the inquiry.

2

BACKGROUND TO THE BILL

2.1

On July 15 2001 a new corporations law scheme came into operation in which the
Corporations Law was changed from a state-based national law to a Commonwealth
law. This involved the referral by the Western Australian Parliament of appropriate
powers to the Commonwealth. The States have referred to the Commonwealth
sufficient power to enact the text of the Corporations Law together with the power to
amend that law after consulting the States.

2.2

The Corporations Act 2001 (Cwlth) is now the statutory basis for the formation of
companies, corporate regulation and the regulation of the securities and futures
industries (replacing the Corporations Act 1989 (Cwlth) and the Corporations Law of
Western Australia).2 The substance of the Corporations Law is essentially the same as
it was.

2.3

The Bill is a direct consequence of the undue haste in which the Commonwealth has
sought to push through its national Corporations Law. The amendments required by
the Bill are regrettable but not unexpected. The provisions of the Bill were originally
intended to come before the Parliament as amendments to the Corporations
(Consequential Amendments) Bill 2001. Notice of intention to move the amendments
was given, but only one amendment was moved, which was negated.3 The other

2

The Corporations Law of Western Australia consists of the Corporations (Western Australia) Act 1990
and accompanying regulations.

3

Corporations (Consequential Amendments) Bill 2001, Western Australia, Parliamentary Debates
(Hansard), Legislative Council, June 21 2001, pp. 1293-4.
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amendments were never moved in the House. This Bill, therefore, should be read
cognately with the Corporations (Consequential Amendments) Act 2001 (WA).
2.4

2.5

The Corporations (Consequential Amendments) Act 2001 (WA) is one of the statutes
associated with the referral of state corporations power to the Commonwealth
Parliament. The statutes associated with the referral were the subject of the
Committee’s first report.4 This Act is cognate with the Corporations (Ancillary
Provisions) Act 2001, which has three effects:5
2.4.1

where existing Western Australian legislation expressly states that
Corporations Law does not apply to it in particular circumstances, the
Corporations Act 2001 (Cwlth) will preserve that position. Further, any
current Western Australian laws that, without an express provision, have this
exclusionary effect are deemed to expressly say that they have that effect.
Therefore, these existing state laws are not rendered invalid by the
Corporations Act 2001 (Cwlth);

2.4.2

the Act translates references in Western Australian legislation to the previous
state Corporations Law regime so that they are now read as references to the
Corporations Act 2001 (Cwlth); and

2.4.3

where a Western Australian law currently applies provisions of the state
Corporations Law, those provisions continue to apply as state laws.

The Corporations (Consequential Amendments) Act 2001 has similar effect to the
Corporations (Ancillary Provisions) Act 2001, but the amendments are made to
specifically identified state acts, whereas the provisions of the Corporations
(Ancillary Provisions) Act 2001 relate to state acts generally. The Corporations
(Consequential Amendments) Act 2001:6
2.5.1

amended references from the previous Corporations Law to the new
Corporations Act 2001 (Cwlth);

2.5.2

continued certain existing exemptions, exceptions and exclusions from the
operation of the Corporations Law that apply under state law; and

4

See: Standing Committee on Legislation, Report No. 1: Corporation (Commonwealth Powers) Bill 2001,
Corporations (Ancillary Provisions) Bill 2001, Corporations (Administrative Actions) Bill 2001,
Corporations (Consequential Amendments) Bill 2001, June 2001.

5

Hon Nick Griffiths MLC, Western Australia, Parliamentary Debates (Hansard), Legislative Council,
Tuesday, May 29 2001, p. 561.

6

Ibid., p. 560.

2
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2.5.3

re-enacted provisions in Acts that apply particular provisions of the
Corporations Law as if they were part of those Acts, so that the provisions
continue to apply as state law.

3

PURPOSE OF THE BILL

3.1

The Bill makes consequential amendments to state laws additional to those made by
the Corporations (Consequential Amendments) Act 2001 (WA).

4

AMENDMENTS PROPOSED BY THE BILL

4.1

The objects of the Bill as stated in the Explanatory Memorandum to the Bill are:
a)

to replace references to the Corporations Law of Western Australia,
Australian Securities and Investments Commission (ASIC) Law of Western
Australia and other previous state corporations legislation with references to
corresponding provisions of the new Corporations Act 2001 and Australian
Securities and Investments Commission Act 2001 of the Commonwealth (the
new federal legislation);

b)

to amend various Acts to avoid inconsistency between the new federal
legislation and state law;

c)

to apply the new federal legislation as a state law to certain matters to which
the Corporations Law is presently applicable; and

d)

to make other consequential amendments to various Acts.

4.2

The second reading speech states that these amendments of Western Australian
legislation are required so that the new arrangements for a national Corporations Law
are more readily understood when read in conjunction with state legislation. 7

4.3

The second reading speech further states that these amendments are technical
consequential amendments that do not effect any substantive change to existing
legislation.

4.4

The Bill has retrospective operation. Clause 2 of the Bill states that the Act is deemed
to have come into operation immediately after the Corporations Act 2001 (Cwlth)
came into operation.
Because the Commonwealth corporations legislation
commenced on July 15 2001, it is necessary to make these amendments operate
retrospectively to that date.8

7

Hon Kim Chance MLC, Second Reading Speech, Western Australia, Parliamentary Debates (Hansard),
November 13 2001, p. 5385.

8

Ibid.
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5

SELECTED CLAUSES OF THE BILL

5.1

The Bill makes amendment to 23 Western Australian Acts. The Committee makes
comment on selected clauses only.

5.2

Acts in which direct references to the Companies (Western Australia) Code are
replaced with reference to the Corporations Act 2001 (Cwlth) are:
i)

Business Names Act 1962

ii)

Chattel Securities Act 1987

iii)

Criminal Property Confiscation Act 2000

iv)

Employers’ Indemnity Supplementation Fund Act 1980

v)

Gold Corporation Act 1987

vi)

Housing Act 1980

vii)

Limited Partnerships Act 1909

viii)

Petroleum Act 1967

ix)

Petroleum Pipelines Act 1969

x)

Petroleum (Registration Fees) Act 1967

xi)

Petroleum (Submerged Lands) Act 1982

xii)

Petroleum (Submerged Lands) Registration Fees Act 1982

xiii)

Pharmacy Act 1964

xiv)

Sale of Land Act 1970

xv)

Suitors Fund Act 1964

xvi)

Unclaimed Money Act 1990

Parts 2, 5, 10 and 11 of the Bill
5.3

4

The clause notes to the Bill state that Parts 2, 5, 10 and 11 are amendments which
correct drafting errors made in the Corporations (Consequential Amendments) Act
2001 (WA).
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5.4

5.5

The Bill corrects references to the chapters of the Corporations Act 2001 (Cwlth),
relating to the winding up of a company, which are incorporated into the principal
Acts.
5.4.1

Part 2 – Associations Incorporation Act 1987 (clauses 4 and 5 of the Bill).
The Corporations (Consequential Amendments) Act 2001 repealed s.30(4) and
inserted a new s.30(4) which specified Parts 5.4 to 5.7 (winding up) of the
Corporations Act 2001 as applicable. The Bill amends this reference to
include Part 5.8.

5.4.2

Part 5 – Co-operative and Provident Societies Act 1903 (clause 14 of the Bill).
The Corporations (Consequential Amendments) Act 2001 repealed s.46(2) and
s.46(3) and inserted new subsections which specified Parts 5.4 to 5.6 (winding
up) of the Corporations Act 2001 (Cwlth) as applicable. The Bill amends this
reference to include Part 5.7B and Part 5.8.

5.4.3

Part 10 – Housing Societies Act 1976 (clause 27 of the Bill). The
Corporations (Consequential Amendments) Act 2001 repealed s.71(2) and
inserted new subsections which specified Parts 5.4 to 5.6 (winding up) of the
Corporations Act 2001 (Cwlth) as applicable. The Bill amends this reference
to include Part 5.7B and Part 5.8.

In relation to Part 11, s.96H(3) of the Industrial Relations Act 1979 (WA), the
definition of the word “corporation” is amended. Currently s.96H(3) states that:
In this section “corporation” has the same meaning as it has in the
Corporations Act 2001 of the Commonwealth.

5.6

This definition is amended to exclude from the definition of “corporation” an exempt
body within the meaning of s.66A of the Corporations Act 2001 (Cwlth). Section
66A states that:
66A Exempt bodies
A body corporate is an exempt body of a State or Territory if, and
only if, it:
(a) is not a company; and
(b) is incorporated by or under a law of the State or Territory.

Part 3 – Business Names Act 1962
5.7

Clause 8 of the Bill amends s.5A of the Business Names Act 1962 by repealing and
replacing s.5A(1)(c). Section 5A provides that leave of the District Court is required
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in certain cases before using a business name. Section 5A(1) defines to whom the
section is applicable. Subsection 5A(1)(c) states:
(1) This section applies to a person convicted whether before or after
the commencement of this section, and whether within or without
the State –
…
(c) of an offence which at the time of his conviction is or was
specified in paragraph (c) or referred to in paragraph (d) of
section 227(1) of the Companies (Western Australia) Code.
5.8

The new section inserts into the Business Names Act 1962 the content of paragraph (c)
and (d) of s.227(1) of the Companies (Western Australia) Code. The section also
inserts provisions to encompass similar or equivalent provisions of an equivalent law
of another State or Territory or of the Corporations Law or of the Corporations Act
2001, thus encompassing the new federal legislation into the state law.

5.9

The Committee notes that reference is made to Codes which have been superseded by
the Corporations Act 2001 (Cwlth). The section applies to a person convicted of an
offence and states that the person may not carry on business in the State under a
business name for five years after his release from imprisonment (unless certain
criteria, as outlined in the Act, are met). The amendment ensures that a person
convicted under the provisions of the superseded codes will still be caught by the
provision.

Part 7 – Employers Indemnity Supplementation Fund Act 1980
5.10

Clause 18 of the Bill repeals s.35 of the Employers Indemnity Supplementation Fund
Act 1980 and replaces it with a new s.35. Section 35 relates to the control of powers
of liquidators of insurers and provides that a liquidator of an insurer may exercise his
or her powers under s.477 of the Corporations Act 2001 (Cwlth), subject to specified
terms and conditions, as stated in ss.35(1)(a),(b) and (c).

5.11

New s.35 proposed by the Bill incorporates the provisions of the existing section. The
references to the relevant Acts are also updated so that reference to the now
superseded Companies Act 1961 is replaced by a reference to the Corporations Act
2001. The amendment also makes explicit a prerequisite that the authority of the
Insurance Commission is required before the liquidator may exercise his or her
powers (s.35(1)).

5.12

Clause 18 of the Bill also inserts new s.35(2) which provides that the powers of
liquidators of insurers (that is s.35(1)) is declared to be a ‘Corporations legislation
displacement provision’ for the purposes of s.5G of the Corporations Act 2001

6
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(Cwlth) in relation to s.477 of that Act. Section 5G ensures that any inconsistency
arising between the corporations legislation and State and Territory laws is avoided.
5.13

Clause 19 of the Bill provides for two amendments in relation to s.36 of the
Employers Indemnity Supplementation Fund Act 1980:
•

replacing reference to the superseded Companies (Western Australia) Code
with the corresponding provision of the Corporations Act 2001; and

•

inserting a new subsection 36(4) into the Employers Indemnity
Supplementation Fund Act 1980 which provides that the payment received by
the liquidator of an insurer is declared to be an excluded matter for the
purposes of s.5F of the Corporations Act. This means that for the purposes of
the specified provision of the Act the Corporations Act does not apply.

Part 8 – Gold Corporation Act 1987
5.14

Clause 23 of the Bill repeals s.72(3) of the Gold Corporation Act 1987 and replaces it
with a new subsection. Section 72 assigns a penalty to an officer or employee of Gold
Bank or Gold Corporation; a subsidiary or associate of Gold Bank or Gold
Corporation; and to the Director of The Perth Mint or the Royal Mint or an associate
of either of such bodies if found guilty of improper use of position or information. In
relation to the definition of ‘officer’, the new subsection replaces reference to the
superseded Companies (Western Australia) Code with Corporations Act 2001
(Cwlth).

5.15

The new subsection also expands the meaning of the term ‘officer’ to include a ‘catch
all’ clause. This ‘catch all’ clause states that ‘officer’ also means:
(b)

any authorised person (not already covered by paragraph
(a)) who enters into possession or assumes control of
property of the body corporate under the Corporations Act
2001 for the purposes of enforcing a change.

5.16

The Committee was concerned that this amendment was not appropriate for inclusion
in the Bill, as it did not appear to be a consequential amendment but a substantial one.
The definition of ‘officer’ is one of the most significant definitions in the Corporations
Law, because upon that definition hangs the majority of duties and penalties under the
Act.

5.17

Further, the Committee was of the view that there appeared to be a typographical error
in the new subsection, which would make better sense, if the last word read ‘charge’,
not ‘change’.
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5.18

A letter was sent to the Attorney General seeking comment on the above mentioned
issues. A copy of the response from the Attorney General is attached at Appendix 1.

5.19

The Committee notes the comments of the Attorney General that the term ‘officer’ for
the purposes of the proposed s.72(3) reflects, as closely as possible, the initial
definition of the term ‘officer’ as applied under the Companies Code, taking into
account the changes adopted as the term ‘officer’ has evolved under corporations
legislation.9

5.20

In considering this response and the change to the meaning of the term ‘officer’, as
stated in s.229 of the Companies Code to that of the Corporations Act 2001 (Cwlth),
the Committee is satisfied that the amendment to s.72(3) of the Gold Corporations Act
1987 is appropriate for inclusion in this Bill.

5.21

In addition, the Attorney General in his response agreed that there is a typographical
error in the clause, in that “change” in clause 23 should read “charge”.

Recommendation 1: The Committee recommends that proposed subsection 72(3)(b), in
clause 23 of the Corporations (Consequential Amendments) Bill (No 2) 2001 be
amended to correct a typographical error, in the following manner –
Page 13, line 14, delete the word ‘change’ and insert instead the word ‘charge’.
Part 9 – Housing Act 1980
5.22

Clause 26 of the Bill amends the Housing Act 1980. In s.55(4) and s.55(5) of the
Housing Act 1980 references to the superseded Companies (Western Australia) Code
are replaced with the corresponding provision of the Corporations Act 2001 (Cwlth).

5.23

An exclusion provision is also inserted into s.55(4) which provides that Chapter 5 of
the Corporations Act 2001 (Cwlth) does not apply to the floating security and charge
and the debt owing to the Crown, to the extent to which subsections (1), (2) and (3) of
s.55 provide for them in a way that would be inconsistent with Chapter 5. Section
55(4) currently states:
(4)

9

8

If and when applicable, the provisions of section 438 and
Division 6 of Part XII of the Companies (Western Australia)
Code apply in respect of the debt, but this subsection does not
derogate from the generality of the operation of the
provisions of subsections (1), (2) and (3).

Letter from Hon James McGinty MLA, Attorney General, to the subcommittee dated February 18 2002
(Appendix 1).
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5.24

The Committee notes that the amendment expressly states and thus clarifies the
intention of the provision.

Part 23 – Supreme Court Act 1935
5.25

Clause 45 of the Bill repeals s.60(1)(f)(iii) of the Supreme Court Act 1935. The
section provides that:10
60.

Restriction on appeals

(1) No appeal shall lie to the Full Court –
…
(f) without the leave of the Judge or the Master or of the
Full Court, from any interlocutory order or
interlocutory judgement made or given by a Judge or
a Master, except in the following cases, namely –
…
(iii)

in the case of a decision determining the
claim of any creditor, or the liability of any
contributory under the Companies Act 1893,
or the liability of any director or other officer
under the said Act, in respect of misfeasance
or otherwise;

…
5.26

Clause 46 of the Bill repeals s.145(3) of Part VII (Enforcement of Judgements and
Orders) of the Supreme Court Act 1935. Section 145(3) states that:
This Part is subject to section 368(3) of the Companies (Western
Australia) Code.

5.27

Section 368(3) of the Western Australian Code relates to the winding up of a company
by the court, and states:
Any attachment, sequestration, distress or execution put in force
against the property of the company after the commencement of the
winding up by the Court is void.

5.28

The Committee notes that the repealed provision is not replaced.

10

Note: The Act defines the Full Court as all the Judges of the Supreme Court or two or more of them,
sitting together as a Court.
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6

PROPOSED AMENDMENTS

6.1

The Committee has been informed of a number of amendments to the Bill that the
Government proposes to move in the Legislative Council.11 A copy of the proposed
amendments is attached at Appendix 2.

6.2

In the event that the Government moves these amendments, the Committee has
reviewed them and provides the following comment.

Amendments to the Corporations (Ancillary Provisions) Act 2001
6.3

The proposed amendments are for the insertion of a new Part 6 into the Bill, amending
the Corporations (Ancillary Provisions) Act 2001 (CAP Act). This Part will not
commence at the same time as the other Parts of the Bill (refer to paragraph 4.4) but is
to commence on the day on which the proposed Act receives the Royal Assent.

Section 22
6.4

6.5

Section 22 of the CAP Act currently provides that the Governor, on the advice of the
Minister, may make regulations amending a statutory rule, consequential on the
enactment, or proposed enactment of the following:
a)

Corporations (Western Australia) Act 1990;

b)

Australian Securities and Investment Commission Act 1989;

c)

Corporations Act 1989;

d)

an Act amending an Act referred to in paragraph b or c;

e)

Australian Securities and Investment Commission Act 2001; and

f)

Corporations Act 2001.

The proposed amendment to s.22 is to add to the above list new item (g):
(g)

an Act amending an Act referred to in paragraph (e) or (f).

That is, an Act amending the Australian Securities and Investment Commission Act
2001 or the Corporations Act 2001 (Cwlth).
6.6

This proposed amendment expands the coverage of s.22 and will allow the regulation
making power of the Governor to be used to make consequential amendments to
regulations (and other subordinate legislation made by the Governor) each time the

11

Letter from Hon James McGinty MLA, Attorney General, to the subcommittee dated February 18 2002
(Appendix 1).

10
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Commonwealth amends the Corporations Act 2001 or the Australian Securities and
Investments Commission Act 2001.
6.7

Regulations made under s.22 (including regulations made in relation to the Acts
referred to in the proposed amendments) may operate retrospectively (refer to
paragraph 6.16).

Section 22A
6.8

It is proposed that a new s.22A entitled “Power to make interim regulations
construing certain references in Acts” be inserted into the CAP Act.

6.9

Section 22A will give the Governor, on the recommendation of the Minister, power to
make regulations that provide that references in Western Australian Acts, that are
affected by the enactment or proposed enactment of Commonwealth amendments, are
to be construed as set out in the regulations. In other words, if a change to the
Commonwealth Act affects references in Western Australian Acts, these may be
updated by way of regulation.

6.10

Regulations made under proposed s.22A may be expressed to have, or operate with,
retrospective application (refer to paragraphs 6.17 and 6.18).

6.11

This will be an interim measure pending appropriate amendments to Western
Australian Acts by the Western Australian Parliament. Subsection 22A(5) inserts a
sunset clause that provides that a regulation made under s.22A expires on the first
anniversary of the day on which that regulation is made unless the regulation is
revoked, or expressed to expire, on an earlier day.

6.12

The Attorney General states that, although s.22A is technically a ‘Henry VIII clause’,
it is justified because:12

12

•

the regulations will give the WA Parliament an opportunity to make
appropriate amendments to legislation at its convenience, rather than having
to act according to, or at the dictate of, the Commonwealth’s timetable;

•

a sunset clause applies;

•

the regulations will be referred to the Joint Standing Committee on Delegated
Legislation; and

•

the normal disallowance procedures will apply.

A ‘Henry VIII clause’ is a clause in an Act of Parliament which enables the Act or the effect of an Act to
be amended by subordinate or delegated legislation. Such clauses are so named because King Henry VIII
was regarded popularly as the impersonation of executive autocracy and because of their actual use by
that monarch.
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6.13

The Committee notes that a substantive inquiry into these issues is currently being
conducted by the Public Administration and Finance Committee in the context of
clause 20 of the Planning Appeals Amendment Bill 2001. The Joint Standing
Committee on Delegated Legislation is involved in assisting the Public Administration
and Finance Committee as a result of the passing of item (2) of the motion of referral
which states:
“(2)
The committee is to consult with, and include within its
report, any comment from the Delegated Legislation Committee
relating to clause 20 of the Bill.”

6.14

The Planning Appeals and Amendment Bill 2001 is due to be reported to the House
by March 21 2002. Accordingly the Committee does not make substantive comment
on this matter in view of that current inquiry.

6.15

However, the Committee considers it appropriate that the legislation should ensure
that a regulation made under proposed s.22A cannot be made again, after expiry under
proposed s.22A(5), in respect of the same enactment. This will reinforce the interim
nature of the regulations authorised by proposed s.22A and ensure that amendments
required to the Western Australian Acts will come before the Western Australian
Parliament in the form of primary legislation as soon as possible.

Section 25
6.16

Section 25 of the CAP Act provides for regulations to be made. Subsection 6 provides
that the regulation may operate retrospectively:
(6) any provision of the regulations may be expressed to take effect
from a time that is earlier than the beginning of the day on which
the regulations containing the provision are made, not being a
time earlier than immediately before the relevant time.13.

6.17

It is also proposed that s.25(6) be amended by inserting after the word ‘relevant time’,
the following:
Or, in the case of regulations made under section 22(2)(g) or 22A, the
time when the amending Act (or the relevant provision of that Act)
comes into operation or is taken to have come into operation.

13

12

“relevant time” means the time when the new Corporations Act, as originally enacted, comes into
operation: s.3 CAP Act.
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6.18

Section 25(6) of the CAP Act (as proposed to be amended by Appendix 2) will enable
regulations made under proposed s.22(2)(g) (regulations to amend statutory rules),14
and regulations made under proposed s.22A (interim regulations) to operate
retrospectively from the time that the amending Commonwealth Act comes into
operation.

6.19

The Committee has reviewed these amendments and reiterates the matters discussed
above at paragraphs 6.13 to 6.15.

6.20

The Committee endorses the proposed amendments to the Bill subject to the
amendment to proposed s.22A(5).

Recommendation 2: In the event that the Government moves the amendments
contained in Appendix 2 to this report, the Committee recommends that the
Corporations (Consequential Amendments) Bill (No 2) 2001 be amended in accordance
with the amendments contained in Appendix 2 to this report, subject to the amendment
of proposed section 22A(5) (contained in proposed section 17 in Appendix 2) in
accordance with Recommendation 3.

Recommendation 3: In the event that the Government moves the amendments
contained in Appendix 2 to this report, the Committee recommends that proposed
section 22A(5) in proposed section 17 of Appendix 2, be amended as follows:
delete section 22A(5) and insert instead the following:
“(5) Regulations made under this section:
a) expire on the first anniversary of the day on which they are made unless they are
revoked, or expressed to expire, on an earlier day; and
b) can not be made after the expiry of 12 months of the day on which an Act of the
Parliament of the Commonwealth, to which the regulations relate, was enacted.”

Recommendation 4: The Committee recommends that the Corporations (Consequential
Amendments) Bill (No 2) 2001 be passed, subject to recommendations 1, 2 and 3.

________________
Hon Jon Ford MLC
Chairman
14

Date: March 13 2002

That is, an Act amending the Australian Securities and Investment Commission Act 2001 or the
Corporations Act 2001 (Cwlth).
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