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EXECUTIVE SUMMARY AND RECOMMENDATIONS  

EXECUTIVE SUMMARY  

1 The Committee has identified that there were a number of unauthorised disclosures, 
from separate sources, between 30 October 2006 and 1 February 2007 of the 
deliberations of the Standing Committee on Estimates and Financial Operations in 
relation to a proposed inquiry into the State’s iron ore industry. 

2 The Committee has concluded that each and every one of these unauthorised 
disclosures was as a result of a strategy devised and implemented by the directors of 
Cazaly Resources Limited, their lawyers and consultants, for the purpose of using the 
proceedings of the Standing Committee on Estimates and Financial Operations to 
influence legal proceedings then on foot before the Court of Appeal of the Supreme 
Court of Western Australia in relation to the Shovelanna iron ore mining tenement.   

3 Specifically the strategy involved using the Standing Committee on Estimates and 
Financial Operations to establish an inquiry into the State’s iron ore policy, not 
primarily for the purposes of the inquiry itself, but for the purpose of: 

a) using the inquiry to influence or persuade Rio Tinto Limited to settle the 
dispute over the Shovelanna tenement on terms favourable to Cazaly 
Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing them; 
and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement;  

 

b) using the inquiry to influence or persuade the State Government (Minister) to 
accede to or to facilitate the settlement of the dispute over the Shovelanna 
tenement on terms favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses senior public servants, and 
Ministers for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing them; 
and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement; 
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c) influencing the outcome of the legal proceedings then on foot before the Court 
of Appeal of the Supreme Court of Western Australia against former Minister 
Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited;  
 
- attempting to circumvent the sub judice rule by taking active steps to 

disguise the fact that Cazaly Resources Limited was promoting the 
proposed inquiry into the State’s iron ore policy; and 

 
- uncovering useful documents/and or evidence in the Standing 

Committee on Estimates and Financial Operations proceedings to 
assist in the Supreme Court appeal; and 

 

d) discrediting the State’s iron ore policy so that the policy could not and would 
not be relied on by the Minister in the event that the Supreme Court sent the 
matter back to the Minister for a fresh decision. 

4 Central to the successful execution of the strategy was the influencing of at least two 
Members of the Standing Committee on Estimates and Financial Operations in the 
performance of their duties as committee Members for the improper purposes of: 

• obtaining knowledge of the confidential deliberations of the Standing 
Committee on Estimates and Financial Operations (unauthorised disclosures); 
and  

• influencing the proceedings of the Standing Committee on Estimates and 
Financial Operations - in particular, the calling of witnesses, the examination 
of witnesses, the content of the Standing Committee on Estimates and 
Financial Operations inquiry report, and any findings and recommendations - 
as required dependent on whether or not a settlement in the legal proceedings 
was achieved.   

5 The Committee observes that the strategy was devised and implemented principally 
by Mr Brian Burke and Mr Julian Grill on the authority of Mr Nathan McMahon, 
Managing Director, Cazaly Resources Limited and Mr Clive Jones, Joint Managing 
Director, Cazaly Resources Limited. 

6 The attempt to use the proceedings of the Standing Committee on Estimates and 
Financial Operations for an improper purpose has significant implications for the 
Legislative Council committee system. 

7 As a result of approaches made, as part of the above-mentioned strategy, to the 
following three Members of the five Member Standing Committee on Estimates and 
Financial Operations: 
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• Hon Shelley Archer MLC; 

• Hon Anthony Fels MLC; and 

• Hon Giz Watson MLC, 

a series of unauthorised disclosures were made which singularly and as a group, either 
interfered with, or were likely to interfere with, the proper functioning of the Standing 
Committee on Estimates and Financial Operations. 

8 The Committee has identified unauthorised disclosures from the Standing Committee 
on Estimates and Financial Operations, of varying degrees of seriousness, by Hon 
Shelley Archer MLC, Hon Anthony Fels MLC, Mr Brian Burke, Mr Noel Crichton-
Browne, Mr Robert Edel, Mr Alex Jones, Ms Philippa Reid and Hon Giz Watson 
MLC.  The most serious of these unauthorised disclosures were by Hon Shelley 
Archer MLC and Hon Anthony Fels MLC.   

9 Shortly after embarking upon this inquiry it became readily apparent that this was 
potentially one of the most important and challenging inquiries in the history of the 
Legislative Council. 

10 The importance of this inquiry arose not only because it is by a select committee of 
privilege dealing with a suspected breach of one of the oldest and most important rules 
of the Parliament - that of the confidentiality of the proceedings of parliamentary 
committees behind closed doors.  Beyond this fact, the Committee’s inquiry has 
broken new ground in a number of respects. 

11 In addition to relevant documents and oral testimony, the Committee has received 
evidence of a nature not usually available to parliamentary committees.  It has been 
provided with extensive audio intercept and surveillance evidence that has been 
gathered by the Corruption and Crime Commission of Western Australia.  It is 
exceptionally rare that in cases of the unauthorised disclosure of parliamentary 
committee proceedings that the Parliament has access to such clear evidence of who 
committed an unauthorised disclosure and the exact time and date when that 
disclosure took place.  In gaining access to such evidence, it also left the Committee 
with the problem of dealing with conflicting and, in several cases, obviously false 
evidence. 

12 The issue of false evidence to the Committee was a difficult one.  It is the 
Committee’s view that the contempts committed by way of false evidence to the 
Committee were, in most instances, more serious in their nature and impact than the 
original breaches of privilege and contempts which were the subject matter of the 
Committee’s inquiry.  As the false evidence contempts arose during the course of the 
inquiry, the Committee has itself assessed them and makes recommendations to the 
House as to appropriate penalties. 
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13 In its second round of hearings (September-October 2007), the Committee engaged 
counsel assisting to ask questions on behalf of, and through, the Chairman.  Counsel 
assisting was engaged by the Committee in an attempt to ascertain the truth out of 
sharply conflicting evidence, and as a response to the fact that key witnesses had the 
benefit of counsel.  During the first round of hearings a number of witnesses were 
repeatedly interrupting proceedings to obtain advice from their counsel.  The 
Committee formed the view prior to the second round of hearings that, given the 
nature of the conflicting evidence before it, it was important to have the Committee’s 
questions asked by a specialist advocate who could maintain a line of questioning on 
the Chairman’s behalf, whilst the Chairman himself dealt with the numerous 
procedural objections and points of relevance raised by witnesses. 

14 The Committee has sought at every opportunity to adopt standards of natural justice 
over the course of the inquiry to the extent that such standards are compatible with the 
constraints applying to a select committee under the Standing Orders of the 
Legislative Council.  The limits imposed by the ‘private evidence’ rules applying to 
select committees has caused significant practical problems for the Committee in 
providing witnesses with access to relevant information, and has exposed the 
Committee to almost constant questioning and objection from witnesses and their 
legal counsel.  Many of the legal counsel advising witnesses were clearly unfamiliar 
with parliamentary privilege and parliamentary processes. 

15 Nevertheless, the Committee is satisfied that it has afforded natural justice to 
witnesses over the course of this inquiry within the scope available to the Committee. 

16 The Committee identified a wide range of contempts both against the Standing 
Committee on Estimates and Financial Operations and the Committee itself during the 
course of its inquiry. These contempts varied significantly in their seriousness.  The 
Committee applied the test that to even qualify as a contempt a particular action must 
have interfered, or been likely to interfere, with the functioning of the Parliament or a 
parliamentary committee.  The Committee formed the view that, based on the past 
practice of privileges committees of the Legislative Council, the Committee had no 
flexibility to apply the much higher threshold of “substantial interference” when 
considering breaches of privilege and contempts that has been expressly adopted by 
Houses in other jurisdictions. 

17 The Committee has reported all identified disclosures of the proceedings of the 
Standing Committee on Estimates and Financial Operations in relation to a proposed 
inquiry into the State’s iron ore industry.  Each of these disclosures is a breach of 
privilege and a contempt of Parliament.  In reporting all such instances of disclosure, 
the Committee noted the comments of a previous select committee of privilege of the 
Legislative Council that: 
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“Because a contempt can be committed regardless of a person’s 

intent (or lack of it), the penalty imposed is the appropriate means for 

the House to indicate how serious it takes it to be. Customarily, an 

unintended or technical contempt is excused without penalty.”1 

18 The Committee has considered appropriate penalties for some quite serious contempts 
of Parliament, but has been frustrated by unclear and inadequate definitions of the 
Legislative Council’s punitive powers in the Parliamentary Privileges Act 1891.  The 
Committee considers this unacceptable, and has recommended urgent action by the 
Legislative Council to expand (or clarify) the punitive powers of the Legislative 
Council. 

19 The Committee received extensive procedural and legal advice from the former Clerk 
Assistant (House), Mr Nigel Pratt, the former Clerk of the Legislative Council, Ms 
Mia Betjeman, the current Clerk of the Legislative Council, Mr Malcolm Peacock and 
the Clerk Assistant (Committees), Mr Paul Grant.  Barrister Mr Peter Quinlan also 
provided a legal opinion on the evidence provided by the CCC.  Mr Philip Urquhart 
acted as counsel assisting the Committee in the second round of hearings.  The 
Committee thanks these individuals for their assistance. 

20 The Committee thanks Hansard for their services, which was made all the more 
difficult for them by the restrictions placed on their access to the Committee’s 
documents. 

21 The Committee thanks the staff of the Parliament House Library for locating a number 
of ancient and obscure committee reports and articles. 

22 The Committee expresses gratitude to the Members and staff of the Standing 
Committee on Estimates and Financial Operations for co-operating with the 
Committee over the course of the inquiry. 

23 Finally, the Committee thanks its staff for their work over the course of the inquiry.  

24 As the Committee is a select committee, and so will cease to exist upon reporting to 
the Parliament, the Committee has endeavoured to provide as much detail in this 
report as possible about the Committee’s evidence and procedures and any issues that 
arose in the course of the inquiry.  It is hoped that this detail will assist in addressing 
any questions that may be raised about the Committee’s approach to the inquiry, and 
facilitate as full a debate as possible in the House on this report. 

                                                      
1  Western Australia, Legislative Council, Select Committee of Privilege on a Failure to Produce 

Documents under Summons, Report, 8 December 1998, p7. 
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OBSERVATIONS, FINDINGS AND RECOMMENDATION  

25 The Committee makes the following observations, findings and recommendations 
arising from identified disclosures of the deliberations of the Standing Committee on 
Estimates and Financial Operations relating to a proposed inquiry into the State’s Iron 
Ore industry: 

26 Recommendations are grouped as they appear in the text at the page number 
indicated: 

Observation 1 

The Committee notes that while there may not have been a written contract between 
Cazaly Resources Limited, Mr Brian Burke and Mr Julian Grill, the evidence suggests 
that there was at least a verbal arrangement in place for the payment of a success fee. 

The Committee could not take this observation to a finding, but is of the view that there 
is strong circumstantial evidence that there was a success fee arrangement in place.  In 
the Committee’s view this constitutes an engagement.  

 

Finding 1  

The Committee finds that Mr Nathan McMahon gave a false answer to a question asked 
by the Committee during a hearing. 

The Committee finds that this false answer is a contempt of Parliament. 

 

Page 101 

Recommendation 1:  The Committee recommends that the Legislative Council order 
Mr Nathan McMahon to provide an unreserved written apology to the House for 
giving false evidence to the Committee, and that the apology is to be given within seven 
days of the order of the House.   

 

Page 101 

Recommendation 2:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Nathan McMahon so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 

 

Observation 2 

The Committee observes that there were a number of disclosures from separate sources 
of the deliberations of the Standing Committee on Estimates and Financial Operations 
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relating to a proposed inquiry into the State’s iron ore policy between 30 October 2006 
and 31 January 2007, each of which was a breach of privilege and a contempt of the 
Parliament (the particulars of which are set out in the following findings in this report) 
and each of which resulted from a strategy to use the proceedings of the Standing 
Committee on Estimates and Financial Operations for improper purposes. 

Specifically the strategy involved using the Standing Committee on Estimates and 
Financial Operations to establish an inquiry into the State’s iron ore policy, not 
primarily for the purposes of the inquiry itself, but for the purpose of: 

a) using the inquiry to influence or persuade Rio Tinto Limited to settle the 
dispute over the Shovelanna tenement on terms favourable to Cazaly 
Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the 

Supreme Court appeal against former Minister Bowler’s decision 
on the Shovelanna tenement;  

    

b) using the inquiry to influence or persuade the State Government 
(Minister) to accede to or to facilitate the settlement of the dispute over 
the Shovelanna tenement on terms favourable to Cazaly Resources 
Limited by: 

- calling or threatening to call as witnesses senior public servants, 
and Ministers for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the 

Supreme Court appeal against former Minister Bowler’s decision 
on the Shovelanna tenement; 

    

c) influencing the outcome of the legal proceedings then on foot before the 
Court of Appeal of the Supreme Court of Western Australia against 
former Minister Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited;  
 
- attempting to circumvent the sub judice rule by taking active 

steps to disguise the fact that Cazaly Resources Limited was 
promoting the proposed inquiry into the State’s iron ore policy; 
and 
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- uncovering useful documents/and or evidence in the Standing 
Committee on Estimates and Financial Operations proceedings to 
assist in the Supreme Court appeal; and 

 

d) discrediting the State’s iron ore policy so that the policy could not and 
would not be relied on by the Minister in the event that the Supreme 
Court sent the matter back to the Minister for a fresh decision. 

Central to the successful execution of the strategy was the influencing of at least two 
Members of the Standing Committee on Estimates and Financial Operations in the 
performance of their duties as committee Members for the improper purposes of 
obtaining knowledge of the confidential deliberations of the Standing Committee on 
Estimates and Financial Operations (unauthorised disclosures) and influencing the 
proceedings of the Standing Committee on Estimates and Financial Operations (in 
particular, the calling of witnesses, the examination of witnesses, the content of the 
Standing Committee on Estimates and Financial Operations inquiry report, its findings 
and recommendations), as required dependent on whether or not a settlement in the 
legal proceedings was achieved.   

The Committee observes that the strategy was devised and implemented principally by 
Mr Brian Burke and Mr Julian Grill on the authority  of Mr Nathan McMahon, 
Managing Director, Cazaly Resources Limited and Mr Clive Jones, Joint Managing 
Director, Cazaly Resources Limited.   

The Committee further observes that a number of Cazaly Resources Limited and 
Echelon Resources Limited consultants and lawyers and Echelon Resources Limited 
directors had varying degrees of involvement in the development and/or implementation 
of the strategy (or parts of the strategy), including Mr Robert Edel, Partner, DLA 
Phillips Fox; Mr Alex Jones, Senior Associate, DLA Phillips Fox; Mr Peter Clough, 
Mining Consultant for Cazaly Resources Limited; Mr David Tasker, Account Manager, 
Professional Public Relations; Mr Matthew Rimes, then Managing Director of Echelon 
Resources Limited; and others unknown. 

The Committee notes that a number of people were involved at varying degrees in the 
implementation of the strategy and, based on the evidence before the Committee, without 
knowledge of the full details of the strategy and its true purpose, including Mr Noel 
Crichton-Browne, Lobbyist for Cazaly Resources Limited; Dr Walawski, Chief 
Executive, the Association of Mining and Exploration Companies Inc.; Mr Ian Loftus, 
Policy and Public Affairs Manager, the Association of Mining and Exploration 
Companies Inc.; and Mr Malcolm McCusker QC, Barrister. 

The Committee observes that Hon Shelley Archer MLC and Hon Anthony Fels MLC 
were not informed as to the full details of the strategy and its true purpose. Further, the 
Committee notes that the participants deliberately concealed or down-played the fact 
that they were acting on behalf of Cazaly Resources Limited and Echelon Resources 
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Limited and concealed that the true purpose of the proposed inquiry was to assist Cazaly 
Resources Limited and Echelon Resources Limited to obtain a commercially favourable 
outcome in the Shovelanna dispute. 

The Committee notes that a mere intention to have the State’s iron ore policy 
investigated and discredited is not, of itself an improper motive for referring a matter to 
a parliamentary committee for inquiry.  Such inquiries are regularly conducted by 
parliamentary committees, and they are an important mechanism by which members of 
the public may legitimately initiate a review of the actions and policies of the Executive. 

 

Finding 2 

The Committee finds that on 30 October 2006 at approximately 5:30pm Hon Shelley 
Archer MLC disclosed to Mr Brian Burke in a telephone conversation the deliberations 
of a meeting of the Standing Committee on Estimates and Financial Operations held on 
that day in relation to a proposed inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

Relevant portions of the telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:30pm on 30 October 2006 are set out at paragraph 10.22 of this 
report. 

The specific deliberations disclosed by Hon Shelley Archer MLC were, in effect, that: 

a) Hon Anthony Fels MLC had proposed an inquiry into the State’s iron ore 
industry at that day’s SCEFO meeting; 

b) Hon Ken Travers MLC was opposed to the proposed inquiry; 

c) Hon Giz Watson MLC wanted to look at the proposal before she agreed 
with it; 

d) Hon Anthony Fels MLC had not discussed the proposed inquiry with 
Hon Nigel Hallett MLC before proposing it; 

e) Hon Shelley Archer MLC had referred to the ‘Cazaly decision’; 

f) Hon Nigel Hallett MLC had indicated support for the inquiry; 

g) Hon Ken Travers MLC was going to discuss the proposed inquiry with 
Mr John Bowler MLA, Minister for Resources Assisting the Minister for 
State Development; 
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h) the Standing Committee on Estimates and Financial Operations was 
divided on the question as to whether to proceed with the proposed 
inquiry, with three Members for and two Members against; 

i) Hon Shelley Archer MLC and Hon Anthony Fels MLC both wanted the 
proposed inquiry placed on the agenda for the next meeting of the 
Standing Committee on Estimates and Financial Operations, but that the 
committee’s staff had advised that it be placed on the agenda for the 
meeting of 13 December 2006 instead; 

j)  Hon Anthony Fels MLC had stated that if the proposal was agreed to on 
13 December 2006 the inquiry could be advertised for public submissions 
over the Christmas period, stakeholders could then be written to, and 
hearings could commence in March 2007; 

k) Hon Ken Travers MLC had suggested to Hon Anthony Fels MLC that 
Hon Anthony Fels MLC obtain a briefing from Mr John  Bowler MLA, 
Minister for Resources Assisting the Minister for State Development, and 
that Hon Shelley Archer MLC had shaken her head to Hon Anthony Fels 
MLC as a signal of opposition to this suggestion; 

l) Hon Shelley Archer MLC had told the Standing Committee on Estimates 
and Financial Operations that she supported the proposed inquiry; and 

m) Hon Anthony Fels MLC had insisted that the Standing Committee on 
Estimates and Financial Operations consider the proposed inquiry at its 
meeting on 13 December 2006. 

The Committee further finds that this disclosure interfered with the functioning of the 
Standing Committee on Estimates and Financial Operations by breaching the confidence 
and mutual trust of the committee.  The disclosure exposed other Members of the 
committee to influence by third parties. 

The Committee finds that this disclosure is a breach of privilege and a contempt of 
Parliament. 
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Recommendation 3:  The Committee recommends that the Legislative Council order 
the following by way of penalty for the breach of privilege and contempt committed by 
Hon Shelley Archer MLC, being the unauthorised disclosure of the deliberations of the 
Standing Committee on Estimates and Financial Operations in relation to a proposed 
inquiry into the State’s iron ore industry: 

• that the Member be disqualified from membership of any parliamentary 
committee for the remainder of the session; 

• that the Member undergo further induction training from the Clerk of 
the Legislative Council on parliamentary privilege, and that the Clerk 
report to the House on the completion of such training; and 

• that the Member make an unreserved apology to the Legislative Council 
whilst standing in her place in the House, within seven days of the order 
of the House. 

 

 
 

Finding 3  

The Committee finds that there were inconsistencies in the evidence given by Hon 
Shelley Archer MLC in her four appearances before the Committee.   

The Committee further finds that Hon Shelley Archer MLC gave false answers to 
questions asked by the Committee during hearings. 

The Committee finds that these false answers are a contempt of Parliament. 
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Recommendation 4:  The Committee recommends that the Legislative Council order 
Hon Shelley Archer MLC to make an unreserved apology while standing in her place 
in the House in relation to her false evidence to the Committee, and that such an 
apology is to be given within seven days of the order of the House.   
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Recommendation 5:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Hon Shelley Archer MLC so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 



Select Committee of Privilege REPORT 

xii  G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

 

Observation 3 

The Committee brings to the attention of the House a possible further contempt of 
Parliament in the following statement by Hon Shelley Archer MLC to the Legislative 
Council in the Adjournment Debate on Tuesday, 20 March 2007 (Hansard, p301), which 
was false: 

“… in my dealings with the committees I have at all times 
conducted myself properly and according to parliamentary standing 
orders.” 2 

The Standing Orders of the Legislative Council do not exist in isolation.  They must be 
read in the context of, and often subject to, custom and usage and the other written and 
unwritten rules of the House. 

The Committee notes that Hon Shelley Archer MLC’s statement to the House was 
contrary to the clear evidence of her disclosure of the confidential deliberations of the 
Standing Committee on Estimates and Financial Operations in the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and Mr Brian 
Burke at 5:26pm on 30 October 2006, the relevant portions of which are set out at 
paragraph 10.22 of this report. 

 

Finding 4 

The Committee finds that on 30 October 2006 at approximately 6:50pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on that day in relation to a proposed inquiry into the State’s iron ore 
industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.14 of this report). 

                                                      
2  Hon Shelley Archer MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 20 

March 2007, p301. 
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The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) Hon Anthony Fels MLC had raised the proposed inquiry and placed the 
proposal on the agenda for the next meeting, but had not distributed the 
terms of reference; 

b) Hon Ken Travers MLC wanted to talk to Mr John Bowler MLA, 
Minister for Resources Assisting the Minister for State Development, 
about the proposed inquiry; and 

c) Hon Ken Travers MLC had expressed the view that there had already 
been a couple of inquiries into the issues raised by the proposed inquiry. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 5 

The Committee finds that on 13 December 2006 at approximately 2:30pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of  meetings of the Standing Committee on Estimates and Financial 
Operations held on 30 October 2006 and 4 December 2006 in relation to a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.24 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC arising from the 30 
October 2006 meeting of the Standing Committee on Estimates and Financial Operations 
were, in effect, that: 

a) there was only one Member of the committee, being a Government 
Member, who didn’t want to undertake the inquiry; 

b) Hon Giz Watson MLC did not seem to have too much of a problem with 
the proposed inquiry; and 
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c) some of Members of the committee were happy for him to put the 
proposed inquiry to the committee. 

The specific deliberations disclosed by Hon Anthony Fels MLC arising from the 4 
December 2006 meeting of the Standing Committee on Estimates and Financial 
Operations were, in effect, that: 

d) there had been “some discussion around the community about … the fact 
that we’re going to be doing an enquiry …”. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 6 

The Committee finds that on 30 January 2007 at approximately 12:55pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on 13 December 2006 in relation to a proposed inquiry into the State’s 
iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.30 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) the proposed iron ore inquiry was on the agenda for a meeting scheduled 
for 31 January 2007; 

b) the committee had written a letter off to find out what the State 
Government’s iron ore policy is; 

c) following Hon Anthony Fels MLC’s discussions with Mrs Lisa Peterson, 
the committee’s Advisory Officer (General), it was likely that Ms Lisa 
Peterson was going to provide advice to the committee at its next meeting 
that the draft terms of reference for the proposed inquiry presented by 
Hon Anthony Fels MLC were too broad for the committee to look at.   
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This disclosure is a breach of privilege and a contempt of Parliament. 

The Committee further notes that it is clear in this conversation that Hon Anthony Fels 
MLC was aware of the confidentiality of committee proceedings, as he stated the 
following to Mr Crichton-Browne: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 

 

Finding 7 

The Committee finds that on 1 February 2007 at approximately 2:00pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on 31 January 2007 in relation to a proposed inquiry into the State’s 
iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.43 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) the committee was investigating a few legal issues concerning the 
proposed inquiry; 

b) Hon Anthony Fels MLC had raised the advice he had received from Mr 
Robert Edel, Partner, DLA Phillips Fox, and that of Mr Malcolm 
McCusker QC to Mr Edel on the proposed inquiry’s terms of reference, 
and that that had “raised a couple of eyebrows” in the committee; 

c) there was not enough support in the committee to do what Hon Anthony 
Fels MLC had proposed to do with the draft terms of reference; 
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d) the committee had considered a proposal that was something less than 
the draft terms of reference, which was basically just to look at iron ore 
royalties; 

e) Hon Anthony Fels MLC could get support within the committee for an 
inquiry into iron ore royalties, but he didn’t thin k such a limited inquiry 
was worth pushing for; 

f) Hon Nigel Hallett MLC was not helpful to Hon Anthony Fels MLC with 
respect to the proposed inquiry; and 

g) the State Government has no formal iron ore policy - it is based on 
history and precedents. 

This disclosure is a breach of privilege and a contempt of Parliament. 

The Committee further notes that it is clear that prior to this telephone conversation 
Hon Anthony Fels MLC was aware of the confidentiality of committee proceedings, as he 
stated the following to Mr Crichton-Browne in a telephone conversation on 30 January 
2007: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 

Furthermore, during this 1 February 2007 telephone conversation to Mr Crichton-
Browne, Hon Anthony Fels MLC stated: 

“Uh yeah uhm okay. … it’s a bit hard to talk about where we’re at 
but uhm. … but uh I’m still trying to get something done. … And 
uh that’s about all I can sorta let you know about at the moment. ... 

its all uhm nothing’s been published yet.” 
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Recommendation 6:  The Committee recommends that the Legislative Council order 
the following by way of penalty for the breaches of privilege and contempts committed 
by Hon Anthony Fels MLC: 

• that the Member be disqualified from membership of any parliamentary 
committee for the remainder of the session; 

• that the Member undergo further induction training from the Clerk of 
the Legislative Council on parliamentary privilege, and that the Clerk 
report to the House on the completion of such training; and 

• that the Member make an unreserved apology to the Legislative Council 
whilst standing in his place in the House, within seven days of the order 
of the House. 

 

 

Finding 8 

The Committee finds that there were inconsistencies between the evidence given by Hon 
Anthony Fels MLC and the CCC audio intercept evidence in his two appearances before 
the Committee.   

The Committee further finds that Hon Anthony Fels MLC gave false answers to 
questions asked by the Committee during hearings. 

The Committee finds that these false answers are a contempt of Parliament. 
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Recommendation 7:  The Committee recommends that the Legislative Council order 
Hon Anthony Fels MLC to make an unreserved apology while standing in his place in 
the House in relation to his false evidence to the Committee, and that such an apology 
is to be given within seven days of the order of the House.   

 

Page 273 

Recommendation 8:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Hon Anthony Fels MLC so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 
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Finding 9 

The Committee finds that on 30 October 2006 at 5:40pm Mr Brian Burke made a 
‘secondary’ disclosure by email to a group of individuals, being: Mr Alex Jones, Senior 
Associate, DLA Phillips Fox; Mr Robert Edel, Partner, DLA Phillips Fox; Mr Peter 

Clough, Consultant; Mr Julian Grill ; Mr Eddie Rigg, Argonaut Limited; Ms Ainslie 
Chandler, Professional Public Relations (WA); Mr David Tasker, Account Manager, 
Professional Public Relations (WA); Mr Matthew Rimes, Managing Director, Echelon 
Resources Limited; Mr Nathan McMahon, Managing Director, Cazaly Resources 
Limited; and Mr Clive Jones, Joint Managing Director (Technical and Operational), 
Cazaly Resources Limited, of a disclosure Mr Burke had received from Hon Shelley 
Archer MLC of the deliberations of a meeting of the Standing Committee on Estimates 
and Financial Operations held on that day in relation to a proposed inquiry into the 
State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee and further disclosing confidential committee deliberations 
to a wider group of people. 

The specific deliberations disclosed by Mr Burke were that: 

“The Parliamentary Committee met today and discussed a proposed 

inquiry.  The final decision about proceeding will not be made until 

December.” 

This disclosure is a breach of privilege and a contempt of Parliament. 
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Recommendation 9:  The Committee recommends that the Legislative Council impose 
no penalty against Mr Brian Burke for his secondary unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations by 
email of 30 October 2006, it being a contempt of a minor nature.  

 

 

Finding 10 

The Committee finds that on 1 November 2006 at approximately 12:50pm Mr Brian 
Burke made a ‘secondary’ disclosure to: 
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• Mr Julian Grill; 

• Mr Nathan McMahon, Managing Director, Cazaly Resources Limited; 

• Mr Clive Jones, Joint Managing Director (Technical and Operational), 
Cazaly Resources Limited; 

• Mr Alex Jones, Senior Associate, DLA Phillips Fox;  

• Mr Robert Edel, Partner, DLA Phillips Fox; and  

• perhaps others, 

at a meeting at Mr Julian Grill’s home of a disclosure Mr Burke had received from Hon 
Shelley Archer MLC of the deliberations of a meeting of the Standing Committee on 
Estimates and Financial Operations held on 30 October 2006 in relation to a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee, and by further disclosing confidential committee 
deliberations to a wider group of people. 

The relevant portions of the meeting are set out in a CCC audio intercept transcript (see 
paragraph 12.16 onwards in this report). 

The specific deliberations disclosed by Mr Burke were, in effect, that: 

a) Hon Ken Travers MLC was going to see Mr John Bowler MLA, Minister 
for Resources Assisting the Minister for State Development; 

b) Hon Ken Travers MLC objected to the proposed inquiry; 

c) Hon Ken Travers MLC told Hon Shelley Archer MLC to go and get a 
briefing from Mr John Bowler MLA, Minister for Reso urces Assisting 
the Minister for State Development; 

d) Hon Anthony Fels MLC put up the proposed inquiry but did not speak to 
Hon Nigel Hallett MLC; 

e) Hon Shelley Archer MLC spoke to Hon Nigel Hallett MLC and that it 
appeared that three members of the committee were in favour of the 
proposed inquiry; 
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f) Hon Giz Watson MLC was “in two minds” about the proposed inquiry; 

g) Hon Anthony Fels MLC proposed the inquiry and Hon Shelley Archer 
MLC supported it strongly; 

h) a decision will be made at a meeting in December; 

i) Hon Giz Watson MLC was quite open but didn’t express a view one way 
or the other - just a view that she needed to find out more about it; and 

j)  Hon Shelley Archer MLC said to the committee that the proposed 
inquiry is about the confiscation of Cazaly’s rights. 

This disclosure is a breach of privilege and a contempt of Parliament. 
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Recommendation 10:  The Committee recommends that the Legislative Council order 
Mr Brian Burke to provide an unreserved written apology to the Legislative Council 
for the secondary unauthorised disclosure on 1 November 2006 of the confidential 
deliberations of the Standing Committee on Estimates and Financial Operations, and 
that the apology be given within seven days of the order of the House. 

 

 
 

Finding 11 

The Committee finds that there were inconsistencies in the evidence given by Mr Brian 
Burke in his two appearances before the Committee.   

The Committee further finds that Mr Brian Burke gav e false answers to questions asked 
by the Committee during hearings. 

The Committee finds that these false answers are a contempt of Parliament. 
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Recommendation 11:  The Committee recommends that the Legislative Council order 
Mr Brian Burke to provide an unreserved written apology to the House for giving false 
evidence to the Committee, and that the apology be given within seven days of the 
order of the House.   
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Recommendation 12:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Brian Burke so as to determine 
whether to conduct a prosecution under section 57 of the Criminal Code. 

 

 
 

Finding 12 

The Committee finds that on 30 January 2007 at approximately 2:15pm Mr Noel 
Crichton-Browne made a ‘secondary’ disclosure in a telephone conversation with Mr 
Robert Edel, Partner, DLA Phillips Fox, of a disclosure Mr Crichton-Browne had 
received from Hon Anthony Fels MLC of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 4 December 2006 in relation 
to a proposed inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee and further disclosing the confidential information to a 
wider number of people. 

The telephone conversation is set out in full in a CCC telephone intercept (see paragraph 
13.20 of this report). 

The specific deliberations disclosed by Mr Crichton-Browne were, in effect, that there 
had been a “hiccup”  because the Association of Mining and Exploration Companies Inc. 
(AMEC) had written to the committee chairman saying that AMEC understood that the 
committee was looking at the proposed inquiry, and that the AMEC letter had caused 
“some considerable heartburn” because committees deliberate in camera.   

The Committee further notes that immediately prior to the secondary disclosure by Mr 
Crichton-Browne, Hon Anthony Fels MLC had advised Mr Crichton-Browne of the 
confidentiality of committee proceedings in a telephone conversation on 30 January 
2007, when he stated: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 
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This disclosure is a breach of privilege and a contempt of Parliament. 

 
 
Page 329 

Recommendation 13:  The Committee recommends that the Legislative Council order 
Mr Noel Crichton-Browne to provide an unreserved written apology to the Legislative 
Council for the secondary unauthorised disclosure on 30 January 2007 of the 
deliberations of the Standing Committee on Estimates and Financial Operations, and 
that the apology be given within seven days of the order of the House. 

 

 
 

Finding 13 

The Committee finds that there were inconsistencies in the evidence given by Mr Noel 
Crichton-Browne in his two appearances before the Committee.   

The Committee further finds that Mr Noel Crichton-Browne gave false answers to 
questions asked by the Committee during a hearing. 

The Committee finds that these false answers are a contempt of Parliament. 

 
Page 333 

Recommendation 14:  The Committee recommends that the Legislative Council order 
Mr Noel Crichton-Browne to provide an unreserved written apology to the House for 
giving false evidence to the Committee, and that the apology be given within seven days 
of the order of the House.   

 

Page 333 

Recommendation 15:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Noel Crichton-Browne so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 

 

 
 

Finding 14 

The Committee finds that on 6 November 2006 Mr Robert Edel, Partner, DLA Phillips 
Fox, and Mr Alex Jones, Senior Associate, DLA Phillips Fox, made a ‘tertiary’ disclosure 
to Dr Justin Walawski, Chief Executive, Association of Mining and Exploration 
Companies Inc (AMEC), at AMEC’s offices at 25 Richardson Street, West Perth, of a 
disclosure by Hon Shelley Archer MLC to Mr Brian Burke in a telephone conversation 
on 30 October 2006, and relayed to Messrs Edel and Alex Jones by Mr Burke at a 
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meeting on 1 November 2006, of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 30 October 2006 in relation to 
a proposed inquiry into the State’s iron ore industry. 

The specific deliberations disclosed by Mr Robert Edel and Mr Alex Jones were, in 
effect, that the Standing Committee on Estimates and Financial Operations may be 
considering a review of the state’s iron ore policy. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 15 

The Committee finds that on 13 November 2007 at 7:07pm Mr Alex Jones, Senior 
Associate, DLA Phillips Fox, made a ‘tertiary’ disclosure by email to Dr Justin 
Walawski, Chief Executive, Association of Mining and Exploration Companies Inc 
(AMEC), of a disclosure by Hon Shelley Archer MLC to Mr Brian Burke in a telephone 
conversation on 30 October 2006, and relayed to Mr Alex Jones by Mr Burke at a 
meeting on 1 November 2006, of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 30 October 2006 in relation to 
a proposed inquiry into the State’s iron ore industry. 

The specific deliberations disclosed by Mr Alex Jones were, in effect, that: 

• there is support for the proposed inquiry from a number of Members of 
the Standing Committee on Estimates and Financial Operations;  

• Hon Giz Watson MLC is currently undecided and is seeking more 
information; 

• the support of Hon Giz Watson MLC is likely to be crucial to the inquiry 
being taken up by the Standing Committee on Estimates and Financial 
Operations. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 
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The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

This disclosure is a breach of privilege and a contempt of the Parliament. 

 
Page 343 

Recommendation 16:  The Committee recommends that no penalty be imposed by the 
Legislative Council with respect to the unauthorised disclosures of the deliberations of 
the Standing Committee on Estimates and Financial Operations by Mr Robert Edel 
and Mr Alex Jones, being a contempt of a minor nature. 

 

 
 

Finding 16 

The Committee finds that on 30 January 2007 at approximately 4:50pm Ms Philippa 
Reid, Electorate Officer for Hon Nigel Hallett MLC, disclosed to Mr Noel Crichton-
Browne in a telephone conversation the contents of an agenda for a meeting of the 
Standing Committee on Estimates and Financial Operations scheduled for 31 January 
2007, and thereby disclosed the deliberations of the Standing Committee on Estimates 
and Financial Operations in relation to a proposed inquiry into the State’s iron ore 
industry. 

The telephone conversation is set out in full in CCC telephone intercept transcript at 
4:49pm on 30 January 2007 (see paragraph 15.9 of this report). 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

The specific deliberations disclosed by Ms Reid were, in effect, that the Standing 
Committee on Estimates and Financial Operations would, at its scheduled meeting on         
31 January 2007, be considering undertaking a number of specified inquiries, including 
a proposed inquiry into “Western Australia’s iron ore policy”. 

This disclosure is a breach of privilege and a contempt of Parliament. 
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Page 350 

Recommendation 17:  The Committee recommends that the Legislative Council impose 
no penalty against Ms Philippa Reid for her unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations, being 
a contempt of a minor nature. 

 

 

Finding 17 

The Committee finds that on a date unknown in November 2006 Hon Giz Watson MLC 
disclosed to Mr Robin Chapple the deliberations of the Standing Committee on 
Estimates and Financial Operations in relation to a proposed inquiry into the State’s 
iron ore industry. 

The specific deliberations disclosed by Hon Giz Watson MLC was the fact that the 
Standing Committee on Estimates and Financial Operations was considering a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure was likely to interfere in the functioning of the Standing Committee on 
Estimates and Financial Operations. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 
Page 364 

Recommendation 18:  The Committee recommends that the Legislative Council impose 
no penalty against Hon Giz Watson MLC for her unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations, being 
a contempt of a minor nature. 

 

 

Finding 18 

The Committee finds that the Standing Committee on Estimates and Financial 
Operations authorised Hon Ken Travers MLC to speak to Hon John Bowler MLA, the 
then Minister for Resources Assisting the Minister for State Development, on behalf of 
the committee so as to ascertain whether any similar inquiries to that proposed into the 
State’s iron ore industry had been previously undertaken. 
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The Committee finds that such authorisation was given at a meeting of the Standing 
Committee on Estimates and Financial Operations on either 30 October 2006 or 4 
December 2006, with the 30 October 2006 meeting being the most likely. 

 
 
Page 374 

Recommendation 19:  The Committee recommends that the Clerk of the Legislative 
Council and all Committee Chairs take steps to ensure that Legislative Council 
committee minutes clearly record any authorisation for a committee Member to 
disclose the deliberations of the committee, and the precise extent of the permitted 
disclosure. 

 

 

Finding 19 

The Committee finds that, between 13 June 2007 and 10 September 2007, Mr Julian 
Grill provided Mr Brian Burke with copies of documents that had been requested of Mr 
Grill by the Committee in a private hearing, and that Mr Grill had further advised Mr 
Burke of the fact that those documents had been requested by the Committee. 

The provision of the documents and the accompanying disclosure of the private 
proceedings of the Committee is a breach of privilege and a contempt of the Parliament. 

 
 
Page 398 

Recommendation 20:  The Committee recommends that the Legislative Council order 
Mr Julian Grill to make an unreserved written apology to the House for the 
unauthorised disclosure of the Committee’s private proceedings to Mr Brian Burke, 
and that the apology be provided within seven days of the order of the House. 

 

Page 406 

Recommendation 21:  The Committee recommends that the Clerk of the Legislative 
Council and all Committee Chairs ensure that at any Legislative Council committee 
hearing, an oath or affirmation is administered to all witnesses. 

 

Page 421 

Recommendation 22:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the urgent examination of the ‘threshold’ 
test applied by the Australian Senate with respect to the investigation and reporting of 
suspected breaches of privilege within standing committees, and for that committee to 
give consideration as to whether it is an approach that should be adopted by the 
Legislative Council, and to then report its findings to the House. 
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Page 422 

Recommendation 23:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of a possible amendment 
to the Standing Orders of the Legislative Council so as to provide an express provision 
to the effect that the proceedings of a standing committee of the Legislative Council 
other than during the public hearing of evidence are not open to the public and remain 
strictly confidential to the committee, unless the committee authorises publication, or 
until and to the extent that it reports to the House.  A suggested wording for a new 
Standing Order is set out below: 

“ With the exception of the taking of evidence in a hearing in public or the granting of 
leave to another Member to sit in for the purposes of a specific inquiry, the proceedings of 
a parliamentary committee are conducted behind closed doors and shall be confidential to 
the committee unless the committee has expressly authorised the disclosure of any 
documents or information from those proceedings.” 

 

Page 423 

Recommendation 24:  The Committee recommends that the Legislative Council 
request the Attorney General to give consideration to the appropriateness of amending 
the Parliamentary Privileges Act 1891 so as to provide a second head of power to both 
Houses of Parliament with the express power to fine, suspend without pay or imprison 
for any breach of privilege or contempt, and that the Attorney General report back to 
both Houses.   

 

Page 423 

Recommendation 25:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to expressly provide for the suspension of a 
Member without pay, and that the committee report back to the House.   

 

Page 424 

Recommendation 26:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to implement section 8 of the Parliamentary 
Privileges Act 1891, and that the committee report back to the House. 

 

Page 424 

Recommendation 27:  The Committee recommends that the Attorney General examine 
the provisions of the Criminal Code relating to offences against the Parliament to 
establish whether an amendment to the Criminal Code is necessary in order to 
expressly abrogate parliamentary privilege, and that the Attorney General report back 
to both Houses.  
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Page 425 

Recommendation 28:  The Committee recommends that the Clerk of the Legislative 
Council ensure that the staff of the Legislative Council Committee Office no longer fax 
agendas for committee meetings to Members’ electorate offices.  A simple notification 
of the next committee meeting time and place should instead be either faxed or emailed 
to remind Members of scheduled committee meetings. 

 

Page 427 

Recommendation 29:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to expressly provide for the confidential 
status of deferred items of correspondence and other documents received by a standing 
committee, and that the committee report back to the House. 

 

Page 427 

Recommendation 30:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an assessment as to 
whether standing committees should continue to have an own motion inquiry power 
and, if so, the procedure for its use, and that the committee report back to the House. 

 

Page 428 

Recommendation 31:  The Committee recommends that the Chairman of Committees 
and the Clerk of the Legislative Council continue to progress the development of a 
Committee Members’ Guide for the Members of Legislative Council standing 
committees. 

 

Page 428 

Recommendation 32:  The Committee recommends that the Clerk of the Legislative 
Council establish a program for the benefit of all Members of regular seminars on 
parliamentary privilege, providing practical examples and case studies. 

 

Page 428 

Recommendation 33:  The Committee recommends that the Clerk of the Legislative 
Council provide a program of regular seminars on parliamentary privilege for all 
parliamentary and electorate staff, public servants, and the general public.  

 

Page 428 

Recommendation 34:  The Committee recommends that the Clerk of the Legislative 
Council ensure that all documents sent out by the Legislative Council Committee 
Office on behalf of a parliamentary committee should contain a confidentiality 
disclaimer. 
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Page 430 

Recommendation 35:  The Committee recommends that the Legislative Council order 
the limited disclosure or publication of the evidence received by the Committee to the 
extent necessary or expedient so as to enable the Attorney General to assess any false 
evidence given to the Committee and to conduct any prosecutions under section 57 of 
the Criminal Code. 
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CHAPTER 1 

PARLIAMENTARY PRIVILEGE AND THE DISCLOSURE OF THE 

DELIBERATIONS OF PARLIAMENTARY COMMITTEES  

THE OBLIGATIONS OF MEMBERS OF PARLIAMENT  

1.1 Members of Parliament have an obligation to maintain the highest standards in the 
performance of their duties.  This obligation includes understanding and observing the 
requirements of parliamentary privilege, along with the standing orders, custom and 
usage of the Parliament. 

1.2 In the foreword to Dr Gerard Carney’s Members of Parliament: law and ethics, 
former Chief Justice of the High Court of Australia, Gerard Brennan, states: 

“The efficiency and integrity of political institutions are functions of 

the qualifications and character of those in whom political power is 

reposed and of the manner in which that power is exercised. The 

public expects that certain standards will be maintained and, 

provided those standards are maintained, accepts and peacefully 

submits to the exercise of political power. The maintenance of proper 

standards underpins the peace, order and good government of 

society.”3  

1.3 Dr Carney himself notes that: 

“In a democracy which recognises the sovereignty of the people, 

public confidence is essential for the maintenance of any government 

institution. Members must therefore avoid both actual and apparent 

conflicts of interest. However, it is unfair to judge the success of these 

mechanisms by reference to any improvement (if any) in the level of 

public confidence in politicians. Where that level lies is the product of 

a range of factors, including the performance of the political parties 

and the level of public understanding of the parliamentary process. 

Nonetheless, members are expected to maintain high standards of 

conduct in the performance of their official duties. Although public 

expectations of members may have increased in the latter part of the 

20th century, the importance of capable members to exercise 

legislative power has been recognised since the time of Blackstone: 

                                                      
3  Dr Gerard Carney, Members of Parliament: law and ethics, Prospect, St Leonards, 2000, pii. 
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So that it is a matter most essential to the liberties of this 

Kingdom, that such members be delegated to this important 

trust, as are most eminent for their probity, their fortitude, 

and their knowledge.” 4 

WHAT IS PARLIAMENTARY PRIVILEGE ? 

1.4 The privileges, immunities and powers of each House of the Western Australian 
Parliament are derived from the Parliamentary Privileges Act 1891, which was 
enacted in reliance on s 36 of the Constitution Act 1889. 

1.5 Section 36 of the Constitution Act 1889 provides it is lawful for the Parliament by any 
Act to define the privileges, immunities, and power to be held, enjoyed, and exercised 
by the Legislative Council and Legislative Assembly, and by the members thereof 
respectively.   

1.6 In addition to expressly setting out certain privileges, immunities and powers within 
the provisions of the Parliamentary Privileges Act 1891, s 1 of the Parliamentary 

Privileges Act 1891 also confers on the Legislative Council, its Members and its 
committees all those privileges, immunities and powers (by custom or statute or 
otherwise) of the United Kingdom House of Commons, its members and committees 
as at 1 January 1989. 

1.7 The 1999 report of the United Kingdom Parliament Joint Committee on Parliamentary 
Privilege described “parliamentary privilege” as: 

“Parliamentary privilege consists of the rights and immunities which 

the two Houses of Parliament and their members and officers possess 

to enable them to carry out their parliamentary functions effectively. 

Without this protection members would be handicapped in performing 

their parliamentary duties, and the authority of Parliament itself in 

confronting the executive and as a forum for expressing the anxieties 

of citizens would be correspondingly diminished.”5 

1.8 Parliamentary privilege is part of the common law and is recognised by the courts, 
although it is important to note that it is also enforceable by Parliament itself through 
the exercise of its penal powers.6 

1.9 The two main aspects of parliamentary privilege are freedom of speech and exclusive 
cognisance. 

                                                      
4  Ibid, p4. 
5  United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary Privilege, 30 

March 1999, Chapter 1, para 3. 
6  Ibid, para 5. 
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1.10 Members of Parliament and other participants in the parliamentary process enjoy, in 
certain situations, a special absolute immunity from interference or other action by the 
executive and the courts.  This is arguably the “single most important”7 aspect of the 
wider collection of immunities and powers known as “parliamentary privilege”, and 
is derived from Article 9 of the Bill of Rights 1689 (UK), which states: 

“That the freedom of speech and debates or proceedings in 

Parliament ought not to be impeached or questioned in any court or 

place out of Parliament.” 

1.11 Article 9 of the Bill of Rights 1689 (UK) is made law in Western Australia by 
operation of the Parliamentary Privileges Act 1891.8 

1.12 The concept of exclusive cognisance was explained in the 1999 report of the United 
Kingdom Parliament Joint Committee on Parliamentary Privilege as follows: 

“The other main component of parliamentary privilege is still called 

by the antiquated name of ‘exclusive cognisance’ (or ‘exclusive 

jurisdiction’). Parliament must have sole control over all aspects of 

its own affairs: to determine for itself what the procedures shall be, 

whether there has been a breach of its procedures and what then 

should happen. This privilege is also of fundamental importance. 

Indeed, acceptance by the executive and the courts of law that 

Parliament has the right to make its own rules, and has unquestioned 

authority over the procedures it employs as legislator, is of scarcely 

less importance than the right to freedom of speech. Both rights are 

essential elements in parliamentary independence. 

Parliament’s right to regulate its own affairs includes the power to 
discipline its own members for misconduct and, further, power to 
punish anyone, whether a member or not, for behaviour interfering 

substantially with the proper conduct of parliamentary business. Such 

interference is known as contempt of Parliament. This falls within the 

penal jurisdiction exercised by each House to ensure it can carry out 

its constitutional functions properly and that its members and officers 

are not obstructed or impeded, for example by threats or bribes.”9 

                                                      
7  Joint Committee on Parliamentary Privilege, United Kingdom Parliament, First Report, (House of Lords 

43-I, House of Commons 214-I, Session 1998-99), para 36, cited in Professor Enid Campbell, 
Parliamentary Privilege, The Federation Press, Sydney, 2003, p10. 

8  Halden v Marks, (1995) 17 WAR 447 at p461. 
9  United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary Privilege, 30 

March 1999, Chapter 1, paras 13-14. 
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1.13 Dr Gerard Carney has noted that unauthorised disclosure of committee proceedings 
constitutes a breach of privilege whether this occurs within or outside parliamentary 
privilege: 

“The privilege of freedom of speech only protects members from 

being questioned by the Courts and by other outside bodies.  They 

remain, however, subject to the jurisdiction of their own House.”10 

THE DISTINCTION BETWEEN ‘BREACH OF PRIVILEGE ’  AND ‘CONTEMPT OF PARLIAMENT ’ 

1.14 Clause 1 of the Committee’s terms of reference includes the following requirement: 

“… to inquire into and report on - 

(a) whether there has been any disclosure of deliberations of the 

Standing Committee on Estimates and Financial Operations 

relating to a proposed inquiry into the State’s Iron Ore 

industry; 

(b) if so, whether such disclosure constitutes a breach of the 

privileges, or is a contempt, of this House; …” 

1.15 The terms ‘breach of privilege’ and ‘contempt of Parliament’ are often used 
interchangeably.  However, technically speaking, although all breaches of privilege 
are generally a contempt of Parliament, not all contempts are a breach of privilege.11 

1.16 Erskine and May states that: 

“When any of these rights and immunities, both of the Members, 

individually, and of the assembly in its collective capacity, which are 

known by the general name of privileges, are disregarded or attacked 

by any individual or authority, the offence is called a breach of 

privilege, and is punished under the law of Parliament.  Each House 

also claims the right to punish actions, which, while not breaches of 

any specific privilege, are offences against its authority or dignity, 

such as disobedience to its legitimate commands or libels upon itself, 

its officers or its Members.  Such actions, though often called 

‘breaches of privilege’, are more properly distinguished as 

‘contempts’.” 12 

1.17 Erskine May defines “contempt of Parliament” as: 

                                                      
10  Gerard Carney, Members of Parliament: law and ethics, Prospect, St Leonards, 2000, p325. 
11  Ibid, p186. 
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“… any act or omission which obstructs or impedes either House of 

Parliament in the performance of its functions, or which obstructs or 

impedes any Member or officer of such House in the discharge of his 

duty, or which has a tendency, directly or indirectly, to produce such 

results may be treated as a contempt even though there is no 

precedent of the offence.”13 

1.18 In this report the Committee has taken the approach that the unauthorised disclosure of 
information arising in the course of the proceedings of a standing committee behind 
closed doors is both a breach of privilege and a contempt of the Parliament.  This is 
based on the view that the unauthorised disclosure of confidential information clothed 
with parliamentary privilege may be regarded as a fundamental violation of the 
Parliament’s privilege of freedom of speech, as well as being in the nature of a 
procedural contempt of the House.  

1.19 Offences committed specifically against the procedures of this Committee in the 
course of its inquiry, such as the giving of false evidence by a witness, have been 
treated by the Committee simply as a contempt of Parliament. 

DISTINCTION BETWEEN THE APPROACHES OF THE HOUSE OF COMMONS , THE SENATE 

AND THE LEGISLATIVE COUNCIL TO BREACHES OF PRIVILEGE AND CONTEMPTS 

1.20 In its 1999 report the Joint Committee on Parliamentary Privilege of the United 
Kingdom Parliament noted: 

“Over the last century or more the House of Lords has seldom been 

troubled by complaints of breach of privilege. This has not been true 

of the House of Commons, where even in the present century there 

have been frequent complaints of breach of privilege, meaning 

contempts, some of which appear in retrospect to have been trivial 

and unworthy. It took the House ten years formally to accept the 

advice of the 1967 committee that it should be less sensitive in 

reacting to alleged contempts. In 1977 the House decided: 

‘its penal jurisdiction should be exercised (a) in any event as 

sparingly as possible, and (b) only when the House is 

satisfied that to exercise it is essential in order to provide 

reasonable protection for the House, its members or its 

officers, from such improper obstruction or attempt at or 

threat of obstruction as is causing, or is likely to cause, 

substantial interference with the performance of their 

                                                                                                                                                         
12  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p71. 
13  Ibid, p143. 
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respective functions’ [CJ (1977-78) 170, agreeing to 
paragraph 4 of the Third Report from the Committee of 
Privileges, HC (1976-77) 417]. 

This has markedly reduced the number of occasions when the House 

or a committee of privileges has considered such matters. In practice 

the House of Commons now treats as a contempt only serious 

breaches of rules by its own members or obstruction by others which 

it believes interfere seriously with the work of the House or its 

members. Actions constituting a prima facie contempt nevertheless 

still cover a wide area: from leaking a draft report of a select 

committee, or serving a subpoena on a member within the precincts of 

the House, to intimidating a witness before a committee or bribing a 

member.”14 

1.21 This general approach has been followed by a number of other jurisdictions, including 
the Australian Senate.15   

1.22 In its 122nd Report the Senate Standing Committee of Privileges recommended that 
individual parliamentary committees be responsible for their own internal discipline.16  
Although the Standing Committee of Privileges was still concerned about the 
unauthorised disclosure of in camera evidence received by a Senate committee, it 
recommended a more lenient approach to the leaking of other types of committee 
information: 

“As a general principle …, parliamentary committees may expect 

that, unless unauthorised revelations of proceedings are of such 

moment that they make impossible the continuation of an inquiry, 

such revelations will not be considered by the Committee of 

Privileges as raising a question of contempt on the basis that they 

constitute unauthorised disclosure. Purported revelations of 

committee deliberations which are actually misrepresentations of 

committee proceedings may still be caught under the provisions of 

Resolution 6(7):  

A person shall not wilfully publish any false or misleading 

report of the proceedings of the Senate or of a committee.  

                                                      
14  United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary Privilege,         

30 March 1999, Chapter 1, paras 20-21. 
15  For an outline of the breach of privilege procedures for unauthorised disclosure in selected Australian and 

international jurisdictions, see: Australia, Senate, Standing Committee of Privileges, Report 122, 
Parliamentary Privilege - Unauthorised Disclosure of Committee Proceedings, 21 June 2005, Chapter 2. 

16  Australia, Senate, Standing Committee of Privileges, Report 122, Parliamentary Privilege - 
Unauthorised Disclosure of Committee Proceedings, 21 June 2005, para 3.43. 
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The advantage of excluding committee proceedings of this nature 

from contempt on the basis of unauthorised disclosure is that it 

ensures that other committee members, once the disclosure has 

occurred, may enter the debate contemporaneously. At present 

persons wanting to behave properly and also to avoid finding 

themselves in contempt are fettered by the rules which are designed to 

protect them.”17 

1.23 A number of witnesses, and particularly Hon Giz Watson MLC,18 made reference to 
this ‘threshold’ approach in their evidence. 

1.24 It must be noted, however, that the current approaches of the United Kingdom House 
of Commons and the Australian Senate are the result of specific resolutions made by 
those Houses so as to limit the types of matters that may be referred to a committee of 
privilege.  No such resolutions have been made by the Legislative Council of Western 
Australia.   

1.25 Accordingly, a standing committee of the Legislative Council that suspects that a 
breach of privilege has occurred should advise the Legislative Council of such a 
suspicion, and should not itself attempt to investigate or determine the seriousness of 
the suspected breach.  It was on such a basis that the Standing Committee on 
Estimates and Financial Operations tabled its Special Report on a Matter of Privilege 
in March 2007,19 and this Committee was subsequently established. 

1.26 Furthermore, select committees of privilege that have been established by the 
Legislative Council in the past have not drawn the line at identifying only those 
breaches of privilege or contempts that cause “substantial interference” with the work 
of committees or the House.  The Committee, in particular, refers to recent Legislative 
Council select committees of privilege, being: 

• Report of a Select Committee of Privilege on Public Administration 

Committee - Draft Report Unauthorized Disclosure, October 1997; and 

• Select Committee of Privilege on a Failure to Produce Documents under 
Summons, 8 December 1998. 

1.27 The Committee notes the comments in the report of the Select Committee of Privilege 

on a Failure to Produce Documents under Summons that: 

                                                      
17  Ibid, paras 3.32-3.33. 
18  Hon Giz Watson MLC, Chair, Standing Committee on Estimates and Financial Operations, Transcript of 

Evidence, 24 September 2007, p2. 
19  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 

Special Report, Special Report on a Matter of Privilege, 20 March 2007. 
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“Because a contempt can be committed regardless of a person’s 

intent (or lack of it), the penalty imposed is the appropriate means for 

the House to indicate how serious it takes it to be. Customarily, an 

unintended or technical contempt is excused without penalty.”20  

1.28 The Committee notes that, in the past, such select committees of privilege have 
determined that where an unintended or technical contempt has occurred, they have 
recommended that no penalty be imposed by the Parliament. 

1.29 The Committee notes that there is nothing in the terms of reference establishing the 
Committee that suggests an intention that the Committee deviate from the past 
practice of the Legislative Council.  The Committee has thus identified as contempts 
for the purposes of this report all those acts which interfere with, or are likely to 
interfere with, either the Parliament, the Standing Committee on Estimates and 
Financial Operations or the Committee in the performance of their respective 
functions.   

1.30 The Committee notes that even a ‘secondary’ or ‘tertiary’ disclosure by persons who 
are recipients of an unauthorised disclosure can interfere with the proceedings of the 
Parliament or a parliamentary committee.  The most obvious example of such 
‘secondary’ disclosure is by a media outlet.  Such subsequent disclosures are therefore 
a contempt of the Parliament even if the recipient of the original disclosure is unaware 
of the confidentiality of the information disclosed. 

1.31 Although a select committee of privilege is obliged to report all identified contempts 
to the Legislative Council, the Legislative Council itself may decline to exercise its 
summary power to deal with a minor contempt.  This is similar to the practice in the 
courts.  In the High Court of Australia decision in John Fairfax & Sons Pty Ltd v 

McRae, the Court stated: 

“Sometimes the court may think that, technically speaking, a 

contempt has been committed, but that, because the tendency to 

embarrass is slight, or because of special circumstances, it ought to 

refuse to exercise its summary jurisdiction.”21 

1.32 The Committee has thus followed the past approach of Legislative Council select 
committees by reporting all identified breaches of privilege and contempts, and has 
not attempted to arbitrarily impose some subjective threshold before identifying each 
breach of privilege or contempt.  The Committee has instead considered the general 
issue of “substantial interference” amongst many other relevant factors when 

                                                      
20  Western Australia, Legislative Council, Select Committee of Privilege on a Failure to Produce 

Documents under Summons, Report, 8 December 1998, p7. 
21  (1955) 93 CLR 351 at p370. 
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recommending the penalties to be imposed by the Legislative Council.   Where a 
minor or technical contempt is identified, no penalty is recommended. 

THE CONFIDENTIALITY OF PARLIAMENTARY COMMITTEE PROCEEDINGS 

1.33 It is an “ancient custom of Parliament” that “no act done at any committee should be 

divulged before the same be reported to the House”.22 

1.34 The 20th Edition of Erskine May notes that: 

“The publication or disclosure of proceedings of committees 

conducted with closed doors or of draft reports of committees before 

they have been reported to the House will, however, constitute a 

breach of privilege or a contempt.”23 

1.35 The 21st Edition of Erskine May notes that: 

“As early as the mid seventeenth century it was declared to be against 

the custom of Parliament for any act done at a committee to be 

divulged before being reported to the House. 

… 

The publication or disclosure of debates or proceedings of committees 

conducted with closed doors or in private, or when publication is 

expressly forbidden by the House, or of draft reports of committees 

before they have been reported to the House will, however, constitute 

a breach of privilege or a contempt.”24  

1.36 The age of many of the relevant reports and cases on this subject cited by Erskine 

May, going back as far as 1831,25 indicates how long-standing and enshrined the 
principle of confidentiality of committee proceedings behind closed doors is.26 

1.37 In Sheehan’s Case27 the House of Commons made the following order: 

                                                      
22  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p153. 
23  Ibid, p154. 
24  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 21st Edition, C.J. 

Boulton (Editor), Butterworths, London, 1989, pp122-124. 
25  Sheehan’s Case, CJ (1831-32) 360. 
26  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p154, footnote 17. 
27  Sheehan’s Case, CJ (1831-32) 360. 
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“Resolved, That Thomas Sheehan, Proprietor of the Dublin Evening 

Mail Newspaper, having published in the said Newspaper a report, 

purporting to be the Second Report of the Committee of this House, 

on the subject of Tithes in Ireland, the same not having been 

presented to this House, has been guilty of a high Breach of the 

Privileges of this House. 

Ordered, That Thomas Sheehan, for his said offence, and also for 

having refused to inform the House from whom he obtained the Copy 

of the said Report, be committed to the custody of the Serjeant at 

Arms attending this House. 

Ordered, That the matter of Complaint be taken into further 

consideration To-morrow.”28 

1.38 The Report of the Select Committee on Postal Communication Between London and 
Paris29 advised the House of Commons that several paragraphs of a draft report that 
that committee was in the process of deliberating on had been published in an 
incomplete state in two newspapers.  The select committee reported that it had 
discovered the journalist responsible for the publication of the information.  The 
journalist had expressed contrition, but refused to disclose the source of the leaked 
information and had claimed that he was not aware of the confidential nature of the 
document.  Under the circumstances of the case, the select committee recommended 
that no further action be taken.30  This case from over 150 years ago demonstrates not 
only the long-standing nature of the confidentiality of committee deliberations, but 
also the difficulties Parliaments have experienced in policing breaches of  
confidentiality.31 

1.39 The Special Report from the Select Committee on the Civil List32 stated: 

“The attention of your Committee has been called to the publication 

in “The Times” newspaper of 14th March of a statement purporting to 

represent proposals contained in the papers marked Confidential 

referred to your Committee, and to a Report of their Proceedings on 

13th March. 

                                                      
28  Ibid. 
29  United Kingdom, House of Commons, Select Committee on Postal Communication Between London and 

Paris, Report, 28 May 1850. 
30  Ibid, pvi. 
31  The Committee notes that in this particular case, in the absence of being able to identify the source of the 

primary disclosure, the Select Committee had determined not to find against the person responsible for 
the secondary disclosure. 

32  United Kingdom, House of Commons, Select Committee on the Civil List, Report, 15 March 1901. 
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They are unable to ascertain in what manner this can have been 

divulged. 

They recommend that Mr. Speaker, to whom the authority of the 

House in such matters is delegated, do take such steps, either by the 

exclusion of the representative of “The Times” from the inner lobbies 

of the House, or otherwise, as may seem to him best calculated to 

prevent such publication in future.”33 

1.40 In 1968 the Speaker of the House of Commons donned a black cap and reprimanded 
Mr Tam Dalyell MP in his place after Mr Dalyell had leaked an embargoed document 
to the media.34  The Speaker said: 

“Tam Dalyell, the House has expressed its agreement with the Report 

of the Committee of Privileges and has decided that you are guilty of 

a breach of privilege and of a gross contempt of the House.  The 

Committee of Privileges itself, whose Report the House has adopted, 

has pointed out that Select Committees and indeed Parliament itself 

depend largely on mutual trust and confidence between members of 

Parliament and those who appear as witnesses before them and that 

this confidence would be greatly imperilled by any failure to observe 

the rules of the House by all those concerned in the work of the 

Committees.  That you have broken such confidence is a matter of 

high concern to the House and to all who cherish it.  I, therefore, as 

Speaker of the House, and upon its instructions, reprimand you as 

guilty of a breach of privilege and of a gross contempt of the 
House.”35 

1.41 The requirement for confidentiality in the absence of express authorisation from the 
committee itself extends to all deliberations of the committee and any proceedings 
held in private. 

1.42  Relevant to the issue of confidentiality of committee proceedings is the definition of 
“deliberations”.  The 1997 Legislative Council Select Committee of Privilege 
endorsed the definition of “a committee’s deliberation” that had been previously 
stated by the Legislative Council Committee to Review the Committee System (1997) 
as: 

                                                      
33  Ibid, p3. 
34  Susan Crosland, ‘It’s been rigged’, The Spectator, 6 September 1997. 
35  Dalyell’s Case, CJ (1967-68) 361 at p362. 
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“ [A] ny proceeding, excluding the hearing of evidence whether 

publicly or in private, that arises from, or relates to, the resolution of 

a question put to the committee.”36 

1.43 The term “proceedings” in the context of Parliament is defined in the Report of the 
Select Committee on the Official Secrets Acts (in House of Commons session 1938-
39) as: 

“It covers both the asking of a question and the giving written notice 

of such question, and includes everything said or done by a Member 

in the exercise of his functions as a Member in a committee of either 

House, as well as everything said or done in either House in the 

transaction of Parliamentary business.”37 

1.44 Some guidance as to what may constitute “proceedings in Parliament” may also be 
found in various statutes defining the limits of parliamentary privilege.  This phrase 
has been defined for the purposes of the Commonwealth Parliament in s 16(2) of the 
Parliamentary Privileges Act 1987 (Cth) to include the following: 

 “… all words spoken and acts done in the course of, or for purposes 

of or incidental to, the transacting of the business of a House or of a 

committee, and, without limiting the generality of the foregoing, 

includes: 

(a) the giving of evidence before a House or a committee, 

and evidence so given; 

(b) the presentation or submission of a document to a 

House or a committee; 

(c) the preparation of a document for purposes of or 

incidental to the transacting of any such business; 

and 

(d) the formulation, making or publication of a 

document, including a report, by or pursuant to an 

order of a House or a committee and the document so 

formulated, made or published.” 

1.45 The Committee is of the view that discussions between Members of committees and 
between Members and staff of committees outside committee meetings as to 

                                                      
36  Western Australia, Legislative Council, Select Committee of Privilege, Report, October 1997, p2. 
37  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p92. 
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discussions or events that occurred within a committee meeting, or as to issues to be 
raised in an upcoming committee meeting, would be considered as “incidental” to the 
business of a committee, and may be captured by parliamentary privilege.  Certainly, 
qualified privilege at the least would apply and a clear obligation of confidentiality 
would extend to such conversations. 

1.46 Legislative Council Standing Order 326 is consistent with the general confidentiality 
of committee proceedings:  

“ Council Members may participate but not vote 

326. Any Member of the Council may participate in a committee’s 

proceedings, and by leave of a committee, its deliberations, but may 

not vote. Leave can be given only for a specific inquiry, but a Member 

may be given leave in relation to more than one inquiry whether or 

not those inquiries are contemporaneous with one another.” 

1.47 In accordance with Standing Order 326, Members of the Legislative Council may only 
participate in the deliberations of a standing committee of which they are not a 
Member with the express leave of the relevant committee, and only for the purposes of 
a specific inquiry. 

1.48 Certain standing orders of the Legislative Council indicate that a standing committee 
may need to disclose certain information to persons other than Members or staff of the 
committee in question.  For instance, Standing Order 330 relevantly provides: 

“ Witnesses entitlements 

330. Subject to order any person examined before a committee is 

entitled to: 

(a)  access to relevant documents; 

… 

(g)  know of and, if desired rebut, any allegations made 

against the person whether or not those allegations 

amount to criminal conduct or dealing; 

…” 

1.49 It should be noted that Standing Order 330 is expressed to be “subject to order” (of 
the committee or the Legislative Council), and so does not apply to all witnesses as of 
right.  As noted in a memorandum of advice from Mr L.B. Marquet, the then Clerk of 
the Legislative Council, to a 1997 select committee of privilege: 
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“Because the rules applicable to a standing committee’s deliberation 

contemplate a desire or necessity to disclose draft reports or other 

committee documents to non-members as part of those deliberations, 

a committee is necessarily empowered to authorize disclosure on 

terms and conditions it believes will achieve its objective without 

compromising the integrity of its proceedings. 

The point must be emphasized that the power of authorization is the 

committee’s and not that of individual members or committee 

officers.”38 

1.50 The unauthorized disclosure of a draft report of a standing committee was the subject 
of a 1997 Legislative Council Select Committee of Privilege.39 

1.51 In its 2005 report on unauthorised disclosures, the Senate Committee of Privileges 
reported the following advice it received from the Clerk of the Legislative Assembly 
of Western Australia: 

“The most recent alleged unauthorised disclosure of committee 

proceedings arose in September 2002 when the chairman and a 

member of the Public Accounts Committee were accused of an 

unauthorised release of committee information. In this case, the 

Deputy Leader of the Opposition moved, in accordance with Standing 

Order 109, that the matter be referred to the Procedure and 

Privileges Committee for determination of whether a breach of 

privilege or contempt occurred. This motion was defeated on party 

lines. In response to a request the Speaker ruled that, as the matter 
had been determined by the [A] ssembly, he was unable to further 

consider it. This ruling was the subject of a motion of dissent which 

was lost on party lines as well. 

In response to this incident, the Speaker wrote to all members 

advising the position in relation to disclosure of committee 

information. He emphasised two basic principles. First, unauthorised 

disclosure of committee proceedings or evidence is a contempt of 

Parliament. Secondly, if a member of a committee, whether chairman 

or not, wishes to release non-public information from a committee 

there must be an authorisation from the committee to do so.”40 

                                                      
38  Western Australia, Legislative Council, Select Committee of Privilege, Report, October 1997, attached 

memorandum of advice from the Clerk of the Legislative Council, dated 10 September 1997, p3. 
39  Western Australia, Legislative Council, Select Committee of Privilege, Report, October 1997. 
40  Australia, Senate, Standing Committee of Privileges, Report 122, Parliamentary Privilege - 

Unauthorised Disclosure of Committee Proceedings, 21 June 2005, paras 227-228. 
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1.52 In response to the arguments that all committee proceedings should be public, Mr 
David McGee QC, Clerk of the New Zealand Parliament, sets out a number of 
justifications in his book Parliamentary Practice in New Zealand for maintaining the 
confidentiality, even if just temporarily, of committee proceedings:41 

• to maintain any temporary confidentiality that is warranted for the 
contributions that may be made by others, such as the committee’s advisers, to 
the committee’s work; 

• to facilitate members of the committee working together, respecting each 
other’s confidences and promoting frank and constructive contributions from 
them to the committee’s work;  

• the premature release of a committee’s proceedings is likely to be selective 
and not fully reflective of the work undertaken by the committee; and 

• to affirm that the House is entitled to first advice of the conclusions of its 
committees.42 

1.53 The UK House of Commons Select Committee on Standards and Privileges has also 
noted that: 

“Select committees cannot operate without a degree of mutual 

confidence. The Committee of Privileges of 1984-85 pointed to the 

“damage that leaks had created among Members on committees by 

undermining their mutual trust, one for another. The morale of 

committees could decline if some Members showed scant respect for 

the rules of privilege or for the loyalty of colleagues who do not 

betray confidential matter”. The Select Committee on Procedure of 

1989-90 said that “All leaks are a breach of the trust amongst the 

Members and staff of a Committee which is essential to its smooth 

functioning”.  

Our predecessor Committee also referred to “the indirect damage 

that leaks could do to the select committee system. If leaking becomes 

the common practice then there can be a cumulative effect and a 

general slippage from the standards of responsibility in maintaining 

                                                      
41  Mr David McGee QC, Parliamentary Practice in New Zealand, Third Edition, Dunmore Publishing Ltd, 

Wellington, 2005, p278. 
42  Ibid, p650. 
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committee confidences that the rules require. This could damage the 

standing of select committees in the public eye”.” 43 

1.54 By way of comparison, the Committee notes the very limited exception to the 
confidentiality of committee proceedings contained in New Zealand House of 
Representatives Standing Order 240(2)(a): 

“ 240 Confidentiality of proceedings 

(1) The proceedings of a select committee or a subcommittee other 

than during the hearing of evidence are not open to the public and 

remain strictly confidential to the committee until it reports to the 

House. 

(2) Paragraph (1) does not prevent— 

(a)  the disclosure, by the committee or by a member of 

the committee, of proceedings to a member of 

Parliament or to the Clerk or another officer of the 

House in the course of their duties:” 

1.55 Mr David McGee QC, Clerk of the New Zealand Parliament, notes that the effect of 
NZ SO 240(2)(a) is that members discussing select committee business among 
themselves (for example, the discussion of the likely outcome of a select committee 
inquiry in caucus) does not constitute a contempt.44 

1.56 The Committee emphasises that, in accordance with the reference from the Legislative 
Council, it is concerned solely in this inquiry with identifying breaches of privilege 
and contempts of the Parliament.  The Committee has not attempted to examine 
whether any identified disclosures would also amount to a breach of the common law 
duty of confidentiality or fall within any statutory definition of misconduct. 

MAINTAINING THE CONFIDENTIALITY OF COMMITTEE PROCEEDINGS - A PROBLEM FOR 

THE FUTURE 

1.57 The Committee notes two factors that are likely to see disclosures from parliamentary 
committees continuing to be an issue for the Legislative Council: 

a) own motion inquiries; and 

                                                      
43  United Kingdom, House of Commons, Select Committee on Standards and Privileges, Report No. 8, 

Premature Disclosure of Reports of the Foreign Affairs Committee, 29 June 1999, paras 17-18, at internet 
site: http://www.publications.parliament.uk/pa/cm199899/cmselect/cmstnprv/607/60702.htm (viewed on 
11 January 2007). 

44  Mr David McGee QC, Parliamentary Practice in New Zealand, Third Edition, Dunmore Publishing Ltd, 
Wellington, 2005, p278 and p300. 
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b) the powers and technology of the CCC. 

Own Motion Inquiries 

1.58 Of the six Legislative Council standing committees, four are authorised by the 
standing orders to initiate their own inquiries into matters within their particular 
committee’s terms of reference.45 

1.59 Standing Order 325, introduced on 20 September 2006, provides that where a 
committee initiates an inquiry of its own motion, notice of that inquiry shall be 
reported to the Legislative Council within two sitting days of the committee’s 
resolution.  This standing order not only reflects the ancient requirement that it is to 
the Parliament that committees must first report before their proceedings are made 
public, but also provides a mechanism for publicising own motion inquiries and 
gaining public input into a committee’s inquiry once the committee has resolved to 
undertake it. 

1.60 Until such time that the Committee reports to the Legislative Council that it has 
initiated an own motion inquiry and the details of the inquiry, this information and the 
fact that the Committee is considering whether to initiate an own motion inquiry 
remains confidential as it forms part of the committee deliberations which are 
confidential, unless the Committee authorises the disclosure of the information.   

1.61 While it is acknowledged that committee Members may wish to consult with others 
such as stakeholders, experts and colleagues to assist them to form a view as to 
whether there is merit in holding a particular proposed own motion inquiry, such 
consultation should either be done officially through the committee Chairman writing 
to the respective parties or by committee staff, or by Members without any reference 
to the fact that the committee is considering an own motion inquiry on the matter.  
Alternatively, and where it may be necessary to disclose the fact that the committee is 
considering an own motion inquiry, committee Members must first secure the express 
authorisation of the committee to disclose this fact and any committee deliberation.  In 
the absence of taking such steps, Members risk breaching parliamentary privilege.  
Having regard to the obligation on committees to first report to the House, such 
authorisation should be limited and only permit disclosure of the proceedings of the 
committee to the extent necessary for the functioning of the committee. 

                                                      
45  The Standing Committee on Estimates and Financial Operations; the Standing Committee on 

Environment and Public Affairs; the Standing Committee on Public Administration; and the Standing 
Committee on Uniform Legislation and Statutes Review all have own motion inquiry powers.  The 
Standing Committee on Legislation may only inquire into bills referred to that committee by the 
Legislative Council, and the Joint Standing Committee on Delegated Legislation may only inquire into 
subsidiary legislation that has been published in the Government Gazette. 
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The Powers and Technology of the CCC 

1.62 The Corruption and Crime Commission Act 2003 was passed by the Parliament with 
the purpose of combating organised crime and “… to improve continuously the 

integrity of, and to reduce the incidence of misconduct in, the public sector”.46 The 
CCC is authorised to investigate misconduct by public officers, the definition of 
which includes Members of Parliament.47 

1.63 “Misconduct” is given a wide meaning under s 4 of the Corruption and Crime 

Commission Act 2003: 

“ 4. “Misconduct”, meaning of  

Misconduct occurs if   

(a)  a public officer corruptly acts or corruptly fails to act 

in the performance of the functions of the public 

officer’s office or employment;  

(b)  a public officer corruptly takes advantage of the 

public officer’s office or employment as a public 

officer to obtain a benefit for himself or herself or for 

another person or to cause a detriment to any person;  

(c)  a public officer whilst acting or purporting to act in 

his or her official capacity, commits an offence 

punishable by 2 or more years’ imprisonment; or  

(d)  a public officer engages in conduct that   

(i)  adversely affects, or could adversely affect, 

directly or indirectly, the honest or impartial 

performance of the functions of a public 

authority or public officer whether or not the 

public officer was acting in their public 

officer capacity at the time of engaging in the 

conduct;  

(ii)  constitutes or involves the performance of his 

or her functions in a manner that is not 

honest or impartial;  

                                                      
46  Section 7A, Corruption and Crime Commission Act 2003. 
47  Section 1, Criminal Code. 
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(iii)  constitutes or involves a breach of the trust 

placed in the public officer by reason of his 

or her office or employment as a public 

officer; or  

(iv)  involves the misuse of information or 

material that the public officer has acquired 

in connection with his or her functions as a 

public officer, whether the misuse is for the 

benefit of the public officer or the benefit or 

detriment of another person,  

and constitutes or could constitute   

(v)  an offence against the Statutory Corporations 

(Liability of Directors) Act 1996 or any other 

written law; or  

(vi)  a disciplinary offence providing reasonable 

grounds for the termination of a person’s 

office or employment as a public service 

officer under the Public Sector Management 

Act 1994 (whether or not the public officer to 

whom the allegation relates is a public 

service officer or is a person whose office or 

employment could be terminated on the 

grounds of such conduct).” 

1.64 The CCC has access to the most advanced investigative techniques, including 
undercover operatives, telephone intercept devices and surveillance devices.  

1.65 Within the past three years the State has witnessed several high profile public hearings 
of the CCC involving allegations against Members of Parliament, including 
Government Ministers, and senior public officers. 

1.66 Members of Parliament need to be aware that their conversations and actions are open 
to far greater scrutiny than has ever previously been the case.  There is also a very real 
risk that if the Parliament itself does not deal satisfactorily with breaches of its 
privileges, then the CCC, with its extensive powers, will take up the shortfall.  

1.67 It could also be argued that the Western Australian Parliament no longer has the 
option of following the lead of so many other parliaments that have set very high 
thresholds for breaches of privilege and contempts before they will establish 
committees of privilege to consider them.  Section 27A and 27B of the Corruption 

and Crime Commission Act 2003 could effectively subvert the adoption of such a 
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threshold test by the Western Australian Parliament, as under those sections the CCC 
has the power to refer allegations of misconduct “not being serious misconduct” 
involving Members of Parliament to the Parliament for consideration by the relevant 
privileges committees as to whether an inquiry by the CCC itself on behalf of the 
Parliament (with all the powers of a committee of privilege) into the misconduct is 
necessary. 

1.68 The CCC has already in the past few months demonstrated a preparedness to refer 
allegations of misconduct to the Parliament under s 27A, and to have conferred upon it 
by the Parliament the powers of a committee of privilege.48 

THE COMMITTEE ’S POSITION ON THE REQUIREMENT FOR CONFIDENTIALITY OF 

COMMITTEE PROCEEDINGS 

1.69 The witnesses who appeared before the Committee possessed, or claimed to possess, a 
variety of levels of understanding as to parliamentary privilege and the confidentiality 
of committee proceedings.  The Committee, however, notes that ignorance of the rules 
is not a defence to a breach of privilege.  Based on the above canvassing of the 
relevant aspects of parliamentary privilege, the Committee is of the view that the 
requirement for confidentiality in the proceedings of Legislative Council standing 
committees is unambiguous, and may generally be summarised as follows: 

With the exception of the taking of evidence in a hearing in public 
or the granting of leave to another Member to sit in for the purposes 
of a specific inquiry, the proceedings of a parliamentary committee 
are conducted behind closed doors and shall be confidential to the 
committee unless the committee has expressly authorised the 
disclosure of any documents or information from those proceedings.  

1.70 Such an interpretation is straightforward and is clear in ensuring that the privileges of 
the Parliament are not breached.  If a committee Member wishes to disclose any 
information that has been discussed at a committee meeting held behind closed doors, 
all they have to do is seek the authorisation of that committee by a resolution to permit 
the Member to disclose that information.  The same principles apply, whether that 
information be: 

a) correspondence received by the committee; 

b) advice received from committee staff; 

c) agenda items for forthcoming meetings; 

d) a proposed subject for inquiry; 
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e) the date on which a committee will be reporting to the Legislative Council; 

f) private evidence received by the committee; or 

g) a draft report under consideration by the committee. 

1.71 The Committee notes that the time and date that a committee is meeting is not 
confidential information.  The Committee understands that it is the practice of the 
Legislative Council Committee Office to send an email out each week to various 
officers within the Parliament with a timetable setting out the meeting times of 
Legislative Council committees.  The timetable is also posted on noticeboards around 
Parliament House, and will often indicate if a public hearing will be involved in a 
particular meeting.  Similarly, public hearings are generally advertised in advance on a 
committee’s webpage on the Parliament Internet site. 

 

 

  

                                                                                                                                                         
48  “Commission investigation to start next week”, media statement, Corruption and Crime Commission of 

Western Australia, 21 September 2007. 
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CHAPTER 2 

 THE PENALTIES AVAILABLE TO THE LEGISLATIVE COUNCIL 

FOR BREACH OF PRIVILEGE AND CONTEMPT OF PARLIAMENT  

THE COMMITTEE ’S TERMS OF REFERENCE 

2.1 Included within clause 1 of the Committee’s terms of reference is a requirement for 
the Committee to: 

“… inquire into and report on - 

(a) whether there has been any disclosure of deliberations of the 

Standing Committee on Estimates and Financial Operations 

relating to a proposed inquiry into the State’s Iron Ore 

industry; 

(b) if so, whether such disclosure constitutes a breach of the 

privileges, or is a contempt, of this House; and  

(c) if the Committee so finds, what penalty, if any, the House 
might impose for the breach or contempt.” 

2.2 Before the Committee could properly address the requirements of clause 1(c), it was 
necessary to clearly establish the penalties available to the Legislative Council for a 
breach of privilege or contempt. 

2.3 The Committee found that it was extremely limited in the penalties that it could 
recommend to the Legislative Council for the specific breaches of privilege and 
contempts that it had identified.  However, the Committee was not of the view that it 
was as limited as some authorities have suggested.49 

2.4 Furthermore, it was noted that due to a generally conservative approach to the exercise 
of its powers in recent years the House of Commons provided only limited guidance 
as to appropriate penalties for breaches of privilege and contempts, particularly by 
non-Members: 

“In recent years, the House has shown increasing reluctance to 

exercise its powers even when the evidence of a contempt is clear. 

Indeed, in 1967, the Select Committee on Parliamentary Privilege (a 

Committee specially set up to consider every aspect of privilege) 

                                                      
49  Dr Gerard Carney, Members of Parliament: law and ethics, Prospect, St Leonards, 2000, p191. 
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recommended that “the House should exercise its penal jurisdiction 

(a) in any event as sparingly as possible, and (b) only when it is 

satisfied that to do so is essential in order to provide reasonable 

protection for the House, its Members or its Officers from such 

improper obstruction or attempt at or threat of obstruction as is 

causing, or is likely to cause, substantial interference with the 

performance of their respective functions”. This recommendation was 

endorsed by the Committee of Privileges in 1977 and approved by the 

House and given immediate effect on 6 February 1978. This decision 

guides the Speaker, the House, and the appropriate Committee.”50 

Penalty by way of a Fine 

2.5 The generally accepted position in the authorities examined by the Committee is that 
the Legislative Council has only a very limited scope to fine persons. 

2.6 It would appear that the power to fine is not one of the powers that the Legislative 
Council inherited from the United Kingdom House of Commons.  The last fine 
imposed on an offender by the House of Commons was in 1666: 

“Thomas White was fined £1000 (£114,000 today): White absconded 

after being ordered into the custody of the Serjeant at Arms, for 

causing Henry Chowne, the Member for Horsham, to be arrested and 

prevented from attending Parliament. The power to fine was denied in 

1762 by Lord Mansfield in R v Pitt and R v Mead (3 Burr 1335) and 

the House has not sought to revive the claim to fine since. In a report 

in 1967, the Privileges Committee recommended that legislation be 

introduced to enable the Commons to impose fines with statutory 

authority. The Committee repeated this recommendation in 1977, but 

no action has been taken.”51 

2.7 The House of Commons has acknowledged in a number of reports that it has probably 
lost its power to fine through disuse and the argument that it is not, unlike the House 
of Lords which can still fine for contempts, a ‘court of record’.  Based on the 
argument that a single House of Parliament cannot confer on itself a new privilege, the 
House of Commons would require a power to fine to be conferred on it by an Act 
passed by both Houses and assented to by the Queen. 

2.8 The 1967 committee of the House of Commons recommended that the House of 
Commons should be empowered by statute to impose a fine, and to commit to prison 

                                                      
50  House of Commons Information Office, Disciplinary and Penal Powers of the House, London, March 

2003, p7. 
51  Ibid, p8. 
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for a period unaffected by the end of a session but subject to a maximum prescribed 
by law.52  

2.9 In a 1975 report, the House of Commons Committee of Privileges recommended that 
a bill be introduced to restore the power of the House of Commons to impose fines.53 

2.10 A 1977 committee of the House of Commons also supported an express power to fine 
and considered that, if there were power to fine, the power to imprison (apart from 
detention for disturbances in the House until the rising of the House) should cease.54  
Indeed that committee noted that: 

“The experience of the last ten years has convinced Your Committee 

that the power to fine would be an appropriate sanction - for example 

in certain cases of gross libel on the House or interference with the 

work of Select Committees by the deliberate premature publication of 

confidential material.”55 

2.11 The 1999 United Kingdom Joint Committee on Parliamentary Privilege also 
recommended the re-introduction of an express power to fine, noting: 

“To some outside Parliament the absence of a power for the 

Commons to fine its members might seem surprising. The imposition 

of a financial penalty is commonplace as a disciplinary sanction. For 

example, the power to impose a fine as a disciplinary measure exists 

in several leading professional bodies. The House of Commons 

already has power to impose one form of financial penalty: loss of 

salary for the period of suspension usually follows when a member of 

the Commons is suspended from the service of the House. Thus, the 

principle has already been established. Nor would a power to fine 

expose members to a more draconian penalty than anything currently 

existing, because power to imprison, an even more serious penalty, is 

already available against members.”56 

2.12 Nevertheless, despite these recommendations over an extended period, the House of 
Commons still has no express power to fine. 

                                                      
52  United Kingdom, House of Commons, HC (1967-68) 34, recommendation 23 and paragraphs 195-197; 

cited in United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary 
Privilege, 30 March 1999, Chapter 6, para 273. 

53  HC 22, (1975-76), November 1975, cited in United Kingdom, House of Commons, Third Report from the 
Committee of Privileges, Session 1976-77, 14 June 1977, pxli. 

54  United Kingdom, House of Commons, HC (1976-77) 417, paras 13-15. 
55  Ibid, para 13. 
56  United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary Privilege,          

30 March 1999, Chapter 6, para 277 (see also para 279). 



Select Committee of Privilege REPORT 

26 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

2.13 Both Houses of the Parliament of Western Australia have a limited statutory power to 
fine as stated in s 8 of the Parliamentary Privileges Act 1891, which provides: 

“ 8. Houses empowered to punish summarily for certain contempts  

Each House of the said Parliament is hereby empowered to punish in 

a summary manner as for contempt by fine according to the Standing 

Orders of either House, and in the event of such fine not being 

immediately paid, by imprisonment in the custody of its own officer in 

such place within the Colony as the House may direct until such fine 

shall have been paid, or until the end of the then existing session or 

any portion thereof, any of the offences hereinafter enumerated 

whether committed by a member of the House or by any other person 

- 

Disobedience to any order of either House or of any 

Committee duly authorised in that behalf to attend or to 

produce papers, books, records, or other documents, before 

the House or such Committee, unless excused by the House in 

manner aforesaid.  

Refusing to be examined before, or to answer any lawful and 

relevant question put by the House or any such Committee, 

unless excused by the House in manner aforesaid.  

The assaulting, obstructing, or insulting any member in his 

coming to or going from the House, or on account of his 

behaviour in Parliament or endeavouring to compel any 

member by force, insult, or menace to declare himself in 

favour of or against any proposition or matter depending or 

expected to be brought before either House.  

The sending to a member any threatening letter on account of 

his behaviour in Parliament.  

The sending a challenge to fight a member.  

The offering of a bribe to, or attempting to bribe a member.  

The creating or joining in any disturbance in the House, or in 

the vicinity of the House while the same is sitting, whereby 

the proceedings of such House may be interrupted.” 

2.14 The Committee notes, however, that the Legislative Council currently has no standing 
order which gives effect to s 8 of the Parliamentary Privileges Act 1891. 
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2.15 Section 8 was last relied upon by the Legislative Council in the case of                      
Dr Peter Murphy, who was fined $1,500 for failing to produce documents which had 
been the subject of a summons issued by the Clerk of the Legislative Council on the 
request of the then Standing Committee on Estimates and Financial Operations.57  The 
significant point to note about s 8 of the Parliamentary Privileges Act 1891 is that no 
maximum amount is prescribed, leaving the determination of an appropriate amount 
for a fine to the discretion of the Legislative Council.58  In the event of the non-
payment of a fine imposed under s 8, a penalty of imprisonment may be imposed. 

2.16 Interestingly, the Standing Orders of the Legislative Assembly indicate a preparedness 
to fine persons for contempts not specified in s 8 of the Parliamentary Privileges Act 

1891, albeit only up to a relatively modest maximum fine of $100 (and imprisonment 
for up to 14 days in the event of non-payment).59   

2.17 The Committee has formed the view that, based on s 1 of the Parliamentary 

Privileges Act 1891 and the accepted position in the House of Commons that its power 
to fine has possibly fallen into disuse and is now unavailable to it, the Legislative 
Council currently has no power to fine apart from in the case of the contempts listed in 
s 8 of the Parliamentary Privileges Act 1891.  A power to fine for other contempts 
would need to be conferred on the Legislative Council by statute.  

Suspension from Sitting in the Legislative Council 

2.18 The power to suspend a Member is part of the Legislative Council’s inherent ability to 
regulate and discipline its own membership. 

Suspension Without Pay 

2.19 It is noted that the House of Commons has the power to suspend a Member from the 
House without pay for any period up until the end of the current session of the 
Parliament.  House of Commons Standing Order 45A states: 

“45A. The salary of a Member suspended from the service of the 

House shall be withheld for the duration of his suspension.” 

2.20 The suspension of pay in the event of suspension from the House has only been 
automatic since the introduction of Standing Order 45A on 4 June 1998.  Prior to that, 
the Committee understands that suspension without pay was discretionary.  For 
instance, before 1998 those Members who were suspended for disorderly conduct did 

                                                      
57  Western Australia, Legislative Council, Select Committee of Privilege on a Failure to Produce 

Documents under Summons, Report 1, 8 December 1998; Western Australia, Legislative Council, Select 
Committee of Privilege on a Failure to Produce Documents under Summons, Report 1, 25 May 1999. 

58  Western Australia, Legislative Council, Select Committee of Privilege on a Failure to Produce 
Documents under Summons, Report 1, 8 December 1998, p7. 

59  Legislative Assembly Standing Order 56. 
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not lose their salary whilst those suspended for other reasons (such as receiving 
payment for tabling parliamentary questions) did so.60   

2.21 The Committee notes that in 1947 the House of Commons established a select 
committee of privilege to examine the leaking of confidential information from the 
Party Rooms at Parliament House to the newspapers.  Mr Garry Allighan MP was 
subsequently found to have committed “aggravated contempt and gross breach of 

privilege” for leaking confidential information from the Labor Party Room to the 
Evening Standard newspaper in exchange for money.61  Although the original penalty 
debated by the House of Commons was for the suspension of Mr Allighan for six 
months without pay, the penalty subsequently imposed was expulsion from the 
House.62  As Time Magazine reported: 

“Like a judge donning the black cap to pronounce the death penalty, 

the Speaker of the House of Commons placed his black cocked hat on 

his bewigged head. Then he read the sentence. For breach of 

confidence, an affront to the House, and contempt, the Honorable 

Member from Gravesend, Garry Allighan, was expelled from 

Commons. 

… 

Florid, flustered Laborite Allighan, an ex-Fleet Streeter, had made an 

abject apology. But to Deputy Prime Minister Herbert Morrison's 

proposal that Allighan be suspended for six months, Winston 

Churchill snapped: “How can you stigmatize a Member as 

dishonorable . . . and then after an interval . . . resume calling him an 
Honorable Member?” The House agreed.”63 

2.22 The Committee notes that this ability to impose a financial penalty on Members may 
be a reason as to why the House of Commons has not been overly burdened by its 
apparently lapsed power to fine, and has not adopted the recommendations for a 
statutory power to fine as proposed in the reports of a series of select committees since 
the 1960s. 

2.23 In 2000 the House of Commons suspended Mrs Teresa Gorman MP, Member for 
Billericay, for one month without pay for various breaches associated with failing to 

                                                      
60  Reference Services Section, ‘House of Commons Library’, Members Suspended, 24 July 2007, p5. 
61  ‘Glass-House Garry’, Time Magazine, Monday, 11 August 1947, 

http://www.time.com/time/magazine/article/0,9171,887527,00.html (viewed on 27 October 2007). 
62  http://www.publications.parliament.uk/pa/ld199596/ldhansrd/vo960507/text/60507-07.htm (viewed on  

27 October 2007). 
63  ‘Glass-House Garry’, Time Magazine, Monday, 10 November 1947: 

www.time.com/time/magazine/article/0,9171,793909,00.html (viewed on 27 October 2007). 
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register financial interests and for providing misleading and inaccurate information to 
the Committee on Standards and Privileges.  This was one of the longest suspensions 
imposed by the House of Commons in recent times.  The Committee on Standards and 
Privileges noted in its report that: 

“During our inquiry we have been gravely concerned by Mrs 

Gorman’s untruthfulness, her failures to provide the Commissioner 

with information, and the false accusations she has made against 

others. We regard these matters as more serious than the failures to 

register or declare interests which were the subject of the original 

complaint.”64 

2.24 Suspension without pay has occurred in the following instances in recent years in the 
House of Commons with respect to the disclosure of a draft committee report:65 

• Mr Ernie Ross - 10 sitting days (12 July 1999); and 

• Ms Kali Mountford - 5 sitting days (21 October 1999). 

2.25 Mr Don Touhig was suspended for three sitting days without pay for receiving a 
leaked select committee report on 21 October 1999.66 

2.26 Most recently, on 23 July 2007 Mr George Galloway was suspended from the House 
of Commons for 18 sitting days without pay in relation to the improper funding of a 
charity connected to the United Nations’ oil-for-food program in Iraq.67 

2.27 The question arises as to whether the Legislative Council has inherited the right to 
suspend Members without pay from the House of Commons by virtue of s 1 of the 
Parliamentary Privileges Act 1891.  It would clearly seem that suspension, and 
expulsion of Members in extreme cases, is an inherent power of the Legislative 
Council to regulate and discipline its own membership.   

Suspension Without Pay by the Legislative Council of Western Australia 

2.28 The House of Commons has retained control over the remuneration for its Members, 
although since 1996 it has adopted a mechanism by which Member’s pay is 

                                                      
64  United Kingdom, House of Commons, Select Committee on Standards and Privileges, Report 5, HC 260 

Complaint against Mrs Teresa Gorman , 17 February 2000, para 49, internet site: 
http://www.publications.parliament.uk/pa/cm199900/cmselect/cmstnprv/260/26003.htm (viewed on 10 
October 2007). 

65  Reference Services Section, ‘House of Commons Library’, Members Suspended, 24 July 2007, p4. 
66  Ibid, p4. 
67  Ibid, p5. 
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automatically linked to certain pay bands within the Senior Civil Service.68  The 
salaries and entitlements of Members of the Western Australian Parliament, however, 
are governed by the Salaries and Allowances Act 1975. This Act does not provide for 
the termination of a Member’s payment of salary and other entitlements during the 
period of any suspension imposed by the Parliament.   

2.29 The issue is whether the Salaries and Allowances Act 1975 now ‘covers the field’ in 
this area and is meant to be an exhaustive regime in relation to Members’ entitlement 
to remuneration.  The long title of the Act states that it is: 

“An Act to establish a Tribunal to determine or report upon the 

remuneration to be paid or provided to the Governor and to holders 

of ministerial, parliamentary, judicial and certain other public offices, 

to determine certain matters relating to the superannuation of 

members of Parliament, to repeal the Parliamentary Salaries and 

Allowances Act 1967, to authorise the making of arrangements for the 

payment of certain travelling expenses, and for incidental and other 

purposes.” 

2.30 Section 6 of the Salaries and Allowances Act 1975 relevantly states that: 

“ 6. Other inquiries into and determinations of remuneration 

(1) The Tribunal shall, from time to time as provided by this Act, 

inquire into, and determine, the remuneration to be paid or provided 

to — 

… 

(b)  officers and members of the Parliament including 

additional remuneration to be paid or provided to a 

member, other than an officer, of Parliament who is 

the Chairman, Deputy Chairman or a member of a 

standing committee of a House or a joint standing 

committee of both Houses; 

(2) A determination of the Tribunal — 

(a)  shall be in writing; 

(b)  shall be signed by the members; and 

                                                      
68  House of Commons Information Office, Members’ pay, pensions and allowances, Factsheet M5, April 

2007, p7. 
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(c)  shall come into operation, or shall be deemed to have 

come into operation, on such date as is specified 

therein. 

(3) A copy of every determination made by the Tribunal, shall be 

published in the Government Gazette. 

(4) Any remuneration which is payable pursuant to a determination 

shall, notwithstanding the provisions of any other law of the State, be 

paid in accordance with the determination and charged to the 

Consolidated Account, which is appropriated accordingly, or, where 

the law creating an office to which a determination applies provides 

for the remuneration of the holder of the office to be paid from some 

other fund or source, out of that fund or source.” 

2.31 Under s 5A of the Salaries and Allowances Act 1975 a Member is not to receive their 
remuneration during any period where they are subject to ss 36 and 37 of the 
Constitution Acts Amendment Act 1899, which relates to Members who hold certain 
other offices (such as for the Commonwealth or another State Government) that must 
be vacated before they are eligible for membership of the Parliament.  It could be 
argued that this exception to a Member’s entitlement to remuneration whilst a 
Member is exhaustive of the exceptions. 

2.32 The Salaries and Allowances Act 1975 does not expressly refer to the abrogation of 
parliamentary privilege in relation to Member’s entitlements.  Section 6 refers to the 
exclusion of “any other law of the State”.  The approach of the courts to a purported 
abrogation or modification of a common law privilege or immunity is – 

“ . . . that the legislature does not intend to abrogate a common law 

right or privilege unless a contrary intention is clearly expressed or 

implied in the statute.”69 

2.33 In Hammond v Commonwealth, Justice Murphy required “unmistakable language” of 
legislative intent to override parliamentary privilege.70 

2.34 The decision of the Full Court of the Supreme Court of Queensland in R v Dickson; 

Ex parte Barnes71, however, suggests that a State House of Parliament’s power to 
suspend a Member does not, in the absence of clear statute authority, include a power 
to order that salary or allowances not be paid during the period of suspension.  In that 
case Justice Douglas stated: 

                                                      
69  Corporate Affairs Commission (NSW) v. Yuill (1991) 172 CLR 319 per Brennan J at para 3. 
70  Hammond v Cth (1982) 152 CLR 188, Murphy J, at p 200. 
71  [1947] Qd R 133. 
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“A State Parliament has no power to punish a member of Parliament 

unless express provision is contained in the Acts and Orders of the 

Parliament.  Barton v. Taylor ([1886] 11 A.C. 197), Willis and 

Christie v. Perry ([1912] 13 C.L.R. 592).  Such provisions do not exist 

in Queensland.  In addition under the statute already cited, provision 

was made that members of Parliament should be paid a salary as 

fixed herein, and as varied from time to time.  It has become an 

essential feature of the service given as a member of Parliament that 

it shall be paid for out of Consolidated Revenue upon the certificate 

of the Clerk of the Legislative Assembly.”72 

2.35 The Committee notes that the authorities relied upon by the court in R v Dickson; Ex 

parte Barnes either pre-date the Parliamentary Privileges Act 1891 or are cases 
relating to the New South Wales Parliament, a parliament that has no Act codifying its 
privileges or giving it the privileges of the United Kingdom House of Commons.  The 
New South Wales Parliament must rely for its powers and privileges on the common 
law, and has no punitive powers.  Indeed, it has even been queried as to whether 
Article 9 of the Bill of Rights 1689 (UK) applies to the New South Wales Parliament.73  
As Justice Isaacs stated in Willis and Christie v Perry: 

“The Legislative Assembly of New South Wales has assigned to it very 

high constitutional functions and it is an implied part of the grant of 

those functions, there being a corresponding duty to perform them, 

that it is not to permit itself to be impeded or obstructed in 

discharging these functions. But it has only the common law 

implication to depend upon and so has no punitive power at all. Of 

course, if the House has no punitive power, its officer, “who has no 

eyes to see, or ears to hear or mouth to speak with except as the 

House directs him”—as was said on a great historical occasion—has 

no further power. The limit of this implied power, which is one of 

necessary implication, is the necessity of the circumstances.”74 

2.36 The court in R v Dickson; Ex parte Barnes also relied on the line of authorities from 
the Canadian case of Kielley v Carson,75 in which the Privy Council determined that 
colonial legislatures did not inherit the powers and privileges of the House of 
Commons, but only the bare minimum powers necessary for their effective 
functioning as legislatures.  It was the mischief caused by this decision, and those that 
followed it,76 that was sought to be corrected in Western Australia (and many other 

                                                      
72  [1947] Qd R 133, per Douglas J at p141. 
73  Namoi Shire Council v Attorney General (NSW) [1980] 2 NSWLR 639 at p644. 
74  Willis and Christie v Perry [1912] 13 CLR 592 per Isaacs J. 
75  (1842) 4 Moo PC 63. 
76  Fenton v Hampton 11 Id 847. 
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colonial parliaments throughout the British empire) by the enactment of legislation 
expressly conferring on the Parliament the privileges, immunities and powers of the 
House of Commons.77  

2.37 To the majority of the Committee (comprising Hons Murray Criddle and Barry House 
MLCs), it remains unclear as to whether the enactment of the Salaries and Allowances 

Act 1975 has, by necessary implication, abrogated the power of the Legislative 
Council to suspend Members without pay. 

2.38 A minority of the Committee (comprising Hon Adele Farina MLC), is of the view that 
the Salaries and Allowances Act 1975 has not by necessary implication abrogated 
parliamentary privilege, and that the Legislative Council has a power to suspend 
Members without pay by virtue of s 1 of the Parliamentary Privileges Act 1891 and 
the long-standing powers of the United Kingdom House of Commons. 

Expulsion 

2.39 The ultimate penalty that the Legislative Council has available to it with respect to its 
Members is expulsion.   

2.40 The House of Commons has expelled Members for such crimes as perjury, forgery, 
fraud and corruption.78  Three Members have been expelled in the last century.79 

2.41 In 1920 the Australian House of Representatives expelled Mr Hugh Mahon, the 
Member for Kalgoorlie for “seditious and disloyal utterances” after he made a speech 
criticising Britain’s policies towards Ireland and had called for Australia to become a 
republic.80 

Other Penalties    

2.42 The report of the Select Committee of Privilege in the Murphy case noted that: 

“Absent s 8 [of the Parliamentary Privileges Act 1891], the penalties 

that may be imposed by the House for a breach or contempt are 

reprimand, censure, or imprisonment.”81 

                                                      
77  Section 1, Parliamentary Privileges Act 1891. 
78  p. 4: http://www.parliament.uk/documents/upload/g06.pdf, (viewed on 27 October 2007). 
79  House of Commons Information Office, Disciplinary and Penal Powers of the House, Factsheet G06, 

March 2003, p5. 
80  Legislative Assembly of Western Australia, A Summary of Research on Findings of Contempt of 

Parliament in Australian Jurisdictions, Version 2, March 2007, p6. 
81  Western Australia, Legislative Council, Select Committee of Privilege on a Failure to Produce 

Documents under Summons, Report 1, 8 December 1998, p7 (footnote 11). 
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Reprimand and Admonition 

2.43 The admonishment or reprimand by the President of a Member standing in their place, 
or of a private individual at the bar of the House, is another penalty available to the 
Legislative Council.  Erskine May notes of the House of Commons that: 

“What is said by Mr Speaker in reprimanding or admonishing 

offenders is always ordered to be entered in the Journals.”82 

Censure 

2.44 A censure motion, although more commonly put in relation to the Government and 
Ministers, has also been put and passed by the Legislative Council in relation to 
private individuals.  In 1986 Mr Peter Ellett was found in contempt for refusing to 
answer questions in the course of an inquiry by a Select Committee.  Mr Ellett was 
ordered to attend before the Bar of the Legislative Council, and a censure motion 
against Mr Ellett was put and passed.83 

Imprisonment 

2.45 The 1999 United Kingdom Joint Committee on Parliamentary Privilege noted: 

“Historically the power to adjudge a contempt is linked to the power 

to commit to prison [Erskine May, 1st Edition (1844), p49].  In the 

eighteenth and early nineteenth centuries committal to the custody of 

the Serjeant-at-Arms, or to prison, was a regular punishment. The 

House of Commons has power to imprison until the end of the current 

parliamentary session, however long or short that may be.”84 

2.46 The inherent power to imprison for contempt is a curious one given that the House of 
Commons is not a court of record like the House of Lords.  Nevertheless, it is a long-
standing and universally-accepted power.  Erskine May notes that: 

“It was probably owing to the medieval inability to conceive of a 

constitutional authority otherwise than as in some sense a court of 

justice that the Commons succeeded in asserting their right to commit 

offenders on the same terms as the Lords.  In any case they are found 

freely exercising this right from the beginning of Elizabeth’s reign, 

and even earlier if Holinshed’s account of their proceeding in 

                                                      
82  Sir Charles Gordon (Ed.), Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of 

Parliament, 20th Edition, Butterworths, London, 1983, p137. 
83  Legislative Assembly of Western Australia, A Summary of Research on Findings of Contempt of 

Parliament in Australian Jurisdictions, Version 2, March 2007, p5. 
84  United Kingdom, Joint Committee on Parliamentary Privilege, Report 1, Parliamentary Privilege,         

30 March 1999, Chapter 6, para 271. 
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Ferrer’s Case [in 1543] is to be trusted … .  It is calculated that over 

a thousand instances of its exercise up to the middle of the nineteenth 

century are to be collected from the Journals.”85 

2.47 The imprisonment of Mr Brian Easton by the Legislative Council in 1995 was carried 
out under this inherent power of the Legislative Council by virtue of s 1 of the 
Parliamentary Privileges Act 1891. 

2.48 As noted above, the Legislative Council can only imprison a person for contempt for a 
period not exceeding the current session of the Parliament.  As Denman CJ stated in 
Stockdale v Hansard: 

“ [H]owever flagrant the contempt, the House of Commons can only 

commit till the close of the existing session.  Their privilege to commit 

is not better known than this limitation of it.  Though the party should 

deserve the severest penalties, yet, his offence being committed the 

day before a prorogation, if the House ordered his imprisonment but 

for a week, every Court in Westminster Hall and every Judge of all 

the Courts would be bound to discharge him by habeas corpus.”86 

2.49 The most recent practice of the House of Commons has been to imprison someone 
generally or at the House’s pleasure (until a petition or a motion for release is resolved 
in the House), and not to specify how long the imprisonment is to last.87    

Apologies 

2.50 In addition, the Committee notes that apologies, either in writing or in person at the 
bar of the House, have been sought from persons guilty of contempt.  

2.51 The most notable example of an apology being sought by the Parliament was the case 
of Mr Brian Easton, following Mr Easton’s use of the petitions process to table 
inappropriate material in the Legislative Council.  In December 1994 the Legislative 
Council ordered that Mr Easton apologise in writing to the House within 14 days of 
the order.  The Legislative Council ultimately imprisoned Mr Easton in 1995 for seven 
days for failing to provide the apology.88 

                                                      
85  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, pp124-125. 
86  (1839) 9 AD & E 1 at p114; 112 ER 1112 at p1156. 
87  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, pp134-135. 
88  Legislative Assembly of Western Australia, A Summary of Research on Findings of Contempt of 

Parliament in Australian Jurisdictions, Version 2, March 2007, p6. 
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2.52 In 1992, Mr Harry Williams was ordered to apologise to the Legislative Council in 
writing after being found in contempt for serving a writ upon a Member within the 
precincts of Parliament House.89 

2.53 In 1962 the West Australian was directed by the Legislative Council to publish an 
apology for an inaccurate and misleading article in a prominent position in the 
following day’s newspaper.90 

Other Penalties 

2.54 A Member or other person (generally a journalist) may be excluded from the precincts 
of the Parliament.  This penalty is usually imposed on a Member in conjunction with a 
suspension.91 

2.55 The Legislative Council could disqualify a Member from membership of any 
parliamentary committee for the remainder of the session. 92  In the case of the current 
(37th) Parliament, that is most likely until early 2009.  This penalty, the Committee 
notes, is also in the nature of a financial penalty given that Members of standing 
committees are now paid for their service on committees.93 

2.56 As part of the above-mentioned Easton case, Mr Easton was prohibited henceforth 
from ever again petitioning the Legislative Council without the consent of the 
House.94 

2.57 The Committee formed the view that the withdrawal of former Member entitlements 
was not an option available to the Legislative Council with respect to former Members 
of the Legislative Assembly or the Australian Senate.  

Suggested Limitations to the Punitive Powers of the Legislative Council 

2.58 Dr Carney suggests that the Western Australian Parliament may only impose non-
punitive penalties for contempts not listed in s 8: 

“The prescription of specific contempts and the restrictions imposed 

on their punishment in Queensland, Western Australia and Tasmania 

                                                      
89  Ibid, p5. 
90  Ibid. 
91  Western Australia, Legislative Assembly, Procedure and Privileges Committee, Report 2, Inquiry into the 

Member for Murchison-Eyre’s Unauthorised Release of Committee Documents and Related Matters,     
20 June 2007, pxi. 

92  Ibid. 
93  Determination of the Salaries and Allowances Tribunal, 2 April 2007, Government Gazette, No 66 

(Special). 
94  Legislative Assembly of Western Australia, A Summary of Research on Findings of Contempt of 

Parliament in Australian Jurisdictions, Version 2, March 2007, p6. 
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raise the issue of whether this regime exhaustively defines the 

contempt power of those Houses.  Do they retain the capacity to 

respond in a non-punitive way to other conduct which on general 

principles constitutes contempt? It can be argued that the regime is 

exhaustive only in relation to the punishment of contempts by fine and 

imprisonment.  The Houses retain their power to respond in non-

punitive ways to any conduct which they adjudge to be in 

contempt.”95 

2.59 As Dr Carney notes,96 however, the punishment of imprisonment imposed by the 
Legislative Council in the “Easton Affair”  for a contempt not listed in s 8 of the 
Parliamentary Privileges Act 1891 indicates acceptance by the Legislative Council of 
a contrary view of its powers. 

2.60 The position adopted by the Legislative Council in the Easton Affair was in reliance 
upon the general powers adopted from the United Kingdom House of Commons under 
s 1 of the Parliamentary Privileges Act 1891. 

2.61 That s 8 was not intended to be an exhaustive list of the Parliament’s punitive powers 
is indicated in the Second Reading Speech of the then Attorney General (Hon S. Burt) 
on the Parliamentary Privileges Bill 1889 in the Legislative Assembly: 

“ [W]e have specified, and thought it better to specify, in this Act 

certain matters in respect of which Parliament may deal, such as 

contempt committed by a member, or strangers in the House. These 

provisions, it will be seen, are provided in s.8 of the Bill: and in cases 

where these powers are particularly defined, in the sections of the Bill 

following s.8, the provisions of this Act shall prevail; that is to say, if 

the House desires to exercise the summary power of committing for 

contempt, it shall not go back to ascertain what the power of the 

House of Commons would be, if we find that that particular matter is 

dealt with in the sections of this Bill following the 8th section.” 97 

2.62 The Committee also notes the fact that s 8 of the Parliamentary Privileges Act  1891 

creates a punitive power for the Western Australian Parliament that the United 
Kingdom House of Commons did not then possess - the power to fine.  In that context, 
s 8 should be viewed as adding to or expanding the punitive powers inherited from the 
House of Commons, and not limiting them.  In Hammond v The Commonwealth98 
Justice Murphy observed that the privileges of Parliament are jealously preserved and 

                                                      
95  Dr Gerard Carney, Members of Parliament: law and ethics, Prospect, St Leonards, 2000, p192. 
96  Ibid, (footnote 205). 
97  Hansard, page 96, 28 January 1891. 
98  1982 152 CLR 188 at p200. 
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rightly so, Parliament will not be held to have diminished any of its privileges unless it 
has done so by unmistakable language. 

2.63 This view is supported by the Full Court of the Supreme Court of Western Australia‘s 
approach to the interaction between ss 1 and 4 of the Parliamentary Privileges Act 

1891 in the decision in Aboriginal Legal Service of Western Australia Inc v Western 

Australia (1993) 9 WAR 297.   

Criminal Code Offences 

2.64 The argument is often put that a committee of Privilege is inherently biased as it is 
acting as the “judge, jury and executioner”.  The Committee notes, however, that the 
Legislative Council in the exercise of its privilege jurisdiction is no more inherently 
biased than a Supreme Court Justice who jails a person for contempt.  It is therefore 
not surprising that parliaments around the world have shown great reluctance to 
surrender their contempt jurisdiction to the courts. 

2.65 Nevertheless, in Western Australia the Criminal Code contains a number of offences 
that would also be considered as contempts of the Parliament: 

• s 33: interference with the legislature; 

• s 56: disturbing Parliament; 

• s 57: false evidence before Parliament; 

• s 58: threatening witness before Parliament; 

• s 59: witnesses refusing to attend or give evidence before Parliament; 

• s 60: Member of Parliament receiving bribes; and 

• s 61: bribery of Member of Parliament. 

2.66 The Committee notes that these criminal offences sit somewhat uncomfortably in the 
context of parliamentary privilege.  The following discussion in relation to similar 
criminal offence provisions in the United States sets out the rationale for such 
statutory offences in relation to certain contempts: 

“It is clear that in enacting a statute for the punishment by ordinary 

criminal process of certain contempts, the Congress did not intend to 

renounce its inherent power; the reason for passing the statute was to 

enable the imposition of penalties not restricted to the life of any 

session of the Congress (Quinn v US 1955 349 US 155 at 169). The 

Houses of Congress now prefer to proceed under the statute rather 

than under the inherent power. While keeping the inherent power in 
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reserve, this avoids cluttering the proceedings of the Houses with 

allegations of contempt arising from the inquisitorial activities of the 

many congressional committees, but it has its own disadvantages. In 

Congress and the Nation, published by Congressional Quarterly Inc., 

Vol. I, 1945-64, the following observation is made: 

This method of proceeding [by prosecution under the statute] 

has the advantage of relieving Congress of having to try each 

case itself and carries stiffer penalties than are associated 

with direct Congressional action. On the other hand, it is 

subject to all of the delays of the court system, so that it is 

sometimes years after a contempt case arises before the 

defendant is found guilty and punished or is vindicated by the 

courts.”99
 

2.67 As some of the Criminal Code offences could not be practicably prosecuted without 
access to the proceedings of the Parliament (for instance, the s 57 offence of false 
evidence before Parliament), the Committee is of the view that there is a clear 
abrogation of parliamentary privilege in relation to such evidence by virtue of the 
interpretative rule of necessary implication.  In the case of common law rights, 
privileges and immunities, the High Court of Australia has held that necessary 
implication may be used: 

“ … whenever the legislative provision would be rendered inoperative 

or its object largely frustrated in its practical application, if the right, 

freedom or immunity were to prevail over the legislation.”100 

2.68 In relation to the use of parliamentary proceedings to support prosecutions under the 
Criminal Code, the former Clerk of the Legislative Council noted the following in a 
submission on the Corruption and Crime Commission Bill 2003: 

“Offences in the Criminal Code such as ss 57, 60 and Chapter XIII 

(Corruption of Public Officers) create a concurrent jurisdiction 

between the Houses and the courts. Code offences such as section 60 

“stop short of the chamber door” in that they deal with matters that 

predetermine what a member will do or say with respect to the 

transaction of an item of business upon its future consideration by the 

House or a committee. The offence of bribery is committed when, in 

exchange for a valuable benefit, a member agrees to vote or speak as 

directed by another person rather than as a representative of an 

                                                      
99  Odgers’ Australian Senate Practice, 11th Edition: 

http://www.aph.gov.au/Senate/pubs/odgers/chap0230.htm (viewed on 27 October 2007). 
100  Daniels Corporations International Pty Ltd and Anor v ACCC{2002}HCA 49, per Gleeson CJ, Gaudron, 

Gummow and Hayne JJ at p43. 
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electorate. Proving the offence, as discussed below, may permit a 

record of a proceeding to be used as evidence going beyond proof of 

fact. Certainly, a prosecution under section 57 necessarily brings the 

relevant parliamentary proceeding into consideration. 

… 

As well, a blanket declaration, whatever its basis, must be read 

subject to statutory exceptions, particularly provisions that are 

“member-specific”. Section 60 of the Criminal Code suggests a 

legislative intention to punish members taking or soliciting bribes as 

the paramount consideration to which §9 [of the Bill of Rights 1689] 

is subordinate. The issue has yet to be considered by a court, given 

that no prosecution has been taken under section 60. In that event, it 

would be unsurprising to find chamber or committee proceedings 

used as evidence to support the prosecution’s case.” 101 

2.69 The Committee is of the view that the Criminal Code provisions dealing with offences 
against the Parliament, and in particular the s 57 offence of knowingly giving false 
evidence, have abrogated parliamentary privilege by necessary implication.  
Accordingly, evidence and transcripts of proceedings of the Parliament may be used 
for the purposes of prosecutions under those sections. 

2.70 The Committee notes that where a contempt of Parliament may also be treated as an 
offence under the Criminal Code, both the contempt and the offence may be 
separately dealt with by the Parliament and the courts.  Where the Committee has 
identified that false evidence has been given to the Committee during the Committee’s 
hearings, it has recommended a penalty for the contempt comprising an unreserved 
apology to the Legislative Council.  The Committee notes that such an unreserved 
apology would be given in circumstances to which parliamentary privilege would 
apply, and so would not have any impact on any separate proceedings for the criminal 
offence of knowingly giving false evidence to a parliamentary committee under s 57 
of the Criminal Code. 

CONCLUSION  

Available Penalties for Breaches of Privilege or Contempts by Members 

2.71 The Committee has formed the following view as to the penalties available for the 
Committee to recommend to the Legislative Council for those contempts committed 

                                                      
101  Western Australia, former Standing Committee on Legislation, Corruption and Crime Commission Bill 

2003, Appendix 9, pp231-233, Submission from L.B. Marquet, Clerk of the Legislative Council and 
Clerk of the Parliaments, 10 October 2003, pp3 and 5. 
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by Members of the Legislative Council, in accordance with the Committee’s terms of 
reference: 

• the House does not have power to fine apart from for the limited list of 
contempts set out in s 8 of the Parliamentary Privileges Act 1891; 

• reprimand, admonishment or censure at their place in the House, although the 
Committee chose not to recommend these penalties given the potential of 
sensationalizing the House’s proceedings; 

• a majority of the Committee is of the view that it is unclear as to whether the 
House has a power to suspend a Member without pay; 

• the Committee rejected suspension with pay, as it appeared to the Committee 
to amount to a holiday for the Member at the taxpayers’ expense; 

• the Committee rejected expulsion, as that is a penalty that should be reserved 
for only the most serious contempt by Members;  

• a variety of other penalties of an administrative nature were available to the 
Committee, such as prohibiting a member from serving on parliamentary 
committees.  (By implication, this carries a financial penalty); and 

• in addition to the imposition of any other penalty by the Legislative Council, 
there is also the option of directing the Attorney General to prosecute any 
contempt which is punishable by law (such as under the Criminal Code) 
pursuant to s 15 of the  Parliamentary Privileges Act 1891. 

Available Penalties for Breaches of Privilege or Contempts by Non-Members 

2.72 The Committee also considered the penalties available to punish non-Members for 
contempts other than those listed in s 8 of the Parliamentary Privileges Act 1891.  The 
Committee noted that the Legislative Council’s powers were limited to relatively light 
punishments, such as: 

• ordering the offender to apologise to the House in writing or at the bar of the 
House; 

• reprimand, admonishment or censure at the bar of the House, although the 
Committee chose not to recommend these penalties given the potential of 
sensationalizing the House’s proceedings; 

• banning offending persons (particularly in the case of journalists or former 
Members of Parliament) from the precincts of the Parliament; 
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• imprisonment under s 1 of the Parliamentary Privileges Act 1891, although 
the Committee notes that this power should only be exercised for serious 
contempts, or where a requirement under another penalty imposed for a 
contempt has not been satisfied; 

• in addition to the imposition of any other penalty by the Legislative Council, 
there is also the option of directing the Attorney General to prosecute any 
contempt which is punishable by law (such as under the Criminal Code) 
pursuant to s 15 of the  Parliamentary Privileges Act 1891.   

2.73 The Committee notes that the above listed penalties with respect to both Members and 
non-Members are not exhaustive, but that they outline the general types of penalties 
available to the Legislative Council. 
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CHAPTER 3 

ESTABLISHMENT OF THE COMMITTEE  

INTRODUCTION  

3.1 On 20 March 2007 the President of the Legislative Council advised the House that he 
had received the following correspondence from the Commissioner of the Corruption 
and Crime Commission (CCC): 

“On 12 March 2007 I received a letter from the commissioner 

requesting access to committee records, committee members and 

committee staff for the purpose of the commission’s investigations in 

relation to a proposed inquiry by the Legislative Council’s Standing 

Committee on Estimates and Financial Operations.”102 

3.2 Also on 20 March 2007 Hon Giz Watson MLC tabled a Special Report on a Matter of 

Privilege103 (Special Report) on behalf of the Standing Committee on Estimates and 
Financial Operations (SCEFO).  The Special Report highlighted the following two 
issues: 

a) that there had been a possible breach of parliamentary privilege in relation to 
alleged disclosures of deliberations of the Committee; and  

b) a request had been made by the Corruption and Crime Commission for access 
to the records, members and staff of SCEFO.  

3.3 Hon Giz Watson MLC advised the House that due to the nature of the inquiries by the 
CCC it appeared to her that the deliberations of SCEFO had been disclosed by a 
Member of SCEFO to a third party.104   Hon Giz Watson MLC also advised the House 
that SCEFO had considered the requirements of Legislative Council Standing Order 
422, which states: 

“ Committee not to entertain charges against a Member 

422. If any information come before any committee which involves an 

accusation against any Member, the committee shall direct that the 

                                                      
102  Hon Nick Griffiths MLC, President of the Legislative Council, Hansard, 20 March 2007, pp258-259.  

See also Tabled Paper 2380. 
103  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 

Special Report on a Matter of Privilege, 20 March 2007, website: www.parliament.wa.gov.au. 
104  Hansard, 20 March 2007, pp259-261. 
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Council be acquainted with the matter of such information, without 

proceeding further thereupon.” 

3.4 On this basis SCEFO had resolved to report the matter to the House by way of the 
Special Report. 

3.5 Immediately following the tabling of the Special Report, Hon Giz Watson MLC 
moved without notice that a select committee of privilege be established under 
Legislative Council Standing Order 155 to investigate an alleged breach of privilege. 

3.6 Standing Order 155 states: 

“ Procedure for raising matter of privilege 

155. (1) A Member may raise a matter alleging a breach of privilege 

at any time without notice whether or not other business is under 

consideration at the time. 

(2) The Member raising a matter of privilege under this order - 

(a)  must move for the appointment of a select committee 

to consider and report on the matter raised; and 

(b)  in speaking to that motion, do no more than state 

succinctly the facts and circumstances said to 

constitute or show that a breach of privilege has 

occurred; and 

(c)  table any relevant document; 

(d)  cannot speak for more than 10 minutes. 

(3) At the conclusion of the Member’s speech the matter is adjourned 

without question put. 

(4) At the next sitting, and despite any other rule or order, the order 

of the day for further consideration of the matter is to be taken 

immediately after Prayers at which time the President shall rule 

whether the matter is one affecting the privileges of the House under 

the Parliamentary Privileges Act 1891. 

(5) A ruling given under subclause (4) is final. 

(6) Where the President rules - 
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(a)  that no matter of privilege is involved, the order of 

the day is discharged; 

(b)  that there is a matter of privilege, the order of the day 

is to be called forthwith and the question must be 

determined at that day’s sitting. 

(7) Debate under subclause (6)(b) must not exceed 1 hour and no 

Member may speak for more than 10 minutes. 

(8) Any committee appointed under this order has power to send for 

persons, papers, and records. 

(9) In this order, “document” has the meaning given to that 

expression in s 5 of the Interpretation Act 1984. 

(10) This order does not apply to proceedings taken under section 10 

of the Parliamentary Privileges Act 1891 or to proceedings dealing 

with a matter of privilege reported from a committee.”  

3.7 On 21 March 2007 the President of the Legislative Council ruled as follows pursuant 
to Standing Order 155(4): 

“Under standing order 155, it is for the President to rule whether the 

matter is one that affects the privileges of the house under the 

Parliamentary Privileges Act 1891. I have considered the matters that 

were raised and how the standing order should be applied. First, I 

interpret standing order 155(4) to mean that I must rule on whether 

the matter is one that affects the privileges of the house; that is, 

whether the matters raised by the member establish that there may 

have been a breach of privilege. It is not my role, as the Presiding 

Officer, to determine whether there has been a breach. The 

determination of whether there has been a breach is a matter for the 

select committee, if one is appointed. Section 1 of the Parliamentary 

Privileges Act 1891 provides -  

The Legislative Council and Legislative Assembly of Western 

Australia, and their members and committees, have and may 

exercise -  

(a)  the privileges, immunities and powers set out 

in this Act; and  

(b)  to the extent that they are not inconsistent 

with this Act, the privileges, immunities and 
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powers by custom, statute or otherwise of the 

Commons House of Parliament of the United 

Kingdom and its members and committees as 

at 1 January 1989.  

Erskine May comments on the disclosure of a committee’s 

proceedings or evidence as follows in the twentieth edition of 

Parliamentary Practice -  

By the ancient custom of Parliament ‘no act done at any 

committee should be divulged before the same be reported to 

the House’.  

. . .  

The publication or disclosure of proceedings of committees 

conducted with closed doors or of draft reports of committees 

before they have been reported to the House will, however, 

constitute a breach of privilege or a contempt.  

Standing order 328 aligns with this privilege. It states -  

Proceedings of a committee are not noticed by the Council 

until reported.  

The matters presented by Hon Giz Watson are matters that affect the 

privileges of the house. I therefore rule that there is a matter of 

privilege, and the order of the day is to be called forthwith.” 

3.8 The Select Committee of Privilege on a Matter Arising in the Standing Committee on 
Estimates and Financial Operations (Committee) was subsequently established.105   

3.9 The terms of reference of the Committee are as follows: 

“(1) A Select Committee of Privilege be appointed to inquire into 

and report on - 

(a) whether there has been any disclosure of 

deliberations of the Standing Committee on 

Estimates and Financial Operations relating 

to a proposed inquiry into the State’s Iron 

Ore industry; 

                                                      
105  Hansard, 21 March 2007, pp425-426. 
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(b) if so, whether such disclosure constitutes a 

breach of the privileges, or is a contempt, of 

this House; and  

(c) if the Committee so finds, what penalty, if 

any, the House might impose for the breach 

or contempt. 

(2) The Committee have access to documents in the possession or 

under the control of the Standing Committee on Estimates 

and Financial Operations relevant to the inquiry. 

(3) The Committee have power to send for persons, papers and 

records and to travel from place to place. 

(4) The Committee have power to meet at any time when the 

Legislative Council is not sitting or a sitting is suspended. 

(5) The Committee may present interim reports without a 

requirement for leave and is to present its final report to the 

House not later than Wednesday, 30 May 2007.” 

3.10 The Committee sought from the House, and obtained, two extensions of the reporting 
date: 

a) firstly, to Thursday, 30 August 2007;106 and then 

b) to 15 November 2007.107 

3.11 The extensions of time were sought for a number of practical reasons, including: 

a) the necessity of the Committee to obtain legal advice on complex legal issues 
at various stages of its inquiry; and 

b) due to the nature and volume of evidence collected by the CCC, the CCC was 
only able to provide intercept evidence to the Committee in stages, and often 
only after relevant dates and individuals had been identified in the course of 
the Committee’s investigations; 

c) accommodating witness availability; 

d) staff changes; 

                                                      
106  Hansard, 1 May 2007, p1330. 
107  Hansard, 29 August 2007, p4415. 
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e) exceptional circumstances involved in an inquiry that seemed to be constantly 
breaking new ground.  
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CHAPTER 4 

BACKGROUND TO THE ESTABLISHMENT OF THE COMMITTEE  

BACKGROUND  

Standing Committee on Estimates and Financial Operations (SCEFO) 

4.1 The alleged breach/es of parliamentary privilege that the Committee was established 
to investigate relate to the unauthorised disclosure of the confidential deliberations of 
SCEFO, a standing committee of the Legislative Council. 

4.2 SCEFO was established on 30 June 2005.108  SCEFO’s terms of reference are: 

“ 2. Estimates and Financial Operations Committee 

2.1  An Estimates and Financial and Operations Committee is 

established. 

2.2  The Committee consists of 5 Members, 3 of whom shall be 

non-Government Members. 

2.3  The functions of the Committee are to consider and report on 

- 

(a)  the estimates of expenditure laid before the Council 

each year; 

(b)  matter relating to the financial administration of the 

State; 

(c)  any bill or other matter relating to the foregoing 

functions referred by the House; 

(d)  to consult regularly with the Auditor General and any 

person holding an office of a like character.” 

4.3 The functions of SCEFO are: 

“… to consider and report on matters relating to the estimates of 

expenditure laid before the Council each year and the financial 

administration of the State. The Committee’s terms of reference are 

extremely broad, enabling the Committee to initiate investigations 

                                                      
108  Hansard, 30 June 2005, pp3729-3731. 
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relating to any aspect of the financial administration of the State. This 

includes inquiry into any matter relating to past, current, proposed 

and future expenditure by the public sector.”109 

4.4 From SCEFO’s establishment on 30 June 2005 until 20 March 2007, its membership 
was as follows: 

a) Hon Giz Watson MLC, Member for the North Metropolitan Region, Greens 
WA, (Chair of SCEFO); 

b) Hon Ken Travers MLC, Member for the North Metropolitan Region, 
Australian Labor Party, (Deputy Chair of SCEFO); 

c) Hon Anthony Fels MLC, Member for the Agricultural Region, Liberal Party; 

d) Hon Shelley Archer MLC, Member for the Mining and Pastoral Region, 
Australian Labor Party; and 

e) Hon Nigel Hallett MLC, Member for the South West Region, Liberal Party. 

4.5 Hon Shelley Archer MLC resigned from SCEFO on 20 March 2007.110 

4.6 Hon Nigel Hallett MLC resigned from SCEFO on 28 June 2007.111 

4.7 The Committee understands that Hon Anthony Fels MLC has been on leave of 
absence from SCEFO since 26 March 2007 

4.8 Prior to SCEFO’s first meeting on 15 August 2005 a bundle of documents was sent to 
SCEFO Members.112  Included in the bundle was a document titled: “Briefing Paper 

for Committee Members on General Committee Practice and Procedure”.  The 
Briefing Paper contained the following information 

“ 18. Parliamentary Privilege 

18.1 Members of Parliament, and other persons such as officers of 

the Council and witnesses, have certain immunities and 

rights, such as freedom of speech, when participating in 

parliamentary proceedings.  These are known as ‘privileges’. 

                                                      
109  http://www.parliament.wa.gov.au/web/newwebparl.nsf/iframewebpages/Committees+-+Current (viewed 

on 22 August 2007). 
110  Hansard, 20 March 2007, p259. 
111  Hansard, 28 June 2007, p3760. 
112  Covering letter from Jan Paniperis, SCEFO Committee Clerk, to all SCEFO Members, 5 August 2007, 

p1. 
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… 

18.5 Disclosure of private evidence or a committee’s deliberations 

(including a draft report) before the committee reports to the 

Council, and without prior authorisation by the Committee, is 

a breach of privilege under SOs 322 –324. 

18.6 The rules about the status of proceedings and premature 

disclosure of confidential proceedings are not without 

sanction.  The release of committee proceedings contrary to 

Standing Orders or in breach of parliamentary privilege is an 

example of an action that may be considered a contempt of 

the Council.  As such, the consequences for the person(s) 

involved in such an action can be serious and may lead to an 

investigation by a select committee of privilege.  If a privilege 

committee finds that a breach of privilege has occurred, it 

can recommend to the Council a suitable penalty.  While the 

Council has the power to imprison, the penalty is more likely 

to range from censure to suspension from the Council for a 

period of time (if a member) or a fine (if a member of the 

public). 

18.7 Committee members should not discuss confidential 

committee matters with any person other than Committee 

members and Committee staff.   For example, Committee 

members must not discuss matters before the Committee with 

electorate staff or research staff external to the LCCO.  This 

prohibition does not apply to discussing a bill generally, as 

the bill would have been tabled in the House, and is a matter 

of public record.  In such a case the Committee member may 

discuss the matter, but only insofar as if they are a member of 

the House and not of the Committee. 

18.8 Accordingly members should be careful that, in the course of 

publicly discussing a matter before the Committee: 

(a) they do not pre-empt consideration of the matter by 

the Committee or the Committee’s report to the 

House; 

(b) they do not make statements that can be taken in any 

way as a statement on behalf of the Committee, 

unless the member has the Committee’s authority; 
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(c) any comment, if comment must be made, is expressly 

made as a member of Parliament and not as a 

Committee member; and 

(d) any discussion does not disclose confidential matters 

before the Committee. 

18.9 If a member wishes that a matter be investigated or requires 

advice on a matter they should raise it with the Committee.  

The Committee may then request that Committee staff pursue 

the matter. 

18.10 If a member of the public approaches a member and wishes to 

make a submission to the Committee then: 

(a) if the Committee has already resolved to seek public 

submissions, the Committee member could suggest 

that the person provide a written submission to the 

Committee and then direct them to Committee staff 

who can provide information sheets and timelines for 

submissions; or 

(b) if the Committee had not yet resolved to seek public 

submissions (or has resolved not to seek public 

submissions) the Committee member could raise the 

stakeholder’s interest with the Committee and ask 

whether the person is to be heard. 

***” 113 

4.9 The Advisory Officer for SCEFO addressed the SCEFO Members on the contents of 
the Briefing Paper at the meeting on 15 August 2005.  Hons Shelley Archer and 
Anthony Fels MLCs were apologies at that first meeting.  The Committee notes, 
however, that both Members received the briefing paper. 

The Interviewing of Hon Giz Watson MLC by the Corruption and Crime Commission 

4.10 In early February 2007 the Chair of SCEFO, Hon Giz Watson MLC was approached 
by the CCC and a meeting was arranged involving herself, certain CCC officers and 
Mr Malcolm Peacock, the Acting Clerk of the Legislative Council.  The meeting was 
held at Hon Giz Watson’s electorate office on 12 February 2007. 

                                                      
113  Briefing Paper for Committee Members on General Committee Practice and Procedure, prepared by 

SCEFO staff, 2 August 2005, pp12-14. 
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4.11 Prior to the meeting on 12 February 2007 the CCC officers had met separately with 
the Acting Clerk of the Legislative Council (8 February 2007), and had provided the 
Hon Giz Watson MLC with an assurance that she was not under investigation and that 
the intention of the meeting was “to obtain general information on the confidentiality 

obligations of committee members.”114 

4.12 The following questions were amongst those asked of Hon Giz Watson MLC by the 
CCC officers on 12 February 2007: 

“… in relation to the confidentiality obligations, what’s your view on 

what should be kept confidential …?”115 

“… if you [are] going to decide to take on a matter at the committee 

… how does that get to the committee?”116 

“… the deliberations of the committee when you’re deciding to take 

an enquiry on?  Would you consider those confidential?” 117 

“… we spoke earlier about a meeting that your committee had on the 

31st of January … [t]his year … just to clarify whether anything was 

made public from that meeting?”118 

“… basically what we have, we have information that that a member 

stroke members of your committee have been passing information to a 

member of the public in relation to what your views are and what the 

views of the other members are in relation to taking on a particular 

enquiry, now I just want to see your views on that?” 119 

“Tell you effectively what we’ve got there’s an issue with a someone 

trying to get … an issue established on your committee … And a 

particular enquiry established. … Now what’s happening is we’ve got 

information that these people are telling the committee members what 

to say. … In the committee.  … Who to approach to get it up. … On 

the committee and then they’re reporting back directly to these people 

after the meeting and prior to the meeting. … With the push of what to 

say and what to do.  Now as the Chair, I just want to get your opinion 

                                                      
114  Doc. 32 (Facsimile CCC to Watson dated 12/02/07);  CCC Record of Interview, dated 12 February 2007. 
115  CCC Record of Interview with Hon Giz Watson MLC, 12 February 2007, p4. 
116  Ibid, p5. 
117  Ibid, p9. 
118  Ibid, p11. 
119  Ibid, pp13-14. 
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on what you think of that and whether you think that’s appropriate or 

not?”120 

“… you received some submission from a particular party outside the 

Parliament … an industry association … and our information is that 

you weren’t too happy with that?”121 

4.13 Also on 12 February 2007 Hon Giz Watson MLC received a letter from the CCC 
requesting a copy of the agenda and minutes for the SCEFO meeting of 31 January 
2007.122 

4.14 The matter was reported by Hon Giz Watson MLC to SCEFO, which subsequently 
reported to the Legislative Council.123 

The CCC Hearings in relation to Lobbying and Alleged Public Sector Misconduct  

4.15 The CCC commenced public hearings in February 2007 as part of an investigation 
into lobbying and alleged public sector misconduct.  The investigation, as the 
Commissioner of the CCC explained on the first day of hearings, arose as a result of 
issues raised in hearings held in late 2006 into matters related to the Smiths Beach 
Redevelopment at Yallingup: 

“This is the start of a series of hearings in order to investigate a 

number of disparate matters arising out of but distinct from the 

Commission’s Smiths Beach investigation. With respect to the Smiths 

Beach investigation, which is nearing completion, the Commission 

will shortly start to draft its report to be tabled in Parliament. This 

Commission intends to conduct a number of examinations by way of 

this hearing for the purposes of an investigation under the Corruption 

and Crime Commission Act of 2003. 

… The general scope and purpose of the Commission’s investigations 

is to enable the Commission to make an assessment and form an 

opinion as to whether misconduct by public officers arising in 

connection with the activities of other persons, including but not 

limited to lobbyists, has or may have occurred or is occurring.”124 

                                                      
120  Ibid, p15. 
121  Ibid, p18. 
122  Western Australia, Legislative Council, Standing Committee on Estimates and Financial Operations, 

Special Report on a Matter of Privilege, 20 March 2007, p2 and p17. 
123  Ibid. 
124  Commissioner Kevin Hammond, Corruption and Crime Commission public hearing, Lobbying and 

Alleged Public Sector Misconduct, Transcript of Proceedings, 12 February 2007, AM Session, p2, 
http://www.ccc.wa.gov.au/files/transcripts/070212M1.pdf (viewed on 22 August 2007). 
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4.16 Two of the witnesses that gave evidence during the course of the CCC public hearings 
were Mr Noel Crichton-Browne and Hon Shelley Archer MLC. 

4.17 On 21 February 2007, Mr Noel Crichton-Browne gave the following evidence to the 
CCC under questioning by Mr Stephen Hall SC: 

“ HALL, MR: … Right, just finally, Mr Crichton-Browne, has Mr 

Fels assisted you in any other way in recent times in regards to your 

consultancy business?---Yes, what was it? Yes. Yes. I asked him would 

he entertain a motion - would he entertain - I'm just going over it my 

mind for a moment, Mr Hall, but he - - - 

Do you know whether Mr Fels sits on the Estimates Committee?---

Thank you, yes, a notice of motion taking a reference in respect to the 

iron ore industry in Western Australia. 

Right. Now, when you say that is something you were suggesting the 

Estimates Committee might do an inquiry into?---Yes. 

And what has Mr Fels - you’ve made the suggestion to Mr Fels and 

has - in that capacity you were acting as a paid consultant for 

someone?---Yes. 

Is that business that you’re doing with Mr Burke and Mr Grill?---I'm 

dealing directly with the company. 

Right. Which company is that?---Kazalie. 

Have you told Mr Fels that you were acting as a paid consultant in 

this regard?---Yes, I have. 

Do you know whether that outcome has been obtained?---I suspect is 

hasn’t. 

When you say you’ve suggested it, have you done more than suggest 

it? Have you helped him with possible terms of reference for the 

inquiry?---Yes, I have. 

In fact have you dictated those terms of reference?--- Yes. 

Has that inquiry been publicly announced?---No. 
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Do you know what state it has reached?---No I don’t. I know it hasn’t 

progressed but I don’t know what state - - -“125 

4.18 The CCC’s public hearings continued with a number of different witnesses.  At the 
start of the CCC’s hearings on 28 February 2007, Mr Philip Urquart, Counsel 
Assisting the CCC, stated that: 

“The final three matters to be considered in these hearings are quite 

separate from each other, with the only common thread that they all 

took place in 2006 and involved a particular public officer. 

… the third matter is in relation to a proposal to a parliamentary 

standing committee requesting that it conduct an inquiry into the 

state’s iron ore policy. In each instance the hearing will consider 

whether there has been misconduct by any public officers. 

… 

Turning now to the last matter which involves the Standing 

Committee on Estimates and Financial Operations. Kazaley 

Resources is a small mining company. 

In a widely publicised move in 2005 it pegged the northwest 

Shovelanna iron ore deposit after the mining giant Rio Tinto failed to 

renew its lease in time. In April 2006 the then Minister for Resources 

terminated Kazaley’s claim to this iron ore deposit. The matter 

subsequently became the subject of Supreme Court proceedings 

initiated by Kazaley to have the minister’s decision set aside. These 

proceedings are still ongoing. 

Mr Burke and Mr Grill were retained by Kazaley during the course of 

2006. This part of the hearing will examine the approach by Mr Burke 

to the Parliamentary Standing Committee on Estimates and Financial 

Operations to hold an inquiry into the iron ore policy of this state. As 

Mr Hall has already stated to the Commission in one of his openings 

earlier this week, standing committees of Parliament have significant 

powers including the holding of public hearings and the presentation 

of reports to the relevant house. 

In this instance the standing committee was comprised of members of 

the Legislative Council and its functions included examining any 

matters relating to the financial administration of the state. This 

                                                      
125  Mr Noel Crichton-Browne, Corruption and Crime Commission public hearing, Lobbying and Alleged 

Public Sector Misconduct, Transcript of Proceedings, 21 February 2007, AM Session, pp52-53, 
http://www.ccc.wa.gov.au/files/transcripts/21M01SUPDF.pdf. 
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hearing will examine the motive behind the request for this hearing 

and whether there was an ulterior and improper purpose behind the 

requests for this inquiry. 

Yesterday’s hearing examined the 2004 inquiry by the Economics and 

Industry Standing Committee of the Legislative Assembly into 

vanadium resources at Windimurra. 

One matter that arises is whether there has been an attempt to misuse 

the functions of the Standing Committee on Estimates and Financial 

Operations and whether any public officer has engaged in misconduct 

in that attempt.”126 

4.19 Following Mr Urquart’s opening remarks at the CCC hearing, Hon Shelley Archer 
MLC was called as a witness.  Although questioned about the first two matters 
mentioned in Mr Urquart’s opening statement, Hon Shelley Archer MLC was not 
questioned about any activities of SCEFO.  The Commissioner of the CCC made the 
following statement as to why Hon Shelley Archer MLC was not to be examined on 
this particular issue: 

“As to the third proposed aspect of today’s examination, as outlined 

by Mr Urquhart this morning, it is necessary for that matter to be 

adjourned for the time being pending clarification of some additional 

issues that have arisen so that the third aspect which was addressed 

by Mr Urquhart this morning will not be further examined today. 

Matters have arisen which require attention. Ms Archer, I think, can 

be released from her summons because when this matter is resumed, 
a fresh summons will be issued.”127 

4.20 The CCC has yet to report on its inquiry into lobbying and alleged public sector 
misconduct.                                                                                                                                                                                            

                                                      
126  Mr Philip Urquart, Counsel Assisting the Corruption and Crime Commission, Corruption and Crime 

Commission public hearing, Lobbying and Alleged Public Sector Misconduct, Transcript of Proceedings, 
28 February 2007, AM Session, pp2-3. 

127  Commissioner Kevin Hammond, Corruption and Crime Commission public hearing, Lobbying and 
Alleged Public Sector Misconduct, Transcript of Proceedings, 28 February 2007, PM Session, pp36-37. 
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CHAPTER 5 

THE EVIDENCE GATHERED BY THE COMMITTEE  

THE INQUIRY PROCESS AND THE NATURE OF THE EVIDENCE  

5.1 The Committee held 49 meetings and conducted 35 hearings.128 

5.2 The Committee generally had access to five broad categories of evidence during this 
inquiry: 

a) the documents in the possession or under the control of SCEFO (pursuant to 
paragraph (2) of the Committee’s Terms of Reference);  

b) oral evidence obtained through private hearings; 

c) written evidence requested from, or tabled by, witnesses;  

d) audio and written evidence provided by witnesses from the CCC; and 

e) email evidence obtained from the Department of Premier and Cabinet. 

5.3 The Select Committee conducted its first round of hearings between April and June 
2007 with the following witnesses: 

• Hon Giz Watson MLC (10 April 2007) 

• Hon Shelley Archer MLC (10 April 2007) 

• Hon Ken Travers MLC (10 April 2007) 

• Hon Anthony Fels MLC (10 April 2007) 

• Hon Nigel Hallett MLC (10 April 2007) 

• Mr David Driscoll (Committee Clerk, SCEFO at a relevant time) (16 April 
2007) 

• Mrs Lisa Peterson (Advisory Officer (General), SCEFO) (17 April 2007) 

• Dr Justin Walawski (CEO, AMEC) (17 April 2007) 

• Mr Brian Burke (Lobbyist) (17 April 2007) 

                                                      
128  See Appendix 1. 
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• Mr Noel Crichton-Browne (Lobbyist) (17 April 2007) 

• Ms Renae Jewell (Committee Clerk, SCEFO) (16 May 2007) 

• Mr Alex Jones (Solicitor for Cazaly Resources Limited) (16 May 2007) 

• Mr Robert Edel (Solicitor for Cazaly Resources Limited) (16 May 2007) 

• Mr Julian Grill (Lobbyist) (13 June 2007) 

• Mr Nathan McMahon (Managing Director, Cazaly Resources Limited)        
(26 June 2007) 

5.4 In addition, the Committee conducted a number of hearings with officers of the CCC, 
at which a large amount of documentary and audio evidence was provided. 

5.5 All of the above hearings were conducted in private session. 

5.6 The Committee held a second round of hearings between 10 September 2007 and       
8 October 2007 with the following witnesses: 

• Hon Shelley Archer MLC (10, 17 and 24 September 2007)129 

• Mr Brian Burke (10 September 2007) 

• Hon Anthony Fels MLC (11 September 2007) 

• Mr Noel Crichton-Browne (11 September 2007) 

• Ms Philippa Reid (Electorate Officer, Office of Hon Nigel Hallett MLC)      
(11 September 2007) 

• Mr Nathan McMahon (11 September 2007) 

• Mr Alex Jones (12 September 2007) 

• Mr Matthew Rimes (Managing Director, Echelon Resources Limited)         
(12 September 2007) 

• Mr Clive Jones (Managing Director (Technical and Operational), Cazaly 
Resources Limited) (12 September 2007) 

• Mr Robert Edel (17 September 2007) 

                                                      
129  The second hearing with Hon Shelley Archer MLC was conducted over three separate days to 

accommodate requests by Hon Shelley Archer MLC, due to medical reasons. 
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• Mr Richard Price (counsel for Alex Jones and Robert Edel) (17 September 
2007) 

• Hon Giz Watson MLC (24 September 2007) 

• Mr Julian Grill (8 October 2007) 

5.7 All of the hearings in the second round were also conducted in private session.  
Additionally, the Committee had the benefit of counsel assisting with the asking of the 
Committee’s questions (see para 19.52). 

5.8 Many of the witnesses were asked to provide copies of relevant documents.  In 
particular, Mr Robert Edel and Mr Alex Jones of DLA Phillips Fox solicitors, 
received a number of requests from the Committee to provide copies of documents 
and other information relevant to the strategy to initiate an iron ore inquiry by 
SCEFO.  Although the Committee was disappointed that in some instances it was only 
able to obtain relevant documents created by the DLA Phillips Fox solicitors from 
sources other than DLA Phillips Fox, it acknowledged that the discovery process had 
posed certain practical difficulties for DLA Phillips Fox due to the sheer volume of 
files relating to the Shovelanna matter that had to be searched to satisfy the 
Committee’s requests, and the movement of files from Gadens to DLA Phillips Fox 
resulting from the merger of the two firms. 

HOW THE COMMITTEE DEALT WITH CONFLICTING EVIDENCE  

5.9 The Committee received a large amount of oral evidence. Some of the evidence was 
conflicting to a significant degree. 

5.10 In considering conflicting evidence the Committee was required to make a judgment 
as to which version of the disputed facts appeared to be the most credible statement of 
fact in all the circumstances. In many instances, CCC intercept evidence and other 
written evidence greatly assisted the Committee in determining the facts. 

5.11 The Committee accepts that different people can have different and sometimes 
contrasting recollections of events and that some people may genuinely have only a 
vague or no recollections of some events, especially if the events appeared at the time 
to have been of little importance or unremarkable. And, that some people’s 
recollection of events can sometimes be imprecise. 

5.12 In circumstances where there is a direct conflict between oral evidence of witnesses 
and no other evidence that can be relied on, the Committee has no other option but to 
prefer some witnesses’ evidence to that of others. 

5.13 In circumstances where the Committee has, in reaching its findings, preferred the 
evidence of one witness over another, this does not necessarily imply that the second 
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witness has given evidence with an intention to deliberately mislead the Committee. 
However, in circumstances where other evidence on the balance of probabilities 
supports a finding that a witness has deliberately misled or sought to mislead the 
Committee, this being a serious contempt of Parliament, the Committee has made 
appropriate findings. 

5.14 While the Committee accepts that in some circumstances some people may genuinely 
have no recollection of events, the Committee also notes that in some circumstances a 
witness’s lack of recollection may be founded in convenience to avoid self-
incrimination or the incrimination of others.   The Committee noted that the following 
comments of Mr Julian Grill with respect to his evidence: 

“ Mr URQUHART:  … Have you discussed your evidence that you 

gave on 13 June with anyone apart from legal counsel?  

… 

Mr Grill :  ...  I cannot recollect having discussed it with anybody else, 

no. 

Mr URQUHART:  Apart from legal counsel, I am saying.  You 

cannot recollect? 

Mr Grill :  I cannot recollect discussing it with anybody else. 

Mr URQUHART:  It is only in the last four months. 

Mr Grill:   Yes. 

Mr URQUHART:  Ought not the case be that you would not have, 

bearing in mind that direction given to you by the Hon Chairman? 

Mr Grill :  Well, if you make definitive statements before these 

inquiries, you are liable to find that you have forgotten something and 

you are tripped up by some other piece of evidence, so I am loath to 

make dogmatic statements.   

Mr URQUHART:  Can you recall, apart from any discussions with 

legal counsel, whether you disclosed to anyone what questions were 

asked of you by the select committee?  

Mr URQUHART:  I cannot, no.”130 

                                                      
130  Julian Grill, Transcript of Evidence, 8 October 2007, pp8-9. 
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5.15 The Committee also notes that the demeanour of a witness whilst giving evidence may 
be important in terms of determining credibility.  The tone and infliction with which 
answers to questions are given do not translate into the written Hansard transcript of a 
hearing. It is for these reasons that the Committee is best placed, having heard the 
evidence and seen the witness whilst they gave it, to determine issues of credibility.  
The Committee has commented on the demeanour of key witnesses at various sections 
of this report. 

INTERACTION WITH THE CCC 

5.16 As the reference of this inquiry to the Committee was, in part, a result of a number of 
CCC public hearings and direct approaches made by officers of the CCC to Hon Giz 
Watson MLC and to SCEFO, it was inevitable that the Committee would at some 
stage of its investigation seek relevant information from the CCC. 

5.17 In April 2007, shortly after the Committee’s first round of hearings, the CCC advised 
the Committee that it had in its possession information relevant to the terms of 
reference of the Committee’s inquiry. 

5.18 The CCC subsequently provided the Committee with all relevant evidence in its 
possession over the course of a number of private hearings from 3 July 2007 onwards.  

5.19 Additional evidence was sought and obtained from the CCC over the course of the 
inquiry as relevant evidence from other sources indicated possible new leads and 
avenues of inquiry. 

5.20 The evidence provided by the CCC consisted of: 

a) audio and transcripts of telephone intercepts acquired by the CCC under the 
Telecommunications (Interception and Access) Act 1979 (Cth); 

b) audio and transcript of a listening device acquired by the CCC under the 
Surveillance Devices Act 1998; and 

c) emails, diaries and other documentary evidence. 

5.21 The Committee has quoted extensively from the verified CCC transcripts.  It should 
be noted that the Committee has not attempted to correct the spelling and grammar in 
the CCC transcripts, except where it has been necessary to clarify an important fact, 
(where this has occurred this has been highlighted by square brackets) and that, with 
this exception, the extracts from the CCC transcripts have therefore been quoted 
verbatim.   

5.22 A number of witnesses objected to the Committee’s use of the evidence provided by 
the CCC.  It was claimed that the material was illegally provided to the Committee.  
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The Committee is of the view that the evidence provided by the CCC was properly 
provided to the Committee. 

5.23 From the CCC’s point of view, it provided telephone intercept evidence to the 
Committee pursuant to s 74 of the Telecommunications (Interception and Access) Act 

1979 (Cth) as part of “exempt proceedings”.  The CCC provided surveillance device 
evidence to the Committee pursuant to s 9(2)(a)(ix) of the Surveillance Devices Act 

1998 as the Committee’s proceedings were legal proceedings for the purposes of that 
Act.  In relation to all of the evidence provided by the CCC, the Commissioner of the 
CCC certified pursuant to s 152(4)(c) of the Corruption and Crime Commission Act 

2003 that it was in the public interest that the evidence be provided to the Committee. 

5.24 Whilst the Committee understands the CCC’s cautious reliance on these express 
statutory provisions, it does not accept that there is any statutory prohibition that 
prevents evidence obtained by the CCC, or any other law enforcement body, from 
being provided to a parliamentary committee in the course of parliamentary 
proceedings. 

5.25 Nevertheless, prior to the CCC providing any evidence to the Committee, the 
Committee obtained an opinion from Mr Peter Quinlan, Barrister, as to the status of 
the proposed evidence upon its receipt by the Committee.   

5.26 Based on Mr Quinlan’s opinion, the Committee has formed the following view: 

• restrictions on the disclosure of telephone intercept material under the 
Telecommunications (Interception and Access) Act 1979 (Cth) do not apply to 
the proceedings of a State Parliament;131 

• in the absence of clear legislative expression, statutory prohibitions on the 
release of information cannot displace the privileges afforded to the 
Parliament by Article 9 of the Bill of Rights 1689 (UK);132 

• even if the Telecommunications (Interception and Access) Act 1979 (Cth) did 
apply to a State Parliament, the Committee’s proceedings would be an 
“exempt proceeding” within the meaning of s 74 of that Act; 

• upon presentation to the Committee, the material provided by the CCC 
became evidence in the Committee’s proceedings, quite independent of the 
original recording, tape or transcript, and the Committee may deal with that 
evidence as it would any other evidence. 

                                                      
131  See the discussion on the impact of Commonwealth law-making on State parliamentary privilege in: 

Professor Enid Campbell, Parliamentary Privilege, Federation Press, Sydney, 2003, pp222-225; Gerard 
Carney, Members of Parliament: law and ethics, Prospect, St Leonards, 2000, pp204-205. 

132  Duke of Newcastle v Morris (1870) LR 4 HL 661. 
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5.27 However, mindful of the Corruption and Crime Commission Act 2003 provisions on 
disclosure, and in view of the sensitive nature of the CCC information, the Committee 
has erred on the side of caution in the use and release of such information to the extent 
possible given that the Committee, having relied on some of the information, was 
clearly obliged to put the information to the relevant witnesses and provide them with 
an opportunity to comment on it.  In erring on the side of caution in the use of the 
information the Committee did not provide copies of the CCC material to witnesses to 
take away with them.  Witnesses have been required to view relevant material at the 
Legislative Council Committee Office and have been expressly advised that the 
material is confidential and must not be copied, disclosed, or published and that to do 
so may constitute an offence under the Corruption and Crime Commission Act 2003 
and the Telecommunications (Interception and Access) Act 1979 (Cth).  The 
Committee is also aware of the limitations imposed on it by the private evidence 
requirements of Legislative Council Standing Order 361. 

5.28 The Committee thanks the CCC for its assistance over the course of this inquiry.  The 
evidence provided by the CCC was invaluable to the Committee’s inquiry.  
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CHAPTER 6 

SETTING THE SCENE PART 1- THE SHOVELANNA TENEMENT 

DISPUTE 

OVERVIEW OF THE EVIDENCE  

6.1 The evidence received by the Committee indicated that the unauthorized disclosures 
from SCEFO that came to the attention of both SCEFO and the CCC were not an 
accidental or random, opportunistic, ‘one-off’ occurrence.   

6.2 The Committee has established that the disclosures were a central aspect of a wider 
strategy by persons connected to Cazaly Resources Limited and Echelon Resources 
Limited to use a parliamentary committee to influence the course of a dispute between 
Cazaly Resources Limited and another mining interest led by Rio Tinto Limited over 
a potentially lucrative iron ore mining tenement near Mt Newman, known as 
“Shovelanna”. 

6.3 Specifically the strategy involved using SCEFO to establish an inquiry into the State’s 
iron ore policy, not primarily for the purposes of the inquiry itself, but for the purpose 
of: 

a) using the inquiry to influence or persuade Rio Tinto Limited to settle the 
dispute over the Shovelanna tenement on terms favourable to Cazaly 
Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement;  

 

b) using the inquiry to influence or persuade the State Government (Minister) to 
accede to or to facilitate the settlement of the dispute over the Shovelanna 
tenement on terms favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses senior public servants, and 
Ministers for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement; 
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c) influencing the outcome of the legal proceedings then on foot before the Court 
of Appeal of the Supreme Court of Western Australia against former Minister 
Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited; and 
 
- attempting to circumvent the sub judice rule by taking active steps to 

disguise the fact that Cazaly Resources Limited was promoting the 
proposed inquiry into the State’s iron ore policy; 

 
- uncovering useful documents/and or evidence in SCEFO proceedings 

to assist in the Supreme Court appeal; and 

d) discrediting the State’s iron ore policy so that the policy could not and would 
not be relied on by the Minister in the event that the Supreme Court sent the 
matter back to the Minister for a fresh decision. 

6.4 Central to the successful execution of the strategy was the influencing of at least two 
Members of SCEFO in the performance of their duties as committee Members for the 
improper purposes of: 

• obtaining knowledge of the confidential deliberations of  SCEFO 
(unauthorised disclosures); and  

• influencing the proceedings of SCEFO - in particular, the calling of witnesses, 
the examination of witnesses, the content of the SCEFO inquiry report, and its 
findings and recommendations - as required dependent on whether or not a 
settlement in the legal proceedings was achieved.   

6.5 The Committee observes that the strategy was devised and implemented principally by 
Mr Brian Burke and Mr Julian Grill on the authority of Mr Nathan McMahon, 
Managing Director, Cazaly Resources Limited and Mr Clive Jones Joint Managing 
Director, Cazaly Resources Limited. 

6.6 Given that it was this broad strategy that resulted in all of the disclosures which are 
the subject of this inquiry, it is of benefit in understanding the nature of these 
disclosures that the development of the strategy over 2006 be set out in some detail. 

6.7 A detailed Chronology of events relevant to the Committee’s inquiry is at Appendix 2. 

THE SHOVELANNA TENEMENT  

6.8 Exploration Licence 46/209 is located approximately 25kms east of Mt Newman.  The 
licence is held by the Rhodes Ridge Joint Venture comprising Wright Prospecting Pty. 
Ltd, Hancock Prospecting Pty Ltd and Hamersley Resources Limited.   
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6.9 Hamersley Resources Limited is a subsidiary of Rio Tinto Limited.  Rio Tinto Limited 
manages the Rhodes Ridge Joint Venture.133 

6.10 Before August 2005, the Rhodes Ridge Joint Venture had invested $587,063 in 
exploration work on the land the subject of Exploration Licence 46/209: 

“This work revealed an inferred resource of approximately 120M 

tonnes of high phosphorus brockman iron ore. The resource is known 

as the “Shovelanna resource”.”134 

6.11 Although an Extension of Term application for Exploration Licence 46/209 was sent 
by Rio Tinto Limited by courier to the Marble Bar Mining Registrar on 19 August 
2005 (a week before the licence was due to expire), it was not received in time: 

“The Extension Application was received by the courier’s agent at 

Marble Bar on 26 August 2005, but was not delivered to the Mining 

Registrar’s office before close of business on that date, and, in 

consequence, the Expired Licence expired automatically at midnight. 

The land the subject of the Expired Licence then became vacant 

Crown land.”135   

6.12 The Extension of Term application was not received by the Marble Bar Mining 
Registrar until 31 August 2005.136   

6.13 Before the Extension of Term application was received by DoIR, on 29 August 2005 
Cazaly Iron Pty Ltd (previously Cyril Resources Pty Ltd), a wholly-owned subsidiary 
of Cazaly Resources Limited, made application for Exploration Licence 46/678 
(including land covered by the expired Exploration Licence 46/209).137   

THE APPEAL TO THE M INISTER  

6.14 On 21 September 2005 Rio Tinto Limited requested that then Minister for State 
Development (Mr Alan Carpenter MLA) exercise his discretion under section 111A of 
the Mining Act 1978 to refuse the Cazaly Iron Pty Ltd’s application for Exploration 
Licence 46/678 on the grounds of public interest.138 

                                                      
133  Re Minister for Resources; Ex Parte Cazaly Iron Pty Ltd [2007] WASCA 175 (28 August 2007), per 

Buss JA, at para 32, http://www.austlii.edu.au/au/cases/wa/WASCA/2007/175.html, (viewed on               
2 September 2007). 

134  Ibid, at para 36. 
135  Ibid, at para 38. 
136  Ibid, at para 40. 
137  Ibid, at para 39. 
138  Ibid, at para 43. 
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6.15 Section 111A of the Mining Act 1978 relevantly states: 

“ 111A. Minister may terminate or summarily refuse certain 
applications  

(1) The Minister may   

(a)  by notice served on the mining registrar or the 

warden, as the case requires, terminate an 

application for a mining tenement before the mining 

registrar or the warden has determined, or made a 

recommendation in respect of, the application; or  

(b)  refuse an application for a mining tenement,  

if in respect of the whole or any part of the land to which the 

application relates   

(c)  the Minister is satisfied on reasonable grounds in the 

public interest that   

(i)  the land should not be disturbed; or  

(ii)  the application should not be granted;  

or  

(d)  a person who in relation to the land was formerly the 

lessee of a mining lease the term of which has 

expired, or is a person deriving title through such a 

former lessee, has subsequently made a late renewal 

application and the Minister, being satisfied that the 

requirements of that expired mining lease and of this 

Act in relation to that lease had been substantially 

observed (other than as to the timing of an 

application for renewal) and that the person has 

continued to observe those requirements as if the 

term of the lease had not expired, determines that the 

renewal application should be approved and grants 

that renewal.  

…” 

6.16 On 4 October 2005 Cazaly Resources Limited announced in an Australian Stock 
Exchange (ASX) release that it had entered into an agreement with Echelon Resources 
Limited in relation to Exploration Licence 46/678.  The release stated: 
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“Cazaly Resources Limited (Cazaly) is pleased to announce that it 

has entered into an agreement with Echelon Resources Limited 

(Echelon) to provide technical capabilities and fund a drilling 

program on the Shovelanna Iron Ore Project (ELA 46/678). 

Cazaly made the application for an exploration licence for this 

project on 29 August 2005 and is particularly pleased that Echelon 

has agreed to commit $2.5 million towards an exploration program 

designed to generate a JORC compliant Indicated/Inferred Resource. 

… 

Under the agreement Echelon is also required to provide specialist 

iron ore technical services to ensure that Cazaly has the requisite 

technical capabilities to advance the Shovelanna Iron Ore Project 

through to development. 

… 

In consideration for Echelon committing to provide technical 

capabilities and funding $2.5 million in exploration funds, Echelon 

will receive a 14% interest in ELA 46/678 and receive 5 million 

options in Cazaly, exercisable at $1.00, on or before 31 December 

2007.” 139 [underlining added for emphasis] 

6.17 In evidence to the Committee, Mr Nathan McMahon, Managing Director of Cazaly 
Resources Limited stated: 

“ The CHAIR:  Is Echelon Resources a subsidiary, associated 

company or shareholder of Cazaly Resources?   

Mr McMahon:  It is a minor shareholder of Cazaly Resources, but 

the most important relationship with Echelon is that it is a joint-

venture partner in the Shovelanna project.  

The CHAIR:  Do you hold any position with or shares in Echelon 

Resources?   

Mr McMahon:  No.  

The CHAIR:  Is there a joint venture agreement between Cazaly and 

Echelon?  If yes, what is the purpose of that venture?   

                                                      
139  http://www.cazalyresources.com.au/files/grabdoc.php?type=doc&id=77&cid=44, (viewed on                   

2 September 2007). 
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Mr McMahon:  There is a joint-venture agreement.  The broad terms 

of it have been announced publicly.  The then managing director of 

Echelon Resources has vast experience in iron ore - significantly 

more than I have.  He was formerly an executive at Robe River up 

north.  He knew the area.  He technically was going to help us get this 

to development quickly.  

The CHAIR:  Can you provide his name? 

Mr McMahon:  His name is Matt Rimes.”140 

6.18 On 28 November 2005 Cazaly Resources Limited and Echelon Resources Limited 
announced in an ASX release that they had signed a Memorandum of Understanding 
with BHP Billiton Iron Ore Pty Ltd in relation to the long term sale of iron ore from 
the Shovelanna Iron Ore Project contained within Exploration Licence application 
46/678.  The release states: 

“Cazaly’s Joint Managing Director Nathan McMahon said the MOU 

with BHP Billiton represents a major milestone in Cazaly’s 

application for E46/678. 

“We are now in the fortunate position of having BHP Billiton, 

one of the world’s top three iron ore producers, assisting, as 

purchaser, Cazaly and Echelon to rapidly advance 

Shovelanna into production. As manager and operator of the 

adjoining Ore Body 18, BHP Billiton is the ideal long term 

purchaser of Shovelanna ore.” 

Matthew Rimes, Echelon Managing Director said “BHP Billiton’s 

involvement and support as purchaser delivers Cazaly and Echelon 

an expedited pathway towards becoming the Pilbara’s third iron ore 

producer.” 

Clive Jones, Joint Managing Director of Cazaly, commented, “Cazaly 

has come a long way in a short time since applying for E46/678. We 

have entered into a joint venture with Echelon to provide exploration 

funding and technical expertise, appointed Investec Bank to provide 

and arrange financing and have now entered into a MOU with BHP 

Billiton for the long term sale of ore from Shovelanna. Throughout 

                                                      
140  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 26 June 

2007, pp8-9. 
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this process we have been advised by Argonaut and have appointed 

Gadens Lawyers to represent us on all legal matters.”” 141 

6.19 On 3 February 2006 Hon John Bowler MLA was appointed the Minister for 
Resources Assisting the Minister for State Development (Minister ), with 
responsibility for the administration of the Mining Act 1978. 

THE M INISTER ’S DECISION  

6.20 On 21 April 2006 the Minister decided that Cazaly Iron Pty Ltd’s application for 
Exploration Licence 46/678 should be terminated pursuant to s 111A(1)(c)(ii) of the 
Mining Act 1978.  In a media statement on that date the Minister said: 

“I have carefully examined and considered the very substantial 

submissions presented by both parties and I am satisfied that the 

public interest is best served by terminating Cazaly’s application to 

explore the Shovelana prospect”.142 

6.21 On 27 April 2006 the Minister issued a further media statement setting out in detail 
the reasons for his decision: 

“The Mining Act does not require me to give reasons for my decision.  

 

However, I recognise the strong interest in this matter - both from the 

media and the public - and believe in those circumstances it is 

appropriate for me to provide a fuller explanation of my decision. 

 

It must be recognised that this was a very substantial decision to 

make, and in making it I examined the hundreds of pages of 

submissions provided by both parties, and thought long and hard 

about their implications. 

 

The undisputed facts are: 

 

1.  Rio, via the Rhodes Ridge Joint Venture, held the subject 

ground for over 30 years under various tenures, most recently under 

Exploration Licence 46/209. Over this period, Rio’s reported 

expenditure in exploring this ground totalled $587,063. This 

exploration resulted in the discovery of significant iron ore 

mineralisation of 132 million tonnes at 62 per cent Fe, now known as 

the Shovelanna Resource. 

                                                      
141  http://www.cazalyresources.com.au/files/grabdoc.php?type=doc&id=97&cid=44, (viewed on                   

2 September 2007). 
142  http://www.mediastatements.wa.gov.au/media/media.nsf, (viewed on 2 September 2007). 
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2.  E46/209 (Shovelanna Lease) was granted to Rhodes Ridge JV 

on August 27, 1989 by the then Minister for Mines, who also on that 

date approved the inclusion of ‘iron’ in the licence title pursuant to 

section 111 of the Act. During its 16-year life, Rhodes Ridge JV 

applied for and was granted partial exemption from (the bulk of) the 

required annual expenditure in 10 of these years; was granted 

exemption from the compulsory 50 per cent surrender ‘drop off’ on 

two occasions; and the term was extended for one year on 11 

occasions. 

 

All these exemptions and term extensions were granted on the basis of 

WA’s long-standing (and still current) iron ore policy, which provides 

for a difference in the treatment of iron ore tenements from those of 

any other mineral commodity. 

 

3.  The Shovelanna Prospect was due to expire at midnight, 

Friday August 26, 2005. 

 

4.  Rhodes Ridge JV paid the State Government the forthcoming 

year’s rent on that licence on July 28, 2005. 

 

5.  On Friday, August 19, 2005, Rhodes Ridge JV dispatched the 

forms applying for the extension of licence by an ‘overnight first-

class’ courier. 

 

6.  The documentation was not received by the Marble Bar 

mining registrar’s office by the required close of business on Friday, 

August 26, 2005 and the licence automatically expired at midnight. 

 

7.  The package containing the renewal forms was received by 

the courier’s agent at Marble Bar on Friday, August 26, 2005 at 

approximately 4pm. The Marble Bar Mining registrar was not 

informed that a package addressed to her was awaiting collection, 

until Wednesday, August 31, 2005. 

 

8.  Immediately on notification, the mining registrar collected 

the package and upon discovering Rhodes Ridge JV’s application for 

the extension of the licence, she telephoned Rhodes Ridge JV’s office 

in Perth to inform them that the Shovelanna Prospect licence had 

expired. 

 

9.  Meanwhile, on Monday, August 29, at about 1.50pm, Cazaly 
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Resources applied for a new exploration licence over the Shovelanna 

Prospect. 

 

Against this set of facts and after considering the extensive 

submissions provided by both parties, I present the following reasons 

for my decision. 

 

Each of the three reasons I will elaborate upon was sufficient on its 

own for me to be satisfied that the public interest was best served by 

terminating the Cazaly Resources application. 

 

The State’s Iron Ore Policy 
 

Among the materials provided to me by the Department of Industry 

and Resources (DoIR) was the following advice:  

‘…Parliament intended that iron is a mineral for which 

special treatment be accorded under the Act…Parliament 

wanted the Minister to be in a position to exercise a much 

broader discretion in relation to iron tenements…this would 

have the effect of encouraging exploration for iron ore, …and 

the life of these mining operations can last for decades, and 

in fact may need to last for decades to make the capital 

investment economically feasible…there is logical support for 

a special provision that allows an exploration licence for iron 

to be held on less onerous terms than licences for other 

minerals…’ 

The policy recognises the need for long-term tenure to underpin long-

term contracts. Iron ore mining in the volumes developed in the 

Pilbara can only be carried out with extensive infrastructure such as 

rail and ports. In order to invest in such extensive capital 

infrastructure, companies need the security of long-term contracts, 

supported by secure tenement holdings. 

 

Implicit in this long-standing policy is the certainty that some 

tenements containing iron ore deposits will not be mined for a lengthy 

period from the time of discovery.  

This policy has been maintained by successive governments for many 

decades and it is my view that it has been a significant reason for the 

Pilbara region being the world’s most prolific exporter of iron ore. 

 

Any company mining iron ore in WA needs to have access to long-
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term reserves in order to secure their future viability. For example, a 

company that has access to known reserves can more quickly respond 

to increases in demand.  

 

Whilst this policy is under review, I am of the view that to arbitrarily 

deviate from its objectives and present method of implementation 

would be detrimental to the state’s sovereign risk profile and 

therefore contrary to the public interest. 

 

On reviewing the material I concluded that the objectives of the 

State’s iron ore policy and therefore the public interest were best 

achieved by terminating the Cazaly Resources application. 

 

Promoting Investment in WA 
 

I consider that the public interest is best served by policies and 

decisions that promote investment. 

 

Investment in the resources industry is promoted when explorers can 

be confident that their ownership of resources they have discovered is 

not jeopardised, with consequences disproportionate to minor 

oversights or actions. This is particularly true where a tenement 

holder has clearly signalled their intentions to Government by, for 

example, paying rent in advance. 

 

I concluded that goals of promoting investment in WA and therefore 

the public interest were best served by terminating the Cazaly 

Resources application. 

 

Fairness 
 

The effective administration of Ministerial discretion under the WA 

Mining Act requires that the outcomes be consistent. 

 

In considering this matter, I was particularly focused on ensuring the 

answer I came to would be the same were the circumstances of the 

parties’ to be reversed. I have no doubt that this would be the case.  

 

In other words, if the roles of Rhodes Ridges JV and Cazaly 

Resources were to be reversed, I would have found in favour of 

Cazaly Resources. 
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Accordingly I am satisfied that the public interest was best served by 

terminating the Cazaly Resources application.”143 

THE APPEAL TO THE SUPREME COURT 

6.22 On 24 July 2006 Cazaly Resources Limited and Echelon Resources Limited released 
an ASX release announcing that they will be lodging an application in the Supreme 
Court of Western Australia for judicial review of the decision of the Minister to 
terminate the application for Exploration Licence 46/678.  They also announced that 
they had retained Mr Malcolm McCusker QC and Gadens Lawyers to represent them 
in the Supreme Court action.144 

6.23 On 1 August 2006 Cazaly Resources Limited publicly released a legal opinion that it 
had obtained from Mr Wayne Martin QC.145  The opinion concluded that, based on 
information obtained from the DoIR regarding Rio Tinto Limited’s submission to the 
Minister, there was no ground or basis on which the Minister could lawfully exercise 
his powers under s 111A of the Mining Act 1978.146 

6.24 On 4 August 2006 Cazaly Iron Pty Ltd sought a writ of certiorari and declaratory 
relief against the Minister’s decision. 

6.25 On 18 January 2007, Mr Nathan McMahon, Managing Director, Cazaly Resources 
Limited, publicly ruled out a settlement with Rio Tinto Limited over the Shovelanna 
site: 

“We think morally and more importantly legally, the tenements 

should belong to us, we think minister Bowler has made an awful 

mistake based on bad advice and we want to explore, mine and 

develop Shovelanna.”147 

                                                      
143  “Minister announces Shovelana leases decision”, 21 April 2006, 

http://www.mediastatements.wa.gov.au/media/media.nsf, (viewed on 2 September 2007). 
144  “Minister explains reasons behind Shovelanna decision” , 27 April 2006, 

http://www.mediastatements.wa.gov.au/media/media.nsf, (viewed on 2 September 2007). 
145  http://www.cazalyresources.com.au/files/grabdoc.php?type=doc&id=141&cid=44, (viewed on                  

2 September 2007). 
146  “Opinion: Cyril Resources Pty Ltd - Exploration Licence 46/678”, Mr Wayne Martin QC, 31 October 

2005, p9, at http://www.cazalyresources.com.au/files/grabdoc.php?type=doc&id=141&cid=44, (viewed 
on          2 September 2007). 

147  http://www.news.com.au/heraldsun/story/0,21985,21076380-664,00.html, (viewed on 20 October 2007).  
It is noted that this public statement was made after Mr Brian Burke and Mr Julian Grill had appeared 
before public hearings of the CCC. 
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6.26 On 28 August 2007 the Court of Appeal of the Supreme Court of Western Australia 
dismissed the claim for declaratory relief.148  In his reasons for judgment Pullin JA 
stated: 

“The circumstances of this case, when viewed objectively, provided 

reasonable grounds for the Minister to conclude in the public interest 

that the Cazaly Application should be terminated. This was so even 

though only private interests were immediately affected by his 

decision. The Minister said that the decision would promote 

investment. Clearly it does this because it gives out a message to the 

mining community that minor oversights or inadvertence will not lead 

to unexpected loss of mining tenements by bona fide miners. As the 

Minister said, this promotes investment which promotes the public 

interest.”149 

6.27 On 21 September 2007, Cazaly Resources Limited announced that Cazaly Iron Pty 
Ltd would be appealing to the High Court of Australia.150 

         

                                                      
148  Re Minister for Resources; Ex Parte Cazaly Iron Pty Ltd [2007] WASCA 175 (28 August 2007), 

http://www.austlii.edu.au/au/cases/wa/WASCA/2007/175.html, (viewed on 2 September 2007). 
149  Re Minister for Resources; Ex Parte Cazaly Iron Pty Ltd [2007] WASCA 175 (28 August 2007), per 

Pullin JA, at para 26, http://www.austlii.edu.au/au/cases/wa/WASCA/2007/175.html, (viewed on              
2 September 2007). 

150  http://www.abc.net.au/news/stories/2007/09/21/2039755.htm, (viewed on 20 October 2007). 
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CHAPTER 7 

SETTING THE SCENE PART 2 - THE STRATEGY TO USE A 

PARLIAMENTARY COMMITTEE TO INFLUENCE THE OUTCOME 

OF THE SHOVELANNA TENEMENT DISPUTE 

THE STRATEGY  

7.1 From the evidence before the Committee it is clear that the legal proceedings against 
the Western Australian Minister for Resources set out in the preceding chapter was not 
the only option being explored by Cazaly Resources Limited and Echelon Resources 
Limited in the Shovelanna tenement dispute.  As Mr Clive Jones, Joint Managing 
Director, Cazaly Resources Limited, told the Committee: 

“I mean, we are little old Cazaly Resources fighting the second 

biggest mining company in the world here over something which all 

parties have agreed with which we have done nothing wrong.  We 

were fighting this thing on all sorts of fronts.”151 

7.2 Despite public statements to the contrary, the evidence indicates that a compensation 
settlement with Rio Tinto Limited was a very real option.  At any rate, there appeared 
to be a very real belief amongst the advisers to Cazaly Resources Limited that Rio 
Tinto Limited would attempt to join in on the Court of Appeal action.152 

7.3 However, it is clear that in order to strengthen Cazaly Resources Limited’s position in 
both the legal proceedings and with the compensation/settlement option, a strategy 
was devised in 2006 to use a parliamentary committee to conduct an inquiry into the 
State Government’s iron ore policy. 

7.4 The proposed parliamentary committee inquiry served four broad functions within the 
strategy: 

a) to influence or persuade Rio Tinto Limited to settle the dispute over the 
Shovelanna tenement on terms favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before SCEFO and publicly embarrassing 
them; and 

 

                                                      
151  Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, Transcript of Evidence, 12 

September 2007, p10. 
152  CCC audio intercept evidence, Vol. 4, T 1383, 5 July 2006, 10:40am, p8. 
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- uncovering useful documents and/or evidence to assist in the Supreme 
Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement;  

 

b) to influence or persuade the State Government (Minister) to accede to or to 
facilitate the settlement of the dispute over the Shovelanna tenement on terms 
favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses senior public servants, and 
Ministers for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement; 

 

c) to influence the outcome of the legal proceedings then on foot before the 
Court of Appeal of the Supreme Court of Western Australia against former 
Minister Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited; and 
 
- attempting to circumvent the sub judice rule by taking active steps to 

disguise the fact that Cazaly Resources Limited was promoting the 
proposed inquiry into the State’s iron ore policy; 

 
- uncovering useful documents/and or evidence in SCEFO proceedings 

to assist in the Supreme Court appeal; and 
 

d) to discredit the State’s iron ore policy so that the policy could not and would 
not be relied on by the Minister in the event that the Supreme Court sent the 
matter back to the Minister for a fresh decision. 

THE COMMITTEE ’S OBSERVATIONS ON LOBBYING  

7.5 The question arises as to whether the strategy devised for Cazaly Resources Limited 
and Echelon Resources Limited could merely be categorised as aggressive lobbying. 

7.6 The Committee wishes to stress from the outset that there is nothing inherently 
improper in an individual or organisation approaching either a Member of Parliament 
or a parliamentary committee with the purpose of requesting that Member or 
committee to conduct an inquiry into a certain matter.  

7.7 Where the act of lobbying crosses the line, however, is when, as in this case, the 
lobbying consists of the improper influencing of Members of a parliamentary 
committee in the performance of their duties - such as the active encouragement of 
Members of a parliamentary committee to disclose the confidential deliberations of 
the committee to the lobbyist. 
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PARLIAMENTARY COMMITTEES AND THE SUB JUDICE RULE  

7.8 The privilege of freedom of speech in Parliament places a corresponding duty on 
Members to use the freedom responsibly.  Part of this responsibility is to ensure that 
Parliament does not interfere with the work of the courts.  This is the basis of the sub 

judice rule.  Under the rule the Legislative Council generally abstains from discussing 
the merits of disputes about to be tried and decided in the courts of record.  

7.9 The convention requires: 

a) an assessment of the risk of a particular parliamentary discussion or inquiry 
prejudicing proceedings before a court; and 

b) the danger of prejudice must be balanced against the benefit flowing from the 
right of the Houses and their committees to discuss and inquire into the 
matter. 

7.10 Only when the risk outweighs the benefit does a House or committee decide whether 
to voluntarily forego its right to discuss and inquire.  Note that it is not a rule – rather 
it is a convention that operates to ensure that Parliament’s role as supreme inquisitor is 
respected but that the role is not carried out in a manner that may interfere with or 
prejudice matter before the courts.  

7.11 In some jurisdictions the mere issuing of writs in a civil case is not regarded as placing 
the matter in dispute before a court for the purposes of the convention.  In such 
jurisdictions the rule applies when the civil matter is set down for trial or otherwise 
brought before the court, such as an application for injunction until the proceedings 
are concluded by judgment or discontinuance.153  In other circumstances it has been 
said that the prohibition applies in civil cases, at and from the time that a writ or 
similar document is issued.154 

7.12 The effect of the sub judice rule is that, subject to the right of the Legislative Council 
to legislate on any matter; matters awaiting a decision in a court of record should not 
be brought forward in debate, motions or questions.  The intention is that the 
proceedings of the Council should not interfere with the course of justice.  
Committees, being extensions of the Council, are bound to have regard to the sub 

judice rule. 

7.13 On 11 June 1987 the rule was explained to the Legislative Council by former 
President Clive Griffiths in the following terms: 

                                                      
153  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p430. 
154  Letter from Hon Clive Griffiths MLC, President, Legislative Council of Western Australia to Ms 

Warwick, Chairman Members’ Ethics and Parliamentary Privileges Committee (Qld) dated 11 October 
1996. 
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“The sub judice rule has its origin in Parliament’s reluctance to be 

seen to interfere with the judicial process by publicly commenting on 

matters pending adjudication in courts of record. In terms of 

parliamentary history, the rule is of fairly recent origin and its 

development parallels the constitutional understandings best 

described as the “separation of powers” doctrine. The rule operates, 

not as a gag, but as a self imposed restraint on Parliament’s right of 

free speech. As such, it is an acknowledgment that the courts must be 

free from improper or undue influences in their adjudications. 

The rule, which in this House is a matter of custom and usage 

because there is no Standing Order, does not prevent Parliament from 

legislating on a matter which is also being litigated; the right of 

Parliament to legislate on any matter at any time is paramount. 

Similarly the rule will not be applied where it is clear that the 

proceedings were initiated simply as a means of stifling debate. I must 

also add that even where there is a possibility that a court might be 

influenced by what is said in this place, the matter may be of such 

public importance that it would be wrong to rule out debate. 

The rule is applied in some Parliaments from the time when 

proceedings are commenced whether by the issuing of a summons or 

a writ. In others, application comes from the time that the 

proceedings are set down for trial. The latter procedure overcomes 

difficulties associated with gagging writs; if the plaintiff is genuine, 

the matter will come to trial and it is then, and only then, that the 

protection of the rule will be given. It seems clear that the usage in 

both Houses of this Parliament is to apply the rule, in appropriate 

cases, when a matter is set down for trial.”155 

7.14 The evidence indicates that in devising a strategy to use a parliamentary committee to 
advance the interests of Cazaly Resources Limited and Echelon Resources Limited in 
the litigation in the Supreme Court of Western Australia, active steps were taken to 
disguise the fact that Cazaly Resources Limited was promoting the proposed inquiry 
into the State’s iron ore industry.  Such steps were clearly designed, in the 
Committee’s view, to circumvent the sub judice rule. 

THE ENGAGEMENT OF MR JULIAN GRILL AND MR BRIAN BURKE BY ECHELON 

RESOURCES L IMITED AND CAZALY RESOURCES L IMITED  

7.15 Since ceasing to be a Member of Parliament, Mr Julian Grill has worked as an 
independent consultant on government and political matters.  On occasion he has 

                                                      
155  Hon Clive Griffiths MLC, President, Western Australia, Legislative Council, Parliamentary Debates 

(Hansard), 11 June 1987. 
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worked with Mr Brian Burke, another former Member of Parliament and the former 
Premier of Western Australia (1983-1988).  The Shovelanna dispute was an occasion 
where both Mr Grill and Mr Burke worked together as consultants for both Echelon 
Resources Limited and Cazaly Resources Limited. 

7.16 The exact financial arrangement between Mr Grill and Mr Burke and the two mining 
companies was curiously vague and lacking in documentation given the potentially 
quite significant sums of money involved and the fact that these are both publicly 
listed companies. 

7.17 On 21 February 2006 Mr Julian Grill was engaged as a consultant by Echelon 
Resources Limited “in respect of the claim by Cazaly Resources Limited over the 

Shovelanna Hill Iron Ore Tenements”, on the following basis: 

• term of consultancy for 3 months commencing 22 February 2006;   

• monthly retainer rate is $10,000 plus GST; 

• success fee of $87,500 cash plus the right to take up 200,000 of Echelon’s 
December 2007 options at an exercise price of 75 cents:  “Success shall be 

defined as the Minister for Resources or his counterpart making a final 

determination on the disputed tenements in favour of Cazaly Resources 

Limited.”156 

7.18 Echelon Resources Limited was a minor shareholder in Cazaly Resources Limited 
during 2006.  It was the evidence of Mr Matthew Rimes, former Managing Director of 
Echelon Resources Limited, that Echelon Resources Limited held a million fully paid 
shares in Cazaly resources Limited and it also had five million options.157  This was 
only a two to three per cent shareholding in Cazaly Resources Limited.158  However, 
Echelon Resources Limited was to have a 14% interest in the Shovelanna lease joint 
venture,159 and there was evidence that Echelon Resources Limited paid 14% of 
Cazaly Resources Limited’s bills in relation to the Shovelanna dispute.160 

7.19 In evidence provided to the Committee by Mr Burke, the following arrangements were 
in place with respect to projects, such as the Shovelanna dispute, where he and Mr 
Grill both worked together as consultants: 

                                                      
156  Document No 230.  Signed version in documents tabled by Matthew Rimes on 12 September 2007. 
157  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p3. 
158  Ibid. 
159  “Cazaly and Echelon Commit to Drilling Program For Shovelanna Iron Ore Project”, Cazaly Resources 

Limited, ASX Release, 4 October 2005, p2. 
160  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 11 

September 2007, p2. 
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The CHAIRMAN:  Mr Burke, were you acting as a paid lobbyist for 

a mining company? 

Mr Burke:  Yes - well, not for a mining company, but a would-be 

mining company. 

The CHAIRMAN:  Which company was that? 

Mr Burke:  It is called Echelon Resources.  That was the client of Mr 

Grill.  I was working with Mr Grill. 

The CHAIRMAN:  When were you engaged by that company?  

Mr Burke:  I do not recall; but some weeks before this matter. 

The CHAIRMAN:  Are you still engaged by the company? 

Mr Burke:  No, not by that company or any or many others I might 

say. 

The CHAIRMAN:  What were the terms of engagement, or what was 

the purpose of your engagement? 

Mr Burke:  I do not know the terms.  I am not familiar with the terms 

of engagement.  They were paying us a monthly fee, I understand.  

They also would have been paying a success fee but I do not recall 

what those fees were.  They had retained us because they were 

interested in the decision by which the company called Cazaly lost its 

right to mine an area called Shovelana, which right to mine was sent 

back to CRA or to RTZ really, now.  So they had retained us to advise 

them on, if there was a possibility, how they might re-establish the 

right that Cazaly had because they were a shareholder in Cazaly.  

The CHAIRMAN:  Were you acting independently as a lobbyist?  I 

think you indicated that you were working with Mr Grill. 

Mr Burke:  No, the arrangement I had with Julian was that all of the 

clients that he has make arrangements with him.  He then pays me.  

Generally, we split 50-50 whatever he receives, but sometimes that is 

not the case, and some clients he has, I do not work for.” 161 

7.20 Mr Matthew Rimes confirmed that it was Echelon Resources Limited’s understanding 
of the arrangement that in engaging Mr Grill, that they would also have access to the 

                                                      
161  Mr Brian Burke, Transcript of Evidence, 17 April 2007, pp6-7. 
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services of Mr Burke.162  Indeed, the role of Mr Burke was established early on as Mr 
Rimes and Mr Ian Middlemas, Chairman, Echelon Resources Limited, met with both 
Mr Grill and Mr Burke on the morning of 21 February 2006.163 

7.21 Mr Rimes advised the Committee that the intent of the arrangement was that Echelon 
Resources Limited would have access to its own independent advice, apart from that 
already being provided to Cazaly Resources Limited by another consultant: 

“… when we engaged Burke and Grill, we specifically wanted our 

own independent advice, because, as I said before, Cazaly were 

getting their own advise from Peter Clough. 

… 

We maintain the view that because we were a minor player in the 

joint venture, that we needed our own independent advice and that we 

needed alternate advice to that being offered by Clough.  We formed 

the view that Grill and Burke could supply that independent advice to 

us.”164 

7.22 Mr Matthew Rimes gave evidence that although Mr Grill and Mr Burke were 
originally retained for the specific purpose of consulting on Cazaly Resources 
Limited’s Shovelanna dispute, the agreement did subsequently extend to other 
consultancy services for Echelon Resources Limited.165 

7.23 The CCC intercept evidence provided to the Committee includes a number of 
telephone conversations between Mr Grill and Mr Burke regarding the share prices of 
Echelon Resources Limited and Cazaly Resources Limited.166  In a telephone 
conversation on 12 March 2006, Mr Burke states to Mr Grill that: 

“Mate, when, when this comes off, when Cazaly gets this thing, 

Echelon will be a dollar forty.  So that’ll be another sixty five grand 

on top of our fee.  Each.”167 

                                                      
162  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p4. 
163  Email sent by Mr Matthew Rimes to Mr Brian Burke and Mr Julian Grill, 2:43pm, Tuesday, 21 February 

2006.  Documents tabled by Mr Matthew Rimes on 12 September 2007. 
164  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p15. 
165  Ibid, p3. 
166  CCC intercept evidence, Vol. 3, 28 February 2006, 3:08pm; CCC intercept evidence, Vol. 3, 12 March 

2006, 11:46am. 
167  CCC intercept evidence, Vol. 3, 12 March 2006, 11:46am. 
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7.24 The original arrangement was varied following an email from Mr Burke to Mr Ian 
Middlemas, Chairman, Echelon Resources Limited, at 5:37am on Monday, 13 March 
2006, which stated: 

“At the risk of appearing presumptuous, Julian and I would be 

pleased to be able to subscribe for additional options, if that were 

possible.  Perhaps the basis might be our continued representation of 

your interests past the successful conclusion of the present 

arrangement.”168 

7.25 Mr Rimes gave evidence that following this email, there was a discussion between Mr 
Middlemas and Mr Burke with respect to a new arrangement which would extend 
beyond the initial three-month consultancy period.169  A new share option scheme was 
put in place, as described in the evidence of Mr Rimes: 

“ Mr URQUHART:  I see.  So just staying though with this - the offer 

of share options, what was the final figure that would be on offer? 

Mr Rimes:  The final figure was made up of three tranches: the initial 

200 000 which had already been agreed, with an additional 150 000 

in the second tranche and then an additional 150 000 in the third 

tranche; and we established for tranche 2 a set of criteria that had to 

be met and also for tranche 3.  

Mr URQUHART:  Right, and were there to be set prices for these 

options? 

Mr Rimes:  These options were all at 75c, the same as the original set 

of - 

Mr URQUHART:  And all based on the same definition of what 

success would be? 

Mr Rimes:  No, there was - we never changed the original tranche, 

which was the 200 000, which was on granting the tenement.  The 

second tranche, which as I said was 150 000, was basically with 

respect to assisting with the grant of native title, access to 

accommodation in Newman, and other matters as agreed. 

Mr URQUHART:  Right.  

                                                      
168  Document tabled by Mr Matthew Rimes on 12 September 2007. 
169  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p5. 



REPORT CHAPTER 7: Setting the Scene Part 2 - The Strategy to use a Parliamentary Committee 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 87 

Mr Rimes:  So basically it was the moving on from having the 

tenement granted to actually getting work on the tenement 

underway.”170 

7.26 After an exchange of emails throughout March 2006, this new share option 
arrangement was accepted by Mr Grill by email on 25 March 2006 at 2:48pm.171 

7.27 The CCC audio intercept evidence indicates that both Mr Burke and Mr Grill were 
monitoring the share price of both Echelon Resources Limited and Cazaly Resources 
Limited between February and April 2006.172  The evidence shows that Mr Grill had 
shares in both Echelon Resources Limited and Cazaly Resources Limited.173  It would 
also appear that Mr Burke held shares in at least Echelon Resources Limited,174 
despite his lack of recollection of such shareholding.175  In one telephone conversation 
recorded by the CCC at 4:17pm on 21 April 2006 (the day Minister Bowler made his 
decision), Mr Burke states: 

“I’m sorry I misled you about Echelon, … I mean, I was buying ‘em 

because I was pos, I was absolutely, I was going to buy a hundred 

thousand of them and spend eighty grand and then turn into a 

hundred and fifty grand and get out.”176 

7.28 The initial consultancy arrangement came to an end on 2 May 2006, when Mr Grill 
sent the following email to Mr Middlemas and Mr Rimes: 

“As indicated, Brian and I consider our previous arrangement was 

concluded without any further retainer being payable and that the 

Success Fee arrangements are ended.  We are very sorry we did not 

succeed. 

To date, our meetings with Nathan and the people he has working on 

this matter for Cazaly have been very satisfactory.  Nathan seems 

quite committed to the strategy that has been set and that Brian and I 

believe has the best chance of succeeding. 

… 

                                                      
170  Ibid, pp5-6. 
171  Document tabled by Mr Matthew Rimes on 12 September 2007. 
172  CCC intercept evidence, Vol. 3, 28 February 2006, 3:08pm; CCC intercept evidence, Vol. 3, 12 March 

2006, 11:46am; CCC intercept evidence, Vol. 3, 21 March 2006, 8:45am; CCC intercept evidence, Vol. 
3, 5 April 2006, 8:08am; CCC intercept evidence, Vol. 3, 21 April 2006, 4:17pm. 

173  CCC intercept evidence, Vol. 3, 21 March 2006, 8:45am. 
174  CCC intercept evidence, Vol. 3, 21 April 2006, 4:17pm. 
175  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp19-20. 
176  CCC intercept evidence, Vol. 3, 21 April 2006, 4:17pm. 
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My impression is that, in this matter, we are likely to play a leading 

part and that a fair amount of work and leadership (particularly by 

Brian) building on relationships we both have will be required.  We 

will need to be vigilant in keeping everyone (mainly Nathan 

[McMahon]) on track and ensuring those working with him do not 

defer to Nathan [McMahon] and stray from the strategy. 

Cazaly might fairly be expected to contribute to any cost you bear in 

respect of our services but we believe it would be best that we remain 

retained by Echelon and able to say we are not working for Cazaly. 

Could you give some thought to suitable arrangements?”177 

7.29 Mr Rimes advised the Committee that, from Echelon Resources Limited’s point of 
view, following this email the original agreement and the subsequent option 
agreement had expired.178 

7.30 On 8 May 2006 a new consultancy arrangement appears to have been negotiated.  On 
that day Mr Matthew Rimes, Managing Director, Echelon Resources Limited phoned 
Mr Burke to discuss how the ongoing arrangement to pay Mr Burke and Mr Grill 
could be re-structured.  Mr Burke suggested that it should be along the same lines as 
previously; that is, that they are retained by Echelon Resources Limited.  However, 
Mr Burke suggested, as Mr Grill had stated in his email on 2 May 2006, that Cazaly 
Resources Limited should pay at least half the monthly fee.  Mr Burke stated to Mr 
Rimes: 

“… because quite honestly we’ll carry not only just the politics of it 

but also the media side of it too, you know.  … and as far as the 

success fee is concerned in options or whatever then that’s just a 

matter of re-jigging but I I don’t know how you get Nathan 

[McMahon] to agree to that.”179 

7.31 It was the evidence of Mr Rimes that the suggestion that Cazaly Resources Limited 
contribute to the monthly consultancy fee was never implemented.180  The reason 
given by Mr Rimes was that: 

                                                      
177  Document tabled Mr Matthew Rimes on 12 September 2007. 
178  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p6. 
179  CCC intercept evidence, Vol. 3, 8 May 2006, 2:49pm. 
180  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p9. 
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“I did not follow it up.  The reason for that is because Echelon’s 

position was that it wished to retain Julian Grill and Brian Burke 

solely to advise Echelon. 

… 

We did not regard it as unfair that [Cazaly Resources Limited] did 

not contribute to those ongoing expenses. 

… 

The position of the Echelon board was that it wished to have its own, 

independent advisers, and we maintained that position from when we 

first engaged Julian Grill all the way through, notwithstanding the 

fact that we were in fact a junior partner in the joint venture.  We held 

14 per cent.  Cazaly had their own political advisers and lobbyists.  

We wished to have our own, independent source of advice, and that is 

why at the point where Brian was suggesting to me that we retain 

Cazaly, I think my recollection of the tape was I just “Mmm”.  I did 

not want to engage in that.  They had their own views.  They had 

already expressed that to me in the letter of 2 May - or the email of 2 

May.  It was not the board’s position that we wished to charge any of 

those fees through to Cazaly, notwithstanding that Cazaly had contact 

with our advisers, as we had contact with their advisers.”181 

7.32 The evidence before the Committee shows this ‘cross contact’ of consultants as being 
substantial at least with regards to the Echelon Resources Limited consultants, being 
Mr Burke and Mr Grill.  The evidence shows that Mr Burke and Mr Grill had 
substantial contact with the Cazaly Resources Limited directors (especially Mr Nathan 
McMahon) and lawyers, advising Mr McMahon and his lawyers on the strategy and 
its implementation. 

7.33 Mr Rimes stated that: 

“Subsequent to that telephone discussion with Brian, I had a 

discussion with my chairman, Ian Middlemas.  We came to the 

conclusion that the $10 000 was excessive for services being offered 

and that I would go back and offer a $5 000 a month retainer and 

500 000 options at 75 c to carry the services forward.  That in fact, 

my recollection, happened on 9 May, other than I recall that it was a 

tele - it was a telephone conference call between myself and Julian 

and Ian. 

                                                      
181  Ibid, pp9-10. 



Select Committee of Privilege REPORT 

90 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

… 

And we did in fact offer that to Grill, $5 000 a month for five day, for 

a nominal five days’ work a month. 

… 

And we did - so basically that was our offer and that offer was 

accepted.”182 

7.34 Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, also advised 
the Committee that no payments were made by Cazaly Resources Limited to Mr 
Burke and Mr Grill: 

“ Mr URQUHART:  So you were aware, were you, that Echelon 

Resources was paying a monthly fee to Mr Grill and Mr Burke?   

Mr McMahon:  I was not aware of how Echelon paid them, but I 

presume they paid them in some way.   

Mr URQUHART:  Did Cazaly ever make a contribution towards that 

payment at all? 

Mr McMahon:  No.   

Mr URQUHART:  Was that ever discussed in your presence that that 

might be one way of dealing with it - that Cazaly pays a portion of the 

fee that Echelon was paying?   

Mr McMahon:  Not that I can remember, no.  In fact, I believe that 

Echelon had them engaged on other matters as well, not only matters 

that involved Cazaly.  I do not know that, though, but that is my 

understanding.”183 

7.35 At a hearing on 8 October 2007, Mr Grill undertook to check his bank account details 
to ascertain whether there had been any monthly fee paid to Mr Grill’s consulting 
company during 2006 by Cazaly Resources Limited.184  Mr Grill subsequently phoned 
his wife and asked her to check his financial records, and then verbally advised the 

                                                      
182  Ibid, p9. 
183  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 11 

September 2007, p3. 
184  Mr Julian Grill, Transcript of Evidence, 8 October 2007, p8. 
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Committee that no payments had been made to him by Cazaly Resources Limited.185  
The Committee did not sight Mr Grill’s financial records. 

7.36 It was the evidence of Mr Rimes that the monthly fee under the new consultancy 
agreement negotiated with Mr Grill and Mr Burke in May 2006 was reduced: 

“ Mr Rimes:  …  Subsequent to that telephone discussion with Brian 

[on 8 May 2006], I had a discussion with my chairman, Ian 

Middlemas.  We came to the conclusion that the $10 000 was 

excessive for services being offered and that I would go back and 

offer a $5 000 a month retainer and 500 000 options at 75 c to carry 

the services forward.  That in fact, my recollection, happened on 9 

May, other than I recall that it was a tele - it was a telephone 

conference call between myself and Julian and Ian. 

Mr URQUHART:  Right. 

Mr Rimes:  And we did in fact offer that to Grill, $5 000 a month for 

five day, for a nominal five-days’ work a month. 

Mr URQUHART:  I see. 

Mr Rimes:  And we did - so basically that was our offer and that offer 

was accepted.”186 

7.37 The CCC provided the Committee with audio intercept evidence of a telephone 
conversation that took place between Mr Burke and Mr Rimes on 24 May 2006.  In 
that conversation Mr Rimes stated the following: 

“… I had a chat to Nathan I’m just down, I’m about to have a 

meeting with Nathan in about five or ten minutes. 

… 

what I am going to suggest is when we’re sitting around the table 

when when when you and I and Nathan are there, is that what I’ll put 

to him basically put to him is the options we are putting on the table, 

if it all comes to pass, it will be worth about a million dollars. 

… 

at this stage he’s in a fairly buoyant mood. 

                                                      
185  Verbal confirmation to Committee Clerk at 6:30pm on 8 October 2007. 
186  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p9. 
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… 

so that might be something like two hundred thousand Cazaly options, 

which will come in at about five or six dollars if they win the case.  

Actually it would be more than that.”187 

7.38 Mr Rimes gave evidence that he had no recollection of meeting with Mr Nathan 
McMahon on 24 May 2007.188 

7.39 Mr Rimes diary indicates that he met with Mr Burke and Mr McMahon from 10:00am 
on 25 May 2006.189  

7.40 At 1:22pm on 25 May 2006 Mr Burke emailed Mr Grill to advise that on that day Mr 
McMahon had offered them 100,000 full paid Cazaly Resources Limited shares if they 
succeed with the Shovelanna matter by Christmas, in addition to the agreed success 
fee from Echelon Resources Limited.190  Mr Burke advised Mr Grill that he had 
accepted Mr McMahon’s offer. 

7.41 The Committee is of the view that the offer and acceptance of the success fee on        
25 May 2006 was a clear engagement of the services of Mr Grill and Mr Burke by 
Cazaly Resources Limited. 

7.42 However, this conflicts with the evidence of Mr Nathan McMahon.  On 26 June 2006 
Mr McMahon gave the following evidence: 

“We have never actually engaged Brian, no.  He was engaged 

initially on other matters by Echelon, I believe, and he just sort of fell 

into the fold.  We have never actually engaged Julian either.  We have 

never paid them.  As far as I am aware, we have never paid them.  I 

can check that out for you.”191 

7.43 The Committee notes that in a follow-up letter to the Committee from Mr McMahon 
dated 24 July 2007, he states that “… there was no contract with Mr Julian Grill to 

provide services to Cazaly Resources Ltd nor have Cazaly made any payments to Mr 

Grill.” 192  Similarly, Mr Clive Jones, Joint Managing Director, Cazaly Resources 
Limited, advised the Committee that: 

                                                      
187  CCC intercept evidence, Vol. 3, 24 May 2006, 5:05pm, pp1-2. 
188  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p12. 
189  Mr Matthew Rimes’ diary, inspected on 19 October 2007. 
190  CCC email evidence, Vol. 3, 25 May 2006, 1:22pm. 
191  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 26 June 

2007, p11. 
192  Letter from Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, 24 July 2007. 
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“Further to my appearance before the Select Committee of Privilege 

last week I would like to reply to a matter to which I said that I would 

attend to. 

Specifically, I was requested to search for any documentation within 

the Company, Cazaly Resources Limited, relating to an agreement 

between the Company and Mr Brian Burke or Mr Julian Grille. 

Having done a search I can confirm that no such documentation has 

been discovered.”193 

7.44 The Committee attempted to clarify the issue as to whether a “success fee” had been 
offered by Cazaly Resources Limited to Mr Burke and Mr Grill.  Mr Rimes gave the 
following evidence: 

“ Mr URQUHART:  Do you recall having a conversation or a 

meeting with Mr McMahon about the prospect of Cazaly also offering 

a success fee to Mr Grill and Mr Burke? 

Mr Rimes:  Yes, I do recall. 

Mr URQUHART:  What is your recollection of those discussions? 

Mr Rimes:  I cannot remember the specific details of what was 

offered. 

Mr URQUHART:  At whose suggestion was it that it would be 

appropriate for Cazaly Resources to offer a success fee? 

Mr Rimes:  I cannot recall. 

Mr URQUHART:  Was it from you? 

Mr Rimes:  I cannot recall.”194 

7.45 Mr Rimes went on to provide the following evidence: 

“ Mr URQUHART:  Right.  Do you have any recollection, now that 

we have played some of this material to you, that assists as to whether 

you can recall a success fee being offered to Mr Burke and Mr Grill 

by Cazaly Resources?   

Mr Rimes:  I do not have any specific recollection of that discussion. 

                                                      
193  Email from Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, 20 September 2007, p1. 
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Mr URQUHART:  Right.  Subsequent to May 2006, did you become 

aware of such an arrangement?   

Mr Rimes:  Look, it is possible such an arrangement was entered into 

because obviously the discussions were held.  I just cannot 

specifically recall whether that was concluded or not. 

Mr URQUHART:  All right.  I am going to have an email shown to 

you, Mr Rimes.  It is an email that does not involve you in the sense 

that it was not sent by you or received by you.  It was actually sent by 

Mr Burke to an email address of Mr Grill’s.  I want you to bear in 

mind that the date is Thursday, 25 May 2006, at 1.22 pm.  Therefore, 

the afternoon of that same day where you mentioned a meeting that 

would take place at 10 o’clock between yourself and Mr McMahon 

and then 10.30 between the three of you, the third person being Mr 

Burke, less than three hours after that scheduled meeting, you can see 

there that Mr Burke had sent an email to Mr Grill stating that - 

Today Nathan McMahon offered us 100,000 full paid Cazaley 

shares if we succeed with this matter by Christmas.  This is in 

addition to the Echelon Success Fee.  I accepted.    

Does that help jog your memory as to what might have been discussed 

in your presence between Mr McMahon and Mr Burke?   

Mr Rimes:  It was possible I was there when that discussion took 

place.  The reason that I am not - Cazaly matters very much we were 

not interested in, other than to make a suggestion that maybe they 

should put some options which mirrored our package. 

... 

Mr URQUHART:  We know that Mr McMahon was a managing 

director, a joint managing director of Cazaly Resources.  In your 

dealings with him, are you able to assist us whether it was your 

understanding that he could make this sort of offer to someone like 

Mr Burke on behalf of Cazaly?   

Mr Rimes:  That was my understanding, that he could make - 

Mr URQUHART:  He could do that?   

                                                                                                                                                         
194  Mr Matthew Rimes, Managing Director, Iron Ore Holdings Limited, Transcript of Evidence, 12 

September 2007, p11. 
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Mr Rimes:  Yes.”195 

7.46 Mr McMahon gave the following evidence to the Committee: 

“ Mr URQUHART:  I ask you whether you can recall whether there 

was any arrangement that you personally had made on behalf of 

Cazaly Resources with Mr Burke that there would be a fee paid to him 

and Mr Grill in the advent that a successful resolution was had of this 

matter? 

Mr McMahon:  There was never a discussion of a fee or an amount.  

There was always sort of, if you like, if they assisted.  There was never 

- it was always a very bland sort of structure, you know.  They were 

actually on Echelon’s books, not ours.”196 

7.47 When Mr McMahon was shown the email from Mr Burke to Mr Grill on 25 May 
2007, Mr McMahon stated the following: 

“ Mr McMahon:  Mate, I mean - I would always look after people 

that have helped us, but … 

There was never a firm arrangement.  I do not believe so.   

Mr URQUHART:  Was there some arrangement made along those 

lines?  This is 25 May of last year.  You can see there Mr Burke is 

stating -  

Mr McMahon:  I cannot do that for a start.  I mean, I may have said 

something along the lines of we always look after the people that help 

us.  There is no way - I cannot even do that.  How can I do it?  

Mr URQUHART:  Can you give an explanation as to why you could 

not do that?   

Mr McMahon:  Why I could not do it?  Because he is not a 

consultant of the company nor does he fit in under the shareholder 

scheme.  It would have to be announced in one way or the other.  You 

cannot just give people shares.   

Mr URQUHART:  So you have no recollection of this?  

                                                      
195  Ibid, pp13-14. 
196  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 11 

September 2007, pp3-4. 
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Mr McMahon:  I have no recollection.”197 

7.48 Mr McMahon provided the following further evidence: 

“ Mr McMahon:  Not that I can remember, no.  I mean, we do always 

have a habit - all exploration companies - for instance my junior - my 

receptionist has more - you know as an employee, she has more than 

100 000 fully paid Cazaly shares.  The idea of looking after people by 

way of having them incentivised with stock is very common.  I cannot 

remember mentioning the number to Brian at all.   

Mr URQUHART:  You may have mentioned to him the fact that -  

Mr McMahon:  I think it would have been more along the lines all of 

our people are incentivised and we would look after you.   

Mr URQUHART:  Sorry? 

Mr McMahon:  All of our people are incentivised, which they are, 

everybody that works for Cazaly.  But - for instance, our corporate 

advisor, he was given Cazaly shares, but that was all- you know, to do 

that it has to be written down, announced etc.”198 

7.49 Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, told the 
Committee that: 

“ Mr C. Jones:  We were talking to Mr Burke and Mr Grill with 

respect to trying to get up the inquiry into the iron ore industry, into 

the policy.   

Mr URQUHART:  When you say “we”, who are you talking about?   

Mr C. Jones:  Myself, our lawyers.  AMEC were involved.   

Mr URQUHART:  Why do you think Mr Burke and Mr Grill were 

prepared to provide their services with respect to that matter?  

Mr C. Jones:  I cannot recall who but somebody suggested we speak 

to them because I am sure you are aware that I am a mining man.  I 

know nothing about the political system, how it works, how it operates 

and how you go about getting the questions we wanted asked asked in 

the political realm.   

                                                      
197  Ibid, p4. 
198  Ibid, pp5-6. 
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Mr URQUHART:  People do not normally provide their services for 

nothing, do they?  

Mr C. Jones:  Generally not.   

Mr URQUHART:  No, so did it ever cross your mind as to (a) 

whether Mr Burke and Mr Grill would have been financially 

rewarded for their efforts and (b) who, in fact, was paying them?  

Mr C. Jones:  Well, I am not aware of any payment going to them 

with respect to this issue.  My understanding was that Nathan 

McMahon had discussed something with them.  My understanding 

was that it would be subject to a favourable outcome. 

… 

Mr C. Jones:  Nathan indicated that he had spoken about some sort 

of remuneration after the event without any specifics. ”199 

7.50 Mr Clive Jones went on further to state the following: 

“ Mr URQUHART:  I take it then from what you are telling the select 

committee that it was your understanding that Mr Burke and Mr Grill 

were involved in meetings with yourself because, in fact, Mr 

McMahon had made some arrangements to pay them in the advent of 

this matter being successfully resolved.   

Mr C. Jones:  In general terms, I do not know what were the terms, 

or what was specifically discussed.   

Mr URQUHART:  Was that your understanding?  

Mr C. Jones:  My understanding is that there would be some sort of 

recompense after the event.   

Mr URQUHART:  Would you therefore regard it as being the case 

that Cazaly Resources engaged the services of Mr Grill and Mr Burke 

for the purposes of trying to achieve a favourable outcome?  

Mr C. Jones:  You can put it that way; that is fine.   

Mr URQUHART:  I ask you whether you agree with that. 

Mr C. Jones:  Yes, I guess so.  
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Mr URQUHART:  I am just a little bit curious, Mr Jones, as to why 

you did not take more interest in the financial arrangements that had 

been put in place.  What if Mr McMahon had offered them something 

extraordinarily silly?  

Mr C. Jones:  Nathan and I have worked together for many years and 

I have the utmost faith in his commercial abilities. 

Mr URQUHART:  Was this his area of responsibility obviously then, 

was it?  

Mr C. Jones:  Yes, as stated, I look after the more technical 

operational side of the company.   

Mr URQUHART:  So you had no idea whether Echelon was paying 

Mr Burke or Mr Grill anything?  

Mr C. Jones:  No, no idea. 

Mr URQUHART:  But you had some idea that what is called a 

success fee was put in place?  

Mr C. Jones:  A tacit understanding or arrangement shall we call 

it.” 200 

7.51 When Mr Clive Jones was shown the email from Mr Burke to Mr Grill dated 25 May 
2006, Mr Clive Jones gave the following evidence: 

“ Mr URQUHART:  Would you accept that does support your 

understanding of this tacit agreement that Mr McMahon had reached 

with these two gentlemen? 

Mr C. Jones:  All I can say is this is the first I have been made aware 

of any specifics. 

Mr URQUHART:  Any amount, yes, but leaving aside the amount, 

would you accept that that was some sort of - 

Mr C. Jones:  I would accept that that appears to be Brian Burke’s 

opinion. 

                                                                                                                                                         
199  Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, Transcript of Evidence,                 

12 September 2007, pp3-4. 
200  Ibid, p4. 
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Mr URQUHART:  Was it your understanding that this success fee 

would be by way of the offering of fully-paid Cazaly shares? 

Mr C. Jones:  No.  As I said, I was not aware of any specifics - cash 

or shares. 

Mr URQUHART:  That does not jog your memory? 

Mr C. Jones:  No, not at all.  No.  It does not surprise me it would be 

shares though - ha ha. 

… 

Mr URQUHART:  But you see, Mr Jones, you have already indicated 

that you had a general understanding of some arrangement that had 

been put in place.  When Mr McMahon advised you of that, did you 

ask him or remind him that this ought to be properly recorded? 

Mr C. Jones:  No.  As I said, I have the utmost faith in Nathan to do 

the right thing. 

Mr URQUHART:  And, to your knowledge, does he do the right 

thing? 

Mr C. Jones:  Absolutely.  Absolutely. 

Mr URQUHART:  So you would expect there to be some 

documentation of this arrangement? 

Mr C. Jones:  It depends upon the arrangement.”201 

7.52 Mr Grill’s evidence was unclear on the success fee to be paid by Cazaly Resources 
Limited - he indicated that he thought there was such an arrangement, but could not 
recall the details as they had been negotiated by Mr Burke.202 

7.53 In his first hearing on 17 April 2007, Mr Burke denied that he had been engaged by 
Cazaly Resources Limited: 

“ The CHAIRMAN:  Were you or Mr Grill engaged by Cazaly 

Resources or Shovelana? 

Mr Burke:  No, not to my knowledge.  I certainly was not, and I do 

not think Mr Grill was.”203 

                                                      
201  Ibid, p6. 
202  Mr Julian Grill, Transcript of Evidence, 8 October 2007, pp5-7. 
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7.54 However, in Mr Burke’s second appearance before the Committee (after Mr Burke 
had obtained access to documents that had been provided to the Committee by Mr 
Grill, which included the email from Mr Burke to Mr Grill of 25 May 2006 - see para 
18.19), Mr Burke gave the following evidence: 

“ Mr Burke:  I rather thought that Cazaly had also said that they 

would allot us some shares if we were successful. 

… 

Mr URQUHART:  Did Cazaly make any financial contributions 

towards the services being provided by you and Mr Grill? 

Mr Burke:  Not to my knowledge.  They may have but I did not know 

about them except, as I say, I do recall at some stage Mr McMahon 

mentioning that there would be an allocation of options or shares in 

the event that he was successful in his fight with RTZ.”204 

7.55 Mr Burke claimed at his second hearing that when he gave evidence to the Committee 
on 17 April 2007 he had no recollection of the meeting with Nathan McMahon on 25 
May 2006, despite the potentially significant value of the offer (100,000 shares in 
Cazaly Resources Limited - which at the time had the potential to be worth half a 
million dollars).205 

7.56 Based on the CCC audio intercept of Mr Rimes’ telephone conversation with Mr 
Burke at 5:05 pm on 24 May 2006,206 the email from Mr Burke to Mr Grill at 1:22 pm 
on 25 May 2006,207 and the evidence of Mr Clive Jones, the Committee makes the 
following observation and findings: 

Observation 1 

The Committee notes that while there may not have been a written contract between 
Cazaly Resources Limited, Mr Brian Burke and Mr Julian Grill, the evidence suggests 
that there was at least a verbal arrangement in place for the payment of a success fee. 

The Committee could not take this observation to a finding, but is of the view that there 
is strong circumstantial evidence that there was a success fee arrangement in place.  In 
the Committee’s view this constitutes an engagement. 

                                                                                                                                                         
203  Mr Brian Burke, Transcript of Evidence, 17 April 2007, p7. 
204  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p21. 
205  Ibid, p29. 
206  CCC intercept evidence, Vol. 3, 24 May 2006, 5:05 pm, pp1-2. 
207  CCC email evidence, Vol. 3, 25 May 2006, 1:22pm. 
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Finding 1  

The Committee finds that Mr Nathan McMahon gave a false answer to a question asked 
by the Committee during a hearing. 

The specific false answer given by Mr Nathan McMahon is as follows: 

Evidence of Mr Nathan McMahon to the Committee on 26 June 2007 at 
p11: 

“ The CHAIR:  You indicated that you had conversations with Brian 

Burke.  Was he engaged as a lobbyist for Cazaly Resources? 

Mr McMahon:  We have never actually engaged Brian, no.  He was 

engaged initially on other matters by Echelon, I believe, and he just 

sort of fell into the fold.  We have never actually engaged Julian 

either.” 

The Committee finds that this false answer is a contempt of Parliament.   

The above evidence should be contrasted with the following evidence of Mr 
McMahon on 11 September 2007: 

“ Mr McMahon:  Not that I can remember, no.  I mean, we do always 

have a habit - all exploration companies - for instance my junior - my 

receptionist has more - you know as an employee, she has more than 

100 000 fully paid Cazaly shares.  The idea of looking after people by 

way of having them incentivised with stock is very common.  I cannot 

remember mentioning the number to Brian at all.”208 

Recommendation 1:  The Committee recommends that the Legislative Council order 
Mr Nathan McMahon to provide an unreserved written apology to the House for 
giving false evidence to the Committee, and that the apology is to be given within seven 
days of the order of the House.   

 

Recommendation 2:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Nathan McMahon so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 

                                                      
208  Mr Nathan McMahon, Managing Director, Cazaly Resources Limited, Transcript of Evidence, 11 

September 2007, pp5-6. 
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The Committee also finds that Mr Brian Burke gave a false answer to a question asked 
by the Committee during a hearing in relation to his engagement by Cazaly Resources 
Limited.  This finding is dealt with in Chapter 12 of this report. 

 

THE DEVELOPMENT OF THE STRATEGY TO USE A PARLIAMENTARY COMMITTEE FOR AN 

IMPROPER PURPOSE 

7.57 It appears that following the renegotiation of the monthly consultancy fee with 
Echelon Resources Limited and the success fee to be offered by both Echelon 
Resources Limited and Cazaly Resources Limited, a strategy developed, at the 
suggestion of Mr Burke and Mr Grill, to use a parliamentary committee to examine 
the State’s iron ore policy, which they believed permitted large companies to lock up 
vast areas of the State without actually mining the land.   As Mr Burke subsequently 
advised Mr Noel Crichton-Browne: 

“As one part of a comprehensive strategy, Julian and I have 

suggested a Parliamentary Inquiry into, broadly speaking, the 

sterilisation by major companies (largely BHP and RTZ) of huge 

areas of prospective ground.”209 

7.58 Establishing such an inquiry appeared to have the broad aims of widely publicising 
the issue, embarrassing the State Government, and causing concern to the major 
mining companies, so as to: 

a) influence or persuade Rio Tinto Limited to settle the dispute over the 
Shovelanna tenement on terms favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement;  

 

b) influence or persuade the State Government (Minister) to accede to or to 
facilitate the settlement of the dispute over the Shovelanna tenement on terms 
favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses senior public servants, and 
Ministers for questioning before SCEFO and publicly embarrassing 
them; and 

 

                                                      
209  Email from Mr Brian Burke to Mr Noel Crichton-Browne, 14 September 2006, 3:58pm, Doc. No. 409. 
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- uncovering useful documents and/or evidence to assist in the Supreme 
Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement; 

 

c) influence the outcome of the legal proceedings then on foot before the Court 
of Appeal of the Supreme Court of Western Australia against former Minister 
Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited; and 
 
- attempting to circumvent the sub judice rule by taking active steps to 

disguise the fact that Cazaly Resources Limited was promoting the 
proposed inquiry into the State’s iron ore policy; 

 
- uncovering useful documents/and or evidence in SCEFO proceedings 

to assist in the Supreme Court appeal; and 
 

d) discredit the State’s iron ore policy so that the policy could not and would not 
be relied on by the Minister in the event that the Supreme Court sent the 
matter back to the Minister for a fresh decision. 

7.59 There is evidence that as early as 25 May 2006 Mr Burke was contacting Labor Party 
Members of the Legislative Assembly with a view to getting the matter before an 
Assembly standing committee for inquiry.  In a telephone conversation with Mr Ben 
Wyatt MLA on that date, Mr Burke stated: 

“… I just wanted to put you on notice that, uhm, Julian may have in 

mind to put something before the Economics and Industry Committee 

which Jaye Radisich chairs … and on which is Judy Edwards.  Now, I 

don’t think Judy will want to stay on it, and it would suit Julian, he 

said, for you to go onto that committee.  Now, uhm, he’ll talk to you 

about it in due course, but I just wanted to put it in your mind that we 

might try to make arrangements for you to get onto that committee in 

place of Judy.  

… 

I’ll tell you what Julian’s got in mind. … He’s very concerned, as I 

am, and not on behalf of any client or anything, but just generally, 

about the way in which the big, uh, iron ore producers, and some 

others, have sterilized thousands of kilometres of ground, which 

they’ve reserved under different forms of tenancy, and which they’re 

not proceeding to develop.  They’re just locking up from 

developments. … And so, we’re looking at producing a brief which 

deals with that, and then having, uh, making a representation to have 

a committee look at it, to see if we can’t come to some rational 
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ordering of the tenements that will see their development, rather than 

their, sort of sterilization from development. 

… 

And, quite frankly, we think it’s a way that you might be able to make 

a bit of a name for yourself, but also, a way in which an important job 

might be done for the, sort of, public, you know?”210 

7.60 Later that day there was discussion between Mr Burke and Mr Peter Clough, mining 
consultant for Cazaly Resources Limited, as to whether the Joint Standing Committee 
on Delegated Legislation was the best committee to examine the State’s iron ore 
policy, or as to whether two separate inquiries by two separate parliamentary 
committees was desirable.211  Mr Clough stated: 

“… if we can make that iron ore policy uhm look ridiculous and for 

the government to need to change it cause uhm that will put enormous 

pressure on RIO, because how are they going to hang on to all their 

dirt?  I I’ve been uhm told that Carpenter’s given an instruction that 

that policy is uhm to uh be sort of put on the backburner until all of 

this has disappeared.”212 

7.61 Mr Burke stated in a telephone conversation with Mr Clough on 29 May 2006: 

“… I’m operating on the view that if Bowler could get out of it 

without having to reconsider it by getting RIO to come to the party 

about something they may not care about too much and if by that time 

RIO are looking at a parliamentary committee and a whole lot of bad 

publicity then we’ve got a chance.”213 

7.62 On 5 July 2006 a meeting was held at the home of Mr Grill.  Although not all 
participants at the meeting were identified, it is clear that Mr Burke and Mr McMahon 
were in attendance along with Mr Grill.214  It would also appear from the discussion at 
the meeting that Cazaly Resources Limited’s legal team from Gadens (Mr Robert Edel 

                                                      
210  CCC intercept evidence, Vol. 3, 25 May 2006, 3:44pm, pp1-2.  There was no evidence before the 

Committee to suggest that either Ms Jaye Radisich MLA or Hon Dr Judy Edwards MLA were in any way 
involved or were even aware of what was being proposed in the above-recorded telephone conversation.  
The Committee also notes that there was no evidence that Mr Ben Wyatt MLA was contacted by Mr 
Burke in relation to this matter again or that he was aware of the full and true intent of the strategy. 

211  CCC intercept evidence, Vol. 3, 25 May 2006, 4:25pm. 
212  Ibid, p1. 
213  CCC intercept evidence, Vol. 3, 29 May 2006, 2:13pm, p1. 
214  It should be noted that in the case of meetings where a surveillance device recorded the meeting, some 

participants may have left and joined the meeting at various times throughout the meeting and that it 
cannot be assumed that all participants were in the room for the duration of the meeting. 
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and Mr Alex Jones) were absent from this particular meeting.  At this meeting the 
possible outcomes of a parliamentary committee with respect to the settlement of the 
Shovelanna dispute were discussed in some detail.215  Mr Burke told the assembled: 

“Let me understand the strategy clearly …  I have no objection and I 

think it’s very very good, that we wind up the pressure on Bowler’s 

office as much as we can in the period up until we settle this matter 

before we have him coming to court or other things happen that will 

deliver the threat and not just make it. 

… 

Now by that I mean this.  The minute you go past the line where 

you’ve got the threat hanging over their head to implement the threat 

you’ve lost all your political leverage.   

… 

If we go past the point, where the threat that we’re defining is 

actually crystallized and suffered by the Government, we will lose all 

of our political leverage.  We will win this at the point where we can 

go to the Government and say by doing what we suggest you will 

avoid the damage that’s clearly going to occur to you if the matter 

proceeds past this point. 

… 

So I just think this.  That we could wind the pressure up as much as 

we can on John, and it’s good to do it.  Because the more we wind it 

up, provided it’s done rationally, the more he will fear the delivery of 

the threat.  But we have to accept that Rio also needs to be in the 

game.  So we need Sam Walsh and others to fear being called into 

court.”216 

7.63 Mr Burke went on to make reference to the ‘Xstrata’ inquiry217 conducted by the 
former Economics and Industry Committee of the Legislative Assembly.218  Mr Grill 
had been closely associated with this inquiry.219   

                                                      
215  CCC intercept evidence Vol. 4, 5 July 2006, 10:40am. 
216  Ibid, pp8-9. 
217  Ibid, p12. 
218  Western Australia, Legislative Assembly, Economics and Industry Committee, Report 10, Vanadium 

Resources at Windimurra, 11 November 2004. 
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7.64 An unidentified male voice at the meeting noted: 

“Rio have got the Rhodes Ridged, they’ve got the Wittenoon Magnet, 

what’s that other, Mount Bruce.  … Rio have got more to lose than, 

uh, Shovelanna.  Particularly if … enter a situation where the 

Government cops a lot of pressure over actions.”220 

7.65 After the group had discussed the legal aspects of the strategy, attention turned to Rio 
Tinto Limited and, in particular, its Chief Executive of iron ore operations in Western 
Australia, Mr Sam Walsh: 

“MALE: … reputational issues in Rio Tinto are high.  Sam’s 

career, if this goes for him, stuff comes out that, you 

know … he, he’s gone. 

… 

BURKE: Okay.  Then Julian and I, as soon as that statement 

…. lodged, we have to start working on the 

parliamentary side, and then we’ve gotta start 

thinking about how we get the message to Sam, right?  

Maybe it’s as simple as … getting Drummond to ring 

Sam and say, aye listen, did you know they’ve gotta 

do this, this, this and this, or someone to ring Gina 

and say, Gina, Rhodes Ridge and the other deposits 

… They’re all going to now be exposed.  Oh, by the 

way, did you hear there’s gunna be a parliamentary 

committee, Sam.  You’ll be called to give evidence 

about your attitude to maintaining vast areas of the 

State’s sterilized …. exploitation.  Mate, we’ll work 

out a way to do that ...”221 

7.66 The Committee was interested at the references made to the Xstrata inquiry at the 
meeting on 5 July 2006.  Mr Burke was questioned by the Committee as to why the 
reference was made to Xstrata: 

“ Mr URQUHART:  …  Mr Burke, I am going to suggest to you this 

was not the first time you and Mr Grill had arranged an inquiry by a 

                                                                                                                                                         
219  Western Australia, Legislative Assembly, Procedure and Privileges Committee, Report 2, Inquiry into the 

Member for Murchison-Eyre’s Unauthorised Release of Committee Documents and Related Matters,      
20 June 2007. 

220  CCC intercept evidence, Vol. 4, 5 July 2006, 10:40am, p17. 
221  Ibid, pp19-20. 
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standing committee for the purposes of facilitating a settlement for a 

client.  Do you agree with that proposition? 

Mr Burke:  I cannot readily think of another time when we arranged 

an inquiry. 

Mr URQUHART:  What about the 2004 inquiry by the economics 

and industry committee? 

Mr Burke:  I am not sure it is relevant, Mr Chairman, but I know 

your position, so I just make that point.  I do not recall being involved 

in causing that inquiry.  I rather think it was Clive Brown who 

recommended it be established. 

Mr URQUHART:  All right.  Can you recall ever making 

comparisons between that inquiry and this proposed inquiry with the 

estimates and financial operations committee?  You can? 

Mr Burke:  Yes. 

Mr URQUHART:  And what was the purpose of you making those 

comparisons? 

Mr Burke:  I think I have said on a number of occasions that the 

public airing of the decision by Xstrata to demolish - to do what it did 

at Windimurra had played an important, perhaps not major, but 

important part in forming a public view about the way in which 

Xstrata had acted, and I was of the view that a public airing of the 

decision by a company like Rio Tinto to take control of an iron ore 

tenement and leave it idle for 20 or 30 years would also be a 

determinant in the public view of the merits of a position, and I would 

have said that on a number of occasions. 

Mr URQUHART:  And was it the case that the client engaged by Mr 

Grill in the Xstrata matter, PMA, was able to reach a settlement with 

Xstrata following the tabling of a report by the committee? 

Mr Burke:  Yes, I suppose a slip of the tongue, but Mr Grill did not 

engage PMA; PMA engaged Mr Grill. 

Mr URQUHART:  Sorry, yes, you are right. 

Mr Burke:  There was subsequently a settlement.  That is true. 
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Mr URQUHART:  Yes, and if such a report from this standing 

committee could achieve that purpose, that would be something that 

you would be aiming for? 

Mr Burke:  If it could achieve the purpose but it was never 

realistically thought it would achieve the purpose.  What would 

achieve the purpose was the public view and the political pressure 

that resulted from the public view.”222 

7.67 The next significant discussion of the strategy to use a parliamentary committee to 
influence the outcome of the Shovelanna dispute was on 15 August 2006.  A meeting 
was held on that day at 1:00pm at Mr Julian Grill’s home.  The CCC provided the 
Committee with audio evidence of this meeting from a surveillance device placed in 
Mr Grill’s home.223  Present at the meeting were Mr Grill, Mr Brian Burke, Mr Peter 
Clough, Mr Nathan McMahon, Mr Robert Edel, Mr Clive Jones and Mr David Tasker, 
Account Manager, Professional Public Relations.224  The main features of the strategy 
and the first mention in the group of the choice of SCEFO as the appropriate 
committee to lobby was stated by Mr Burke in the following terms: 

“Now I know that you wanted it to be settled well before, some would 

argue before it goes to court and we call witnesses … I think we need 

to adopt a very orthodox approach that does this.  First of all 

consistent with the original strategy wind up the pressure as much as 

possible in the legal sense, so I’d be subpoenaing people like … and 

other I’d broaden the net out as wide as you can so in the perfectly 

orthodox and proper sense in a substantial way you are causing a 

whole range of people to be worried …The second thing is sticking to 

the strategy and I think already David’s doing a marvellous job, we 

now need to wind that up so with paralleling the court case with the 

media exposure.  We then need the parliamentary questions that 

we’ve spoken about …the next thing that I think we need to do and I, I 

advanced it in the last week, is to look seriously at this at this enquiry, 

and I was just trying to work out how to do it because know the 

personnel has changed on that McRae committee, and the …. Jaye 

Radisich is now the chairperson but I just remembered they’ve set a 

committee up in the Upper House and and it called an Expenditure 

and Finance Committee and is it just a bullshit committee, but guess 

what Giz Watson is the chairperson, George Cash is on it I think and 

Shelly Archer’s on it, so I spoke to Shelly and you know we haven’t 

got this, I’ve been on their backs for three, six weeks now, we haven’t 

                                                      
222  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p51. 
223  CCC intercept evidence, 15 August 2006, 1:00pm. 
224  Ibid; CCC handwritten note evidence. 
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got this paper out … And we discussed this paper to trigger the 

committee process to call people like Sam Walsh and others to form a 

committee which looks at the sterilise … 

we wanted a paper done on, on the amount of ground that was tied up 

and the implication to the State the sterilisation of the ground. …  

the whole purpose in that paper was to allow us, Julian and me to go 

on and start this Parliamentary Committee, … 

It was my asking for a paper that hasn’t been forthcoming so anyway 

doesn’t matter because what I’ve said to Shelley is this, if we get her a 

two or three page brief err and if we sort out the Liberals, will she see 

Giz Watson and have this Parliamentary Committee.  Now the reason 

I …. you because I don’t think that we want any questions that tie 

Shovelanna into this inquiry.  This inquiry has to stand aside and 

separate and that’s why its better in the Upper House.  So they can 

have a whole parade of witnesses through at the same time as the 

court case I’ve took and hopefully consistent with the strategy it will 

all converge at a time when we can say to people, look its best that we 

don’t have all these people either appearing to give evidence or 

appearing to be trying to prevaricate and avoid err giving evidence 

it’s better that we can’t have this ongoing problem err raised by the 

….  

all this could be brought in under a properly anesthetic sort of banner 

nothing to do with Shovelanna and it’s just a way and I’m pleased to 

tell you it a way of getting Sam Walsh before that committee and 

Shelly will ask the most victimous questions of him, see what I mean 

its just its, nothing to do with Shovelanna.”225 

7.68 The reason for the choice of SCEFO as the parliamentary committee to approach was 
sought from Mr Burke by the Committee: 

“ Mr Burke:  On the Public Accounts Committee, I would have 

thought I would get a very good hearing but there are other factors: 

whether the committee was in the upper house or the lower house, 

whether the committee’s terms of reference accommodated what was 

proposed.  There was a whole range of actions but if, for example - to 

try to put your answer precisely - if Mr McGinty was in charge of a 

particular committee, I would not have thought there was much point 

in me approaching him. 

                                                      
225  CCC intercept evidence, 15 August 2006, 1:00pm, pp16-20. 
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Mr URQUHART:  The members of the committee, together with the 

committee’s terms of reference would play a part. 

Mr Burke:  And whether it is in the upper house.  A whole lot of 

things would determine it. 

Mr URQUHART:  But you would look at first, would you not, the 

terms of reference and then, secondly, the members of that 

committee? 

Mr Burke:  Yes.  I am not sure in what order, but I would look at 

those things.”226 

7.69 At the 15 August 2006 meeting Mr Burke also emphasised that he did not want 
Shovelanna mentioned to the SCEFO Members they approach: 

“No I, I think we don’t even talk to the committee … to, to any of the 

two committee members I have spoken to anything about this case and 

I don’t think we pollute the thing either, we just say look this is the 

question, this, here is a paper of three pages which tells you there is 

sufficient grounds for you to have an inquiry with public hearings into 

whether or not the present practice is, is a profitable one from the 

States point of view and that way it could call all of BHP all of Rio 

whoever you like I’m sure, I’m not sure I’m not a lawyer, I think there 

will be a lot of difficulties in getting our list of witnesses into the box, 

no ones going to be wanting to shanghai the Premier very quickly and 

remember at the end of the day if we win every round what happens it 

gets sent back to Bowler, so we need more than just the prospect of it 
going back to Bowler.”227 

7.70 As to the reference to the “two committee members” that Mr Burke had claimed to 
have spoke to at that stage, the Committee only had evidence that he had approached 
Hon Shelley Archer MLC by 15 August 2006.  Interestingly, in an email sent on         
6 September 2006 to the members of the same group that attended the 15 August 2006 
meeting, Mr Burke again indicates he had spoken to two members of SCEFO.228  The 
Committee attempted to clarify this issue with Mr Burke: 

“ Mr URQUHART:  [The email of 6 September 2006] states - 

                                                      
226  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp52-53. 
227  CCC intercept evidence, 15 August 2006, 1:00pm, p20. 
228  CCC email evidence, Doc. 462, 6 September 2006, 12:30pm. 
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I have spoken to two of the committee members who both 

appear to be very comfortable with at least suggesting the 

inquiry. 

Mr Burke:  Well, that is a mistake.  I can only say that I have only 

ever spoken to one.  I do not think I have ever met Ms Watson.  I have 

never spoken to Anthony Fels, I have never spoken to Mr Hallett, and 

I have not spoken, if ever, to Mr Travers - not for 10 years. 

Mr URQUHART:  All right.  So it is just an error? 

Mr Burke:  It is a mistake.  Well, it is wrong.”229 

7.71 At the meeting on 15 August 2006 Mr Burke emphasised that SCEFO could put 
witnesses “through the hoops”.230  Discussion ensued at the meeting as to whether 
there may be problems in the Supreme Court and Parliament looking at “identical”  
issues, but Mr Burke stressed that there would be no mention of Shovelanna in the 
parliamentary committee.231  Discussion also ensued as to the best way that the State 
Government’s iron ore policy could be discredited.  Mr Burke suggested: 

“… if you do the Terms of Reference correctly   …….. we might speak 

to one or two of the committee members and say look, here’s fifty 

questions, …  Could consider asking them … so we can mould it that 

way.”232 

7.72 Discussion also centred on whether the SCEFO should commence the inquiry before 
or after the Supreme Court proceedings had gotten underway.  Mr Burke put the 
options in the following terms: 

“… announce the enquiry and just leave it hanging … committee 

announced that they’re starting to do this and then they’ve left them 

hanging, that’s one way.  But the committee announced it and got 

cracking quickly …  either which way. 

… 

announce the Terms of Reference and write a hundred letters to 

parties who may be an interest.  Attaching the Terms of Reference 

putting them on notice that they may have interests in the matter if it 

                                                      
229  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p92. 
230  CCC intercept evidence, 15 August 2006, 1:00pm, p24. 
231  Ibid. 
232  Ibid, p25. 
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goes … six months or revive it after a month, who cares.  Which ever 

one … you wanted.”233 

7.73 An unidentified male at the meeting responded to Mr Burke’s above statement in the 
following terms: 

“… there are three options I think … Brian … go quickly now and get 

it out there, really create some pressure. … or run it at the same time 

or, or have the enquiry afterwards because bear in mind the courts of 

appeal will probably take two or three months … their decision.”234 

7.74 Mr Burke added: 

“You know we really want to settle this at the time when everyone’s 

got their subpoena, the committee’s up and running, the 

parliamentary questions are on the notice paper, the press is there 

and it’s all confused and difficult.”235 

7.75 A number of significant decisions were made at this meeting on 15 August 2006.  
Handwritten notes, which were confirmed by Mr Burke to be those of Mr Grill,236 
taken at the meeting state: 

“1.  We shall proceed to have the question of tenement 

management by the Mines Dept and the tying up of vast 

tracks of land referred to an upper house committee. 

2.  Robert Edel shall prepare the terms of reference with PC. 

3.  RE and BB shall look at the draft questions.  Also, RE shall 

refer them to MCCusker. 

4.  As much pressure as possible shall be put on to have a 

settlement with Rio prior to talks.  

5. Nathan shall prepare an offer to Rio. 

6. Brian and Julian shall work on JB.”237 

7.76 A telephone file note of a conversation between Mr Robert Edel, then a Partner at 
Gadens (subsequently, DLA Phillips Fox), and Mr Malcolm McCusker QC on          

                                                      
233  Ibid, pp25-26. 
234  Ibid, p26. 
235  Ibid. 
236  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp36-37. 
237  CCC handwritten note evidence, Vol. 3, 15 August 2006. 
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25 August 2006 gives an indication as to how a parliamentary inquiry into the iron ore 
industry would fit into the legal strategy in the Shovelanna dispute.  Mr Edel wrote: 

“I also discussed with Malcolm the question of the parliamentary 

enquiry.  Malcolm thought that was an excellent idea.  We discussed 

the constitutional problems about a court being reluctant to examine 

a matter if it was before a parliamentary committee.  Malcolm agrees 

that that could be a problem.  He also said that he did not think that it 

was appropriate for any parliamentary committee to examine the 

legality of the Policy.  He said that was probably a role for the courts, 

not a parliamentary enquiry.  The parliamentary enquiry could 

examine how the Policy had operated, who it had favoured, etc. 

Malcolm thought this could be a very useful weapon in our armoury. 

I said that I was in the process of drafting some terms of reference 

and that I would run them past him.  We agreed that we would need to 

carefully consider the terms of reference to ensure that they did not 

cut across the legal strategy but nevertheless remained useful.  

However, having the parliamentary enquiry deal with the practical, 

political and commercial aspects and having the court deal with the 

legal aspects might be an appropriate division.”238 

7.77 The Committee noted that Mr McCusker QC was engaged as Counsel for Cazaly 
Resources in its Supreme Court action against the State on the Shovelanna decision; 
provided advice to Cazaly Resources via Mr Robert Edel of Phillips Fox on the Terms 
of Reference for the proposed parliamentary inquiry into the iron ore policy and 
whether the Terms of Reference were within the jurisdiction of the SCEFO; and 
provided a joint opinion together with Mr Richard Price, Barrister on the preliminary 
findings of the Committee in relation to Mr Edel and Mr Alex Jones and on the 
Committee proceedings and processes. The Committee also noted that                      
Mr Brian Burke had indicated to the Committee that he would be writing to Mr 
McCusker QC in his capacity as Parliamentary Inspector of the CCC, raising 
complaints about the CCC’s provision of evidence to the Committee and the conduct 
of the Committee’s investigation.239  It is not known if Mr McCusker QC had received 
letters of complaints from witnesses at the time he gave the joint legal opinion. 

7.78 Mr Burke responded to Mr Edel’s file note of 25 August 2006 as follows: 

“This appears to make it clear that we can and should proceed with a 

Parliamentary Committee of Inquiry which has properly drafted 

                                                      
238  Email from Robert Edel to Nathan McMahon, Clive Jones, Brian Burke, Julian Grill and Alex Jones, 

attaching a phone file note of a discussion with Mr Malcolm McCusker QC (on 25 August 2006), 28 
August 2006, 11:13am, Doc. Nos. 239-240. 

239  Brian Burke, Transcript of Evidence, 10 September 2007, p106. 
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Terms of Reference that looks at those matters we discussed 

(sterilization of big areas of land, unsatisfactory work programmes, 

etc and revenue implications that has for the State) but that we should 

steer absolutely clear of calling into doubt the e[x] istence of the Iron 

Ore Policy either by Parliamentary question or as part of any inquiry 

process.  If people wanted to get aggressive and it was thought 

consistent with McCusker’s advice, it should be possible to frame 

parliamentary questions that assumed and built on the existence of 

the policy and, in the answering, cause the Minister to confirm its 

existence.”240 

7.79 In a telephone conversation with Mr Grill on 24 August 2006, Mr Burke stressed that 
Shovelanna should not be linked to the proposed parliamentary aspect to the strategy, 
as people would dismiss any such inquiry as “nonsense from Nathan McMahon”.241 

7.80 Draft terms of reference were prepared sometime after 15 August 2006 by Mr Alex 
Jones and Mr Robert Edel and various drafts were distributed to the directors of 
Cazaly Resources Limited, the various consultants/lobbyists (and, at times, Hon 
Shelley Archer MLC and Hon Anthony Fels MLC) between 6 September 2006 and     
23 October 2006.  

7.81 When distributing the first draft of the terms of reference on 6 September 2006,        
Mr Edel made the following observation regarding the proposed parliamentary 
inquiry: 

“… we need to be able to pull out of it if we are able to reach a 

settlement with Rio.  We would have to be able to say to Rio that the 

inquiry can be avoided if agreement is reached.  On the other hand, 

the Inquiry has to be seen as something that will occur and is real.  

This would normally be achieved by setting it up and giving it terms 

of reference.  If that happens, can the inquiry be cancelled?  I would 

be interested in Brian and Julian’s view on that issue.”242 

7.82 In an email in response, Mr Burke stated: 

“… I would not think cancelling the inquiry is an option.  But I do not 

think it would be too difficult to relieve RTZ [Rio Tinto Limited] of 

                                                      
240  Email from Mr Brian Burke to Mr Robert Edel, Mr Nathan McMahon, Mr Clive Jones, Mr Julian Grill 

and Mr Alex Jones, 28 August 2006, 12:29pm, Doc. No. 241. 
241  CCC intercept evidence, 24 August 2006, p2. 
242  Mr Robert Edel emails the draft terms of reference for the iron ore inquiry to Mr Brian Burke, Mr Julian 

Grill, Mr Alex Jones and others, 6 September 2006, 9:40am, (CCC email evidence), Docs. 218 (also 255 
and 256). 
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some of its worst fears about the course the committee might take if 

that was appropriate. 

At the same time, the standing of the Parliament must obviously be 

always respected and the committee will be the master of its own 

destiny.”243 

7.83 Mr Grill provided the following email response on 7 September 2006 at 10:02pm to 
both Mr Edel’s query about being able to stop the SCEFO inquiry if settlement is 
reached with Rio Tinto Limited and Mr Burke’s suggestion that it would not be too 
difficult to relieve Rio Tinto Limited of its worse fears about the course that any 
inquiry by SCEFO might take: 

“Brian is correct about the cancelling of the inquiry.  However it [is] 
possible that the Committee may never actually report on any 

particular term of reference and that term simply lapses when 

Parliament [is] prorogued.”244 

7.84 Mr Edel also made the following comments in an email to Mr Malcolm McCusker QC 
on 6 September 2006: 

“Malcolm, 

I enclose draft terms of reference for a Parliamentary Inquiry into the 

operation of the Policy.  It is envisaged that the Inquiry will be 

conducted by one of the Upper House standing committees - I will 

find out which one, but I am told that there will be no problem with 

jurisdiction. 

As you and I have discussed, it would appear to be wise to avoid 

reference to issues involving the legality of the Policy - this being an 

issue best left to the Court of Appeal. 

The terms have been deliberately broadly drafted at this stage so we 

will need to consider them from a strategic viewpoint to see if there is 

anything in them that might be counter-productive from Cazaly’s 

point of view.”245 

                                                      
243  Mr Brian Burke emails Mr Robert Edel, Mr Nathan McMahon, Mr Clive Jones, Mr Julian Grill, Mr Peter 

Clough, Mr David Tasker, Mr Matthew Rimes and Mr Alex Jones, 6 September 2006, 12:42pm, Doc. 
452. 

244  Email from Mr Julian Grill to Mr Brian Burke, Mr Robert Edel, Mr Nathan McMahon, Mr Clive Jones, 
Mr Peter Clough, Mr David Tasker, Mr Matthew Rimes and Mr Alex Jones, responding to Mr Brian 
Burke’s email of 12:42pm on 6/09/06, 7 September 2006, 10:02pm, Doc. 211. 

245  Email from Mr Robert Edel to “Margaret” addressed to “Malcolm” [Mr Malcolm McCusker QC], cc’d to 
Mr Alex Jones, Mr Nathan McMahon and Mr Clive Jones, 6 September 2006, 9:55am, Doc. 220. 
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7.85 The Committee is satisfied that by early September 2006 a clear strategy had 
developed to use SCEFO to: 

a) influence or persuade Rio Tinto Limited to settle the dispute over the 
Shovelanna tenement on terms favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement;  

 

b) influence or persuade the State Government (Minister) to accede to or to 
facilitate the settlement of the dispute over the Shovelanna tenement on terms 
favourable to Cazaly Resources Limited by: 

- calling or threatening to call as witnesses senior public servants, and 
Ministers for questioning before SCEFO and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the Supreme 

Court appeal against former Minister Bowler’s decision on the 
Shovelanna tenement; 

 

c) influence the outcome of the legal proceedings then on foot before the Court 
of Appeal of the Supreme Court of Western Australia against former Minister 
Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited; and 
 
- attempting to circumvent the sub judice rule by taking active steps to 

disguise the fact that Cazaly Resources Limited was promoting the 
proposed inquiry into the State’s iron ore policy; 

 
- uncovering useful documents/and or evidence in SCEFO proceedings 

to assist in the Supreme Court appeal; and 
 

d) discredit the State’s iron ore policy so that the policy could not and would not 
be relied on by the Minister in the event that the Supreme Court sent the 
matter back to the Minister for a fresh decision. 

7.86 Furthermore, the strategy was not simply limited to lobbying SCEFO to conduct an 
inquiry, but rather to maintain a degree of control over the course of that inquiry.  
Central to the successful execution of the strategy was: 

• the influencing of at least two Members of SCEFO in the performance of their 
duties as committee members for the improper purposes of obtaining 
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knowledge of the confidential deliberations of the SCEFO (unauthorised 
disclosures); and  

• influencing the proceedings of the SCEFO - in particular, the calling of 
witnesses, the examination of witnesses, the content of the SCEFO inquiry 
report, its findings and recommendations - as required dependent on whether 
or not a settlement in the legal proceedings was achieved.   

7.87 As was stated to Mr Burke by one of the attendees at a subsequent strategy meeting of 
the Cazaly Resources Limited directors and advisers in relation to Hon Shelley Archer 
MLC’s role on SCEFO: 

“Maybe you can deputize her on our committee.” 246 

The Evidence from Witnesses as to the Motivation Behind the Strategy 

7.88 Interestingly, in stark contrast to the documentary and audio evidence before the 
Committee, the evidence received by the Committee from the participants in the 
strategy suggested that they were all motivated more by ‘the public interest’ rather 
than any commercial gain. 

7.89 Mr Edel gave the following evidence to the Committee on 17 September 2007 with 
respect to the strategy behind using a parliamentary committee to inquire into the iron 
ore policy: 

“ Mr URQUHART:  Was not the purpose of this proposed inquiry to 

be of some benefit to Cazaly? 

Mr Edel:  Yes.  Cazaly was confident that the inquiry might be of 

some benefit to it in the sense that it would shine a light onto a policy 

that was hitherto largely unknown by many in the mining industry.  It 

might, as I previously stated in my earlier evidence, have led to the 

policy being reconsidered so that if Cazaly was ever successful in 

overturning Minister Bowler’s decision and the matter ever came to 

be considered again by a Minister for Resources, that minister may 

not decide to rely upon the policy again.  It was also of benefit to 

Cazaly in the general sense that it was a member of the junior iron 

ore industry; an exploration company seeking to explore iron ore 

tenements.  The policy, it seemed to me, was certainly inimical to it 

and to all junior exploration companies in the iron ore industry.  So 

in those three senses at least, an inquiry into that policy would have 

been in its interests in addition to it being in the public interest, which 

is, of course, in the general sense in Cazaly’s interest.   

                                                      
246  CCC intercept evidence, Vol. 2, 1 November 2006, 12:48pm, unidentified male, p10. 
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Mr URQUHART:  Which was more important, though: the Cazaly 

interest or the public interest? 

Mr Edel:  I do not think a view was ever taken as to which was more 

important.  I cannot recall any discussion about which was more 

important.  It was not considered in that sense, to the best of my 

recollection.”247 

7.90 Mr Edel also gave the following evidence: 

 “ Mr URQUHART:  …  Did you hold a view that if Cazaly’s dispute 

with Rio Tinto was connected in some way to those people who 

wanted, or those parties who wanted, this proposed inquiry, that that 

would lessen the likelihood of the inquiry actually taking place? 

… 

Mr Edel:  It is difficult to recall.  I think I had the view at the time 

that there was some risk that if it was simply Cazaly by itself 

promoting an inquiry of this sort or seeking an inquiry of this sort, 

that some people might see it simply as an aspect of its dispute with 

Rio Tinto and that might unfairly undermine or distract attention 

away from the actual merits of the inquiry.  I was keen to see the 

merits of the inquiry itself examined because I thought that it really 

was a matter in the public interest - and still is.  I think there is real 

value in an inquiry into the policy. 

Mr URQUHART:  Was it not only Cazaly, or those parties connected 

in some way with Cazaly, that initially pushed for this inquiry? 

Mr Edel:  The suggestion to have an inquiry did come from Cazaly’s - 

from advisers to Echelon and Cazaly, but when the idea was taken to 

bodies such as AMEC - the mining and exploration company body - it 

seemed to have considerable support and it seemed to have support 

amongst others as well; certainly in discussions I had with junior iron 

ore explorers.  I cannot recall specific discussions but my impression 

is that there were a number of people who were very surprised by the 

existence of the policy and they did not know what it meant.  They 

were keen to see some light shed on that.  So I do not think it is 

something that is only promoted by Cazaly; I think it is something that 

had certainly additional support and potential for very broad support. 

                                                      
247  Mr Robert Edel, Partner, DLA Phillips Fox, Transcript of Evidence, 17 September 2007, p6. 
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Mr URQUHART:  The impetus for this inquiry emanated from those 

associated with Cazaly’s dispute with Rio Tinto.  Would you accept 

that? 

Mr Edel:  Yes.  From Cazaly and Echelon Resources, yes.”248 

7.91 Mr Edel maintained that putting pressure on Rio Tinto Limited was merely a “by-

product” of the proposed SCEFO inquiry: 

 “ Mr Edel:  ...  The pressure on Rio was not my primary motivation, 

as I understood it, for an inquiry, but it may have been a by-product, 

and something that sprang up if an inquiry were to be held.  I do not 

think I can put it differently to that.   

Mr URQUHART:  Had not Mr Burke conveyed to you that it was a 

primary motivation of his?   

Mr Edel:  Are you saying that Mr Burke conveyed that to me?  

Mr URQUHART:  Yes. 

Mr Edel:  I cannot recall him doing that, but it is possible that he 

did.” 249 

7.92 Mr Alex Jones, Senior Associate, DLA Phillips Fox, also did not recall the putting of 
pressure on Rio Tinto Limited to settle as being one of the aims of the parliamentary 
inquiry: 

“ Mr A. Jones:  Potentially, if there was an inquiry into the iron ore 

policy and the iron ore policy was quashed, Rio’s position in the 

dispute would be much weaker, and therefore the prospect of a 

favourable settlement to Cazaly would be improved.  That is 

undeniable. 

Mr URQUHART:  Was that not the reason for the suggestion of this 

proposed inquiry? 

Mr A. Jones:  No. 

Mr URQUHART:  And you were not aware that that was a view held 

by any of the other people involved in this, in particular any one or 

more of those people in attendance at that meeting on 1 November 

2006? 

                                                      
248  Ibid, pp6-7. 
249  Ibid, p14. 
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Mr A. Jones:  I am not aware that anybody saw that as a primary 

objective.”250 

7.93 Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, gave the 
following evidence: 

 “ Mr URQUHART:  I raised this matter with you about the purpose 

of this proposed inquiry, but while it may have stated that it was to 

look into the state’s iron ore policy, really, the purpose behind it was 

to push Rio Tinto into a settlement with Cazaly?   

Mr C. Jones:  That might be your interpretation.   

Mr URQUHART:  Well, I would suggest to you it was the 

interpretation based upon this arrangement by one or more of the 

people involved in it. 

Mr C. Jones:  Right.  Well, that is not my understanding.  

… 

I do not think there is any doubt - and it was discussed - that this 

would certainly put pressure on Rio.  It would be something that they 

would hate to see, because, after all, the current secret unwritten iron 

ore policy favours them enormously, so they certainly would not want 

an inquiry into it.  So, clearly it was discussed that it would put 

pressure on Rio Tinto.  It would not be something that they would like 

to see.  That does not necessarily mean that we were doing the inquiry 

to pressure them into doing an agreement and then just have the 

inquiry stop necessarily.  I can see how you can relate the two, but it 

does not mean that it is exactly us out there pressuring Rio to do a 

deal by using the parliamentary committee to do an inquiry.” 251 

7.94 Mr Burke also highlighted the apparently altruistic motivation for the SCEFO inquiry, 
but also gave the following interesting evidence as to the use of parliamentary 
committees: 

 “ Mr URQUHART:  All right.  Would you accept that it would be 

improper to seek an inquiry from a standing committee simply in 

order to enhance a settlement between two disputing parties? 

Mr Burke:   No. 

                                                      
250  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 12 September 2007, p11. 
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Mr URQUHART:  You think that would be an entirely appropriate 

method? 

Mr Burke:  Provided it was in the public interest, certainly. 

… 

Mr URQUHART:  Mr Burke, I was drawing your attention to the 

third paragraph of that email [from Mr Robert Edel dated 6 
September 2006], and whatever views you had about the propriety of 

this proposed inquiry, we will leave that to one side.  If the contents of 

that paragraph was a true reflection of the reasons why this inquiry 

was proposed, it would be completely improper, would it not? 

Mr Burke:  Not at all, but in any case this email was not written by 

me, … 

Mr URQUHART:  …  I am just saying to you hypothetically, if that 

was the reasoning behind the suggestion of this proposed inquiry, it 

would be an entirely improper use. 

Mr Burke:   No. 

Mr URQUHART:  No?   

One thought that occurs to me in relation to the mooted 

Inquiry is that we need to be able to pull out of it if we are 

able to reach a settlement with Rio.  We would have to be 

able to say to Rio that the Inquiry can be avoided if 

agreement is reached. 

Mr Burke:  Why is that entirely improper? 

Mr URQUHART:  It is proposed that it can be suggested to Rio Tinto 

that this inquiry cannot proceed if an agreement is reached.  

… 

Mr URQUHART:  … if in fact this was the reasoning behind the 

proposed inquiry, would you accept that it is entirely improper - 

Mr Burke:   No.  

Mr URQUHART:  No? 

                                                                                                                                                         
251  Mr Clive Jones, Joint Managing Director, Cazaly Resources Limited, Transcript of Evidence,                 
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Mr Burke:   No.  

Mr URQUHART:   

We would have to be able to say to Rio that the Inquiry can 

be avoided if agreement is reached.  On the other hand, the 

Inquiry has to be seen as something that will occur and is 

real.  This would normally be achieved by setting it up and 

giving it terms of reference.  If that happens, can the Inquiry 

be cancelled?   

Mr Burke:  My answer is no. 

Mr URQUHART:  Once more -  

Mr Burke:  My answer is no, once more.  

Mr URQUHART:  If that was the reasoning behind the suggestion 

for this proposed inquiry, it would be for an entirely improper and 

ulterior motive. 

Mr Burke:  As I have said, I cannot answer for Mr Edel. 

…   

Mr URQUHART:  It is unambiguous, what it says there - all right? 

Mr Burke:  Yes.   

Mr URQUHART:  So, I am not suggesting to you that this was your 

view - all right?  I am just stating to you that if this was the purpose of 

setting up this inquiry, it would be entirely improper. 

Mr Burke:  No; I disagree.  Why would it be improper? 

Mr URQUHART:  Because we would have to say - be able to say to 

Rio that the inquiry can be avoided if agreement is reached.  This is 

stating to Rio Tinto - 

… 

Mr Burke:  … I do not understand who it would be improper of.  Is it 

improper for Mr Edel to say that you should do this?  Is it improper 

for the committee members to say “Oh, we’ll pull out if Rio reaches 

an agreement”?  I am not sure who it is improper of, and I do not 

                                                                                                                                                         
12 September 2007, pp8 and 10. 
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think it is improper in any case.  This is Mr Edel’s view about what is 

in his client’s interest. 

Mr URQUHART:  It would be improper of the parties proposing this 

inquiry if in fact that was the motive behind that proposal -  

Mr Burke:  Why?  You are entitled -  

Mr URQUHART:  Because to use the gun analogy, Mr Burke, it is 

holding a gun at Rio Tinto’s head, stating -  

Mr Burke:  People do that all the time, Mr Urquhart -  

Mr URQUHART:  Let me finish.  If we can reach a settlement here, 

then the inquiry can be avoided. 

Mr Burke:  But, Mr Urquhart, that happens all the time. 

Mr URQUHART:  That may be so, but does that make it proper? 

Mr Burke:  It is not improper.  Why is it improper? 

Mr URQUHART:  Because it demonstrates, Mr Burke, that the only 

reasoning behind this proposed inquiry was to force Rio Tinto into a 

settlement. 

Mr Burke:  But why is that improper? 

Mr URQUHART:  And if a settlement was reached, then the 

relevance of the inquiry falls by the wayside.   

Mr Burke:  Why is that improper?  

Mr URQUHART:  You do not regard that as improper? 

Mr Burke:  Of course I do not.  If I was to say to someone that I 

intended to take legal action unless you agree to a particular point of 

view, but if you agree with me I will cease the legal action - is that 

improper? 

Mr URQUHART:  That is the whole purpose of court proceedings, 

Mr Burke.  What we have here is - 

Mr Burke:  Excuse me. 
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Mr URQUHART:  What we have here is a parliamentary committee.  

Are you suggesting that parties in a dispute are perfectly entitled to 

use a parliamentary committee to force one to the settlement table? 

Mr Burke:  Of course, in the same way that they use parliamentary 

questions. 

Mr URQUHART:  Therefore - 

Mr Burke:  What is improper about that, Mr Urquhart? 

Mr URQUHART:  Therefore, Mr Burke, if this was the reasoning 

behind this proposed inquiry, then you do not regard that as 

improper? 

Mr Burke:  I am not saying it was the reasoning or not, but what I am 

saying to you - 

Mr URQUHART:  No - 

Mr Burke:  Will you allow me to answer the question?  What I am 

saying to you, Mr Urquhart, is this: I am saying to you that to 

approach someone and say, “If you don’t agree with this proposition 

we’re putting to you, we will make approaches to seek a 

parliamentary inquiry into your actions.  If you agree, we will cease 

the approach.”  That is not improper. 

Mr URQUHART:  You are putting the cart before the horse, with all 

due respect, Mr Burke, because this email suggests that you would 

have an inquiry and then state to Rio that this inquiry can be avoided 

because Mr Edel goes on to say, “Can the Inquiry be cancelled?”  So, 

it is a case - 

Mr Burke:  I cannot help you any more, Mr Urquhart, than to say - 

Mr URQUHART:  - of commencing the inquiry and then dangling the 

carrot or holding the gun at its head - however way you want to 

describe it - to Rio Tinto saying that this can be avoided if an 

agreement is reached.  You say that is entirely proper? 

Mr Burke:  I did not say it is entirely proper or improper; I am 

saying to you that I would not characterise it as improper. 

Mr URQUHART:  I think you indicated that it was proper because it 

happens all the time. 
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Mr Burke:  I am saying that it happens all the time and I do not feel it 

is improper to say to any party that there will be a move for a 

parliamentary committee unless the party comes to terms. 

Mr URQUHART:  And you do not regard that as an abuse? 

Mr Burke:  Of what? 

Mr URQUHART:  Of the parliamentary system of committees? 

Mr Burke:  By whom? 

Mr URQUHART:  By the parties proposing the inquiry, Mr Burke. 

Mr Burke:  Of course it is not.  We cannot abuse the system.  If it was 

a committee member proposing it or someone else with the authority, 

there might be an argument, Mr Urquhart. 

Mr URQUHART:  It seems here that if this was the intention - I am 

not saying that you necessarily agree with this - then the public 

interest factor is taking a back seat. 

Mr Burke:  Well, not in my mind. 

Mr URQUHART:  Mr Burke, I suggest to you that you indicated on a 

number of occasions to other people that the prospect of bringing Rio 

Tinto to the negotiation table was the reason behind this proposed 

inquiry.  The only - 

Mr Burke:  Not the only reason.  As I said before, I think I said it was 

a significant reason. 

Mr URQUHART:  Because by doing so it was your view that it would 

inevitably follow that Rio Tinto would have bad publicity. 

Mr Burke:  If there was an inquiry, Rio Tinto would have bad 

publicity.  Yes, I agree with that. 

Mr URQUHART:  And that would increase the prospects of a 

settlement with Cazaly? 

Mr Burke:  Yes.  ” 252 

                                                      
252  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p35 and 40-43. 
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CONCLUSION  

7.95 The Committee is of the view that the strategy devised by Mr Burke and Mr Grill for a 
parliamentary inquiry into the iron ore industry was, in fact, improper.  It is also noted 
that in approaching individual Members of SCEFO, the fact that the approaches had 
been made on behalf of Cazaly Resources Limited and Echelon Resources Limited 
was either not disclosed or was deliberately down-played.  This is demonstrated by Mr 
Burke’s comments to the other participants in the strategy on 1 November 2006 about 
Hon Shelley Archer MLC’s reference to Cazaly Resources Limited at a SCEFO 
meeting on 30 October 2006: 

“BURKE: AMEC takes it off, you see ‘cause Shelley is very 

straight forward, she just said to the Committee look 

it’s about the confiscation of Cazaly’s rights and as 

far as I’m concerned it shouldn’t have happened. So I 

said Shelley, its nothing about Cazaly. 

[unidentified male]: So funny, this is why I worry, you see 

(laughs) excuses (laughs) 

BURKE: So all this is, this is just an, I’ve, I’ve got her back on 

track, this is just a legitimization to stop us having to. 

[unidentified male]: Maybe you can deputize her on our 

committee. 

[unidentified male]: Yes. 

[unidentified male]: Will be. 

BURKE: But you see, that’s why I didn’t want Echelon or 

Cazaly or anyone else connected with our camp….... or 

consultants involved. AMEC has got a general view 

and policy which is supported which can’t be 

questioned.”253 

7.96 On considering all of the evidence before it, the Committee was of the view that the 
‘public interest’ motivation, alleged as a reason for the proposed inquiry by several 
witnesses, was a mere veil, masking the true purpose and strategy for the proposed 
iron ore inquiry. 

 

                                                      
253  CCC intercept evidence, Vol. 2, 1 November 2006, 12:48pm, pp9-11. 
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CHAPTER 8 

SETTING THE SCENE PART 3: GETTING THE PROPOSED 

 IRON ORE INQUIRY BEFORE THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 

MR BRIAN BURKE ’S INITIAL CONTACT WITH HON SHELLEY ARCHER MLC 

8.1 In an interview on the ABC Stateline television program on 23 March 2007, Hon 
Shelley Archer MLC said the following in response to the question: “Did Brian Burke 

ever seek your help in getting that upper house committee to hold an inquiry into 

WA’s iron ore industry?”: 

“Did he ask me to take that to the Committee?  Did he ask me to 

support that Committee?  Yes he did.  And I said no, that I wouldn’t 

do it.” 254 

8.2 Hon Shelley Archer MLC gave the following evidence to the Committee on 10 April 
2007 regarding Mr Burke’s approaches to her to establish an iron ore industry inquiry 
by SCEFO: 

“ The CHAIRMAN:  Have you had discussions at any time [with Mr 
Burke] regarding a possible inquiry of the Standing Committee on 

Estimates and Financial Operations into Western Australia’s iron ore 

policy?   

Hon SHELLEY ARCHER:  Yes, I did.   

The CHAIRMAN:  Could you tell me when and where that 

discussion took place?   

Hon SHELLEY ARCHER:  Around about August-September last 

year.   

The CHAIRMAN:  Did you approach Mr Burke or did he approach 

you?   

Hon SHELLEY ARCHER:  It was, as I recollect, at a function at 

which there were a substantial number of ALP lay people and MPs 

and we were having a discussion about not just iron ore but the way 

in which the state government - all governments - provide licences for 

                                                      
254  ABC Television, Stateline, transcript of interview with Hon Shelley Archer MLC, 23 March 2007, p2. 
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mining exploration.  The discussion was on, firstly, uranium mining; 

secondly, iron ore; and, thirdly, on licences provided to mining 

companies on the Cape Peninsula, in the Kimberley, and at the very 

top end near Kalumburu.   

The CHAIRMAN:  Can you indicate where that function was?   

Hon SHELLEY ARCHER:  I would have to look at my diary, but I 

am pretty certain that it was at Brian’s place.   

…   

The CHAIRMAN:  Have you disclosed to Mr Burke any committee 

documents in relation to a possible inquiry by the Standing 

Committee on Estimates and Financial Operations into the Western 

Australian iron ore policy?   

Hon SHELLEY ARCHER:  No, I have not.   

The CHAIRMAN:  Have you acted as a go-between for Mr Burke in 

relation to a possible inquiry by the Standing Committee on Estimates 

and Financial Operations into the Western Australian iron ore 

policy?   

Hon SHELLEY ARCHER:  No, I have not.   

… 

The CHAIRMAN:  Have you disclosed any deliberations of the 

Standing Committee on Estimates and Financial Operations to any 

person not being a member of the committee or staff of that 

committee?   

Hon SHELLEY ARCHER:  No, I have not.   

… 

The CHAIRMAN:  Have you given an interview to Rebecca 

Carmody on the Stateline program?   

Hon SHELLEY ARCHER:  Yes, I have.   

The CHAIRMAN:  On that program you stated - 

I had a number of conversations with Brian Burke about the 

iron ore policy and that was during the time that Mr Bowler 
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made that decision I think it was on the Cazaly decision.  But 

did he ask me [to] take that to the committee, did he ask me to 

support that committee? Yes he did and I said no, that I 

wouldn’t do it. 

Hon SHELLEY ARCHER:  That is correct.   

The CHAIRMAN:  When did these conversations take place with Mr 

Burke, where, who was present and what was said?   

Hon SHELLEY ARCHER:  The first conversation was at that dinner 

and there was a second conversation in early September.   

… 

The CHAIRMAN:  Can you disclose to me where that conversation 

took place? 

Hon SHELLEY ARCHER:  I am not quite sure; I think it may 

have been over the phone.  If it was not over the phone, it would have 

definitely have been at his place. 

The CHAIRMAN:  These conversations took place at Mr Burke’s 

place? 

… 

Hon SHELLEY ARCHER:  At the second one it was just Brian 

and myself. 

The CHAIRMAN:  Okay.  What did Mr Burke say to you? 

Hon SHELLEY ARCHER:  He indicated that it would be good if 

there was an inquiry into the iron ore industry.  I indicated to him that 

I would prefer there was an inquiry into the way in which Western 

Australia provided mining exploration licences to mining companies.  

My issue at the time, and continues to be, is the uranium exploration 

licences that are continuing to be handed out, and if I was to do an 

inquiry, that is the sort of inquiry that I would want - not just on iron 

ore. 

The CHAIRMAN:  Did Mr Burke tell you why he wanted the inquiry 

done? 

Hon SHELLEY ARCHER:  No, he did not. 
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The CHAIRMAN:  Did you actually ask him? 

Hon SHELLEY ARCHER:  If I recollect, I asked him if it was in 

relation to the Cazaly decision. 

The CHAIRMAN:  When you said you would not do it, did you mean 

that you would not take the proposed inquiry of the Western 

Australian mining industry to the committee? 

Hon SHELLEY ARCHER:  That is right. 

The CHAIRMAN:  When you said that you would not do it, did you 

mean that if an inquiry was raised in the committee by another 

member that you would not support the proposal? 

Hon SHELLEY ARCHER:  No, that is not what I meant. 

The CHAIRMAN:  Why would you not have taken a proposed 

inquiry to the committee or supported it if it were raised by another 

member?  You say that Mr Burke was a close friend of yours and a 

mentor, in fact.  Why would you not help a friend and a mentor? 

Hon SHELLEY ARCHER:  It did not suit my purposes.  Again, I 

have to indicate that these matters are outside the terms of reference 

for this inquiry. 

The CHAIRMAN:  Did you know whether Mr Burke was going to 

approach other members of the committee to seek their support for an 

inquiry? 

Hon SHELLEY ARCHER:  No, I did not. 

… 

The CHAIRMAN:  When the matter of the proposed inquiry into 

Western Australian iron ore was raised by Hon Anthony Fels, were 

you surprised? 

Hon SHELLEY ARCHER:  No, I was not. 

The CHAIRMAN:  Did you alert the committee to the fact that Mr 

Burke had attempted to have you raise the matter in the committee? 

Hon SHELLEY ARCHER:  No, I did not. 

The CHAIRMAN:  Why did you not? 
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Hon SHELLEY ARCHER:  It did not cross my mind that it would 

be of any interest to anyone that Mr Burke had tried four or five 

months beforehand or about three months beforehand. 

The CHAIRMAN:  You did not think it wise to inform the committee 

of that fact? 

Hon SHELLEY ARCHER:  With aftersight, yes.  At the time, no. 

The CHAIRMAN:  Did it concern you that Mr Burke may have had 

the interest of his client foremost in asking you to get the issue raised 

in the committee? 

Hon SHELLEY ARCHER:  What was the question? 

The CHAIRMAN:  Did it concern you that Mr Burke may have had 

the interest of his client foremost in asking you to get the issue 

inquired into by the committee? 

Hon SHELLEY ARCHER:  At the time I did not know he was a 

lobbyist for Cazaly; so no, not having that knowledge - it would not 

have worried me.   

The CHAIRMAN:  You would be well aware, of course, that he is a 

lobbyist? 

Hon SHELLEY ARCHER:  Yes, I am.   

The CHAIRMAN:  He has been a lobbyist for a long time and you 

would have been aware of that at that time. 

Hon SHELLEY ARCHER:  Yes. 

… 

The CHAIRMAN:  Do you think it appropriate that a committee 

member would seek to have a committee inquiry into a matter in 

response to representations from a lobbyist being paid by a client 

with an interest in the outcome without disclosing this information to 

the committee? 

Hon SHELLEY ARCHER:  That is a really long, convoluted 

question, but to answer it in terms of the iron ore and Brian and 

Cazaly, I was not aware that he was a lobbyist for Cazaly or that he 

was employed by Cazaly or any other mining company, so when those 
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terms of reference came before the committee, I did not have any 

concerns at all.”255 

8.3 The Committee has received documentary and audio intercept evidence which 
contradicts much of the above evidence. 

8.4 As to the issue of Hon Shelley Archer MLC claiming to be unaware that Mr Burke 
was working on behalf of Cazaly Resources Limited, the Committee was of the view 
that Hon Shelley Archer MLC, being well aware that Mr Burke worked as a lobbyist, 
should have been sufficiently on notice to inquire of Mr Burke as to whether he was 
acting on behalf of Cazaly Resources Limited.  At a minimum, the Committee 
believes that Hon Shelley Archer MLC should have attempted to establish Mr Burke’s 
interest in the proposed iron ore inquiry. 

8.5 From the evidence before the Committee, Mr Burke’s first contact with a Member of 
SCEFO was on the morning of 15 August 2006, prior to the meeting with the Cazaly 
Resources Limited’s directors and advisers at Mr Grill’s home.  That Member was 
Hon Shelley Archer MLC.  The following statements were made in the course of a 
telephone conversation, which was intercepted by the CCC, between Mr Burke and 
Hon Shelley Archer MLC: 

““ Burke: Shelley, uhm you know that committee that was set up in 

the upper house that you got on, do you remember, what was that 

called? 

Archer: The Financial and Estimates Committee. 

… 

Burke: Uhm, I’m looking for a committee or a vehicle that can look 

at one particular aspect of the resources industry in the state, uhm, 

you know how these big companies get in and they tie up these areas 

of land for twenty or thirty years and … no one can ever explore 

them. 

… 

Now I just reckon there’d be a really good high profile and publicly 

popular ah job to be done if we could find a committee that could look 

at that system, and work out if it’s in the best interests of the state. 

… 

Who’s the chairperson of that committee? 

                                                      
255  Hon Shelley Archer MLC, Transcript of Evidence, 10 April 2007, pp5-9. 
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Archer: … Giz Watson.  We, wha, I tell you we investigated uhm, 

uhm, the pricing of, these are just some of things, the pricing of uhm, 

electricity for country areas, we’ve investigated Water Corp and  

Burke: Oh, I’m sure you could investigate this thing. 

… 

Archer: Yeah we just have to word it so that it’s uhm appropriate for 

us to investigate it. 

… 

Burke: What about if I work up a document and gave it you and you 

asked [Hon Giz Watson MLC] … whether you might be able to call 

an … enquiry because I rec[k]on you would get a lot of good publicity 

cause people are sick and tired of it. 

… 

I’ll do a, I’ll do a bit of two or three page sort of recommendation 

paper. … And then I’ll give it to you.”256 

8.6 At 1:00pm that day, 15 August 2006, Mr Burke advised the assembled group at          
Mr Grill’s home that he had spoken to Hon Shelley Archer MLC about a possible 
inquiry by SCEFO into the iron ore industry.   

Provision of the Draft Terms of Reference to Hon Shelley Archer MLC 

8.7 After Mr Edel had distributed the first draft of the terms of reference for the proposed 
iron ore inquiry on the morning of 6 September 2006, Mr Burke again contacted          
Hon Shelley Archer MLC. In a telephone conversation at 12:15pm on 6 September 
2006, which was intercepted by the CCC, Mr Burke told Hon Shelley Archer MLC 
the following: 

“BURKE: Shell uhm I-I’m wanting to see whether I can’t get 

something up before your committee on estimates and 

financial operations. 

… 

Do you remember I mentioned … to you before. 

… 

                                                      
256  CCC intercept evidence, Vol. 3, 15 August 2006, 10:54am, pp1-4. 
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Can I send you something and then … will you have a 

think about it and let me know what you think? 

ARCHER: Okay. 

BURKE: Essentially what it is, is this, it’s an enquiry into, 

under the terms of the Financial Administration of 

the State, all of the areas that the big majors have got 

tied up and sterilized on which they haven’t worked 

say for twenty thirty years.  … And there’s just a lot 

of smaller miners who come to me and Julian, no one 

in particular who say well look while this is tied up 

no one gets any benefit from it, … and year after year 

they apply for exemptions from the work 

commitments. 

… 

BURKE; Alright well listen Shell, I’ll send that to ya. 

ARCHER: Okay. 

BURKE: Would you let me know and and then tell me what 

your advice is 

ARCHER: Okay. 

BURKE: and then I’ll send someone to see Giz or something. 

ARCHER: Yeah no worries, it sounds great.”257 

8.8 At 12:30pm on 6 September 2006 Mr Burke emailed the group involved in the 
strategy the terms of reference of SCEFO and curiously advised that he had “spoken 

to two of the committee members who both appear to be very comfortable with at least 

suggesting the inquiry.  The Hon Anthony Fels MLC is very close to Noel Crichton-

Browne.”258  As noted above at paragraph 7.70, Mr Burke claims that this was an error 
- he had only spoken to Hon Shelley Archer MLC. 259 

8.9 Mr Burke subsequently emailed the first draft of the terms of reference to Hon Shelley 
Archer MLC at 12:55pm on 6 September 2006.260  He stated in the email: 

                                                      
257  CCC intercept evidence, 6 September 2006, 12:15pm, pp1-2. 
258  CCC email evidence, Doc. 462. 
259  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p92. 
260  Email from Mr Brian Burke to Hon Shelley Archer MLC, 6 September 2006, 12:55pm, (CCC email 

evidence). 
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“From your own point of view: I think an inquiry into the sterilization 

of large areas of land and the repeated concessions granted to 

applicants who don’t want to even keep the work up on the areas (let 

alone develop them to the benefit of the public) would be very well 

received. 

Can you let me know what you think, please?”  

8.10 Hon Shelley Archer MLC responded by email to Mr Burke (with a courtesy copy to 
Mr Grill) with comments on the draft terms of reference at 2:27pm on 13 September 
2006.  She wrote: 

“I like the concept and I think a bit of readjusting to the wording so 

that we can hear the matter in the committee would be an idea. … 

I would suggest that an approach should be made to either George 

Cash or Norman Moore to ensure that we get the support of the Libs 

on the Committee.  [T]he Libs are Nigel Hallett and Anthony Fels ….. 

neither terribly good but can be easily persuaded. 

I would also suggest that we see if the Libs would bring it to the 

Committee rather than me and then I can support their initiative!! 

I do think that this might piss Alan [the Premier, Hon Alan Carpenter 
MLA] of[f]  a bit but am prepared to wear that and by the Libs 

bringing it to the Committee I can protect myself somewhat but if we 

don’t get the Libs to take it then I will …”261 

8.11 The Committee notes that this email conflicts with the suggestion made by Hon 
Shelley Archer MLC on the Stateline program and before the Committee in April 
2007 that she had rejected Mr Burke’s approach.  

8.12 At 2:44pm that same day, Hon Shelley Archer MLC emailed Mr Burke details of the 
history and purpose of SCEFO from the Parliament’s website.262 

8.13 At 3:22pm on 13 September 2006 Mr Burke emailed the people associated with the 
strategy the emailed advice of Hon Shelley Archer MLC of that day (although Mr 
Burke does not name Hon Shelley Archer MLC specifically as the source of the 
advice) on amending the draft terms of reference to fit within SCEFO’s terms of 
reference.  Mr Burke writes: 

                                                      
261  Email from Hon Shelley Archer MLC to Mr Brian Burke (cc’d to Mr Julian Grill), 13 September 2006, 

2:27pm, CCC email evidence, Vol. 1, Doc. No. 263. 
262  Email from Hon Shelley Archer MLC to Mr Brian Burke (cc’d to Mr Julian Grill), 13 September 2006, 

2:44pm, Doc. No. 266. 
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“… I would suggest that an approach should be made to either 

George Cash or Norman Moore to ensure that we get the support of 

the Libs on the Committee.  The Libs are Nigel Hallett and Anthony 

Fels …..If the Libs would bring it to the Committee rather than a 

Labor member I would be quietly confident of getting support from 

the Government members. 

The best person to make this approach may be Noel Crichton-

Browne. …”263   

8.14 The Committee obtained evidence from both Hon George Cash MLC and Hon 
Norman Moore MLC that neither can recall having been approached at any time 
between May 2006 and February 2007 in relation to a proposed inquiry by SCEFO 
into the State’s iron ore industry.264 

8.15 At 12:24pm on 14 September 2006 Mr Edel sent out revised terms of reference for the 
proposed iron ore inquiry “as settled by McCusker”.  Mr Edel noted: 

“I pulled out the committee’s terms of reference last week and had a 

look at them with McCusker.  There is some doubt as to whether the 

committee’s terms of reference are sufficiently broad.  McCusker 

thinks they are just broad enough to encompass the proposed inquiry 

under paragraph (b).  However, if the committee decides to set up the 

inquiry, that will be enough since their decision is not subject to 

judicial review.”265 

8.16 At 1:45pm on 14 September 2006 Mr Burke emailed the revised terms of reference to 
Hon Shelley Archer MLC, and repeated the comments made by Mr Edel regarding the 
views of Mr McCusker QC.266 

8.17 At 3:21pm on 14 September 2006 Hon Shelley Archer MLC emailed Mr Burke 
regarding the revised terms of reference as follows: 

“Thanks and look forward to the 2 pager ….. any luck getting the Libs 

to run with it!!!” 267 

8.18 Mr Burke responded by email at 3:24pm that day in the following terms: 

                                                      
263  CCC email evidence, Doc. 430. 
264  Letter from Hon George Cash, 12 October 2007; letter from Hon Norman Moore, 10 October 2007. 
265  CCC email evidence, Doc. 208. 
266  CCC email evidence, 14  September 2006, 1:45pm. 
267  Department of the Premier and Cabinet documents (provided 11 October 2007), email, 14 September 

2006, 3:21pm. 
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“I think we will be able to do that but I want you to be comfortable 

first.” 268 

8.19 At 3:33pm on 14 September 2006 Hon Shelley Archer MLC responded to Mr Burke 
by stating the following: 

“Have studied the Document and I like it and feel comfortable but 

will be able to argue better if I have just a little more info.  The 2 

pager!!”269 

THE ENGAGEMENT OF MR NOEL CRICHTON -BROWNE AS A CONSULTANT  

8.20 As noted above, at 3:22pm on 13 September 2006 Mr Burke, by email, relayed the 
advice of Hon Shelley Archer MLC on the terms of reference to the persons interested 
in the strategy.270  Mr Burke also suggested engaging Mr Noel Crichton-Browne, 
another former Member of Parliament (Commonwealth Senate), to approach key 
Liberal Party MLCs to gain the support of the Liberal Party Members on SCEFO.  

8.21 At 3:41pm on 14 September 2006, Mr Burke emailed Mr Edel and courtesy copied 
other persons involved in the strategy to advise that: 

“I have now had advice that the Government members feel 

comfortable with the Terms of Reference and I am approaching Noel 

Crichton Browne to see if he will arrange for the inquiry to be 

proposed by an Opposition member.  Noel will require a full briefing 

which neither Julian nor I should do.   

Suggestions?”271 

8.22 An email from Mr Burke to Mr Crichton-Browne at 3:58pm on 14 September 2006 
states: 

“You may be approached by interests aggrieved at the decision by the 

Minister in the matter of the Cazaley versus RTZ dispute over the 

Shovelanna Iron Ore Lease. 

                                                      
268  Department of the Premier and Cabinet documents (provided 11 October 2007), email, 14 September 

2006, 3:24pm. 
269  Department of the Premier and Cabinet documents (provided 11 October 2007), email, 14 September 

2006, 3:33pm. 
270  Email from Mr Brian Burke to Mr Robert Edel (and cc’ing others), 13 September 2006, 3:22pm, CCC 

email evidence, Doc. 430. 
271  Email from Mr Brian Burke to Mr Robert Edel (cc’ing others), 14 September 2006, 3:41pm, CCC email 

evidence, Doc. 206. 
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As one part of a comprehensive strategy, Julian and I have suggested 

a Parliamentary Inquiry into, broadly speaking, the sterilisation by 

major companies (largely BHP and RTZ) of huge areas of prospective 

ground. 

The suggested Terms of reference as settled after discussions with 

McCusker QC are attached. 

The Committee selected to carry out the inquiry is the Standing 

Committee on Estimates and Financial Operations.  It is a Committee 

of the Legislative Council and the Government is not in the majority.  

I have suggested to those who retained Julian and me that you are the 

person most likely to be able to successfully see the inquiry proposed 

by an Opposition member. 

I have reason to believe that - if it is so proposed - the Government 

members will not object.  …”272 

8.23 Mr Burke forwarded the above email at 4:01pm to Mr Grill, Mr Edel, Mr McMahon, 
Mr Clive Jones, Mr Clough and Mr Tasker, noting that Mr Crichton-Browne 

“… is very detailed in his approach but - as previously indicated - 

Committee member Fels is close to him and a very close colleague of 

his works with Mr Hallet.”273   

8.24 On 10 October 2006 Mr Grill, Mr Burke, Mr McMahon, Mr Edel and Mr Alex Jones, 
meet with Mr Crichton-Browne at the offices of DLA Phillips Fox (with whom 
Gadens had then amalgamated) in order to brief him and review the draft terms of 
reference for the proposed parliamentary inquiry into the iron ore industry.274  Mr 
Crichton-Browne advised the Committee that: 

“I was first contacted by Mr Edel and my ongoing contact has been 

with Phillips Fox however it is more precise to state that I was 

engaged by the Managing Director of Cazaly Resources, Mr Nathan 

McMahon.”275 

8.25 Mr Crichton-Browne also gave the following evidence regarding the terms of his 
engagement by Cazaly Resources Limited: 

                                                      
272  Email from Mr Brian Burke to Mr Noel Crichton-Browne, 14 September 2006, 3:58pm, Doc. No. 409. 
273  Mr Brian Burke forwards the email at 4:01pm to Mr Julian Grill, Mr Robert Edel, Mr Nathan McMahon, 

Mr Clive Jones, Mr Peter Clough and Mr David Tasker, 14 September 2006, 4:01pm, Doc. No. 408. 
274  Mr Alex Jones, Transcript of Evidence, 16 May 2007; Diary entry of Mr Alex Jones dated 10/10/06; Mr 

Nathan McMahon, Transcript of Evidence, 26 June 2007, p3. 
275  Letter from Mr Noel Crichton-Browne, 26 April 2007. 
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“They asked me could I prepare a reference and seek to have that 

reference presented to Mr Fels in particular, I think, for the purposes 

of it being a matter of examination by the committee of which Mr Fels 

was a member.”276   

8.26 Throughout mid October 2006 Mr Crichton-Browne provided input into the draft 
terms of reference.  In a telephone conversation at 8:34pm on 16 October 2006, which 
was intercepted by the CCC, Mr Crichton-Browne queried with Mr Burke as to 
whether the draft terms of reference were too focussed on past events and, as such, 
may not be supported by the Liberal Party.277  During the conversation, Mr Burke said 
that he had spoken to Hon Shelley Archer MLC earlier that day and had told her to 
speak to Hon Anthony Fels MLC about the proposed inquiry.  Mr Crichton-Browne 
responded by telling Mr Burke not to advise Hon Shelley Archer MLC to speak to 
Hon Anthony Fels MLC, as he has yet to decide how to raise the subject of the 
proposed inquiry with the Liberal Party Members of the Legislative Council.278  

8.27 The Committee was unable to establish conclusively that Mr Crichton-Browne was 
fully informed by the other participants in the ‘strategy’ as to the true nature of the 
intended use of SCEFO.  The Committee does, however, note the following 
conflicting evidence - being an email dated 14 September 2006 from Mr Burke to Mr 
Crichton-Browne which relevantly states: 

“You may be approached by interests aggrieved at the decision by the 

Minister in the matter of the Cazaley versus RTZ dispute over the 

Shovelanna Iron Ore Lease. 

As one part of a comprehensive strategy, Julian and I have suggested 

a Parliamentary Inquiry into, broadly speaking, the sterilisation by 

major companies (largely BHP and RTZ) of huge areas of prospective 

ground.”279  

 and the following evidence given by Mr Crichton-Browne on 11 September 2007: 

“ Mr URQUHART:  Is it your understanding that it was the views of 

management within Cazaly that to enhance a successful resolution of 

this dispute there ought to be an inquiry of this nature before a 

standing committee? 

Mr Crichton-Browne:  If you are asking me would an inquiry of this 

nature help them in the litigation, the answer, to my knowledge, is no, 

                                                      
276  Mr Noel Crichton-Browne, Transcript of Evidence, 17 April 2007, p3. 
277  CCC intercept evidence, 16 October 2006, 8:34pm. 
278  Ibid. 
279  Email from Mr Brian Burke to Mr Noel Crichton-Browne, 14 September 2006, 3:58pm, Doc. No. 409. 
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it was never put to me.  It was put to me that the mystery was what 

they were trying to unravel. 

Mr URQUHART:  That all comes back to the fact that they had a 

dispute with Rio Tinto. 

Mr Crichton-Browne:  I assume it came from the dispute they were 

having with Rio. 

Mr URQUHART:  No one ever said to you that, “If we had this 

inquiry before the standing committee, it may well enhance our 

prospects of a resolution of this matter”? 

Mr Crichton-Browne:  Not at all.  I have to say that the first drafts I 

thought - and I cannot remember what they said - but I thought they 

were self-serving.  If I were in the committee, I would not have 

accepted them in the way they were written as an inquiry which was 

able to examine the facts objectively.  I felt that the - I told them that 

two or three times. 

Mr URQUHART:  So, self-serving in the sense that it would be 

evident that the purpose of having this inquiry was to serve the 

interests of Cazaly? 

Mr Crichton-Browne:  I just thought they sounded like a terrible 

whinge.”280 

8.28 Mr Crichton-Browne’s evidence to the Committee was that he did not hold shares in 
either Cazaly Resources Limited or Echelon Resources Limited.  However, Mr 
Crichton-Browne was engaged by Cazaly Resources Limited for a flat fee for two 
months for his services.281 

MR NOEL CRICHTON -BROWNE’S INITIAL CONTACT WITH HON ANTHONY FELS MLC 

8.29 Hon Anthony Fels MLC told the Committee that sometime after late September: 

“Noel Crichton-Browne raised with me the possibility of the estimates 

committee making an inquiry into the iron ore policy of the state, 

because I remember having the discussions with him that it was my 

view that it should actually fall under the Standing Committee on 

Public Administration, and not our committee at that time.”282  

                                                      
280  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, p8. 
281  Ibid, p6. 
282  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, p10. 
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8.30 Hon Anthony Fels MLC stated to the Committee that he did not know at this time that 
Mr Crichton-Browne was working for Cazaly Resources Limited.283  With respect to 
this evidence, Mr Crichton-Browne told the Committee that: 

“ Mr Crichton-Browne:  … You put to me - I take it you were 

referring to evidence given by Mr Fels - that I had not advised him 

that I was acting as a consultant for Cazaly.  If that is the evidence he 

gave, to my memory it does not equate with my memory of events.  My 

memory of events is that I did at some point tell Mr Fels that I was, 

and I thought I should in all the proper circumstances. …  

Hon ADELE FARINA :  Are you saying during one of those 

conversations you would have disclosed to him that you were acting 

for Cazaly? 

Mr Crichton-Browne:  Let me say this: by the time he got the 

reference he was aware of it.”284  

8.31 Hon Anthony Fels MLC expanded on this issue at his second hearing on                      
11 September 2007: 

“ Hon ANTHONY FELS:  … I did not think he was doing it as a 

lobbyist.  But most people come to me lobbying me on one issue or 

another and most of them are paid. 

… And I do not think I gave any thought to whether he was getting 

paid to do this or not.  I know he was always very interested in the 

mining industry in the state.  I know he used to be a mining registrar 

before he went into the Senate and politics; and I did not give it any 

more thought than that, and I was not taking the issue there for Noel 

Crichton-Browne.  I thought it was a very interesting issue that 

needed some investigation and I was quite pleased to be told that 

Estimates and Financial Operations was a committee that was 

probably the most suited committee to do that, and I was a member of 

it. 

… 

I have not seen any of Noel Crichton-Browne’s evidence, never 

discussed any of his evidence or my evidence; so I do not know what 

he said to you, but I can say to you he did not tell me he was working 

                                                      
283  Ibid. 
284  Mr Noel Crichton-Browne, Transcript of Evidence, 17 April 2007, pp12-13. 
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for Cazaly, and as far as I can recall I do not remember him telling 

me he was working for the iron ore industry or anyone.” 285 

8.32 The Committee was unable to make a conclusive finding on this issue.  However, the 
Committee was of the view that Hon Anthony Fels MLC, being well aware that                   
Mr Noel Crichton-Browne worked as a lobbyist, should have been sufficiently on 
notice to inquire of Mr Crichton-Browne as to whether he was acting on behalf of 
Cazaly Resources Limited.  At a minimum, the Committee believes that                             
Hon Anthony Fels MLC should have attempted to establish Mr Crichton-Browne’s 
interest in the proposed iron ore inquiry. 

8.33 Another issue that was not clear to the Committee was whether                                      
Hon Anthony Fels MLC had contacted Hon George Cash MLC or                                       
Hon Norman Moore MLC regarding the possible inquiry by SCEFO: 

“ Hon ADELE FARINA :  I have just got two questions.  Have you at 

any time discussed the proposed inquiry with Hon George Cash? 

Hon ANTHONY FELS:  I cannot recall precisely, but I have had 

discussions with him as far as what the committee is entitled to look at 

and whether it fits particular terms of reference or not of the 

estimates committee as chairman of the committees. 

Hon ADELE FARINA :  So you have discussed the matter with him? 

Hon ANTHONY FELS:  So, which matter? 

Hon ADELE FARINA :  The Standing Committee on Estimates 

and Financial Operations’ consideration of a proposed inquiry into 

the iron ore policy? 

Hon ANTHONY FELS:  Yes. 

Hon ADELE FARINA :  How many conversations did you have with 

him? 

Hon ANTHONY FELS:  Look, probably a couple.  It was before it 

went to the committee, and it was on the basis of whether it fitted the 

estimates and financial operations committee. 

Hon ADELE FARINA :  And that was the full extent of the 

discussions? 

Hon ANTHONY FELS:  Well, I have had -  

                                                      
285  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, pp19-20. 
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Hon ADELE FARINA :  With George Cash? 

Hon ANTHONY FELS:  I have sought some advice from George 

Cash, but only on the basis of either legal advice or advice in his 

capacity as Chairman of Committees. 

Hon ADELE FARINA :  And at no time did you disclose any 

committee deliberations to Hon George Cash? 

Hon ANTHONY FELS:  No. 

Hon ADELE FARINA :  At any time have you had discussions about 

the proposed inquiry into the iron ore policy with Hon Norman 

Moore? 

Hon ANTHONY FELS:  I do not believe so, other than just my 

intention to wish to.  I mean, I made it clear to a number of members 

that I had an intention to raise the issue, but - 

Hon ADELE FARINA :  Did you discuss with Hon Norman Moore 

committee deliberations at any time? 

Hon ANTHONY FELS:  No.”286 

8.34 As noted previously, Hon George Cash MLC and Hon Norman Moore MLC provided 
evidence that they had no recollection of being approached at any time between May 
2006 and February 2007 in relation to a proposed inquiry by SCEFO into the State’s 
iron ore industry.287  The Committee was therefore unable to explore further whether 
there had been any disclosure of Committee deliberations by the Hon Anthony Fels 
MLC in his discussions with the Hon Norman Moore MLC or the Hon George Cash 
MLC.  Similarly, despite several emails and phone conversations indicating that Mr 
Crichton-Browne was going to contact Hon Norman Moore MLC about the draft 
inquiry terms of reference,288 Mr Crichton-Browne does not recall having any such 
conversations with Hon Norman Moore MLC,289 and likewise the Hon Norman Moore 
MLC had no recollection of having any such conversations with Mr Crichton-Browne, 
and there is no evidence before the Committee to suggest that such a conversation 
took place between the Hon Norman Moore MLC and Mr Crichton-Browne. 

                                                      
286  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, pp46-47. 
287  Letter from Hon George Cash, 12 October 2007; letter from Hon Norman Moore, 10 October 2007. 
288  CCC intercept evidence, Vol. 1, 16 October 2006; CCC intercept evidence, Vol. 3, 17 October 2006, 

4:31pm; and Docs. 397 and 188. 
289  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, pp9-10. 
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8.35 At 9:28pm on 16 October 2006 Mr Crichton-Browne telephoned Mr Burke and 
advised him that he had spoken to Hon Anthony Fels MLC about the proposed iron 
ore inquiry for SCEFO.290 

8.36 In a telephone conversation with Mr McMahon at 4:31pm on 17 October 2006, Mr 
Burke advised on the status of the proposed SCEFO inquiry as follows: 

“I spoke to Noel last night.  He’s concerned about some aspects of the 

terms of reference still so I told him, he was speaking to Anthony Fels, 

I told him just to change them to whatever he thought was necessary 

to get an enquiry up. …. I told Shelley Reynolds [that is. Hon Shelley 
Archer MLC] yesterday to go and see Anthony Fels and tell him that 

everything was okay from the government member’s point of view in 

the Upper House and that’s where we’re at.”291 

8.37 In an email sent by Mr Alex Jones to Mr Edel at 5:08pm on 17 October 2007 the 
choice of SCEFO as the appropriate committee to undertake the proposed iron ore 
inquiry was again queried: 

“NCB also enquired as to why we had chosen the estimates and 

financial operations committee.  I said I thought that Brian Burke had 

suggested it was the best fit.  He said that Brian had said McCusker 

suggested it.  He said that when he raised this with a committee 

member the first question he was asked was how it fell within their 

jurisdiction. 

NCB said that the public administration committee may be a better fit 

but he conceded that that committee may not achieve much. 

We need to go back to him ASAP with an argument as to why it 

should go to this committee. …”292 

8.38 On 18 October 2006 a meeting was held at the home of Mr Grill.  Present at the 
meeting were Mr Grill, Mr Burke, and a number of Cazaly Resources Limited’s 
advisers.  The meeting was recorded by a CCC surveillance device.  At that meeting 
Mr Burke stated: 

“Cause these big corporations all work, mostly, on being absolutely 

bloody immoral robbers.  But, publicly having this corporate 

citizenship image.  

                                                      
290  CCC intercept evidence, Vol. 1, 16 October 2006, 9:28pm. 
291  CCC intercept evidence, Vol. 3, 17 October 2006, 4:31pm. 
292  Doc. 188, 17 October 2006, 5:08pm. 
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… 

That’s why I said to Nathan and to … If we can get this enquiry going 

in the upper house, … with Noel … with any sort of questions being 

asked … And people being asked to come over from London.  You 

know what I mean. 

… 

the single biggest thing we can do for Echelon, for Nathan, for its 

state is to get this enquiry up and then expose BHP and RTZ for what 

they really are.  Which is sort of land grabbing, sterilizing, sort of 

robber barons.”293 

8.39 At 3:49pm on 18 October 2006 Mr Alex Jones sent the following email to Mr 
Crichton-Browne: 

“In light of our discussion yesterday I have given further thought to 

which is the appropriate committee to consider the terms of inquiry.  I 

have also discussed this with the various people involved. 

It appears to us that the Public Administration Committee is directed 

primarily at monitoring the efficiency and fairness of administrative 

decision-making.  Its focus appears to be on the decision making 

process rather than the on the substance of administrative decisions.  

The principal concern with the iron ore policy is the substance of the 

policy rather than the process by which it is applied.  We therefore 

see the terms of enquiry as being an uneasy fit for the Public 

Administration Committee. 

We believe the Estimates and Financial Operations Committee is a 

better fit.  Malcolm McCusker QC has reviewed the terms of 

reference and advised that he considers that the terms of reference do 

fall within the jurisdiction of the Estimates and Financial Operations 

Committee.  A key limb of the proposed enquiry is the impact of the 

policy on state iron ore royalties, not merely in terms of quantum but 

also in terms of the time of receipt.  This is clearly a matter “relating 

to the financial administration of the State” and therefore within the 

committee’s jurisdiction.  In light of the significance of iron ore 

royalties to state revenue both now and in the future, we believe that a 

strong argument can be presented that the committee should review 

the policy. 

                                                      
293  CCC intercept evidence, 18 October 2006, 11:31am, pp1-7. 
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I will endeavour to forward you revised terms of reference 

tomorrow.”294 

8.40 On 19 October 2006 Mr Alex Jones emailed out revised terms of reference to those 
associated with the strategy with the following comment: 

“As foreshadowed, the purpose of the amendments is to make the 

terms more palatable to NCB (ie more contemporary and less 

directed at particular person).  As discussed, the key is to get the 

enquiry up.  Once we have crossed that hurdle then there is nothing to 

stop submissions or particular committee members straying beyond 

the terms or even amending the terms.  …”295 

8.41 At 6:18pm on 19 October 2006 Mr Crichton-Browne had a telephone conversation 
with Hon Anthony Fels MLC, which was intercepted by the CCC, to arrange a 
meeting to discuss the terms of reference for a SCEFO inquiry into the iron ore 
industry.296  In the telephone conversation Mr Crichton-Browne informed Hon 
Anthony Fels MLC that Mr McCusker QC had looked at the terms of reference.  Mr 
Crichton-Browne stated during the conversation: 

“… all I’m suggesting with the reference is, not to be seen to be 

taking sides, but to try and work out what the hells happening. 

… 

If you get it up, you’ll get plenty of interest in the thing I can tell you. 

… 

it’s not weighted in favour of Rio or the other side, it’s just a 

reference, which, which allows you to study whether or not uhm, there 

is some policy that ah, nobody knows about except the 

government.”297 

8.42 In his evidence to the Committee, Hon Anthony Fels MLC stated that he did not 
subsequently meet with Mr Crichton-Browne to discuss the draft terms of reference: 

“ Mr URQUHART:  It is mentioned there by Mr Crichton-Browne at 

the top of page 2 of the transcript that he might try and get an hour of 

your time on Tuesday or something, which would appear to have been 

some time when Mr Fels would be in Perth.  I can tell you that the 

                                                      
294  Doc. 187; Doc. 186. 
295  Doc. 184. 
296  CCC intercept evidence, 19 October 2006, 6:18pm. 
297  Ibid, pp1-2. 
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Tuesday after 19 October would have been 24 October 2006, so that 

is six days before the 30 October 2006 meeting of the standing 

committee.  Did you actually meet with Mr Crichton-Browne on                 

24 October? 

Hon ANTHONY FELS:  No. 

Mr URQUHART:  Is that your firm recollection? 

Hon ANTHONY FELS:  Well, it is not a firm recollection, no.  I 

have got to say I do not recall meeting him. 

Mr URQUHART:  No.  I do not suppose you recall this telephone 

call where it seems that some arrangements were made, or were 

about to be made, regarding a proposed meeting? 

Hon ANTHONY FELS:  The one you just played? 

Mr URQUHART:  Yes.  You said, “Just give us a ring Tuesday 

morning and I’ll organise it.” 

Hon ANTHONY FELS:  Well, I was not organised.  I do not know if 

I ever got the call from him.  To the best of my knowledge I have not 

had a meeting with Noel Crichton-Browne on that issue or anything 

related to that.”298 

8.43 At 5:31pm on 23 October 2006 Mr Crichton-Browne emailed the draft terms of 
reference to Hon Anthony Fels MLC for presentation at the next meeting of 
SCEFO.299 

The Introduction of the Proposed Inquiry to SCEFO 

8.44 On 25 October 2006 Mr Crichton-Browne and Hon Anthony Fels MLC had a 
telephone conversation which was intercepted by the CCC.  In that conversation the 
terms of reference were discussed and the possibility of Hon Anthony Fels MLC 
raising the inquiry at the SCEFO meeting on 30 October 2006.  The following 
exchange also took place: 

“FELS: … if Shelley Archer supports it and myself 

and ah, Nigel support it, well it will happen. 

  … 

                                                      
298  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p23. 
299  Docs. 478 and 479. 
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CRICHTON-BROWNE: … what about sounding out Shelley Archer. 

… Quietly before hand. 

FELS: Yeah.  Well I’ll talk to her this afternoon.”300 

8.45 Hon Anthony Fels MLC told the Committee that he did not approach Hon Shelley 
Archer MLC about the proposed inquiry: 

“ Mr URQUHART:  Did you meet up with her outside of a committee 

meeting before the matter was raised on 30 October and speak to her 

about it? 

Hon ANTHONY FELS:  No, I did.  I did not have a meeting with her 

or anything like that. 

Mr URQUHART:  Are you sure about that? 

Hon ANTHONY FELS:  Oh, I am quite sure, yes.  I mean, I know we 

quite often walk from the house down to the committee offices or from 

the committee offices back to the house together.  I have done it with 

every member I think of that committee, and you are talking about one 

thing or another, and I just had a feeling, and I can see now why, but 

after the CCC transcripts into Shelley Archer and Brian Burke, but I 

just had a feeling that she was supportive of the idea of an inquiry 

into the iron ore policy of the state. 

Mr URQUHART:  So Mr Crichton-Browne says to you in the middle 

of page 3 there, “What about - well, what about - what, what about 

sounding out Shelley Archer, yeah, okay, quietly beforehand.”  Your 

response, “Yeah, well, I’ll talk to her this afternoon.”  Are you saying 

you did not make an arrangement to speak to Ms Archer as a result of 

that request? 

Hon ANTHONY FELS:  I am quite sure I did not.  Can I just tell you 

now, I might say something to Noel Crichton-Browne and if I was his 

best mate and he was my mentor or something, I might bloody jump 

when he tells me to, but, yes, I am having a discussion with him about 

this and I might say, “I’ll go and talk to Shelley Archer” or whatever 

- I do not know - but whether it happened or not is a different issue, 

and whether I ever even intended to is a different issue, but I cannot 

remember having a meeting.  I certainly have not pulled Shelley 

Archer aside to discuss this matter.”301 

                                                      
300  CCC intercept evidence, Vol. 1, 25 October 2006, p3. 
301  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, pp24-25. 
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8.46 At 2:50pm on 25 October 2006 Mr Crichton-Browne phoned Mr Burke and told him 
to phone Hon Shelley Archer MLC and tell her that she can expect to be contacted by 
Hon Anthony Fels MLC, and that she should be very supportive.302  Three minutes 
after this telephone conversation, Mr Burke left the following message on                           
Hon Shelley Archer MLC’s phone: 

“Shell it’s Brian.  Uh you will expect a call or a contact from Anthony 

Fels about that enquiry and the more positive and supportive you are 

the better.  I think that you and I should then have a meeting because 

this can be a really excellent vehicle for you if we put it together 

properly.  I think it can really make your mark.  Anyway you’ll be 

contacted by uh member Fels sometime in the near future.  Thanks 

Shell.”303  

8.47 SCEFO met at 9:07am on 26 October 2006 to deal with an inquiry into referred bills.  
The proposed iron ore inquiry was not, therefore, raised at that meeting by either                  
Hon Shelley Archer MLC or Hon Anthony Fels MLC.  After the SCEFO meeting, 
Hon Shelley Archer MLC was contacted by Mr Burke, whilst Hon Anthony Fels MLC 
was contacted by Mr Crichton-Browne. 

8.48 At 10:21am on 26 October 2006 Hon Shelley Archer MLC phoned Mr Burke.  The 
conversation was intercepted by the CCC.  The following exchange took place: 

“BURKE: … Shell, did you get my message the other day? 

ARCHER: Yes, 

BURKE: Uhm, has Anthony been to talk to you? 

ARCHER: No. 

    … 

BURKE: Uhm, now you may run into a bit of flack from some 

of your colleagues because they may not trust you to 

do it … or they may think that it will be twisted, but it 

won’t be. 

 … 

 Will you keep me informed love? 

                                                      
302  CCC intercept evidence, Vol. 1, 25 October 2006, 2:50pm. 
303  CCC intercept evidence, Vol. 1, 25 October 2006, 2:53pm. 
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ARCHER: Yes, I certainly will.”304 

8.49 At 1:52pm on 26 October 2006 Hon Anthony Fels MLC had a telephone conversation 
with Mr Crichton-Browne, which was intercepted by the CCC.                                         
Hon Anthony Fels MLC stated the following to Mr Crichton-Browne: 

“FELS: Shelley wasn’t in a very good mood there this 

morning.  … So, uhm, I caught up with her a 

bit later and had a chat to her when we 

[were] having coffee and uhm.  Anyway she’s 

happy enough to ah, she, she thought it was a 

good idea to have a look at that. 

… 

So she was talking about bringing it on next 

year and any how I suggested how about we 

ah, raise it in the committee now and, and ah, 

she’ll support it for us to look into it. 

… 

I was gonna go back to her with some sort of 

a propos, ah, a bit of a format of what the 

committee should enquire into. 

… 

do you wanna particularly look at Cazaly or 

just the whole? 

CRICHTON-BROWNE: … No, no, no, no, not at all.  Quite the 

contrary.  Just, just as I’ve, just as the …, you 

know, what I’ve suggested to you. 

FELS: … which I don’t think refers to Cazaly in 

particular anyway.  Does it? 

CRICHTON-BROWNE: It doesn’t refer to any iron ore companies. … 

it’s the general principle that we’re looking 

at. 

… 

                                                      
304  CCC intercept evidence, Vol. 1, 26 October 2006, 10:21am, pp1-3. 
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FELS: … Actually I might, I might uhm draft up that 

ah, the words of what we’ll look into.  Give 

that to, run it past Shelley … See if there is 

anything else that she wants.  And just get 

some input into her, so that she supports it.  

Which she does. 

… 

And then put it, then mention it to Giz that.  I might 

get it on the agenda for our meeting on Monday.”305 

8.50 Hon Anthony Fels MLC gave evidence that he discussed the proposed inquiry with 
Hon Shelley Archer MLC during a coffee break in the SCEFO meeting on the 
morning of 26 October 2006.306  Hon Shelley Archer MLC denied ever having coffee 
with Hon Anthony Fels MLC, and could not recall this supposed meeting with Hon 
Anthony Fels MLC.307 

8.51 The other interesting aspect of Hon Anthony Fels MLC’s conversation with Mr 
Crichton-Browne was the mention of Cazaly.  Hon Anthony Fels MLC provided the 
following evidence as to this reference: 

“ Mr URQUHART:  That is right.  I suggest to you the reason why 

you raised whether he wanted to particularly look at Cazaly was 

because you were fully aware that he was making this representation 

to you on behalf of Cazaly. 

Hon ANTHONY FELS:  Well, it is not - I have said to you before, it 

was not the thing that motivated me.  Cazaly, as you raised it before, 

was the hottest issue at that time, and I have asked the question was 

he wanting to look at it, you know, as far as the issue of Cazaly goes, 

and he said no.  Quite the contrary, he says.”308 

8.52 On 5:50pm on 26 October 2006 Mr Crichton-Browne emailed Mr Alex Jones to 
advise that it was anticipated that the inquiry would proceed early the following 
week.309 

8.53 At 10:15am on 30 October 2006 Mr Burke left the following message on Hon Shelley 
Archer MLC’s telephone: 

                                                      
305  CCC intercept evidence, Vol.1, 26 October 2006, 1:52pm, pp1 and 3-4. 
306  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p25. 
307  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, p19. 
308  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p26. 
309  Doc. 172, 375, 376, 377. 



Select Committee of Privilege REPORT 

152 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

“Shelley, it’s Brian.  I’m told Anthony Fels will raise that matter 

today or tomorrow at some meeting and it’s very important, even if 

there’s a lot on your plate, that you get the reference at least into the 

line up.  Would you be able to er as we’ve suggested, give him the 

support that’s necessary because he may need your strength.  I’m not 

sure what he’s like.  Thanks.”310  

 

                                                      
310  CCC intercept evidence, Vol. 1, 30 October 2006, 10:15am. 
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CHAPTER 9 

THE DELIBERATIONS OF THE STANDING COMMITTEE ON 

ESTIMATES AND FINANCIAL OPERATIONS RELATING TO A 

PROPOSED INQUIRY INTO THE STATE ’S IRON ORE INDUSTRY 

THE SCEFO MEETING ON 30 OCTOBER 2006 

9.1 At 2:10pm on Monday, 30 October 2006, SCEFO met.   

9.2 The minutes from the meeting record the following: 

“Possible inquiry into the Iron Ore Industry 

Hon Anthony Fels advised the Committee that he intended moving a 

motion that the Committee inquiry into the Iron Ore Industry. 

Discussion ensued. 

Hon Ken Travers said that [there] had been several reports into the 

mining industry over the last few years and that they may possibly 

cover the issues raised. 

The Committee asked Hon Anthony Fels to provide Members with a 

brief outline of the various issues, for discussion at the meeting 

scheduled for 13 November 2006.”311 

9.3 Although the minutes indicate that earlier in the meeting SCEFO conducted hearings 
in public, the relevant portion of the meeting was conducted behind closed doors. 

9.4 The following evidence as to the deliberations of SCEFO on 30 October 2006 in 
relation to the proposed iron ore inquiry was given by Mr David Driscoll, then Senior 
Committee Clerk: 

“ The CHAIRMAN:  Did you take the minutes on that occasion?   

Mr Driscoll :  I did.   

The CHAIRMAN:  Was the issue of the proposed inquiry into 

Western Australia’s iron ore policy raised at that meeting? 

Mr Driscoll :  It was, Mr Chairman.   

                                                      
311  Minutes of meeting of Standing Committee on Estimates and Financial Operations, 30 October 2006, p6. 
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The CHAIRMAN:  Who raised the issue? 

Mr Driscoll :  Hon Anthony Fels.   

The CHAIRMAN:  Did he give reasons for proposing the inquiry?   

Mr Driscoll :  There were several points that he mentioned during 

deliberations that he had an interest in, but not an actual reason as 

such, no. 

The CHAIRMAN:  What were the points that he raised?   

Mr Driscoll :  If I may, they are jotted down in the document I gave 

the committee last week or the week before.   

The CHAIRMAN:  They are in the information that the committee 

has got? 

Mr Driscoll :  They are in a photocopy.   

The CHAIRMAN:  Will you outline that information? 

Mr Driscoll :  Some of the information was tenements not being 

developed and being sat on for a period of time - over time.  There 

was also - he wanted to review the process of what worked and what 

did not work.  They were basically the main issues he raised.  There 

were other bits of to-ing and fro-ing during the meeting.  Hon Ken 

Travers, for example, advised there had been several inquiries into 

the mining industry.  

The CHAIRMAN:  Thanks for that.  I note from the committee’s 

minutes that the committee authorised Hon Anthony Fels to provide 

members with a brief outline of the various issues and present them to 

the next meeting scheduled on 13 November.  Is that correct? 

Mr Driscoll :  It is, Mr Chairman, yes.”312 

9.5 Mrs Lisa Peterson, Advisory Officer (General), SCEFO, provided the following 
evidence as to the discussions amongst the Members of SCEFO after Hon Anthony 
Fels MLC suggested the proposed inquiry: 

“ Mrs Peterson:  The Chair was always reserved in opinion.  She did 

not indicate one way or the other whether she supported it or not.  

                                                      
312  Mr David Driscoll, Senior Committee Clerk, Legislative Council Committee Office, Transcript of 

Evidence, 16 April 2007, p2. 
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Ken Travers was very vocal from the beginning, that he did not 

support the inquiry.  Shelley Archer supported it if it looked at issues 

relating to the Cazaly case.  Nigel Hallett did not express an opinion 

one way or the other.  

The CHAIRMAN:  Anthony Fels? 

Mrs Peterson:  Anthony Fels obviously supported it, because he was 

the one who was asking the committee to look into the inquiry. 

The CHAIRMAN:  What do you particularly remember about Shelley 

Archer’s reference to Cazaly?   

Mrs Peterson:  When Anthony first raised it at the meeting of the 

thirtieth and Anthony was trying to outline what he was thinking in 

terms of what he wanted to look at, Shelley made the statement that, 

“If it is to do with the issues surrounding the Cazaly case, I would be 

interested in looking at it”.  But she also wanted to see something in 

writing.  Then at the meeting on 30 or 31 January, in probably the 

most detailed discussion of the issue, she again indicated that she 

would be interested in looking at it, but then it was like, what would 

the terms of reference be?  

The CHAIRMAN:  That same issue, the Cazaly matter, was that 

mentioned also on 31 January? 

Mrs Peterson:  Yes. 

The CHAIRMAN:  By whom?  

Mrs Peterson:  I cannot recall.  

The CHAIRMAN:  Did Mr Fels mention the Cazaly Resources issue 

on 30 October right at the beginning of the discussion?  

Mrs Peterson:  Yes.  

The CHAIRMAN:  Who mentioned it first?  

Mrs Peterson:  Anthony mentioned it first.”313  

9.6 The evidence received by the Committee establishes that the deliberations of SCEFO  
on the proposed iron ore inquiry at the meeting on 30 October 2006 were subsequently 

                                                      
313  Mrs Lisa Peterson, Advisory Officer (General), Standing Committee on Estimates and Financial 

Operations, Transcript of Evidence, 17 April 2007, pp4-5. 
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disclosed by a number of Members of SCEFO.  The particulars of those disclosures 
are set out in the following chapters. 

9.7 In addition to the disclosures from this meeting made by Members of SCEFO, a 
number of secondary disclosures were made by Mr Burke in the following days based 
on disclosures made to him by a Member of SCEFO.  The particulars of these 
secondary disclosures are set out in Chapter 12.  A number of tertiary disclosures were 
also made following this meeting based on Mr Burke’s secondary disclosures.  The 
particulars of these tertiary disclosures are set out in Chapter 14. 

THE INVOLVEMENT OF AMEC  AND OTHERS 

9.8 At a meeting at Mr Grill’s house on 1 November 2006 at which Mr Grill, Mr Burke,  
Mr McMahon, Mr Clive Jones, Mr Alex Jones and Mr Edel were present, the 
involvement of AMEC in the strategy was apparently first raised.  The meeting was 
recorded by a CCC surveillance device.314  At the meeting Mr Burke suggests that 
AMEC should be asked to brief Members of SCEFO, and particularly Hon Anthony 
Fels MLC, Hon Nigel Hallett MLC and Hon Giz Watson MLC, about the proposed 
inquiry.315  Mr Grill undertook to speak to Dr Justin Walawski, Chief Executive, 
AMEC.316  Mr Burke outlined AMEC’s role in the strategy as follows: 

“… Julian and I have discussed it and we’ve got a recommendation 

for your consideration which is this, that we should or Julian really 

should speak to Justin Walawski from AMEC. 

… 

AMEC takes it off, you see ‘cause Shelley is very straight forward, she 

just said to the Committee look it’s about the confiscation of Cazaly’s 

rights and as far as I’m concerned it shouldn’t have happened.  So I 

said Shelley, its nothing about Cazaly.  … So all this, this is just an, 

I’ve, I’ve got her back on track, this is just a legitimization to stop us 

having to … 

But you see, that’s why I didn’t want Echelon or Cazaly or anyone 

else connected with our camp … or consultants involved.  AMEC has 

got a general view and policy which is supported which can’t be 

questioned.”317 

9.9 An unidentified male made the following comment during the meeting: 

                                                      
314  CCC intercept evidence, Vol.2, 1 November 2006, 12:48pm. 
315  Ibid, p1. 
316  Ibid, p2. 
317  Ibid, pp8-11. 
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“… it’s a question of whatever fits in with Nathan’s strategy for 

settlement.  The idea was to put maximum pressure on through a 

variety of means.”318 

9.10 At the meeting on 1 November 2006 Mr Burke gave the following summary of the 
continuing role of the proposed SCEFO inquiry in the strategy: 

“… if Julian and Alex can brief Walawski and can do his visiting next 

week then, then I can investigate the possibility of bringing it forward. 

But its not, a month or five weeks isn’t a long time to even consider a 

fairly weighty issues you know, because they take advise from 

different people and the executive officer and the Committee and that 

sort of thing.  Never the less if I get the opportunity, if, if if Walawski 

can, can brief these members and Robin Chappell can speak to Giz, 

then I can have it brought up at the next meeting, which is November 

this month.  And I will try to have it decided then.  But you know 

maximum pressure will come when this Committee is up and running, 

call expressions for advertising, advertise for submissions and things 

probably end of January start of February. 

… 

I think that this Committee has the prospects even if it doesn’t have a 

single hearing by the time we finish telling people like Ian Fletcher 

and others what’s going to happen, mate they’ve all got it in front of 

their minds, they don’t want to be up there giving evidence on Oath 

before a Committee.”319 

9.11 There was discussion at the meeting of 1 November 2006 as to the comparative risks 
and benefits of promoting the inquiry before SCEFO.  The following exchange took 
place: 

“BURKE: Its not how much more I wanna be avoiding 

exposure to people like Shelley Reynolds who 

is completely undisciplined in the questions 

of it, I mean mate some of the problems, I’ve 

always have are question from non intelligent 

people but from really unguided missiles. … 

Who don’t know any of the rules. 

[unidentified male]: The Committee can ahh summons witnesses 

to appear before it can’t it. 

                                                      
318  Ibid, p13. 
319  Ibid, p14. 
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BURKE:  Absolutely. 

[unidentified male]: And should do. 

GRILL:  They’ve got quite extensive powers actually. 

BURKE:  And cross-examine them. 

GRILL: More extensive powers than you might 

imagine. 

[unidentified male]: Absolutely, it’s not subject to the, the review, 

the review in Court. 

GRILL: No. 

BURKE: Just go back to read the Committee, the 

quoting of the [Xstrata] and you will see the 

impact. 

GRILL: It rarely ever uses its powers, these 

Committees rarely ever, they’re really are 

extensive.”320 

9.12 The Committee notes that those at the meeting went on to discuss the witnesses that 
had been called during the ‘Xstrata’ inquiry by the Legislative Assembly’s Economics 
and Industry Committee.321  

9.13 Mr Burke stressed to those assembled at the meeting that “the quicker we can get to 
[Hon Giz Watson MLC] the better”.322  Mr Burke went on to state: 

“… so what we have to do, essentially I guess Nathan has to make 

these decisions, one, are we going to speak to Justin Walawski, and if 

we are how quickly can we do that and who should speak to him. 

Secondly, are we going to approach Robin Chapel, and ask Robin to 

be briefed and then to make a decision on whether he wants to work 

with, with us to try to, achieve Giz Watson being positioned. Now, 

Justin Walawski can and should still talk to Giz too. That’s not a 

problem,”323 

                                                      
320  Ibid, p15. 
321  Ibid, pp15-16. 
322  Ibid, p17. 
323  Ibid, p17. 
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9.14 On 2 November 2006 Mr Grill had a telephone conversation with Dr Justin Walawski, 
Chief Executive, AMEC.  The telephone conversation was intercepted by the CCC.  In 
that conversation Mr Grill states: 

“What we would like to see is ah an enquiry in the Upper House that 

uhm ah examined the extent to which uhm the major companies ah 

have ah owned tenements maybe as mining tenements of all natures in 

Western Australia, the extent to which there being worked and the 

degree to which perhaps uhm smaller companies and ah prospectors 

were being excluded. 

… 

Now that I think the Lib’s would be prepared to initiate such an 

enquiry in one of the Committees uhm and uhm uhm I think the 

Greens will support it and at least one of the Labor people will 

although there’ll be reluctance I think on the Government’s part to 

see such an enquiry go ahead.  Uhm but uhm I was wondering 

whether you would be prepared to ah ah brief ah one or two members 

of uhm a possible Committee in the Upper House on the issue?”324 

9.15 When Dr Walawski asked Mr Grill whether the purpose of the inquiry was to help 
Cazaly Resources Limited, Mr Grill confirmed that it would be “mainly to help 

Cazaly, yeah”.325  Dr Walawski’s comments in the telephone conversation indicate 
that he was naturally concerned about the perception of AMEC being seen to be 
helping one member with its legal dispute.326  Mr Grill stated that he would get “the 

lawyers” to ring Dr Walawski to talk about the matter.327 

9.16 At 9:45am on 2 November 2006 Mr Grill emailed those involved in the strategy, 
stating that he had spoken to Mr Robin Chapple and Dr Walawski: 

“Robin says that the general objects of the enquiry are in line with 

green policy and he would be happy to help.  He is quite close to Giz 

and could be quite helpful.  I have indicated to him that Phillips Fox 

shall contact him to brief him. … 

Justin, although wanting to help and is supportive of the principal 

that we are striving to achieve, is more hesitant.  He doesn’t want to 

be seen as simply pushing the barrow of just [one] member.  None the 

less, he is happy to discuss the matter with PF …”328 

                                                      
324  CCC intercept evidence, 2 November 2006, 8:12am, p2. 
325  Ibid, p1. 
326  Ibid. 
327  Ibid. 
328  Doc. 475 and 338. 
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9.17 Mr Edel and Mr Alex Jones contacted Mr Robin Chapple by telephone on                          
2 November 2006. 329  Further details of their discussions with Mr Chapple, and a 
subsequent disclosure of the deliberations of SCEFO to Mr Chapple by                                
Hon Giz Watson MLC are set out in Chapter XXX. 

9.18 A telephone conversation on 2 November 2006 at 3:24pm between Mr Burke and                 
Mr Edel regarding the approach to AMEC, which was intercepted by the CCC, reveals 
that Mr Edel was somewhat reluctant to approach people about the proposed inquiry 
without disclosing the fact that he worked for Cazaly Resources Limited: 

“EDEL: Ah I was just a bit concerned because we had err 

thought that it we might be best go through keep out, 

keep us so that is Alex and I at arms length due to our 

connection with Cazaly. Uhm this would be taken 

getting us all a step closer but I’m not sure there’s 

necessarily a way around it unless we prevail upon 

Justin. Now we put a call into Justin and he says he’s 

in a meeting and he will call us back but he, he 

doesn’t seem to have the same warmth for the ah for 

the matter that ah, that the, that certainly Robyn 

does. 

BURKE: Uhm in respect of that how did you explain to [Robin 
Chapple] who you represented? 

EDEL: Well we said we represented a number of iron ore 

producers which we do. 

BURKE: Yes. 

EDEL: And that there was concern amongst them and there 

is cause we have spoken to them about it. Ah about 

the operation policy and we put it in exactly the way 

that you have that it may well have worked very well 

in the past but there is now a serious question as to 

whether it is appropriate today’s circumstances. 

BURKE: Yes. 

EDEL:  Uhm. 

BURKE: Are you able in all fairness and honesty to present 

yourselves as representing a point of view within the 

                                                      
329  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 16 May 2007, p12; Doc. 

157; Letter from Mr Alex Jones dated 29 August 2007. 
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mining industry and not representing any particular 

client. I mean oh let me be blunt could you or would 

you or would you have to forgo the fees involved in 

doing this briefing to be able to, to say look I’m we’re 

here because we’ve got a number of, a number of 

clients many of them affected by this and potentially 

etcetera? 

EDEL:  Yeah that’s an interesting question uhm. 

BURKE: I mean it’s up to you I I don’t know about the ethics 

of the matter but but if, if you were able to present 

yourself as not representing an individual company 

it’s much better isn’t it? 

EDEL: It is yeah. Well, well we certainly do represent a 

number of iron ore producers who, who share that 

view uhm we probably be paid to got to the meeting 

by only one of them. 

BURKE: Well that’s the thing yeah. 

EDEL: Uhm and it I mean and I don’t know that it, they they 

might drill down to that uhm I don’t know. Uhm. 

BURKE: Well there’s … not much point not having an answer 

if they do. 

EDEL:  Yeah. 

BURKE: And if you are able to say yes we represent a number 

but I hasten to say if it’s raised that where not being 

paid to attend this briefing. 

EDEL:  Mm. 

BURKE  [We’re] doing it because we believe in the principal 

EDEL:  Mm. 

BURKE: which is to unlock the sterilised land or at least to 

look at it. 

EDEL: Well, well look we could probably do that I don’t 

think Alex and I mind giving up an hour of our time 

to to go and do that I mean I we are firmly in the view 
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that this is very much the public interest so uhm I 

think we can do that. 

BURKE: Well you got I I’m sure you could work it out some 

way or another. 

EDEL: Yeah ah look I mean it what an hour or two in the 

scheme of things is neither here nor there 

BURKE: No. 

EDEL:  there is there is an important uhm principal here so. 

BURKE: Yes. 

EDEL:  Uhm. 

BURKE: Well I mean it’s only if they drill down to ask you the 

question and then if you are able to say quite forth 

rightly that your not being paid by anyone to attend 

this meeting 

EDEL:  Mm. 

BURKE: you’re doing it because you[‘] re aware that this 

suggestion has been raised, you have a variety of 

clients in who’s interests you believe ah it is to have 

this matter aired as you believe it’s in the public 

interest. 

EDEL:  Yap I think we can say that. 

BURKE: Yeah good. 

EDEL: Uhm okay well that might be the way to do it then I 

think that’s probably the best to approach it. Uhm 

alright that’s said we’ll try and err we’ll approach 

Giz directly as well, that’s the next question is it 

appropriate, someone should probably warm her up 

to that fact that we’ll be giving her a call ah I think 

lawyers ring people 

BURKE: Ah well I think Robyn Chappel’s the best to do that 

but you, did you get a hesitation in him about her? 
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EDEL: Oh yes he doesn’t, as you said he just doesn’t want to 

lobby but he might be prepared to say look these guys 

are going to give you a call and this is what they’re 

about. 

BURKE: Well the best and the most honest approach is simply 

to to ring him and say Robyn, 

EDEL:  Yap. 

BURKE: We’re now going seek a briefing with Giz uhm it 

would be very helpful if we could say that you 

suggested we approach her because that’s what 

happened. 

EDEL: Yeah uhm but lawyers calling people out of the blue 

tends to make them nervous as well I’ve found in my 

experience 

BURKE: Yes. 

EDEL:  so that is the best thing to do I think uhm 

BURKE: Well I mean what the truth is that you rang Robyn 

and he suggested this approach. 

EDEL:  Yap he did. 

BURKE: So if you take the approach and you ring Giz and say 

as a matter or fact or a matter of course we rang 

Robyn Chappel knowing his interest in this area. 

EDEL:  Yeah. 

BURKE: And he asked us or suggested to us that we arrange a 

briefing for you and your colleagues in the Green’s. 

EDEL:  Yeah. 

BURKE: And so I’m ringing you because he made that 

suggestion but I’d clear it with Robyn first. 

EDEL:  Yeah okay that’s good advice we’ll do that. …” 330 

                                                      
330  CCC intercept evidence, 2 November 2006, 3:24pm, pp1-4. 
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9.19 On 3 November 2006 at 3:12pm Mr Burke had a telephone conversation with                       
Mr Kevin Reynolds, the husband of Hon Shelley Archer MLC, requesting his 
assistance: 

“Mate, uhm, I’ve asked Shelley to look at the committee that, uh, uh, 

a reference for a committee, anything you can do to encourage her.  

She is being very, very good but it’s quite important.” 331 

9.20 On 6 November 2006 Messrs Edel and Alex Jones met with Dr Justin Walawski, 
Chief Executive, AMEC.  The details of that meeting, and of a disclosure of the 
deliberations of SCEFO at that meeting are set out in Chapter 14. 

9.21 On 10 November 2006 Mr Alex Jones advised Mr Edel, Mr McMahon and                         
Mr Clive Jones of the following results from his efforts to contact Hon Giz Watson 
MLC: 

“I have been advised by Giz Watson’s office that the Committee has a 

full agenda until the end of the year and will not be able to consider 

the enquiry into the iron ore policy until March 2007. 

It appears someone has put the brakes on this until after the hearing. 

I suggest we get together for a chat early next week.” 332 

9.22 Based on the evidence, it appeared to the Committee that Hon Giz Watson MLC’s 
staff had merely advised Mr Alex Jones that SCEFO would not be considering 
anything new until March 2007, and that specific advice regarding the progress of the 
proposed iron ore inquiry was not provided. 

9.23 In obvious frustration, Mr McMahon responded by email at 3:21pm on 10 November 
2006: 

“Fuck these cunts let[‘s]  lodge subpenas asap.  Organise a meeting 

first thing am Monday invite cloughy - can you speak to jgrill 

first.” 333 

THE SCEFO MEETING ON 15 NOVEMBER 2006 

9.24 At the SCEFO meeting on Wednesday, 15 November 2006, further discussion on the 
proposed iron ore inquiry was deferred until an unspecified future meeting.334 

                                                      
331  CCC intercept evidence, Vol. 3, 3 November 2006, 3:12pm. 
332  Doc. 335, 10 November 2006, 3:02pm 
333  Doc. 334. 
334  Minutes of the Standing Committee on Estimates and Financial Operations, 15 November 2006, p2. 
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THE AMEC  LETTER  

9.25 On 27 November 2006 Mr Ian Loftus, Policy and Public Affairs Manager, AMEC 
wrote to Hon Giz Watson MLC in her capacity as Chair of SCEFO.  In the letter he 
wrote: 

“I understand the Legislative Council’s Estimates and Financial 

Operations Committee is considering an inquiry into Western 

Australia’s iron ore policy.  In AMEC’s view an inquiry is clearly 

warranted …”335 

9.26 AMEC’s letter attached a briefing paper which argued for change to the State’s iron 
ore policy.  Dr Walawski gave the following evidence to the Committee regarding 
AMEC’s motivation for sending the letter: 

“ Dr Walawski:  Since it was Cazaly’s lawyers that approached us 

and Cazaly asked us to meet with their lawyers, rightly or wrongly I 

determined that they perceived it to be in their interest for me to meet 

with their lawyers and to take on board the request of Phillips Fox.  I 

should add, though, that when we finally did decide to write to Giz 

Watson and the other four members, that was done after we had 

approached seven other iron ore exploration companies who are 

AMEC members via email and asked them whether they considered it 

in their interests to seek a review of the state’s iron ore policy. 

The CHAIRMAN:  And what was their response? 

Dr Walawski:  Their response was unanimous in that they wanted a 

review of the state’s iron ore policy.”336   

THE SCEFO MEETING ON 4 DECEMBER 2006 

9.27 SCEFO met on Monday, 4 December 2006 at 2:10pm.  All Members of SCEFO were 
present. 

9.28 The minutes of the meeting record that the letter from AMEC dated 27 November 
2006 was received by SCEFO and was given ‘deferred’ status.  A document granted 
deferred status remains confidential until a decision is made as to whether to make it 
public or not.  Deferred status is generally given by standing committees to a 
document when the Committee has not had a chance to consider the contents of the 
document and make a determination as to whether the document should be accepted 

                                                      
335  Letter from Mr Ian Loftus, Policy and Public Affairs Manager, The Association of Mining and 

Exploration Companies (Inc), 27 November 2006, p1. 
336  Dr Justin Walawski, Chief Executive, Association of Mining and Exploration Companies Inc., Transcript 

of Evidence, 17 April 2006, p5. 
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by the Committee and published with the full protection of parliamentary privilege, or 
where it has yet to be determined whether private status is warranted for the 
document. 

9.29 The minutes further record that the following occurred upon the receipt of the AMEC 
letter: 

“The Chair reminded Members that Committee deliberations are 

confidential and should not be disclosed to anyone.” 337 

9.30 This was the first occasion on which SCEFO, as a committee, were alerted to the fact 
that there may have been a disclosure of the committee’s confidential deliberations. 

9.31 The notes prepared by the staff of SCEFO at that meeting record that: “Anthony asked 

how they knew?”.338   

9.32 Hon Giz Watson MLC gave the following evidence to the Committee: 

“When this letter was tabled for us to consider as a committee, I was 

surprised to see a letter coming from a third party in regards to the 

consideration of an inquiry.  It seemed to me that AMEC had gone to 

some effort to outline their support for this inquiry, and I was 

surprised to receive this letter.  Mr Chairman, I believe I raised the 

question of confidentiality, and a number of other members discussed 

it.  I can remember questions being asked as to how did AMEC know 

we were seeking an inquiry, or considering establishing an inquiry, to 

the extent that I seem to recall that members were actually asked, 

“Well, did you ask AMEC to write to the committee?”  Again, my 

recollection is nobody actually said, “Yes, I asked them” or “I’ve 

spoken to them”, so there was no indication given by any member that 

AMEC was aware of the possible inquiry as a result of their specific 

contact with them.  Yes, Mr Chairman, at that time I thought it was 

appropriate to remind members that committee members potentially 

might be moving beyond the bounds of what our obligations are in 

terms of keeping committee deliberations private.”339 

9.33 The matter was deferred and put on the program for SCEFO’s meetings in 2007.340 

                                                      
337  Minutes of the Standing Committee on Estimates and Financial Operations, 4 December 2006, p1. 
338  Doc 47 (staff notes). 
339  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p10. 
340  Doc 47 (staff notes). 
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9.34 The deliberations of SCEFO at the meeting on 4 December 2006 were subsequently 
disclosed on 13 December 2006.  The particulars of the disclosure are set out in 
Chapter 11. 

9.35 On SCEFO’s instructions, the Committee Clerk for SCEFO contacted Mr Loftus to 
ascertain how AMEC had heard about the proposed inquiry.  In an email to                     
Mrs Peterson, Advisory Officer (General), SCEFO, at 11:28am on 5 December 2006, 
Ms Renae Jewell, Committee Clerk, SCEFO, wrote: 

“I spoke to Ian Loftus at AMEC and advised that the Committee will 

be considering [h]is correspondence next week.  When I asked how he 

heard about the possible inquiry, he said it was ‘word of mouth in the 

industry’.  He went on to say someone in the industry may of spoken 

to Giz, but he wasn’t sure.”341 

THE SCEFO MEETING ON 13 DECEMBER 2006 

9.36 SCEFO met at 2:41pm on 13 December 2006.  Hon Nigel Hallett MLC was an 
apology.  The staff of SCEFO advised SCEFO as to the information that they had 
received from Mr Ian Loftus that AMEC had heard about the proposed iron ore 
inquiry as a result of “word of mouth”.342  SCEFO conferred private status on the 
letter from AMEC, and resolved that: 

“… if an inquiry is established into this issue it will review the status 

of this correspondence.”343 

9.37 The Committee notes that this resolution, and the Chair’s warning against the 
disclosure of confidential committee proceedings on 4 December 2006, should have 
made it abundantly clear to all Members of SCEFO that SCEFO’s deliberations on the 
question as to whether to proceed with an inquiry into the State’s iron ore industry 
were not to be disclosed without authorisation. 

9.38 In considering the substantive proposal for an inquiry into the State’s iron ore 
industry, the minutes of the meeting note the following deliberations of SCEFO: 

“Western Australia’s Iron Ore Policy 

Hon. Ken Travers requested it be noted that he would prefer not to do 

this inquiry.  The Committee agreed that if this inquiry does progress, 

a focussed Terms of Reference will need to be developed, as there 

                                                      
341  Doc. 17. 
342  Minutes of the Standing Committee on Estimates and Financial Operations, 13 December 2006, p1. 
343  Ibid, p2. 
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have already been several inquiries and reviews done on the Mining 

Industry in Western Australia. 

Hon Anthony Fels is to provide the AOG with the Terms of Reference 

he has drafted.  The Committee instructed the AOG to make 

preliminary enquiries by drafting letters to both the Minister for 

Resources and the Minister for State Development, asking for their 

response to issues raised in the letter from AMEC.  The Chair is to 

sign the letter.”344 

9.39 On 18 December 2006 Hon Anthony Fels MLC provided the Committee with terms of 
reference for the proposed iron ore inquiry.345  It is worthwhile noting that although 
the terms of reference were provided under Hon Anthony Fels MLC’s letterhead, they 
are identical to the terms of reference provided to Hon Anthony Fels MLC by                   
Mr Crichton-Browne on 23 October 2006.346  Hon Anthony Fels MLC gave the 
following evidence to the Committee: 

“ Mr URQUHART:  Do you accept that the terms of reference under 

your letterhead of 18 December 2006 are identical to the very word to 

the draft that Mr Crichton-Browne sent to you on 23 October?   

Hon ANTHONY FELS:  Yes.   

Mr URQUHART:  Did you bring to the committee’s attention the fact 

that the terms of reference that you would be providing would simply 

be a replication of what Mr Crichton-Browne had already given to 

you?   

Hon ANTHONY FELS:  No.   

Mr URQUHART:  Is there any reason for that?   

Hon ANTHONY FELS:  It has got absolutely nothing to do with the 

terms of reference.  They were the terms of reference that were - I 

understand they were drafted by lawyers, and they addressed all of 

the issues of whether it fitted within the committee’s terms of 

reference, and the details.  I did subsequently raise the issue, yes, that 

Malcolm McCusker had had a look at it and believed that it fitted the 

terms of reference of the estimates committee. 

                                                      
344  Ibid, p4. 
345  Doc. 3. 
346  Email from Mr Noel Crichton-Browne to Hon Anthony Fels MLC, 23 October 2006, 5:31pm, Doc. 478. 



REPORT CHAPTER 9: Deliberations of the Standing Committee Relating to a Proposed Inquiry 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 169 

Mr URQUHART:  But you did not raise the fact that Mr Crichton-

Browne had been involved in this?   

Hon ANTHONY FELS:  No.”347 

9.40 On 8 January 2007 SCEFO sent identical letters to the Minister for Resources and the 
Minister for State Development requesting the following information on the State’s 
iron ore policy:348 

i) a copy of the Government’s iron ore policy; 

ii)  what is the current level of mineral exploration in Western Australia 
generally, and for iron ore specifically?; 

iii)  what strategies are employed by the State to encourage investment in mineral 
exploration in Western Australia generally, and for iron ore specifically?; and 

iv) how have State Agreement Acts been used to facilitate the development of 
iron ore resources in Western Australia? 

9.41 On 16 January 2007, Dr Justin Walawski forwarded to Mr Nathan McMahon by email 
a copy of AMEC’s letter of 27 November 2006 to SCEFO.  In the email, Dr Walawski 
wrote: 

“Ian [Loftus] spoke with the Committee secretary last week.  The 

Committee Secretary advised that: 

(a) The Committee has not met since the letter was sent; 

(b) The Committee will not meet until late January at the earliest; 

(c)  AMEC hopes to have at least an unofficial response early-mid 

February.”349 

9.42 The Committee notes that the disclosure to a third person of a document that has been 
given private status by a parliamentary committee may be a contempt of that 
committee.  However, it is noted that the document in question was an unsolicited 
letter from AMEC to SCEFO, and it appears from the evidence that SCEFO did not 
advise AMEC of the fact that AMEC’s letter had been made temporarily private (that 
is, it was made private until SCEFO had resolved the question whether or not to 
undertake the proposed iron ore inquiry).  In the circumstances, the Committee could 

                                                      
347  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p33. 
348  Docs. 11 and 12. 
349  Email from Dr Justin Walawski to Mr Nathan McMahon and Mr Ian Loftus, 16 January 2007, 11:42am, 

Doc. 326. 
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not find that the limited disclosure by AMEC of their letter to SCEFO would have 
impeded or obstructed the functioning of SCEFO in any way, and it therefore could 
not find that a contempt had occurred. 

9.43 On 17 January 2007 Mr Alex Jones advised Mr Crichton-Browne by email that he had 
been informed by AMEC that AMEC had independently approached Hon Giz Watson 
MLC.350 

9.44 On 22 January 2007 Mr Ian Loftus, AMEC, emailed Mr Nathan McMahon to advise 
that SCEFO was going to meet on 31 January 2007: “…to consider whether it holds 

an inquiry/review of WA state iron ore policy.  We should know on 1 February what 

[the] outcome is”.351  

9.45 On 25 January 2007 the Minister for State Development responded to SCEFO’s 
request for information on the State’s iron ore policy.352  The letter was received by 
SCEFO staff on 30 January 2007.  The letter states, in part: 

“There is no formally documented government policy on iron ore.” 

9.46 At 1:00pm on 29 January 2007 Hon Anthony Fels MLC met with SCEFO’s Advisory 
Officer (General), Mrs Lisa Peterson, to discuss the draft terms of reference for the 
iron ore inquiry that he had provided on 18 December 2006.353  Hon Anthony Fels 
MLC gave the following evidence regarding this conversation: 

“I recall Lisa Peterson having some difficulty with the terms of 

reference, because I had a meeting with her privately at least once - I 

had discussions on the phone with her about it, and I had a meeting 

with her in her office about that - about whether we should not refine 

it so that it was not such a broad inquiry.” 354 

9.47 Mrs Peterson’s concerns subsequently appeared in a memorandum to SCEFO dated 
31 January 2007.355  The memorandum notes: 

“Should the Committee wish to pursue an inquiry into the iron ore 

industry in WA it is important that the inquiry is within the scope of 

the Committee’s term of reference i.e. matters relating to the financial 

administration of the State. 

                                                      
350  Email from Mr Alex Jones to Mr Noel Crichton-Browne, 17 January 2007, 12:02pm, Doc. 142. 
351  Email from Mr Ian Loftus to Mr Nathan McMahon, 22 January 2007, Doc. 141. 
352  Letter from the Minister for State Development to the Standing Committee on Estimates and Financial 

Operations, 25 January 2007. 
353  Diary of Hon Anthony Fels MLC. 
354  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, p15. 
355  Doc. 15. 
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I have reviewed the proposed terms of reference provided by Hon 

Anthony Fels MLC and note that many of the matters (except for item 

5) perhaps better fall within those of public administration rather 

than financial administration.”356   

9.48 Mrs Peterson also noted in the memorandum that she had discussed the draft terms of 
reference with Hon Anthony Fels MLC in order to ascertain “his intention for such an 

inquiry” .357  She also proposed an alternate set of terms of reference centred on the 
impact of the State Government’s policies with respect to investment in iron ore 
exploration and iron ore royalties. 

THE SCEFO MEETING ON 31 JANUARY 2007 

9.49 SCEFO met at 1:08pm on 31 January 2007.  All Members were present. 

9.50 Perhaps the most extensive deliberation of SCEFO on the question as to a proposed 
inquiry into the State’s iron ore industry took place at this meeting.  The minutes of 
the meeting record that Hon Anthony Fels MLC’s draft terms of reference dated                
18 December 2006 were received by SCEFO and the status of the document was 
deferred.358  In its consideration of other correspondence received, SCEFO received a 
letter from the Minister for State Development dated 25 January 2007 (received by 
SCEFO staff on 30 January 2007) setting out information on WA’s iron ore policy.  
Although not recorded in the minutes of SCEFO until the meeting of 26 March 2007, 
the letter was tabled at the meeting of 31 January 2007 and its status was deferred.359  
A document granted deferred status remains confidential until the Committee makes a 
decision whether to make it public or not. 

9.51 The minutes also record the following:  

“The AOG gave a summary of all correspondence received in regards 

to this issue.  The AOG tabled a memo she had prepared dated                  

31 January 2007 re ‘Suggested Terms of Reference - Iron Ore 

Industry’ and advised that if the Committee decided to proceed with 

this inquiry it was important to ensure that the terms of reference was 

within its scope. 

Discussion ensued and suggestion was made of conducting a joint 

inquiry with the Public Administration Committee.  The CC sought 

advice from Paul Grant, Advisory Officer (Legal) who instructed that 

while a joint inquiry is possible, administratively it would demand a 
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358  Minutes of the Standing Committee on Estimates and Financial Operations, 31 January 2007, p2. 
359  Minutes of the Standing Committee on Estimates and Financial Operations, 26 March 2007, p3. 
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significantly increased workload.  Also, the two Committees would 

have to report back separately to the House.  The Committee agreed 

to defer further discussion until the next meeting.” 360 

9.52 Mrs Peterson gave the following evidence of how the deliberations of SCEFO 
progressed at this meeting: 

“ Mrs Peterson:  Okay.  The committee considered my memo and the 

terms of reference provided by Anthony, and then discussion started 

about whether they agreed with the advice that I was given and 

whether they agreed that the matters fell more towards public 

administration or not.  Varying views were expressed.  Anthony was 

saying that he felt that it was within the scope.  Some of the committee 

members were trying to ask Anthony what he wanted to achieve to see 

how they could understand and perhaps see how they could fit in their 

thinking with what Anthony’s was.  It was suggested that perhaps we 

have a joint inquiry with the public administration committee.  That 

was a member’s suggestion, but I do not know which member 

suggested that.  At that meeting, we sought the advice of Paul Grant 

about what that would involve and if the committee could do that.  I 

think at the end, they decided that they needed more time to think 

about it.  So they had not come to a decision but there were varying 

views expressed as to whether matters were within the terms of 

reference and trying to understand what Anthony wanted to actually 

look at and achieve by the inquiry so they could, in their minds, 

determine what were the terms of reference and whether they wanted 

to make that inquiry or not. 

Hon ADELE FARINA :  So the committee deferred any 

determination on that question to a future meeting? 

Mrs Peterson:  That is correct. 

Hon ADELE FARINA :  During the course of that discussion, did 

Hon Anthony Fels express a view that the iron ore policy has an 

impact on the royalty stream and that this affected the finances of the 

state and so his proposed terms of reference were within the scope of 

the committee’s terms of reference for an inquiry? 

Mrs Peterson:  I cannot recall Anthony saying that in those words.  I 

do recall Anthony saying that he had received advice that the terms of 

reference do fall within our committee’s terms of reference. 

                                                      
360  Minutes of the Standing Committee on Estimates and Financial Operations, 31 January 2007, p4. 
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Hon ADELE FARINA :  Did he say who he received that advice 

from? 

Mrs Peterson:  He said that Phillips Fox had advised him. 

Hon ADELE FARINA :  Did he explain how it was that Phillips Fox 

came to give him that advice? 

Mrs Peterson:  No-one asked him that follow-up and the discussion 

moved on. 

Hon ADELE FARINA :  Subsequent to that meeting on 31 January, 

did you have any further discussions with Hon Anthony Fels in 

relation to the question of the terms of reference and the jurisdiction 

of the committee? 

Mrs Peterson:  After that meeting?  No. 

Hon BARRY HOUSE:  Just to finish that off, Lisa, in their 

discussions within the committee, was there any authorisation, either 

formal or informal, for anybody, staff or committee members, to 

discuss with anybody else about whether the terms of reference might 

fit better with the public administration committee? 

Mrs Peterson:  No.  At that meeting, the committee decided that it 

wanted to think about it more, and Anthony actually asked the 

question, “Can I discuss this with Barry?”, referring to you as 

Chairman of the public administration committee.  The committee 

expressly declined and said, “No, we do not want to discuss this with 

anyone until we have made a decision on what we are going to do”. 

Hon BARRY HOUSE:  Okay, thanks. 

Mrs Peterson:  Sorry, Adele, just going back to the response to 

Phillips Fox, I do recall Ken Travers saying it is not Phillips Fox who 

decide; ultimately, it is the Clerk and the house who will decide what 

falls within our terms of reference and then the conversation moved 

on.”361 

9.53 Hon Ken Travers MLC gave the following evidence: 

“I have a bit of a concern that one of the members, Hon Anthony 

Fels, potentially misled the committee, and that does concern me as to 

                                                      
361  Mrs Lisa Peterson, Advisory Officer (General), Standing Committee on Estimates and Financial 
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where he got assistance in getting the terms of reference drafted, 

because he implied that he had been given assistance by a lawyer 

from Phillips Fox.  If I heard the name again, I suspect I would 

remember it, but I specifically recall they were from Phillips Fox, and 

also from Malcolm McCusker in terms of getting the terms of 

reference drafted.   

He identified to us that that had occurred.  He did not identify that he 

had them from Noel Crichton-Browne.  I found it interesting that he 

identified two of the people who may have assisted him, but from 

subsequent media, the suggestion was made in hearings in the CCC 

that a third person assisted him whom he did not disclose to the 

committee.  I found it concerning that he may not have been fully 

frank with his other committee members.  My view is that you need to 

be fairly frank with your committee members about these matters.  

The reason I recall it was Phillips Fox and Malcolm McCusker is that 

I made a mental note at the time and went onto the Internet and 

identified that Phillips Fox was the law firm that acted for Cazaly 

Resources, which caused my suspicions about whether the motives for 

this inquiry were in the public interest or more specifically related to 

the interests of a particular company.”362   

9.54 A number of disclosures of the deliberations of SCEFO took place in the lead up to 
and immediately after the SCEFO meeting on 31 January 2007.  The particulars of 
those disclosures are set out in Chapters 11 and 13. 

THE DEFERMENT OF THE PROPOSED IRON ORE INQUIRY  

9.55 As noted earlier in the report, and in the Special Report of SCEFO in March 2007, 
Hon Giz Watson MLC was approached by officers from the CCC in early February 
2007. 

9.56 On 20 March 2007 Mr Ian Loftus, AMEC, enquired of the staff as to the status of the 
proposed iron ore inquiry.  He was advised that no decision had been made in the 
matter.363 

9.57 At 2:10pm on 26 March 2007 SCEFO met.  Hon Shelley Archer MLC had by this 
stage resigned from the committee and Hon Anthony Fels MLC had sought leave of 
absence from SCEFO until the Committee completed its inquiry.  SCEFO agreed to 

                                                      
362  Hon Ken Travers MLC, Transcript of Evidence, 10 April 2007, pp13-14. 
363  Phone file note of Ms Renae Jewell, Committee Clerk, Standing Committee on Estimates and Financial 

Operations, 20 march 2007, 12:10pm. 
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defer its consideration of inquiring into the iron ore industry, including any related 
correspondence until the Committee had reported.364 

THE DEATH OF THE STRATEGY  

9.58 It was the evidence of Mr Alex Jones to the Committee that the CCC hearings into 
Lobbying and alleged public sector misconduct in February 2007, following on from 
the CCC hearings into the Smiths Beach Development at Yallingup in November and 
December 2006, and the associated negative publicity surrounding Mr Brian Burke 
and Mr Julian Grill, effectively brought an end to the strategy for a parliamentary 
inquiry into the iron ore industry: 

“Once that information about the CCC inquiry into Mr Burke and        

Mr Grill became publicly available, the interest in and the pursuit of 

the inquiry was dropped for two reasons: first of all, at that time no-

one wanted to be associated with Mr Burke or Mr Grill.  It is quite 

apparent that anyone who is associated, whether by reason of 

attending a dinner party or not, seems to get tarred with some fairly 

bad publicity.  It was also, I think, quite apparent that, given that the 

proposed inquiry had been associated with Burke and Grill, the 

prospect of that then being successful was significantly reduced.  I 

cannot recall off the top of my head precisely when that occurred, but 

it would have been early this year when the CCC information first 

broke, and, really, the idea for the inquiry was dropped at that 

stage.”365 

9.59 On 18 January 2007, Mr Nathan McMahon, Managing Director, Cazaly Resources 
Limited, publicly ruled out a settlement with Rio Tinto Limited over the Shovelanna 
site: 

"We think morally and more importantly legally, the tenements should 

belong to us, we think minister Bowler has made an awful mistake 

based on bad advice and we want to explore, mine and develop 

Shovelanna."366 

9.60 On 13 February 2007 a facsimile letter was sent from Mr Grill to Mr Rimes 
confirming the conclusion of the agreement to provide consulting services to Echelon 
Resources Limited effective from that day.  Financial records provided to the 
Committee show a total of $77,000 was paid by Fusion Resources Limited (of which 
Mr Ian Middlemas and Mr Rimes are directors) to “Julian Grill Consulting Pty Ltd”, 

                                                      
364  Minutes of the Standing Committee on Estimates and Financial Operations, 26 March 2007, p3. 
365  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 16 May 2007, p15. 
366  http://www.news.com.au/heraldsun/story/0,21985,21076380-664,00.html, (viewed on 20 October 2007). 
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comprising $11,000 per month for March and April 2006, and $5,500 per month 
between June 2006 and February 2007.367  

9.61 The CCC commenced public hearings in February 2007 as part of an investigation 
into lobbying and alleged public sector misconduct. On 21 February 2007,                             
Mr Noel Crichton-Browne gave evidence of conversations that he had had with                 
Hon Anthony Fels MLC in relation to SCEFO and a proposed iron ore inquiry.                 
Hon Shelley Archer MLC appeared as a witness on 28 February 2007 and, although 
counsel assisting the CCC referred to SCEFO and the proposed iron ore inquiry,                  
Hon Shelley Archer MLC was never questioned on the subject. 

Observation 2 

The Committee observes that there were a number of disclosures from separate sources 
of the deliberations of the Standing Committee on Estimates and Financial Operations 
relating to a proposed inquiry into the State’s iron ore policy between 30 October 2006 
and 31 January 2007, each of which was a breach of privilege and a contempt of the 
Parliament (the particulars of which are set out in the following findings in this report) 
and each of which resulted from a strategy to use the proceedings of the Standing 
Committee on Estimates and Financial Operations for improper purposes. 

Specifically the strategy involved using the Standing Committee on Estimates and 
Financial Operations to establish an inquiry into the State’s iron ore policy, not 
primarily for the purposes of the inquiry itself, but for the purpose of: 

a) using the inquiry to influence or persuade Rio Tinto Limited to settle the 
dispute over the Shovelanna tenement on terms favourable to Cazaly 
Resources Limited by: 

- calling or threatening to call as witnesses Rio Tinto Limited 
executives for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the 

Supreme Court appeal against former Minister Bowler’s decision 
on the Shovelanna tenement;  

    

b) using the inquiry to influence or persuade the State Government 
(Minister) to accede to or to facilitate the settlement of the dispute over 
the Shovelanna tenement on terms favourable to Cazaly Resources 
Limited by: 

                                                      
367  Letter and financial records provided by Mr Matthew Rimes at Committee hearing on 12 September 

2007. 
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- calling or threatening to call as witnesses senior public servants, 
and Ministers for questioning before the Standing Committee on 
Estimates and Financial Operations and publicly embarrassing 
them; and 

 
- uncovering useful documents and/or evidence to assist in the 

Supreme Court appeal against former Minister Bowler’s decision 
on the Shovelanna tenement; 

    

c) influencing the outcome of the legal proceedings then on foot before the 
Court of Appeal of the Supreme Court of Western Australia against 
former Minister Bowler’s decision on the Shovelanna dispute by: 

- stirring up public support for Cazaly Resources Limited;  
 
- attempting to circumvent the sub judice rule by taking active 

steps to disguise the fact that Cazaly Resources Limited was 
promoting the proposed inquiry into the State’s iron ore policy; 
and 

 
- uncovering useful documents/and or evidence in the Standing 

Committee on Estimates and Financial Operations proceedings to 
assist in the Supreme Court appeal; and 

 

d) discrediting the State’s iron ore policy so that the policy could not and 
would not be relied on by the Minister in the event that the Supreme 
Court sent the matter back to the Minister for a fresh decision. 

Central to the successful execution of the strategy was the influencing of at least two 
Members of the Standing Committee on Estimates and Financial Operations in the 
performance of their duties as committee Members for the improper purposes of 
obtaining knowledge of the confidential deliberations of the Standing Committee on 
Estimates and Financial Operations (unauthorised disclosures) and influencing the 
proceedings of the Standing Committee on Estimates and Financial Operations (in 
particular, the calling of witnesses, the examination of witnesses, the content of the 
Standing Committee on Estimates and Financial Operations inquiry report, its findings 
and recommendations), as required dependent on whether or not a settlement in the 
legal proceedings was achieved.   

The Committee observes that the strategy was devised and implemented principally by 
Mr Brian Burke and Mr Julian Grill on the authority  of Mr Nathan McMahon, 
Managing Director, Cazaly Resources Limited and Mr Clive Jones, Joint Managing 
Director, Cazaly Resources Limited.   

The Committee further observes that a number of Cazaly Resources Limited and 
Echelon Resources Limited consultants and lawyers and Echelon Resources Limited 
directors had varying degrees of involvement in the development and/or implementation 



Select Committee of Privilege REPORT 

178 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

of the strategy (or parts of the strategy), including Mr Robert Edel, Partner, DLA 
Phillips Fox; Mr Alex Jones, Senior Associate, DLA Phillips Fox; Mr Peter Clough, 
Mining Consultant for Cazaly Resources Limited; Mr David Tasker, Account Manager, 
Professional Public Relations; Mr Matthew Rimes, then Managing Director of Echelon 
Resources Limited; and others unknown. 

The Committee notes that a number of people were involved at varying degrees in the 
implementation of the strategy and, based on the evidence before the Committee, without 
knowledge of the full details of the strategy and its true purpose, including Mr Noel 
Crichton-Browne, Lobbyist for Cazaly Resources Limited; Dr Walawski, Chief 
Executive, the Association of Mining and Exploration Companies Inc.; Mr Ian Loftus, 
Policy and Public Affairs Manager, the Association of Mining and Exploration 
Companies Inc.; and Mr Malcolm McCusker QC, Barrister. 

The Committee observes that Hon Shelley Archer MLC and Hon Anthony Fels MLC 
were not informed as to the full details of the strategy and its true purpose. Further, the 
Committee notes that the participants deliberately concealed or down-played the fact 
that they were acting on behalf of Cazaly Resources Limited and Echelon Resources 
Limited and concealed that the true purpose of the proposed inquiry was to assist Cazaly 
Resources Limited and Echelon Resources Limited to obtain a commercially favourable 
outcome in the Shovelanna dispute. 

The Committee notes that a mere intention to have the State’s iron ore policy 
investigated and discredited is not, of itself, an improper motive for referring a matter to 
a parliamentary committee for inquiry.  Such inquiries are regularly conducted by 
parliamentary committees, and they are an important mechanism by which members of 
the public may legitimately initiate a review of the actions and policies of the Executive.    
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CHAPTER 10 

DISCLOSURE OF THE DELIBERATIONS OF THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS BY 

HON SHELLEY ARCHER MLC 

THE DISCLOSURE 

10.1 On 30 October 2006 at approximately 5:30pm Hon Shelley Archer MLC disclosed to 
Mr Brian Burke in a telephone conversation the deliberations of a meeting of SCEFO 
held on that day in relation to a proposed inquiry into the State’s iron ore industry. 

HON SHELLEY ARCHER’S UNDERSTANDING OF PARLIAMENTARY PRIVILEGE AND THE 

CONFIDENTIALITY OF COMMITTEE PROCEEDINGS 

10.2 The Committee notes that Hon Shelley Archer MLC had the benefit of participation in 
the 2005 New Members’ Induction Program, where aspects of parliamentary privilege 
and the obligations of parliamentary committee membership were discussed. 

10.3 The 2005 New Members’ Induction Program was presented to a group of new 
Members on 3 May 2005 and repeated for a second group of new Members on                 
17 May 2005 by Ms Mia Betjeman, then Clerk Assistant (Committees).                           
Hon Shelley Archer MLC attended the program on 17 May 2005. 368 

10.4 Ms Betjeman provided the Committee with her powerpoint presentation and speech 
notes for the 2005 New Members’ Induction Program, and confirmed that she had 
followed her speech notes in her presentations.369  Ms Betjeman’s speech notes 
relevantly state: 

“Be mindful that all committee material is confidential and cannot be 

released without a formal resolution of the Committee.  

… 

ALL DELIBERATIVE MEETINGS MUST BE HELD IN PRIVATE 

… 

Do not disclose committee deliberations and material unless public 

                                                      
368  Hon Shelley Archer MLC attended 2005 New Members’ Induction on 17 May 2005: See attendance 

sheet and feedback form. 
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- All committee material is confidential  

- Cannot be released without a formal resolution of the 

Committee.   

- Any unauthorised release may be considered a contempt of 

Parliament. 

Some tangible situations you may encounter: 

1. Committee members must not discuss matters before a 

committee with electorate staff or research staff external to 

the office.   

This prohibition does not apply to discussing a bill generally 

as the bill would have been tabled in the House, and is a 

matter of public record.  In such case the committee member 

may discuss the matter but only insofar as if they were a 

member of the House and not of the committee.   

2.  Committee members should be careful that, in the course of 

publicly discussing a matter before their committee, they: 

- do not pre-empt consideration of the matter by the committee 

or the committee’s report to the House;  

- any comment, if comment must be made, is expressly made as 

a member of Parliament and not as a committee member, and  

- any discussion does not disclose confidential matters before 

the committee.”370  

10.5 Hon Shelley Archer MLC gave the following evidence as to her understanding of 
committee confidentiality following the 2005 New Members’ Induction: 

“ Mr URQUHART:  Documentation available from this select 

committee indicates that you attended what is called a new members 

induction presentation on 17 May 2005.  Do you recall that? 

Hon SHELLEY ARCHER:  I missed quite a number of the 

inductions for members of Parliament because I was overseas. 

                                                                                                                                                         
369  Letter from Mr Paul Grant, Clerk Assistant (Committees) to Mr Philip Urquhart, Barrister, 7 September 

2007, p1. 
370  Clerk Assistant (Committees) Speech Notes, 2005 New Members’ Induction, 3 May 2005 and 17 May 

2005. 
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Mr URQUHART:  What about the new members induction 

presentation on 17 May? 

Hon SHELLEY ARCHER:  I do not recollect whether that was the 

date I attended part or some of the induction.   

Mr URQUHART:  It would appear from a feedback form that you 

completed at the conclusion of that presentation that you were indeed 

present during the entire presentation. 

Hon SHELLEY ARCHER:  If you have that information, then I 

obviously must have been there, Mr Urquhart. 

Mr URQUHART:  Do you recall that this induction concentrated on 

the Legislative Council’s committee systems and procedures? 

Hon SHELLEY ARCHER:  I do not recollect.   

Mr URQUHART:  I assume you were paying attention when you 

attended.   

Hon SHELLEY ARCHER:  There was that much information, Mr 

Urquhart, it was all a little bit too much to take in at once. 

… 

Hon SHELLEY ARCHER:  As I discussed in my evidence in the first 

appearance here, quite a number of us new members of Parliament 

had to quite often speak to the chairpeople of our committees to 

further understand what parliamentary privilege was and what we 

were entitled to do and what we were entitled not to do, as there are 

substantial amounts of grey area in relation to what other people 

seem to think is parliamentary privilege. 

… 

Mr URQUHART:  Do you accept that what Ms Betjeman has to say 

here is quite clear? 

Hon SHELLEY ARCHER:  Yes, what Ms Betjeman has to say is 

quite clear, but it is also very good for new members of Parliament to 

have that clarified by chairpersons of committees, especially if they 

are unsure.”371 

                                                      
371  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, pp3-5. 
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10.6 On 24 September 2007 Hon Shelley Archer MLC gave the following evidence: 

“ Mr URQUHART:  May I ask why it is that you were not aware, 

bearing in mind that material received, the induction presentation you 

had been on, and the fact that you had already spent over a year as a 

member of standing committees, why it was that you did not 

understand that deliberations of standing committee meetings were 

confidential? 

Hon SHELLEY ARCHER:  Because I am a new member of 

Parliament and it takes a while to learn these things.”372 

10.7 Hon Shelley Archer MLC also stated: 

“It is much better to get the information straight from the person who 

chairs the committee and who has substantial information - 

substantial experience - in dealing with committees, rather than 

relying on a piece of paper. 

… 

after 30 October [2006], there were quite a number of us new 

members on the Estimates and Financial Operations committee, who 

needed to have clarified with Hon Giz Watson, who was the 

chairperson, what it was exactly we could and could not discuss with 

other people outside the committee. 

… 

Once it was clarified with Hon Giz Watson, after 30 October - it was 

probably the last discussion - I cannot recollect the last discussion - it 
would have been some time in January or February [2007] - that you 

could not even discuss it with the minister unless you had specific 

permission.  You could not discuss it with another member of 

Parliament without specific permission from the committee.  I think 

that was about all that we needed clarified. ”373  

10.8 The Committee notes that the issue of confidentiality of committee proceedings and 
the need for Members to get the Committee’s authorisation to disclose those 
proceedings would have been discussed at least twice by SCEFO in late 2006.  Firstly, 
at the SCEFO meeting on 30 October 2006 when Hon Ken Travers MLC discussed 
obtaining a briefing from the Minister for Resources.  Secondly, at the SCEFO 

                                                      
372  Hon Shelley Archer MLC, Transcript of Evidence, 17 September 2007, p3. 
373  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, pp6-8. 
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meeting on 4 December 2006 when Hon Giz Watson MLC counselled Members on 
the confidentiality of committee proceedings following the receipt of the letter from 
AMEC.  

10.9 As to any procedural advice on this question of confidentiality that Hon Shelley 
Archer MLC may have obtained from Hon Giz Watson MLC, Chair of SCEFO, Hon 
Giz Watson MLC gave the following evidence to the Committee: 

“ Mr URQUHART:  Has Hon Shelley Archer ever approached you 

and asked you for your views about privilege within a committee 

meeting?   

Hon GIZ WATSON:  Not to my knowledge, Mr Urquhart.  I cannot 

recall a conversation of that nature, no.   

… 

Mr URQUHART… I am referring specifically to the disclosure by a 

committee member to a third party of what the views were of fellow 

committee members.   

Hon GIZ WATSON:  I certainly would not have suggested that that 

was appropriate, no.   

Mr URQUHART:  I have mentioned Hon Shelley Archer as to 

whether she approached you.  I gather from your answer she may 

have, but you are not sure?   

Hon GIZ WATSON:  I have no recollection of that.  I think it is not 

likely.  Sorry, it is over 12 months ago.   

… 

Mr URQUHART:  This is no criticism of you, Ms Watson, but you 

have indicated there that you are not quite sure whether Ms Archer 

has ever discussed parliamentary privileges as it relates to standing 

committees.  Can I ask you: has she ever said something to you along 

the lines of it was her understanding that she could disclose to third 

parties how fellow committee members may vote on a proposed 

inquiry?  

Hon GIZ WATSON:  Mr Urquhart, she would not have got that 

impression from me because that is certainly not my view.  I do not 

know, if she did have that impression, where she gathered it from.   
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Mr URQUHART:  If she had ever mentioned that to you, I gather you 

would have corrected her? 

Hon GIZ WATSON:  Yes, I would have certainly indicated that that 

would be a breach of the privacy of the committee’s work and had the 

potential to jeopardise the trust that has to work within standing 

committees.  I guess I keep on coming back to what are we trying to 

do with these committees and how do you make sure that the 

committees operate on a level of consensus and trust.  To do that, you 

have to be sure that what you say in that sort of revealing your 

intentions or your political views has to be kept private to the 

committee.”374 

10.10 Hon Giz Watson MLC also added that if a new Member had asked her for procedural 
advice, then: 

“I would always recommend that they take their primary advice from 

the staff and, at the best, from the Clerk.  I think it is really important 

that members have that clear in their minds.”375 

10.11 In addition to the induction seminars for new Members of Parliament held in 2005, it 
is the practice in the Legislative Council that all those Members of the Legislative 
Council that are appointed to standing committees receive written induction material 
in relation to their committee membership.  In August 2005, Hon Shelley Archer 
MLC commenced as a Member of the newly established SCEFO. 

10.12 The first meeting of SCEFO was on 15 August 2005 at 2:35pm.376                                   
Hon Shelley Archer MLC was an apology for this first meeting, and so missed the 
benefit of an oral presentation of the written induction material by the staff of 
SCEFO.377  Nevertheless, from 5 August 2005 the written induction material had been 
distributed to the Members of SCEFO, including Hon Shelley Archer MLC, in 
preparation for the first meeting.378 

10.13 The Induction Memorandum for SCEFO Members relevantly states: 

“Disclosure of private evidence or a committee’s deliberations 

(including a draft report) before the committee reports to the Council, 

                                                      
374  Hon Giz Watson MLC, Chair, Standing Committee on Estimates and Financial Operations, Transcript of 

Evidence, 24 September 2007, p4 and p6. 
375  Hon Giz Watson MLC, Transcript of Evidence, 24 September 2007, p4. 
376  Minutes, Standing Committee on Estimates and Financial Operations, 15 August 2005, p1. 
377  Ibid. 
378  Docs 525 and 528. 
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and without prior authorisation by the Committee, is a breach of 

privilege under SOs 322 –324. 

The rules about the status of proceedings and premature disclosure of 

confidential proceedings are not without sanction.  The release of 

committee proceedings contrary to Standing Orders or in breach of 

parliamentary privilege is an example of an action that may be 

considered a contempt of the Council.  As such, the consequences for 

the person(s) involved in such an action can be serious and may lead 

to an investigation by a select committee of privilege.  If a privilege 

committee finds that a breach of privilege has occurred, it can 

recommend to the Council a suitable penalty.  While the Council has 

the power to imprison, the penalty is more likely to range from 

censure to suspension from the Council for a period of time (if a 

member) or a fine (if a member of the public). 

Committee members should not discuss confidential committee 

matters with any person other than Committee members and 

Committee staff.   For example, Committee members must not discuss 

matters before the Committee with electorate staff or research staff 

external to the LCCO.  This prohibition does not apply to discussing a 

bill generally, as the bill would have been tabled in the House, and is 

a matter of public record.  In such a case the Committee member may 

discuss the matter, but only insofar as if they are a member of the 

House and not of the Committee. 

Accordingly members should be careful that, in the course of publicly 

discussing a matter before the Committee: 

a) they do not pre-empt consideration of the matter by 

the Committee or the Committee’s report to the 

House; 

b) they do not make statements that can be taken in any 

way as a statement on behalf of the Committee, 

unless the member has the Committee’s authority; 

c) any comment, if comment must be made, is expressly 

made as a member of Parliament and not as a 

Committee member; and 
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d) any discussion does not disclose confidential matters 

before the Committee.”379 

10.14 The Committee is of the view that the above induction information should have 
provided Hon Shelley Archer MLC with a more than adequate understanding of the 
confidentiality requirements of standing committee membership.  There is an onus on 
Members to know and take active steps to learn the requirements of their job, and to 
make sure that they read and understand such important procedural advice, and to seek 
clarification from the Clerk of the Legislative Council if in doubt.   

10.15 In her evidence on 10 April 2007 Hon Shelley Archer MLC acknowledged that the 
leaking of a committee’s deliberations on the question of undertaking a proposed 
inquiry could, and had in this very instance, prejudiced a committee’s discussions as 
to a proposed future inquiry: 

“ The CHAIRMAN:  Do you believe that the fact AMEC knew about 

the possibility of the committee undertaking an inquiry into Western 

Australia’s iron ore policy would prejudice such an inquiry if the 

committee had resolved to undertake one? 

Hon SHELLEY ARCHER:  I probably did, yes. 

The CHAIRMAN:  Why did you come to that conclusion? 

Hon SHELLEY ARCHER:  As I understand how committees work, 

you determine whether you want the inquiry and then you have the 

inquiry.  It has been expressed to me that AMEC is a lobby group for 

small mining companies.  It is like a chamber of commerce, I guess.  

For it to have the inside knowledge, so to speak, of an inquiry - the 

discussion that we had on 4 December was that it was a little 

inappropriate. 

The CHAIRMAN:  If other people knew, would that also prejudice 

the inquiry? 

Hon SHELLEY ARCHER:  At the time, I understood that AMEC 

was the only one who knew. 

The CHAIRMAN:  But if other people did know, do you think that 

would have prejudiced the inquiry? 

Hon SHELLEY ARCHER:  It has prejudiced the whole inquiry.  I 

imagine that the inquiry would not be undertaken at all.” 380 

                                                      
379  Doc. 528, p13. 
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THE EVIDENCE  

10.16 As noted above (see from para 8.1), in the months leading up to the 30 October 2006 
meeting of SCEFO there had been a number of communications between                          
Mr Brian Burke and Hon Shelley Archer MLC in relation to the proposed iron ore 
inquiry.  In addition to telephone conversations and messages left on telephone 
answering services, there were emails where the draft terms of reference for the 
proposed inquiry were discussed.  By the 30 October 2006 meeting of SCEFO it was 
clear that Hon Shelley Archer MLC was going to support the proposed iron ore 
inquiry when it was put to SCEFO by Hon Anthony Fels MLC. 

10.17 The Committee notes that there was an incentive for Mr Burke to urge                             
Hon Shelley Archer MLC to progress the proposed iron ore inquiry at the 30 October 
2006 meeting of SCEFO, given the lucrative success fees on offer from Cazaly 
Resources Limited and Echelon Resources Limited.  It is also noted, however, that 
there was no evidence before the Committee to suggest that Hon Shelley Archer MLC 
was aware of the success fees and their terms. 

The Events Following the SCEFO Meeting of 30 October 2006 

10.18 On Monday, 30 October 2006, between 2:10pm and 4:57pm the SCEFO met.  The 
minutes for that meeting indicate that Hon Shelley Archer MLC was present at that 
meeting.381  The minutes also state: 

“Possible inquiry into the Iron Ore Industry 

Hon Anthony Fels advised the Committee that he intended moving a 

motion that the Committee inquiry into the Iron Ore Industry. 

Discussion ensued. 

Hon Ken Travers said that they had been several reports into the 

mining industry over the last few years and that they may possibly 

cover the issues raised. 

The Committee asked Hon Anthony Fels to provide Members with a 

brief outline of the various issues, for discussion at the meeting 

scheduled for 13 November 2006.”382 

10.19 As the Committee notes at Chapter 17, Hon Ken Travers MLC was authorised by 
SCEFO at its 30 October 2006 meeting to speak to the Minister for Resources 
Assisting the Minister for State Development in order to obtain background 

                                                                                                                                                         
380  Hon Shelley Archer MLC, Transcript of Evidence, 10 April 2007, p12. 
381  Minutes of meeting of Standing Committee on Estimates and Financial Operations, 30 October 2006, p1. 
382  Ibid, p6. 
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information.  The Committee is of the view that the authorisation given to Hon Ken 
Travers MLC should have triggered in the mind of Hon Shelley Archer MLC that the 
deliberations of SCEFO in relation to the proposed iron ore inquiry were confidential. 

10.20 It was the evidence of Mrs Lisa Peterson, SCEFO’s Advisory Officer (General), who 
was also in attendance at that meeting that: 

“When Anthony first raised it at the meeting of the thirtieth and 

Anthony was trying to outline what he was thinking in terms of what 

he wanted to look at, Shelley made the statement that, “If it is to do 

with the issues surrounding the Cazaly case, I would be interested in 

looking at it”.” 383 

10.21 This observation is confirmed by the notes taken by SCEFO staff at the meeting.384   

10.22 Between 5:26pm and 5:33pm on 30 October 2006 Hon Shelley Archer MLC had a 
telephone conversation with Mr Brian Burke.  This telephone conversation was 
intercepted by the CCC.385  In that conversation the following disclosures of the 
confidential deliberations of SCEFO were made by Hon Shelley Archer MLC: 

“ARCHER: … Anthony brought it up today, Ken Travers I would 

suggest is going to be a problem but uhm that’s fine.  

Uh Giz Watson said she wants to have a look at uh 

the proposal before she agrees to it.  Uhm Anthony 

hadn’t discussed it with uhm his colleague, … Nigel 

Hallett.  So Nigel’s sort of nudging me and saying 

what’s all this about so I just said to Nigel I 

understand that its uhm you know sort of in relation 

to the Cazaley decision and I said and anything that 

looks into that decision uhm suites me just fine. 

… And he said well uhm uhm he said as long as it 

doesn’t effect the er development of the state in any 

way he’ll support it so I think he should be okay. 

  … 

  but as I said uhm Ken Travers is gunna be a problem. 

BURKE: How’d we get on top of Travers? 

                                                      
383  Mrs Lisa Peterson, Advisory Officer (General), SCEFO, Transcript of Evidence, 17 April 2007, p5. 
384  Doc. 47 (SCEFO staff note). 
385  CCC intercept evidence, Vol. 1, 30 October 2006, 5:26pm. 
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ARCHER: Well he’s gunna go off today and discuss it with John 

Bowler.  Now I know John Bowler won’t want it and I 

would suggest that if John Bowler says no then uhm 

Ken won’t do it and I’m pretty sure then the, the 

pressure will start on me that I, and I don’t really 

care … 

 So I was just doing the numbers uh you know, three 

against two, we’ll get it up. 

 … 

BURKE: Tell me this, when are you gunna decide it? 

ARCHER: Uh well we want, Anthony and I both wanted it on 

next week’s agenda uh meeting but uhm unfortunately 

the uhm two people who advised us asked us to leave 

it until the thirteenth of December.  So uhm thirteenth 

of December it is. 

BURKE: Who are they? 

ARCHER: Oh Lisa, Lisa Peterson and David, David, I can’t 

think of his surname but the reason is that uhm that 

the Libs and the Greens referred the Auditor 

General’s Bill and the bloody Financial Bill … to us 

and we’re doing a huge hearing on that in the next 

uhm two to three weeks so it’ll have to wait til the 

thirteenth. 

BURKE: Alright. 

ARCHER: But I think if we deal with it on the thirteenth and we 

get it up which I’m hoping that we will on that date 

because I’ll just push Anthony now. 

 … 

BURKE: … What I’ll do is I’ll get AMEC, which is the 

organisation for smaller explorers, 

ARCHER: Yep. 

BURKE: I’ll get them to go and see Giz Watson. 
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ARCHER: Yes. But if we push it and then because what Anthony 

was saying, and I agreed with him was we agree with 

it on the thirteenth and then we can advertise for 

submissions over the Christmas New Year … break 

… and into January so it gives people eight, ten 

weeks to put their submissions in uh and we write 

letters off to the relevant uhm you know bodies who 

are interested and ask them for submissions and uhm 

and then you know sort of March start to do hearings. 

 … 

BURKE: Do you reckon that Bowler is, he’s definitely gunna 

speak to Bowler he said did he? 

ARCHER: Yes yes he said he wants to go and speak to Bowler.  

Actually what uhm uh Ken Travers said to Anthony 

Fels was why don’t you go, before you put this up 

why don’t you go and get a briefing from Bowler and 

I’m looking at Anthony and shaking my head, no … 

behind Travers back so it was quite funny 

BURKE: did Traver’s have a go at you, did he know your 

view? 

ARCHER: Nup, no, no no.  Oh I just said oh listen I support this 

and uhm and uh uhm Travers just turned to to Fels 

and said get a briefing from Bowler before you put it 

up.  … And but Fels really stuck to his guns and he 

said no I want it discussed at, you know, the ne- the 

thirteenth of December meeting so … So what I’ll do, 

just do in the next uhm couple of weeks is make sure 

that Anthony uhm does what’s required and that is to 

provide all of us with a briefing about where he 

wants to go and what he wants to achieve.  

…” 386 

10.23 The above disclosures were not authorised by SCEFO. 

10.24 In her four appearances before the Committee Hon Shelley Archer MLC gave 
dramatically conflicting evidence as to her disclosure of confidential SCEFO 
proceedings on 30 October 2006. 

                                                      
386  Ibid, pp1-5. 
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10.25 On 10 April 2007 Hon Shelley Archer MLC stated the following: 

“ The CHAIRMAN:  Have you acted as a go-between for Mr Burke 

in relation to a possible inquiry by the Standing Committee on 

Estimates and Financial Operations into the Western Australian iron 

ore policy?   

Hon SHELLEY ARCHER:  No, I have not.   

… 

The CHAIRMAN:  Have you disclosed any deliberations of the 

Standing Committee on Estimates and Financial Operations to any 

person not being a member of the committee or staff of that 

committee?   

Hon SHELLEY ARCHER:  No, I have not.   

… 

The CHAIRMAN:  Did you know whether Mr Burke was going to 

approach other members of the committee to seek their support for an 

inquiry? 

Hon SHELLEY ARCHER :  No, I did not.”387   

10.26 Hon Shelley Archer MLC also told Committee at that hearing that: 

“No, I did not know who AMEC was before the letter came before 

us.”388   

10.27 Hon Shelley Archer MLC also stated: 

“ The CHAIRMAN:  Have you disclosed to any person, not being a 

member of the committee or the staff member of the committee, 

deliberations of the committee in relation to the possible inquiry into 

the Standing Committee on Estimates and Financial Operations of the 

Western Australian iron ore industry policy? 

Hon SHELLEY ARCHER:  No, I did not.”389  

                                                      
387  Hon Shelley Archer MLC, Transcript of Evidence, 10 April 2007, pp6-8. 
388  Ibid, p11. 
389  Ibid, p15. 
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10.28 At her hearing on 10 September 2007, Hon Shelley Archer MLC gave the following 
evidence: 

“Mr URQUHART :  …  You never, at any stage, passed on any 

committee deliberations to Mr Burke regarding the proposed inquiry -  

Hon SHELLEY ARCHER :  No. 

Mr URQUHART:  - into the state’s iron ore policy?  No? 

Hon SHELLEY ARCHER:  No.   

Mr URQUHART:  Thank you.  I gather the evidence you gave to the 

committee on 10 April this year was in accordance with the 

affirmation you gave at the commencement of that evidence - to tell 

the truth. 

Hon SHELLEY ARCHER :  Of course. 

Mr URQUHART:  Thank you.  Each and every answer you gave was 

the truth? 

Hon SHELLEY ARCHER :  Of course.”390 

10.29 At that hearing, Hon Shelley Archer MLC gave the following evidence: 

“ Mr URQUHART:  Go now to page 7 [of her transcript of evidence 
from 10 April 2007], please.  The top of that page there; the second 

question asked by the honourable Chairman - 

Have you disclosed any deliberations of the Standing 

Committee on Estimates and Financial Operations to any 

person not being a member of the committee or staff of that 

committee?   

Hon SHELLEY ARCHER:  No, I have not. 

Mr URQUHART:  Your answer was - 

No, I have not. 

Was that the truth? 

Hon SHELLEY ARCHER :  That is correct.   

                                                      
390  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, p12. 
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Mr URQUHART:  Do you realise the importance of that question, 

and do you realise - 

Hon SHELLEY ARCHER:  I would have to be pretty silly if I did not 

realise the importance of that question, Mr Urquhart, and that is an 

even sillier question for you to put to me.”391 

10.30 However, on 24 September 2007 Hon Shelley Archer MLC, when confronted with the 
CCC intercept evidence, provided the following evidence: 

“ Mr URQUHART:  The final sentence there [in the SCEFO meeting 
minutes of 30 October 2007], “There being no further business, the 

meeting adjourned at 4.57 pm.”   Alright, Ms Archer, if you could 

listen carefully please to what I am about to say to you.  This select 

committee has independent and reliable evidence that on 1 November 

last year, two days after this meeting of the standing committee, that 

Mr Burke had a meeting with Mr Grill, directors of Cazaly and 

lawyers acting for Cazaly.  Mr Burke was able to inform those men 

about what had taken place during the committee’s deliberations 

about Mr Fels’ proposal.  He was able to provide them with 

information as to who supported the proposal, who did not and who 

of the committee had not expressed a view one way or the other.  Do 

you understand what I am saying there?   

Hon SHELLEY ARCHER:  You are telling me that a meeting 

occurred.   

Mr URQUHART:  Do you know how Mr Burke came to have that 

information?   

Hon SHELLEY ARCHER:  No, I do not.  I have no recollection.   

Mr URQUHART:  I gather from your evidence to this select 

committee in April this year and again on 10 September of this year, 

that you categorically deny that you provided that information to 

Mr Burke.   

Hon SHELLEY ARCHER:  I have no recollection of providing any 

of this information to Mr Burke.   

Mr URQUHART:  Do you accept that your evidence in April of this 

year and earlier this month went further than that, where you were 

categorical in you denials.   

                                                      
391  Ibid, p14. 
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Hon SHELLEY ARCHER:  I would never state categorically, Mr 

Urquhart.  I would say I have absolutely no recollection. 

Mr URQUHART:  If, in fact, your evidence previously had been 

more firm than that, you wish to correct that, do you?   

Hon SHELLEY ARCHER:  No, I am saying that I do not recollect 

any conversations with Mr Burke.   

Mr URQUHART:  Would you accept that if a committee member was 

to provide that information to Mr Burke, that would be a breach of 

privilege - 

Hon SHELLEY ARCHER:  No, I would not.   

Mr URQUHART: - and would also, had it been you, raise the 

question of whether you have been in contempt of Parliament?   

Hon SHELLEY ARCHER:  No, I disagree with that.   

Mr URQUHART:  As you have been shown there, Ms Archer, the 

minutes of that meeting indicate that the meeting concluded at 

4.57 pm that day.  Twenty-nine minutes later you rang Mr Burke’s 

house number.  Do you recall doing that?   

Hon SHELLEY ARCHER:  No, I do not.   

Mr URQUHART:  I want you to listen to an excerpt of that 

conservation, please.  It is …, conversation between yourself and 

Mr Burke on 30 October last year commencing at 5.26 pm.  It is a 

phone call in its entirety. 

[Telephone intercept … played.]   

Mr URQUHART:  Do you have any recollection of that telephone 

conversation? 

Hon SHELLEY ARCHER:  No, I do not have any recollection of 

that phone call.   

Mr URQUHART:  At all?  

Hon SHELLEY ARCHER:  No. 

Mr URQUHART:  When you spoke to Parliament on 20 March of 

this year, had you forgotten about that conversation?  
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Hon SHELLEY ARCHER:  Mr Urquhart, I just told you I have no 

recollection of that phone call.   

Mr URQUHART:  I am asking you now six months ago whether you 

had a recollection of that conversation.  

Hon SHELLEY ARCHER:  No, I do not have any recollection of the 

phone call.   

Mr URQUHART:  When you testified before this select committee in 

April of this year, I take it then this conversation had completely 

escaped your attention?   

Hon SHELLEY ARCHER:  Absolutely.”392  

10.31 The Committee notes that Hon Shelley Archer MLC’s last response in the above-
quoted transcript was delivered in a sarcastic tone. 

10.32 In her subsequent evidence to the Committee on 24 September 2007 Hon Shelley 
Archer MLC claimed to have a faulty understanding of the confidentiality of standing 
committee proceedings at the relevant time: 

“The only time that that came up was when we received a letter - it 

might have been a meeting or two after we received a letter from 

AMEC.  Then we had a discussion about what it is that you can and 

cannot do and who you should and should not speak to.  As in that 

meeting, Hon Ken Travers said he was going to speak to the 

honourable minister for mining, John Bowler.  We certainly did not 

give him any permission.393  I understood that Anthony Fels [was] 
also going to speak to the honourable then minister, John Bowler, 

about the matter.  So, there was no suggestion at that meeting that 

you could not leave that room and have discussions about what is the 

appropriate course to take to bring that reference to an inquiry.  

Certainly my understanding at that time of parliamentary privilege 

was that when the matter is under inquiry, so once you have got the 

terms of reference and once you have appointed a committee, I think, 

if it was this matter, I think we were going to put a subcommittee 

together rather than the whole committee having to deal with it.  

                                                      
392  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, pp23-24. 
393  The Committee notes that this statement is contradicted by the evidence of Hon Giz Watson MLC,                   

Hon Nigel Hallett MLC, Hon Ken Travers MLC and the staff of SCEFO.  The Committee is of the view 
that the authorisation given to Hon Ken Travers MLC at the SCEFO meeting on 30 October 2006 should 
have alerted Hon Shelley Archer MLC to the confidentiality of SCEFO’s deliberations on the proposed 
iron ore inquiry. 
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There was no suggestion at all that either Ken Travers or Hon 

Anthony Fels or myself could not go off and discuss it with people. 

… 

I did not even think to ask because it was not an inquiry at the time.  

Again, I will say my understanding at the time was that it was only 

when the matter became an inquiry that you were not allowed to 

discuss the deliberations of the committee in terms of the inquiry, not 

in terms of discussion about how you get that inquiry. ” 394 

10.33 Hon Shelley Archer MLC also stated: 

“… you have not understood my answers at all in relation to what I 

think is parliamentary privilege and contempt of Parliament.  The 

matter that was before the committee in my view was not an inquiry 

and it could be discussed.”395 

10.34 Again at page 35 of her transcript from 24 September 2007 Hon Shelley Archer MLC 
states: 

“ Hon SHELLEY ARCHER:  I did not think it was a grey area then 

at the time, Mr Urquhart.  My view quite clearly was that the only 

parts of the deliberations of committees that you could not refer or 

speak to anyone else was when the matter became an inquiry.   

Mr URQUHART:  And you do not know -  

Hon SHELLEY ARCHER:  Prior to that, my very clear 

understanding from the meeting where a number of people said they 

were going to speak with John Bowler was that until the matter 

became an inquiry you could have discussions, as I thought Mr 

Anthony Fels would go off and discuss a shortened terms of reference 

with other people.   

Mr URQUHART:  Do you agree with me that you did not discuss 

with Mr Burke any terms of reference in that conversation on 30 

October?    

Hon SHELLEY ARCHER:  I tell cannot remember whether I did or 

not, Mr Urquhart.”396 

                                                      
394  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, p25. 
395  Ibid, p26. 
396  Ibid, p35. 
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10.35 It is the Committee’s view that the evidence of Hon Shelley Archer MLC in relation 
to her unauthorised disclosure of the confidential deliberations of SCEFO on 30 
October 2007 was inconsistent and is not credible. 

10.36 The Committee notes that in her lengthy submission on the Committee’s preliminary 
findings, Hon Shelley Archer MLC did on several occasions apologise for her actions, 
but only with respect to certain findings and these apologies were not unreserved 
(despite at one point being expressed to be so397). 

THE COMMITTEE ’S FINDINGS  

Finding 2 

The Committee finds that on 30 October 2006 at approximately 5:30pm Hon Shelley 
Archer MLC disclosed to Mr Brian Burke in a telephone conversation the deliberations 
of a meeting of the Standing Committee on Estimates and Financial Operations held on 
that day in relation to a proposed inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

Relevant portions of the telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:30pm on 30 October 2006 are set out at paragraph 10.22 of this 
report . 

The specific deliberations disclosed by Hon Shelley Archer MLC were, in effect, that: 

a) Hon Anthony Fels MLC had proposed an inquiry into the State’s iron ore 
industry at that day’s SCEFO meeting; 

b) Hon Ken Travers MLC was opposed to the proposed inquiry; 

c) Hon Giz Watson MLC wanted to look at the proposal before she agreed 
with it; 

d) Hon Anthony Fels MLC had not discussed the proposed inquiry with 
Hon Nigel Hallett MLC before proposing it; 

e) Hon Shelley Archer MLC had referred to the ‘Cazaly decision’; 

f) Hon Nigel Hallett MLC had indicated support for the inquiry; 

                                                      
397  Submission of Hon Shelley Archer MLC, 23 October 2007, p17. 
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g) Hon Ken Travers MLC was going to discuss the proposed inquiry with 
Mr John Bowler MLA, Minister for Resources Assisting the Minister for 
State Development; 

h) the Standing Committee on Estimates and Financial Operations was 
divided on the question as to whether to proceed with the proposed 
inquiry, with three Members for and two Members against; 

i) Hon Shelley Archer MLC and Hon Anthony Fels MLC both wanted the 
proposed inquiry placed on the agenda for the next meeting of the 
Standing Committee on Estimates and Financial Operations, but that the 
committee’s staff had advised that it be placed on the agenda for the 
meeting of 13 December 2006 instead; 

j)  Hon Anthony Fels MLC had stated that if the proposal was agreed to on 
13 December 2006 the inquiry could be advertised for public submissions 
over the Christmas period, stakeholders could then be written to, and 
hearings could commence in March 2007; 

k) Hon Ken Travers MLC had suggested to Hon Anthony Fels MLC that 
Hon Anthony Fels MLC obtain a briefing from Mr John  Bowler MLA, 
Minister for Resources Assisting the Minister for State Development, and 
that Hon Shelley Archer MLC had shaken her head to Hon Anthony Fels 
MLC as a signal of opposition to this suggestion; 

l) Hon Shelley Archer MLC had told the Standing Committee on Estimates 
and Financial Operations that she supported the proposed inquiry; and 

m) Hon Anthony Fels MLC had insisted that the Standing Committee on 
Estimates and Financial Operations consider the proposed inquiry at its 
meeting on 13 December 2006. 

The Committee further finds that this disclosure interfered with the functioning of the 
Standing Committee on Estimates and Financial Operations by breaching the confidence 
and mutual trust of the committee.  The disclosure exposed other Members of the 
committee to influence by third parties. 

The Committee finds that this disclosure is a breach of privilege and a contempt of 
Parliament. 
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Recommendation 3:  The Committee recommends that the Legislative Council order 
the following by way of penalty for the breach of privilege and contempt committed by 
Hon Shelley Archer MLC, being the unauthorised disclosure of the deliberations of the 
Standing Committee on Estimates and Financial Operations in relation to a proposed 
inquiry into the State’s iron ore industry: 

• that the Member be disqualified from membership of any parliamentary 
committee for the remainder of the session; 

• that the Member undergo further induction training from the Clerk of 
the Legislative Council on parliamentary privilege, and that the Clerk 
report to the House on the completion of such training; and 

• that the Member make an unreserved apology to the Legislative Council 
whilst standing in her place in the House, within seven days of the order 
of the House. 

 

 
 

Finding 3  

The Committee finds that there were inconsistencies in the evidence given by                     
Hon Shelley Archer MLC in her four appearances before the Committee.   

The Committee further finds that Hon Shelley Archer MLC gave false answers to 
questions asked by the Committee during hearings. 

The specific false answers given by Hon Shelley Archer MLC are as follows: 

i) Evidence of Hon Shelley Archer MLC in her opening statement to the 
Committee on 10 April 2007 at p2: 

“I have not had any communications about the proposed inquiry with 

any person outside the committee and its staff from the time the 

matter came before the committee.” 

The Committee notes that this evidence is contrary to the CCC 
telephone intercept of a telephone conversation between Hon Shelley 
Archer MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the 
relevant portions of which are set out at paragraph 10.22 of this 
report.  Given that: this telephone conversation occurred less than six 
months prior to when Hon Shelley Archer MLC gave her evidence; 
the nature of the conversation; that Mr Burke’s approaches to Labor 
Members of Parliament had been covered extensively in the media 
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over this period; that Hon Shelley Archer MLC was called before the 
CCC hearings in February 2007 to give evidence on this matter 
(although the hearing was adjourned before examination on this 
matter commenced); and that Hon Shelley Archer MLC had only 
deleted emails between herself and Mr Burke in relation to this matter 
between two and six weeks prior to her giving her evidence,398 the 
Committee does not accept that she did not recall this conversation. 

ii)  Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p6: 

“ The CHAIRMAN:  Did Mr Burke ask for the support of Anthony 

Fels on the motion?  

Hon SHELLEY ARCHER:  We did not talk about Anthony Fels.”  

This evidence is contrary to CCC telephone intercepts of a number of 
telephone conversations between Hon Shelley Archer MLC and Mr Brian 
Burke on 26 and 30 October 2006, the relevant portions of which are set out 
between paragraphs 8.48 and 8.53 and at paragraph 10.22 of this report, all of 
which make mention of Hon Anthony Fels MLC in the context of the 
proposed iron ore inquiry by SCEFO.  The Committee does not accept that 
she did not recall at least one of these communications, especially as she had 
suggested to Mr Brian Burke that one of the two Liberal Party Members of 
SCEFO be approached to take the proposed inquiry to SCEFO.  

iii)  Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p6: 

“ The CHAIRMAN:  Have you acted as a go-between for Mr Burke 

in relation to a possible inquiry by the Standing Committee on 

Estimates and Financial Operations into the Western Australian iron 

ore policy?   

Hon SHELLEY ARCHER:  No, I have not.”  

This evidence is contrary to CCC telephone intercepts of a number of 
telephone conversations between Hon Shelley Archer MLC and Mr 
Brian Burke on 26 and 30 October 2006, the relevant portions of 
which are set out between paragraphs 8.48 and 8.53 and at paragraph 
10.22 of this report and the deletion of relevant emails just two to six 
weeks before Hon Shelley Archer MLC gave evidence. 399  It is 

                                                      
398  See para 10.97 of this report. 
399  Ibid. 
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inconceivable that she could fail to recollect any of these 
communications with Mr Brian Burke and her role in this matter. 

iv) Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p7: 

“ The CHAIRMAN:  Have you disclosed any deliberations of the 

Standing Committee on Estimates and Financial Operations to any 

person not being a member of the committee or staff of that 

committee?   

Hon SHELLEY ARCHER:  No, I have not.”   

The Committee notes that this evidence is contrary to the CCC 
telephone intercept of a telephone conversation between Hon Shelley 
Archer MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the 
relevant portions of which are set out at paragraph 10.22 of this 
report.  Given that: this telephone conversation occurred less than six 
months prior to when Hon Shelley Archer MLC gave her evidence; 
the nature of the conversation; that Mr Burke’s approaches to Labor 
Members of Parliament had been covered extensively in the media 
over this period; and that Hon Shelley Archer MLC was called before 
the CCC hearings in February 2007 to give evidence on this matter 
(although the hearing was adjourned before examination on this 
matter commenced), the Committee does not accept that she did not 
recall this conversation. 

v) Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p8: 

The CHAIRMAN:  Did you know whether Mr Burke was going to 

approach other members of the committee to seek their support for an 

inquiry? 

Hon SHELLEY ARCHER :  No, I did not.” 

This evidence is contrary to a number of telephone conversations 
between Hon Shelley Archer MLC and Mr Brian Burke in which 
comments are made about approaches to Hon Anthony Fels MLC and 
Hon Giz Watson MLC, as set out in CCC telephone intercepts at 
2:53pm on 25 October 2006 (see paragraph 8.46); 10:21am on 26 
October 2006 (see paragraph 8.48); 10:15am on 30 October 2006 (see 
paragraph 8.53); and 5:26pm on 30 October 2006 (see paragraph 
10.22).  Given the deletion by Hon Shelley Archer MLC between the 
end of February 2007 and the end of March 2007 of a number of 
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emails between herself and Mr Brian Burke regarding the proposed 
iron ore inquiry the Committee does not accept that she did not recall 
this conversation.400 

vi) Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at pp10-11: 

“ The CHAIRMAN:  During the committee deliberations on the 

matter, did you speak in favour of Hon Anthony Fels’ proposal for an 

inquiry? 

Hon SHELLEY ARCHER:  I indicated once that I would support it, 

but I do not think that I spoke on it. 

The CHAIRMAN:  But you supported it? 

Hon SHELLEY ARCHER:  I indicated at one of those meetings that 

I would support it.  I think we were going to revise the terms of 

reference.  I think it was at the last meeting of December and in the 

first meeting in January when the AOG came and had the revised 

terms of reference. 

The CHAIRMAN:  Why would you support that if it was the same 

one that Mr Burke was attempting to initiate? 

Hon SHELLEY ARCHER:  I do not know whether it was the same 

one.  There were no terms of reference provided to me.  Anthony Fels’ 

terms of reference, as I understand it, were written by Noel Crichton-

Browne.” 

This is contrary to evidence of Hon Shelley Archer MLC’s role in 
developing the terms of reference that were subsequently provided to 
SCEFO by Hon Anthony Fels MLC, as set out in her emails to and 
from Mr Brian Burke on 6 September 2006, 13 September 2006 and 
14 September 2006. 

vii)  Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p12: 

“ The CHAIRMAN:  Do you believe that the fact AMEC knew about 

the possibility of the committee undertaking an inquiry into Western 

Australia’s iron ore policy would prejudice such an inquiry if the 

committee had resolved to undertake one? 

                                                      
400  Ibid. 
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Hon SHELLEY ARCHER:  I probably did, yes. 

The CHAIRMAN:  Why did you come to that conclusion? 

Hon SHELLEY ARCHER:  As I understand how committees work, 

you determine whether you want the inquiry and then you have the 

inquiry.  It has been expressed to me that AMEC is a lobby group for 

small mining companies.  It is like a chamber of commerce, I guess.  

For it to have the inside knowledge, so to speak, of an inquiry - the 

discussion that we had on 4 December was that it was a little 

inappropriate. 

The CHAIRMAN:  If other people knew, would that also prejudice 

the inquiry? 

Hon SHELLEY ARCHER:  At the time, I understood that AMEC 

was the only one who knew.” 

The Committee notes that this evidence is contrary to the CCC 
telephone intercept of a telephone conversation between Hon Shelley 
Archer MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the 
relevant portions of which are set out at paragraph 10.22 of this 
report.  Given that: this telephone conversation occurred less than six 
months prior to when Hon Shelley Archer MLC gave her evidence; 
the nature of the conversation; that Mr Burke’s approaches to Labor 
Members of Parliament had been covered extensively in the media 
over this period; that Hon Shelley Archer MLC was called before the 
CCC hearings in February 2007 to give evidence on this matter 
(although the hearing was adjourned before examination on this 
matter commenced); and that Hon Shelley Archer MLC had only 
deleted emails between herself and Mr Burke in relation to this matter 
between two and six weeks prior to her giving her evidence,401 the 
Committee does not accept that she did not recall this conversation. 

viii)  Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p15: 

“ The CHAIRMAN:  Have you disclosed to any person, not being a 

member of the committee or the staff member of the committee, 

deliberations of the committee in relation to the possible inquiry into 

the Standing Committee on Estimates and Financial Operations of the 

Western Australian iron ore industry policy? 

                                                      
401  Ibid. 
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Hon SHELLEY ARCHER:  No, I did not.”   

The Committee notes that this evidence is contrary to the CCC 
telephone intercept of a telephone conversation between Hon Shelley 
Archer MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the 
relevant portions of which are set out at paragraph 10.22 of this 
report.  Given that: this telephone conversation occurred less than six 
months prior to when Hon Shelley Archer MLC gave her evidence; 
the nature of the conversation; that Mr Burke’s approaches to Labor 
Members of Parliament had been covered extensively in the media 
over this period; that Hon Shelley Archer MLC was called before the 
CCC hearings in February 2007 to give evidence on this matter 
(although the hearing was adjourned before examination on this 
matter commenced); and that Hon Shelley Archer MLC had only 
deleted emails between herself and Mr Burke in relation to this matter 
between two and six weeks prior to her giving her evidence,402 the 
Committee does not accept that she did not recall this conversation.   

ix) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p9: 

“ Hon SHELLEY ARCHER:  The second point is that in my dealings 

with the committees I have at all times conducted myself properly and 

according to parliamentary standing orders.  

Mr URQUHART:  Now, this was in March of this year, so by that 

stage you were fully aware - even by your own admissions this 

morning - you were fully aware that material discussed in standing 

committee meetings was confidential.  Do you agree with that? 

Hon SHELLEY ARCHER:  Yes.  

The CHAIR:  Would you answer clearly, please, or they will not be 

able to pick it up.  

Hon SHELLEY ARCHER:  Yes - sorry.  

Mr URQUHART:  When you said that, in your dealings with the 

committees you at all times conducted yourself properly, what did you 

mean by that? 

Hon SHELLEY ARCHER:  Exactly that.” 

                                                      
402  Ibid. 



REPORT CHAPTER 10: Disclosure of the Deliberations by Hon Shelley Archer MLC 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 205 

The Committee notes that this evidence is contrary to the evidence contained 
in CCC telephone intercept of a telephone conversation between Hon Shelley 
Archer MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the relevant 
portions of which are set out in paragraph 10.22 of this report.  The 
Committee notes that Members are obliged to observe the confidentiality of 
committee deliberations.  Contrary to the custom and practice of the 
Parliament, Hon Shelley Archer MLC disclosed confidential deliberations 
without authority to Mr Brian Burke. 

x) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at pp14-15: 

“ Hon SHELLEY ARCHER:  Have you disclosed any deliberations 

of the Standing Committee on Estimates and Financial Operations to 

any person not being a member of the committee or the staff of that 

committee?  No, I have not. 

The CHAIR:  Can I just point out to you the words that I read out at 

the start of this inquiry: a Select Committee of Privilege be appointed 

to inquire into and report on whether there has been any disclosure of 

deliberations of the Standing Committee on Estimates and Financial 

Operations relating to a proposed inquiry into the state’s iron ore 

industry? 

Hon SHELLEY ARCHER:  That is right. 

The CHAIR:  If so, whether such disclosure constitutes a breach of 

privilege or is a contempt of this house, and if the committee finds so - 

Hon SHELLEY ARCHER:  I have the terms of reference in front of 

me, Hon Criddle, thank you very much. 

The CHAIR:  I think you need to understand that the committee is not 

limited to events after 30 October. 

Hon SHELLEY ARCHER:  If there was any matter that was prior to 

30 October dealing with any other matter other than the iron ore 

policy, did I discuss it with anybody?  No, I did not, whether it was 

the iron ore policy or any other matter that we were discussing or 

inquiring into at that time.” 

The Committee notes that this evidence is contrary to the evidence 
contained in CCC telephone intercept of a telephone conversation 
between Hon Shelley Archer MLC and Mr Brian Burke at 5:26pm on 
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30 October 2006, the relevant portions of which are set out at 
paragraph 10.22 of this report. 

xi) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p17: 

“ Mr URQUHART:  Are you saying that you did not know whether 

Mr Fels’ proposed inquiry was the same one that Mr Burke asked you 

to propose.  

Hon SHELLEY ARCHER:  That is correct.  

Mr URQUHART:  Are you sure about that?   

Hon SHELLEY ARCHER:  I would not say it, if I was not sure Mr 

Urquhart.  

Mr URQUHART:  Just checking with you Ms Archer in the interests 

of fairness, that is all.  Regarding the proposed inquiry put forward 

by Mr Fels, was it your understanding at the time that Mr Burke had 

played a part in arranging for Mr Fels to initiate that?   

Hon SHELLEY ARCHER:  After my discussions with Mr Burke in 

September, as I recollect, I had no other discussions with him, so if he 

got Mr Fels or Giz Watson or Ken Travers or anyone else to do it for 

him, he certainly did not inform me.  

Mr URQUHART:  Are you sure about that?   

Hon SHELLEY ARCHER:  No, Mr Urquhart; I am not sure about 

that!  That is why I am telling you that I am.” 

This is contrary to evidence of Hon Shelley Archer MLC’s role in 
developing the terms of reference that were subsequently provided to 
SCEFO by Hon Anthony Fels MLC, as set out in her emails to and 
from Mr Brian Burke on 6 September 2006, 13 September 2006 and 
14 September 2006.  Given the deletion by Hon Shelley Archer MLC 
between the end of February 2007 and the end of March 2007 of a 
number of emails between herself and Mr Brian Burke regarding the 
proposed iron ore inquiry the Committee does not accept that she did 
not recall this conversation.403 

xii)  Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p18: 
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“ Hon SHELLEY ARCHER:  No, we did not.  We did not discuss 

Anthony Fels at all, actually.  

Mr URQUHART:  At any time?   

Hon SHELLEY ARCHER:  Not by phone and not in person and not 

at any meeting and not at any barbecue.” 

This evidence is contrary to CCC telephone intercepts of a number of 
telephone conversations between Hon Shelley Archer MLC and 
Mr Brian Burke on 25 and 30 October 2006, the relevant portions of 
which are set out in CCC telephone intercepts at 2:53pm on 
25 October 2006 (see paragraph 8.46); 10:21am on 26 October 2006 
(see paragraph 8.48); 10:15am on 30 October 2006 (see paragraph 
8.53); and 5:26pm on 30 October 2006 (see paragraph 10.22) of this 
report, all of which make mention of Hon Anthony Fels MLC in the 
context of the proposed iron ore inquiry by SCEFO.  The Committee 
does not accept that she did not recall at least one of these 
communications, especially as she had suggested to Mr Brian Burke 
that one of the two Liberal Party Members of SCEFO be approached 
to take the proposed inquiry to SCEFO.   

The Committee finds that these false answers are a contempt of Parliament. 

The Committee also notes the following reaffirmations by Hon Shelley Archer MLC of 
previously given false evidence: 

a) Evidence of Hon Shelley Archer MLC to the Committee on 10 April 2007 
at p2: 

“I reiterate that I have not had any communications about the 

proposed inquiry with any person outside the committee and its staff.” 

The Committee notes that this evidence is contrary to the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:26pm on 30 October 2006, the relevant portions of which 
are set out at paragraph 10.22 of this report.  Given that: this telephone 
conversation occurred less than six months prior to when Hon Shelley Archer 
MLC gave her evidence; the nature of the conversation; that Mr Burke’s 
approaches to Labor Members of Parliament had been covered extensively in 
the media over this period; that Hon Shelley Archer MLC was called before 
the CCC hearings in February 2007 to give evidence on this matter (although 
the hearing was adjourned before examination on this matter commenced); 

                                                                                                                                                         
403  Ibid. 
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and that Hon Shelley Archer MLC had only deleted emails between herself 
and Mr Burke in relation to this matter between two and six weeks prior to her 
giving her evidence,404 the Committee does not accept that she did not recall 
this conversation. 

b) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at pp11: 

“ Mr URQUHART:  Mr Burke did ask you to raise the question of an 

inquiry into the iron ore industry? 

Hon SHELLEY ARCHER:  Yes. 

Mr URQUHART:  This inquiry was to be proposed to take place 

before the standing committee that you were a member of? 

Hon SHELLEY ARCHER:  Yes. 

Mr URQUHART:  And you said that you would not?  Is that correct? 

Hon SHELLEY ARCHER:  That is what it says in the transcript. 

Mr URQUHART:  Yes, but is that accurate; is that truthful? 

Hon SHELLEY ARCHER:  It is about right, and it is in the previous 

evidence that I have provided to this committee. 

Mr URQUHART:  Why did you say that you would not? 

Hon SHELLEY ARCHER:  As I provided in the evidence to this 

committee previously, it did not suit my purposes.” 

This evidence is contrary to Hon Shelley Archer MLC’s emails to and from 
Mr Brian Burke on 6 September 2006; 13 September 2006 and 14 September 
2006, in which she assists him in the drafting of the terms of reference for the 
proposed iron ore inquiry and states that she would put forward the inquiry to 
SCEFO if the Liberal Party Members of SCEFO do not.  Given the deletion 
by Hon Shelley Archer MLC between the end of February 2007 and the end 
of March 2007 of a number of emails between herself and Mr Brian Burke 
regarding the proposed iron ore inquiry the Committee does not accept that 
she did not recall this conversation.405 

                                                      
404  Ibid. 
405  Ibid. 
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c) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p11: 

“ Mr URQUHART:  Thank you.  The next question there that Ms 

Carmody asked you: did you pass on committee deliberations to Mr 

Burke? 

Hon SHELLEY ARCHER:  No. 

Mr URQUHART:  Your answer was, in fact, no.  Is that correct? 

Hon SHELLEY ARCHER:  That is right. 

Mr URQUHART:  Is that a truthful answer in response to that 

question? 

Hon SHELLEY ARCHER:  No, Mr Urquhart, I was lying.  Of 

course it was a truthful answer! 

Mr URQUHART:  Because if you were to do so, you would be 

breaching parliamentary privilege, would you not? 

Hon SHELLEY ARCHER:  Of course. 

Mr URQUHART:  I want to get this abundantly clear, Ms Archer.  I 

am sorry if I am repeating myself - 

Hon SHELLEY ARCHER:  Again. 

Mr URQUHART:  - but I am just giving you every opportunity.  You 

never, at any stage, passed on any committee deliberations to Mr 

Burke regarding the proposed inquiry -  

Hon SHELLEY ARCHER:  No. 

Mr URQUHART:  - into the state’s iron ore policy?  No? 

Hon SHELLEY ARCHER:  No.” 

The Committee notes that this evidence is contrary to the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:26pm on 30 October 2006, the relevant portions of which 
are set out at paragraph 10.22 of this report.  The Committee does not accept 
that she did not recall this conversation. 

d) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p11: 
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“ Mr URQUHART:  Thank you.  I gather the evidence you gave to the 

committee on 10 April this year was in accordance with the 

affirmation you gave at the commencement of that evidence - to tell 

the truth. 

Hon SHELLEY ARCHER:  Of course. 

Mr URQUHART:  Thank you.  Each and every answer you gave was 

the truth? 

Hon SHELLEY ARCHER:  Of course.” 

The Committee notes that this evidence is contrary to the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:26pm on 30 October 2006, the relevant portions of which 
are set out at paragraph 10.22 of this report.  The Committee does not accept 
that she did not recall this conversation.  The Committee also notes that Hon 
Shelley Archer MLC had deleted emails between herself and Mr Burke in 
relation to this matter.406 

e) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p12: 

“ Mr URQUHART:  - 

I have not had any communications about the proposed 

inquiry with any person outside the committee and its staff 

from the time the matter came before the committee.   

To emphasise the point, the last two lines of that opening statement, 

you said - 

I reiterate that I have not had any communications about the 

proposed inquiry with any person outside the committee and 

its staff. 

Do you stand by that? 

Hon SHELLEY ARCHER:  Yes.” 

The Committee notes that this evidence is contrary to the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:26pm on 30 October 2006, the relevant portions of which 

                                                      
406  Ibid. 
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are set out at paragraph 10.22 of this report.  The Committee does not accept 
that she did not recall this conversation. 

f) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at pp12-13: 

“ Mr URQUHART:  - 

Have you acted as a go-between for Mr Burke in relation to a 

possible inquiry by the Standing Committee on Estimates and 

Financial Operations into the Western Australian iron ore 

policy?   

And your answer was - 

No, I have not. 

Hon SHELLEY ARCHER:  That is right. 

Mr URQUHART:  Was that the truth? 

Hon SHELLEY ARCHER:  That is right. 

Mr URQUHART:  Did you not assist him? 

Hon SHELLEY ARCHER:  How did I assist him? 

Mr URQUHART:  I am asking you whether you assisted him in 

bringing this possible inquiry into the iron ore policy. 

Hon SHELLEY ARCHER:  No, I did not assist him.” 

This evidence conflicts with Hon Shelley Archer MLC’s active assistance to 
Mr Brian Burke in reviewing the terms of reference for the proposed iron ore 
inquiry, and the information she passed on of the deliberations of SCEFO in 
relation to the proposed inquiry. The evidence is contrary to the CCC 
telephone intercept of a telephone conversation between Hon Shelley Archer 
MLC and Mr Brian Burke at 5:26pm on 30 October 2006, the relevant 
portions of which are set out at paragraph 10.22 of this report; and 
Hon Shelley Archer MLC’s emails to and from Mr Brian Burke on 
6 September 2006, 13 September 2006 and 14 September 2006.  The 
Committee also notes that Hon Shelley Archer MLC had deleted emails 
between herself and Mr Burke in relation to this matter.407  The Committee 
does not accept that she did not recall these communications with Mr Burke. 

                                                      
407  Ibid. 



Select Committee of Privilege REPORT 

212 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

g) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p14: 

“ Mr URQUHART:  Go now to page 7, please.  The top of that page 

there; the second question asked by the honourable Chairman - 

Have you disclosed any deliberations of the Standing 

Committee on Estimates and Financial Operations to any 

person not being a member of the committee or staff of that 

committee?   

Hon SHELLEY ARCHER:  No, I have not. 

Mr URQUHART:  Your answer was - 

No, I have not. 

Was that the truth? 

Hon SHELLEY ARCHER:  That is correct.” 

The Committee notes that this evidence is contrary to the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and 
Mr Brian Burke at 5:26pm on 30 October 2006, the relevant portions of which 
are set out at paragraph 10.22 of this report.  The Committee does not accept 
that she did not recall this conversation.  The Committee also notes that Hon 
Shelley Archer MLC had deleted emails between herself and Mr Burke in 
relation to this matter.408 

h) Evidence of Hon Shelley Archer MLC to the Committee on 10 September 
2007 at p15: 

“ Mr URQUHART:  Thank you, Mr Chairman.  Ms Archer, we will 

just go to page 8 now, please.  Have you got that there?  At about 

halfway down you were asked this question by the honourable 

Chairman: “Did you know whether Mr Burke was going to approach 

other members of the committee to seek their support for an inquiry?” 

and your answer was: “No, I did not.” 

Hon SHELLEY ARCHER:  That is right. 

Mr URQUHART:  Was that a truthful answer? 

Hon SHELLEY ARCHER:  That is right, I just said.” 

                                                      
408  Ibid. 
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This evidence is contrary to a number of telephone conversations between 
Hon Shelley Archer MLC and Mr Brian Burke in which comments are made 
about approaches to Hon Anthony Fels MLC and Hon Giz Watson MLC, as 
set out in CCC telephone intercept transcripts at 2:53pm on 25 October 2006 
(see paragraph 8.46); 10:21am on 26 October 2006 (see paragraph 8.48); 
10:15am on 30 October 2006 (see paragraph 8.53); and 5:26pm on 30 October 
2006 (see paragraph 10.22) of this report. The Committee does not accept that 
she did not recall these communications with Mr Burke. The Committee also 
notes that Hon Shelley Archer MLC had deleted emails between herself and 
Mr Burke in relation to this matter.409   

The Committee finds that these false answers are also a contempt of Parliament. 

Recommendation 4:  The Committee recommends that the Legislative Council order 
Hon Shelley Archer MLC to make an unreserved apology while standing in her place 
in the House in relation to her false evidence to the Committee, and that such an 
apology is to be given within seven days of the order of the House.   

 

Recommendation 5:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Hon Shelley Archer MLC so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 

 

Observation 3 

The Committee brings to the attention of the House a possible further contempt of 
Parliament in the following statement by Hon Shelley Archer MLC to the Legislative 
Council in the Adjournment Debate on Tuesday, 20 March 2007 (Hansard, p301), which 
was false: 

“… in my dealings with the committees I have at all times 
conducted myself properly and according to parliamentary standing 
orders.” 410 

The Standing Orders of the Legislative Council do not exist in isolation.  They must be 
read in the context of, and often subject to, custom and usage and the other written and 
unwritten rules of the House. 

                                                      
409  Ibid. 
410  Hon Shelley Archer MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 20 

March 2007, p301. 
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The Committee notes that Hon Shelley Archer MLC’s statement to the House was 
contrary to the clear evidence of her disclosure of the confidential deliberations of the 
Standing Committee on Estimates and Financial Operations in the CCC telephone 
intercept of a telephone conversation between Hon Shelley Archer MLC and Mr Brian 
Burke at 5:26pm on 30 October 2006, the relevant portions of which are set out at 
paragraph 10.22 of this report. 

10.37 The Committee notes that in Profumo’s Case in 1963 the House of Commons 
resolved that in making a personal statement which contained words which he later 
admitted not to be true, a former Member had been guilty of a “grave contempt”.411 

OBSERVATIONS ON HON SHELLEY ARCHER MLC  AS A WITNESS 

10.38 The Committee brings to the attention of the House a number of issues relating to 
Hon Shelley Archer MLC’s actions over the course of this inquiry. 

10.39 Hon Shelley Archer MLC’s evidence before the Committee was drawn out over four 
separate hearings, on: 

a) 10 April 2007; 

b) 10 September 2007; 

c) 17 September 2007; and 

d) 24 September 2007. 

10.40 What was intended to be a single second hearing with Hon Shelley Archer MLC was 
conducted over three separate days so as to accommodate requests made by 
Hon Shelley Archer MLC, due to medical reasons. 

10.41 The Committee notes that Hon Shelley Archer MLC had the assistance of counsel 
(Ms Eibhlin McCloskey, from Tottle Partners) during her hearings and in the 
preparation of her submission on the Committee’s preliminary findings. 

The Rescheduling of Hon Shelley Archer MLC’s Second Hearing 

10.42 In the case of almost all witnesses, a second hearing was originally planned to be held 
in mid-July 2007 to provide each witness with an opportunity to respond to the 
evidence that had been provided to the Committee by the CCC.   

10.43 Unfortunately, the July hearing dates had to be vacated with only a few days notice to 
the witnesses due to the following factors: 

                                                      
411  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p149. 
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a) the Committee was considering independent legal advice received in relation 
to the CCC’s evidence; 

b) a number of witnesses had yet to provide documents requested by the 
Committee; 

c) the Committee was still receiving evidence from the CCC; 

d) the serious nature of the evidence provided by the CCC, which conflicted with 
the prior evidence received by the Committee;  

e) the decision of the Committee to appoint counsel assisting, and the need to 
brief and determine the availability of counsel; and 

f) significant changes to the staffing of the Committee and the Legislative 
Council. 

10.44 Hon Shelley Archer MLC’s second hearing had originally been scheduled for 
Wednesday, 18 July 2007 at 10:00am.   

10.45 At a meeting on Monday, 16 July 2007, the Committee resolved to cancel the 
scheduled second round of hearings and postpone them to a future date to be 
determined. 

10.46 On the afternoon of 16 July 2007 the staff of the Committee contacted all witnesses by 
telephone and/or facsimile advising of the cancellation of the hearings.  Given that 
Hon Shelley Archer MLC was at that stage represented by a firm of solicitors, an 
attempt was made to phone her solicitor to advise of the cancellation of the hearing.  
As the solicitor was unavailable to receive the telephone call, letters were instead 
faxed to both Hon Shelley Archer MLC’s electorate office and to her solicitors 
advising the following: 

“Please note that the Select Committee’s hearing on Wednesday, 

18 July 2007 has been cancelled.  You are therefore not required to 

attend before the Select Committee on that day.” 

10.47 This letter was faxed to Hon Shelley Archer MLC’s solicitors at 6:08pm and to her 
electorate office at 6:10pm on Monday, 16 July 2007. 

10.48 Hon Shelley Archer MLC’s solicitors were also sent a facsimile on 16 July 2007 at 
5:35pm (responding to a facsimile letter received by the Committee that day), which 
stated: 

“ Hon Shelley Archer MLC - Cancellation of Hearing - Wednesday, 
18 July 2007 
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I refer to your facsimile letter of today’s date. 

Please note that the Select Committee’s hearing on Wednesday, 

18 July 2007 has been cancelled.  Hon Shelley Archer MLC is 

therefore not required to attend before the Select Committee on that 

day. 

The Select Committee has not scheduled any further hearings at this 

stage.” 

10.49 Hon Shelley Archer MLC was not contacted by telephone by the staff of the 
Committee in relation to the cancellation of her hearing.  Indeed, given the allegations 
made by Hon Shelley Archer MLC against the Clerk Assistant (House) (see paragraph 
10.105), there was a general reluctance on the part of Committee staff to engage in 
any telephone conversation with Hon Shelley Archer MLC in the absence of a 
witness. 

10.50 It is therefore with some considerable concern that the Committee noted the following 
statements by Hon Shelley Archer MLC at her hearing on 24 September 2007: 

“ Hon SHELLEY ARCHER:  You cancelled my last hearings on the 

Tuesday night, when I was to be here on the Wednesday.  I would 

have had my operation on the Wednesday, during the parliamentary 

break.  On the Tuesday night, at five o’clock, I got a call from one of 

your advisers here, saying that you were cancelling the meeting on 

the Wednesday because the committee members wanted to go 

overseas!”412 

10.51 The Committee notes that this statement was incorrect.  There was no telephone 
discussion between the Committee staff and Hon Shelley Archer MLC of the kind 
indicated in her statement and advice of the cancellation of the second hearing was 
provided on 16 July 2007, not at 5.00pm the day before the proposed second hearing.  

Reluctance to Attend a Second Hearing 

10.52 Hon Shelley Archer MLC’s second hearing was subsequently rescheduled to 
10 September 2007.  On 29 August 2007 the Committee issued an invitation to the 
Hon Shelley Archer MLC, by facsimile, requesting her appearance at a private hearing 
of the Committee at 10:00am on Monday, 10 September 2007 at the Legislative 
Council Committee Office, Ground Floor, 1110 Hay Street, West Perth.  The letter 
requested that Hon Shelley Archer MLC “please confirm your ability to attend this 

hearing with the Committee’s Clerk, Ms Jan Paniperis, on 9222 7400 by 5:00pm, 

Tuesday, 4 September 2007.” 

                                                      
412  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, p17. 
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10.53 On 31 August 2007 Hon Shelley Archer MLC responded indicating her inability to 
attend and offering different dates, which were a whole week later than the scheduled 
hearing and during a sitting week. 

10.54 The Committee considered the matter and formed the view that in order to ensure the 
orderly and efficient conduct of the Committee’s inquiry, in particular its private 
hearings which were being held over three days the following week, it was essential 
that Hon Shelley Archer MLC attend before the Committee on that particular day and 
at that particular time to provide evidence.  In view of the serious nature of the 
Committee’s inquiry the Committee did not consider that the need to reschedule 
previous engagements was a sufficient reason, should that be the case.  Other 
witnesses had voluntarily arranged to be available at the date and times requested.  
The Committee had not capriciously assigned the hearing date and time in relation to 
Hon Shelley Archer MLC.  Due to the nature of the evidence that needed to be taken 
and the number of witnesses involved it was crucial that the order of witnesses 
required by the Committee was maintained. 

10.55 On 31 August 2007 the Clerk Assistant (Committees), on the instructions of the 
Committee, wrote to Hon Shelley Archer MLC advising that it was not possible to 
reschedule the date and time of her requested appearance and requesting her urgent 
advice as to the reason why she could not attend before the Committee as requested.   

10.56 The Committee notes that the week beginning 3 September 2007 was a sitting week. 

10.57 On 5 September 2007 the Committee, having had no response from Hon Shelley 
Archer MLC, resolved: 

“That the Committee authorize the Chairman to speak directly with 

Hon Shelley Archer MLC to ascertain why she had yet to confirm her 

appearance at the hearing next Monday, and whether she was going 

to appear at the hearing at the allotted time.” 

10.58 On 5 September 2007 at approximately 3.00pm the Chairman spoke to Hon Shelley 
Archer MLC emphasising the importance of her appearance and asking that she 
confirm her attendance, preferably that evening.  Hon Shelley Archer MLC undertook 
to see if her diary could be rescheduled and that she would advise the Chairman. 

10.59 On 5 September 2007 at approximately 8.30pm the Chairman had not heard anything 
from Hon Shelley Archer MLC and approached her again.  The Chairman once again 
emphasised the importance of Hon Shelley Archer MLC’s attendance and again asked 
that she confirm her attendance. Hon Shelley Archer MLC stated words to the effect 
that she “would get back to the Clerk Assistant (Committees) first thing the next 

morning”. 
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10.60 On 6 September 2007 at approximately 10.30am the Clerk Assistant (Committees) 
was contacted by phone by a member of staff from Hon Shelley Archer MLC’s 
electorate office.  That staff member said words to the effect that “a letter will be sent 

to the Committee by Hon Shelley Archer MLC’s lawyers sometime that day”. 

10.61 On 6 September 2007 at approximately 10.35am the Clerk Assistant (Committees) 
contacted the Hon Shelley Archer MLC’s solicitors, who advised that they had no 
instructions in the matter at the time but would phone the Clerk Assistant 
(Committees) back. 

10.62 On 6 September 2007 at approximately 10.40am the Chairman again approached 
Hon Shelley Archer MLC and asked whether she was appearing or not.  Hon Shelley 
Archer MLC responded with words to the effect that “we would hear from her 

solicitors”.  On further questioning by the Chairman Hon Shelley Archer MLC said 
words to the effect that “I will not be attending because I cannot reschedule my 

diary.”  No further detail was provided by Hon Shelley Archer MLC. 

10.63 The Legislative Council commenced sitting at 11:00am on 6 September 2007.  As it 
was the last sitting day prior to the scheduled hearings, it was necessary for the 
Committee to consider the option of reporting Hon Shelley Archer MLC’s reluctance 
to appear before the Committee to the Legislative Council.  In order to facilitate a 
report to the Legislative Council, if required, the following motion was moved by the 
Chairman, without notice, upon the commencement of the day’s sitting in the 
Legislative Council: 

“ SELECT COMMITTEE OF PRIVILEGE ON A MATTER 
ARISING IN THE STANDING COMMITTEE   ON ESTIMATES 

AND FINANCIAL OPERATIONS 

Power to Meet while the House is Sitting - Motion  

HON MURRAY CRIDDLE (Agricultural) [11.03 am] - without 

notice:  I move -   

That the Select Committee of Privilege on a Matter Arising in 

the Standing Committee on Estimates and Financial 

Operations have power to meet during today’s sitting for the 

purpose of its inquiries.  

In moving this motion, I am directed by the select committee to advise 

the house that a highly unusual situation has arisen that will require 

the committee to meet on occasion during the course of today’s 

proceedings.  The ability to meet today is essential for the orderly 

conduct of the committee’s inquiry, and the indulgence of the house is 

sought.  
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… 

Question put and passed.”413 

10.64 The Committee acknowledges that this was an unusual motion, and thanks the 
Legislative Council for passing the motion with no background information and on the 
good faith of the Committee. 

10.65 As at 1.00pm on 6 September 2007 neither the Committee, its members nor staff had 
received any communication from Hon Shelley Archer MLC or her solicitor. 

10.66 No reason having been given despite repeated requests by the Committee and its 
Chairman, the Committee noted Standing Order 421 which provides: 

“ Members, how summoned by select committee and refusal to 
attend 

421. If a select committee desires the attendance of a Member as a 

witness, the Chairman shall, in writing, request him to attend; 

but should he refuse to attend, or decline to give evidence or 

information as a witness to the committee, the committee 

shall acquaint the Council therewith, and shall not again 

summon such Member to attend the committee.” [emphasis 
added by underlining.] 

10.67 The Committee also noted the process contained in s 6 of the Parliamentary 

Privileges Act 1891, which provides: 

6. Attendance of members 

A member of either House may be ordered by the House of which he 

is a member to attend before either House, or before any Committee 

of either House, without summons. 

10.68 Erskine May notes House of Commons practice “That on occasion members of the 

House have been ordered to attend before select committees”.  414 

10.69 The Committee resolved to report the matter to the Legislative Council that day and to 
seek an order from the House for the attendance of Hon Shelley Archer MLC at a 
hearing before the Committee on the following Monday. 

                                                      
413  Western Australia, Legislative Council, Parliamentary Debates (Hansard), 6 September 2007, p4899. 
414  Erskine May’s Treatise on the Laws, Privileges, Proceedings and Usage of Parliament (Parliamentary 

Practice), United Kingdom, 21st Edition, 1989. p676. 
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10.70 The Committee authorised the Chairman of the Committee to speak to the President of 
the Legislative Council as a courtesy to advise the President of the fact that a report 
would be tabled that afternoon seeking the attendance of a reluctant Member as a 
witness. 

10.71 Although the Chairman had never identified Hon Shelley Archer MLC as the Member 
in question, the President acted immediately to call Hon Shelley Archer MLC into his 
office.  After some discussion, Hon Shelley Archer MLC provided a verbal 
undertaking to the Chairman, in the presence of the President of the Legislative 
Council, that she would attend the Committee’s hearing at 10:00am on 10 September 
2007. 

10.72 The Chairman reported back to the Committee and the Committee resolved not to 
table its report requesting the House to make an order.   

10.73 Hon Shelley Archer MLC subsequently confirmed in writing her verbal undertaking 
to attend the scheduled hearing. 

Early Departure from Hearing on 10 September 2007 

10.74 Upon her arrival at the hearing at 10:00am on 10 September 2007 Hon Shelley Archer 
MLC advised that she was required to be at St John of God medical clinic by 11:00am 
that day for surgery.415  She agreed with the Committee’s request to delay her 
departure until 11:30am. 

10.75 During the hearing she was antagonistic towards the counsel assisting.  The 
Committee notes the following exchange: 

“ Mr URQUHART:  I refer to page 6 of your evidence, please, back 

in April.  It is there in front of you.  Do you have that there? 

Hon SHELLEY ARCHER:  Yes. 

Mr URQUHART:  Is it opened at page 6?   

Hon SHELLEY ARCHER:  No; it is not. 

Mr URQUHART:  Right, could you please do that? 

Hon SHELLEY ARCHER:  No; I cannot.  Just ask the question so 

we can get on with it.  I want to get out of here.  

Mr URQUHART:  It might help you, Ms Archer, if you -  

                                                      
415  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, p2. 
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Hon SHELLEY ARCHER:  No it will not help me.”416  

10.76 The following exchange took place near the conclusion of the hearing: 

“ The CHAIR:  Ms Archer, the time is past half past 11.  Could you … 

authorise your doctor to indicate to the committee the time of your 

operation? 

Hon SHELLEY ARCHER:  I have to actually ring him and find out 

what time I actually have to be there, but he said can I be there after 

12.  Well, actually, he asked me to be [there at] 11 and I said it is 

more likely to be after 12, when he actually gets me into the - I prefer 

this is not recorded; is that okay? 

The CHAIR:  Well it is being recorded, because it is - 

Hon SHELLEY ARCHER:  Do you need to have this part recorded? 

The CHAIR:  It is absolutely essential to the committee that we 

understand what the position is. 

Hon SHELLEY ARCHER:  Mr Chairperson, if I can just explain 

what he is doing to me.  I had an operation which -  

The CHAIR:  I do not want to know the details.  What we would like 

to know is the time of the operation and the telephone number so we 

can confirm. 

Hon SHELLEY ARCHER:  You can have the number now if you 

like.  No; I have left it on a piece of paper back at my parliamentary 

office.  I am sorry about that.  I will send it to you. 

The CHAIR:  Can you give us an indication of the doctor’s office? 

Hon SHELLEY ARCHER:  What I am actually having done is he is 

readjusting the operation, so it is only - I am hoping it is only a day 

procedure and I am hoping that I will be out either tonight or 

tomorrow morning. 

The CHAIR:  Would you be available on Wednesday? 

Hon SHELLEY ARCHER:  No, I will not be.  If you have a look at 

the dates and the times that I am available, I am available all next 

week for you. 

                                                      
416  Ibid, p18. 
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The CHAIR:  The committee may well require that you attend on 

Wednesday because - 

Hon SHELLEY ARCHER:  I will not be here, Mr Criddle. 

The CHAIR:  - we have suspended our deliberation for medical 

reasons, which is a reasonable excuse not to attend.  However, we 

will have to make considerations on the basis that there is not a 

medical reason. 

Hon SHELLEY ARCHER:  Mr Criddle, I will not be here on 

Wednesday; I am sorry.  Thank you very much. 

Hon ADELE FARINA :  Sorry; Mr Chairman -  

The CHAIR:  You have not been discharged yet. 

Hon ADELE FARINA :  Can I just clarify: you proposed a question 

to Ms Archer seeking her authorisation to contact her doctor.  I am 

not sure whether Ms Archer actually replied, so I think we just need 

an answer -  

Hon SHELLEY ARCHER:  I want to speak to Professor Fletcher 

before I give that, so I will go up to my office and ring him and seek 

his permission for you to give him a call. 

Hon ADELE FARINA :  You do not need to seek his permission to 

authorise this committee to speak with him. 

Hon SHELLEY ARCHER:  Yes; that is what I am going to do. 

Hon ADELE FARINA :  You do not need to do that.  The committee 

is asking you whether you will authorise the committee to make 

contact with Mr Fletcher so that we can confirm that there is a 

medical procedure that is happening this afternoon. 

Hon SHELLEY ARCHER:  Hon Farina, I prefer not to provide that 

information without first getting his permission, if that is okay.  Now, 

I will go to my office and give him a call, indicate that the committee 

would like to contact him and if he does not have any problem with 

that.  If he says no, he does not have a problem, I will contact Mr 

Grant and let him know.  I am quite sure there should not be a 

problem with it at all, but before I provide his information, I would 

like to get his permission first. 
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The CHAIR:  Can you get your doctor to fax us that information so 

that we have it in writing? 

Hon SHELLEY ARCHER:  Okay; that might be a better idea.  

Certainly, I will ask him if he can do that.  Okay; thank you very 

much. 

The CHAIR:  I indicate that it is up to us to conclude the 

proceedings.  I indicate that the proceedings - just with regard to 

Wednesday, we have a quorum here and we will be calling on you 

and you must realise that the contempt issue is still the point. 

Hon SHELLEY ARCHER:  Mr Chairperson, if I am not here, I 

cannot attend. 

The CHAIR:  Well, we can be inviting you to be here.  If you do not 

attend, then you are in contempt of the committee. 

Hon SHELLEY ARCHER:  And if I am not in town and there is no 

way of getting here, then there is not much I can do about it, but if 

you send to me a fax or an email - it is usually a fax that I get - I will 

respond accordingly and let you know where I am.  And I just request 

that I be discharged, please.  Thank you. 

The CHAIR:  The committee is intending for you to appear here at 

half past three on Wednesday.  I make that invitation to you now.  

That is when you will be expected to attend. 

Hon SHELLEY ARCHER:  Let us be quite frank, Mr Chairperson; it 

is not an invitation and we know it is not an invitation.  I am 

indicating to you now that I will not be in the state. 

The CHAIR:  Well, the committee is indicating to you that you are 

required here then. 

Hon SHELLEY ARCHER:  And I have indicated to you that I will 

not be in the state.  And I have provided you with other dates and 

times that I am available to appear for you and I am being very 

cooperative in providing you the dates and the times when I am 

available, and I do not have any problem in coming back and 

providing you with further information and evidence at that time.  

Thank you very much. 
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The CHAIR:  Okay; the proceeding is concluded.  The confidentiality 

remains, of course.”417 

10.77 On the following day (11 September 2007), Hon Shelley Archer MLC subsequently 
wrote to the Committee advising that she would not be attending the Committee’s 
requested resumption of the hearing at 2:30pm on Wednesday, 12 September 2007.   

10.78 Based on a medical certificate from Hon Shelley Archer MLC’s surgeon, dated 
11 September 2007, the Committee subsequently agreed to postpone the hearing to 
12:30pm on Monday, 17 September 2007. 

The Committee’s Contact with Hon Shelley Archer MLC’s Surgeon 

10.79 At the commencement of the hearing on 17 September 2007, Hon Shelley Archer 
MLC made the following opening statement: 

“ It came to my attention last Tuesday that the committee 

contacted Professor David Fletcher, requesting information 

about my medical condition and my medical prognosis.  These 

requests were made without my authority.  I wish to record that 

at no stage did I ever give authority to this committee to make 

inquiries of this nature of Professor David Fletcher or any other 

medical practitioner that I may have seen in relation to my 

medical condition, nor did I give authority for such information 

to be released to, and used by, the committee.  What has 

occurred, in my view and the view of the advice provided to me 

by the solicitors, amounts to a gross invasion of my privacy and 
a breach of my rights and the privileges that are afforded to me 

as a private citizen being treated by a medical practitioner.  I 

wish to place on record today that I will be taking the matter 
further.”418 

10.80 The Committee wishes to note for the record that this is not an accurate assessment of 
the Committee’s limited contact with Hon Shelley Archer MLC’s surgeon. 

10.81 On the afternoon of 10 September 2007 Professor David Fletcher sent a facsimile 
letter to the Committee confirming that Hon Shelley Archer MLC was undergoing 
surgery that day.  Upon receipt of this letter the Committee wrote to Professor Fletcher 
asking the following questions only: 

                                                      
417  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, pp26-28. 
418  Hon Shelley Archer MLC, Transcript of Evidence, 17 September 2007, p2. 
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“(a) When were arrangements first made for the scheduling of 

Hon Shelley Archer’s surgery this afternoon?; 

(b) What time is the surgery scheduled for today?; and 

(c) What time was Hon Shelley Archer MLC required to attend at 

St John of God Medical Clinic today?” 

10.82 No other information was requested from Professor Fletcher. 

10.83 On 11 September 2007 Hon Shelley Archer MLC sent a facsimile letter to the 
Committee with a medical certificate from Professor Fletcher declaring Hon Shelley 
Archer MLC to be unfit for duties from 10 September until 14 September 2007.  The 
medical certificate issued by Professor Fletcher also stated: 

“Should additional information be required, please contact this office 

on 9417 1077.” 

10.84 On 11 September 2007 Professor Fletcher responded to the Committee’s three 
questions of 10 September 2007 in a facsimile letter.  In summary, he advised the 
Committee that: 

a) Hon Shelley Archer MLC’s operation had been scheduled on the night of 
Sunday, 9 September 2007; 

b) the operation was performed at 3:15pm on Monday, 10 September 2007; and 

c) Hon Shelley Archer MLC had been required to attend at Kaleeya Hospital at 
2:00pm on Monday, 10 September 2007.   

10.85 Whilst Professor Fletcher did make some unsolicited comments in his letter about the 
type of surgery that had to be performed on 10 September 2007, the precise nature of 
Hon Shelley Archer MLC’s medical condition was not disclosed to the Committee.  
The Committee has resolved not to make this correspondence public, as it discloses 
some personal information. 

10.86 The Committee has had no further contact with Professor Fletcher. 

10.87 The Committee at no stage represented to Professor Fletcher that it had obtained 
Hon Shelley Archer MLC’s authorisation to seek information from him. 

10.88 The Committee wishes to make it clear that at no stage did it seek or encourage the 
release of any personal medical information regarding Hon Shelley Archer MLC from 
Professor Fletcher.  The Committee simply needed to confirm Hon Shelley Archer 
MLC’s availability to attend as a witness before the Committee, and that she had a 
legitimate reason for leaving her hearing on 10 September 2007. 
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The Hearing of 17 September 2007 

10.89 The Committee further notes that when Hon Shelley Archer MLC appeared before the 
Committee on 17 September 2007 she was at times ill.  After the Chairman suspended 
the hearing on a number of occasions due to Hon Shelley Archer MLC’s illness, the 
hearing was adjourned at the instigation of the Committee out of concern for 
Hon Shelley Archer MLC’s welfare, and re-scheduled for Monday, 24 September 
2007. 

The Hearing of 24 September 2007 

10.90 In her fourth and final appearance before the Committee Hon Shelley Archer MLC 
was particularly difficult as a witness.  Her answers to the Committee’s questions 
were, in the Committee’s view, either vague or contradictory and self-serving, and 
often delivered in a sarcastic tone that is not effectively conveyed in the Hansard 

transcript, and which is apt to mislead any casual reader of her evidence. 

10.91 Hon Shelley Archer MLC’s responses were interspersed with incidents of her looking 
away from the Committee, mimicking the counsel assisting, doodling on a notepad, 
repeatedly asking counsel assisting to restate questions, mocking the counsel assisting, 
talking over the top of both the Chairman’s and the counsel assisting’s questions, 
failing to respond verbally to questions, making hand signals so as to stop the 
Committee’s questioning, and the use on one occasion of a profanity.   

10.92 The Committee notes that it had given lengthy consideration to the appropriate order 
of witnesses for the second round of hearings.  Given the nature of the CCC intercept 
evidence, it was important that witnesses were not made aware prior to a hearing as to 
the evidence that the Committee had available to it.  Hon Shelley Archer MLC’s 
abrupt departure mid-way through her hearing on 10 September 2007 disrupted the 
carefully scheduled witness list and exposed the inquiry to a risk that subsequent 
witnesses would be in a position to disclose the Committee’s evidence to Hon Shelley 
Archer MLC before she gave evidence at her resumed hearing. 

EVIDENCE AS TO MEETINGS WITH MR BRIAN BURKE  

10.93 Hon Shelley Archer MLC gave the following evidence to the Committee in April 
2007 regarding an undertaking she had given to the Premier: 

“ The CHAIRMAN:  Have you given an undertaking to the Premier, 

Alan Carpenter, about having contact with Mr Burke? 

Hon SHELLEY ARCHER:  Yes, I have. 

The CHAIRMAN:  What is the nature of that undertaking? 
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Hon SHELLEY ARCHER:  I no longer have any relationship with 

Brian Burke.   

The CHAIRMAN:  When was that undertaking given?   

Hon SHELLEY ARCHER:  November of last year.  November of 

last year was purely work.  There has now been an undertaking that I 

have no contact at all.   

The CHAIRMAN:  When was that final undertaking?   

Hon SHELLEY ARCHER:  Late February.   

… 

The CHAIRMAN:  For how long is that undertaking in force? 

Hon SHELLEY ARCHER:  Probably until I leave Parliament.   

The CHAIRMAN:  From the date of that undertaking, have you had 

any contact with Mr Burke?   

Hon SHELLEY ARCHER:  No.”419 

10.94 On 24 September 2007 Hon Shelley Archer MLC gave the following evidence to the 
Committee: 

“ Mr URQUHART:  Can I clarify one matter.  Can you give me a yes 

or no answer to this.  Have you spoken to Mr Burke in the past 

month?  I am talking about the last three or four weeks. 

Hon SHELLEY ARCHER:  Not that I recollect.  

 Mr URQUHART:  So you may have? 

Hon SHELLEY ARCHER:  No.  I am saying that I do not recollect 

talking to him this month.   

Mr URQUHART:  So you do not recollect - and what was the last 

bit? 

Hon SHELLEY ARCHER:  Talking to him this month. 

Mr URQUHART:  So you cannot state for sure? 

                                                      
419  Hon Shelley Archer MLC, Transcript of Evidence, 10 April 2007, pp4-5. 
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Hon SHELLEY ARCHER:  No. 

Mr URQUHART:  That you have not spoken to him?   

Hon SHELLEY ARCHER:  I am saying to you I cannot recollect.  I 

am not stating.  Do not put words into my mouth, Mr Urquhart.  I do 

not have any recollection of speaking to Mr Burke for this month.  

That is my answer.   

Mr URQUHART:  This month, or this matter? 

Hon SHELLEY ARCHER:  On anything.   

Mr URQUHART:  On anything? 

Hon SHELLEY ARCHER:  Mr Urquhart, that is my answer.”420 

10.95 The Committee found it interesting that Hon Shelley Archer MLC could not recollect 
whether she had had a conversation with Mr Burke in the previous month. 

10.96 The Committee notes that on 30 September 2007, less than a week after her last 
hearing before the Committee, a number of articles appeared in the Sunday Times 

newspaper which revealed that Hon Shelley Archer MLC had spoken to Mr Burke at 
least twice since March 2007.421  This was followed on 1 October 2007 by a radio 
interview in which Hon Shelley Archer MLC indicated that she was in regular “social 

contact” with Mr Burke.422   

DELETION OF EMAIL EVIDENCE  

10.97 In May 2007 the Committee requested that Hon Shelley Archer MLC provide the 
Committee with copies of any emails going between her and either Mr Brian Burke, 
Mr Julian Grill or Mr Noel Crichton-Browne relating to SCEFO conducting an inquiry 
into the State’s iron ore industry/policy. 

10.98 On 19 June 2007 Hon Shelley Archer MLC wrote to the Committee and advised: 

“1. That there is no records of any emails received by myself or my 

electorate office from Mr Brian Burke, Mr Julian Grill or Mr Noel 

Crichton-Brown, or any other person that relate to the Standing 

                                                      
420  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, p39. 
421  Mr Joe Spagnolo, ‘Shelley chooses Brian over Alan’, Sunday Times, 30 September 2007, pp1 and 10; Mr 

Joe Spagnolo, ‘Archer makes Carps quiver’, Sunday Times, 30 September 2007, p83; and ‘Premier must 
stand up to this challenge’, Sunday Times, 30 September 2007, p83. 

422  720 Morning radio program, interview by Ms Geraldine Mellett, Monday, 1 October 2007, 8:32am, p1.  
See also ‘Premier allowed contact with Burke family months ago, Archer reveals’, West Australian, 1 
October 2007, p17. 
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Committee on Estimates and Financial Operations conducting an 

inquiry into the WA iron ore industry/policy. 

2. That there is no record of any emails sent by myself or my staff to 

Mr Brian Burke, Mr Julian Grill or Mr Noel Crichton-Brown, or any 

other person that relate to the Standing Committee on Estimates and 

Financial Operations conducting an inquiry into the WA iron ore 

industry/policy.”423 

10.99 It soon became apparent to the Committee, based on the evidence provided by DLA 
Phillips Fox, Mr Julian Grill and the CCC, that there had, in fact, been several emails 
between Hon Shelley Archer MLC and Mr Brian Burke between 6 September 2006 
and 14 September 2006. 

10.100 Hon Shelley Archer MLC subsequently gave evidence to the Committee at her 
hearing on 10 September 2007 that she had no records of any emails between her and 
Mr Burke because she had deleted them.424  The Committee questioned Hon Shelley 
Archer MLC on this issue again on 24 September 2007: 

“ Mr URQUHART:  You have said previously, Ms Archer, that you 

did not have any emails that had been exchanged between you and Mr 

Burke because you had deleted them. 

Hon SHELLEY ARCHER:  Yes, that is correct. 

Mr URQUHART:  Can you tell the members of the select committee 

why it was that you had deleted them? 

Hon SHELLEY ARCHER:  Because I delete all my emails when I 

am finished with them. 

Mr URQUHART:  And when did you delete the emails with respect 

to Mr Burke? 

Hon SHELLEY ARCHER:  I would not have a clue. 

Mr URQUHART:  Was it at or about the time you received them? 

Hon SHELLEY ARCHER:  I would not have a clue.”425 

                                                      
423  Letter from Hon Shelley Archer MLC, 19 June 2007, p1 (Doc. 484). 
424  Hon Shelley Archer MLC, Transcript of Evidence, 10 September 2007, p16. 
425  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, pp6-7. 
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10.101 The Committee undertook to identify all relevant emails sent to and from Hon Shelley 
Archer MLC by requesting the Department of the Premier and Cabinet to provide 
information from its email database. 

10.102 The Department of the Premier and Cabinet was able to identify a number of 
additional emails between Hon Shelley Archer MLC and Brian Burke that had yet to 
be provided to the Committee and which were relevant to the Committee’s inquiry.   

10.103 Furthermore, the Department of the Premier and Cabinet were able to advise the 
Committee that Hon Shelley Archer MLC had deleted each of the emails that were 
relevant to this inquiry sometime between the end of February 2007 and the end of 
March 2007.426  The Committee notes that this timeframe would have coincided with 
both Hon Shelley Archer MLC’s appearance as a witness at the CCC inquiry into 
lobbying and the establishment of this Committee. 

10.104 The Committee notes that undertaking the email search was a significant, time-
consuming, undertaking for the Department of the Premier and Cabinet, and expresses 
its gratitude for the Department’s efforts. 

Allegations against the Clerk Assistant (House) 

10.105 On 11 July 2007 Hon Shelley Archer MLC wrote to the Committee to complain of the 
behaviour of the Clerk Assistant (House) in the following terms: 

“ INAPPROPRIATE BEHAVIOUR BY MR NIGEL PRATT 

In recent days I have been concerned by the intimidating and 

threatening behaviour by Mr Pratt in relation to my appearance 

before the Select Committee … . 

… 

As I am currently overseas I requested my staff make contact with Mr 

Pratt suggesting the 18th July would be convenient for me to appear 

before the Committee.  During that phone conversation, Mr Pratt 

demanded to know exactly where I was on every day possible between 

17 July and mid August.  He suggested that if the Committee chose to 

subpoena me to appear whilst I was at the Garma festival, he could 

force me to return for the hearing. 

                                                      
426  Letter from Mr Mal Wauchope, Director General, Department of the Premier and Cabinet, 23 October 

2007, p1.  The Department of the Premier and Cabinet advised the Committee that the Department 
conducts a monthly backup of emails.  Accordingly, any email that has been sent or received and then 
deleted within the same month does not appear on a monthly backup tape and so was unable to be 
identified in a search of the monthly backup tapes.  
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In discussions between Mr Pratt and myself, his demeanour has been 

intimidating and threatening, to the point he has made me feel 

uncomfortable.  He suggested to me that if I was not available to 

appear on the date he set, he would inform the media that I was not 

being co-operative. 

I believe Mr Pratt’s behaviour has been totally inappropriate and 

should be dealt with. 

…” 

10.106 On 16 July 2007 the Committee considered Hon Shelley Archer MLC’s allegations.  
When the allegations of Hon Shelley Archer MLC were put to the Clerk Assistant 
(House), he denied that he had acted inappropriately and advised that the allegations, 
and in particular the one alleging that he had threatened Hon Shelley Archer MLC 
with going to the media if she did not cooperate with the Committee, were untrue and 
defamatory. 

10.107 In addition, the Committee was advised that a third party was present in the office of 
the Clerk Assistant (House) when the conversation with Hon Shelley Archer MLC’s 
electorate officer occurred and that, although she only overheard the half of the 
conversation spoken by the Clerk Assistant (House), there was nothing inappropriate 
or threatening in the manner in which the Clerk Assistant (House) had spoken to the 
electorate officer. 

10.108 The Committee wrote to Hon Shelley Archer MLC on 16 July 2007 advising that: 

“During Mr Pratt’s conversation with your electorate officer a third 

person was in the office with Mr Pratt.  Having heard from that third 

person the Committee is satisfied that your allegations are not 

supported.”    
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CHAPTER 11 

DISCLOSURE OF THE DELIBERATIONS OF THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS BY 

HON ANTHONY FELS MLC 

THE DISCLOSURES 

11.1 In a series of telephone conversations with Mr Noel Crichton-Browne between         
30 October 2006 and 1 February 2007, Hon Anthony Fels MLC made a number of 
disclosures of the confidential deliberations of SCEFO in relation to the proposed iron 
ore inquiry. 

HON ANTHONY FELS MLC’ S UNDERSTANDING OF PARLIAMENTARY PRIVILEGE AND THE 

CONFIDENTIALITY OF COMMITTEE PROCEEDINGS 

11.2 The Committee notes that Hon Anthony Fels MLC had the benefit of participation in 
the 2005 New Members’ Induction Program, where aspects of parliamentary privilege 
and the obligations of parliamentary committee membership were discussed. 

11.3 The 2005 New Members’ Induction Program was presented to one group of New 
Members on 3 May 2005 and was repeated for a second group of new Members on     
17 May 2005 by Ms Mia Betjeman, then Clerk Assistant (Committees).                  
Hon Anthony Fels MLC attended the program on 3 May 2005. 427 

11.4 Ms Betjeman provided the Committee with her powerpoint presentation and speech 
notes of the 2005 New Members’ Induction Program, and confirmed that she had 
followed her speech notes in her presentations.428  Ms Betjeman’s speech notes 
relevantly state: 

“Be mindful that all committee material is confidential and cannot be 

released without a formal resolution of the Committee.  

… 

ALL DELIBERATIVE MEETINGS MUST BE HELD IN PRIVATE 

… 

                                                      
427  Hon Anthony Fels MLC attended 2005 New Members’ Induction on 3 May 2005: See attendance sheet 

and feedback form. 
428  Letter from Mr Paul Grant, Clerk Assistant (Committees) to Mr Philip Urquhart, Barrister, 7 September 

2007, p1. 
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Do not disclose committee deliberations and material unless public 

- All committee material is confidential  

- Cannot be released without a formal resolution of the 

Committee.   

- Any unauthorised release may be considered a contempt of 

Parliament. 

Some tangible situations you may encounter: 

1. Committee members must not discuss matters before a 

committee with electorate staff or research staff external to 

the office.   

This prohibition does not apply to discussing a bill generally 

as the bill would have been tabled in the House, and is a 

matter of public record.  In such case the committee member 

may discuss the matter but only insofar as if they were a 

member of the House and not of the committee.   

2.  Committee members should be careful that, in the course of 

publicly discussing a matter before their committee, they: 

- do not pre-empt consideration of the matter by the committee 

or the committee’s report to the House;  

- any comment, if comment must be made, is expressly made as 

a member of Parliament and not as a committee member, and  

- any discussion does not disclose confidential matters before 

the committee.”429  

11.5 Hon Anthony Fels MLC gave the following evidence regarding his understanding of 
committee confidentiality after attending the induction seminar: 

 “ Mr URQUHART:  …  You see there at the top, it was indicated that 

members do not disclose committee deliberations and material unless 

public.  And the dot points, if you can just look at that, please: all 

committee material is confidential; cannot be released without a 

formal resolution of the committee; any unauthorised release may be 

considered a contempt of Parliament.  Now, indeed, is that your 

                                                      
429  Clerk Assistant (Committees) Speech Notes, 2005 New Members’ Induction, 3 May 2005 and 17 May 

2005. 
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understanding of what committee deliberations are and what their 

status is? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  That all committee material is confidential? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  Cannot be released without a formal resolution of 

the committee? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  Any unauthorised release may be considered a 

contempt of Parliament? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  And then Ms Betjeman gives some examples 

entitled, “Tangible situations you may encounter”.  And number 1 

reads there: committee members must not discuss matters before a 

committee with electorate staff or research staff external to the office. 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  Do you appreciate what that meant? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  And did you abide by that arrangement? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  Point 2 halfway down the page: committee 

members should be careful that in the course of publicly discussing a 

matter before their committee, they - the first dot point - do not pre-

empt consideration of the matter by the committee or the committee’s 

report to the house.  There is another dot point there, number 2, but I 

want to bring your attention specifically to dot point 3: they, with 

respect to any discussion, do not disclose confidential matters before 

the committee.  And you abided by that condition at all times with 

respect to your dealings with committees that you may be on? 
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Hon ANTHONY FELS:  Well, I certainly tried to.  I am not aware 

that - I have never disobeyed any of those requirements.  I certainly 

never intended to. 

Mr URQUHART:  What do you regard as confidential matters before 

a committee, Mr Fels? 

Hon ANTHONY FELS:  Well, certainly anything that is brought to 

our attention that is confidential and any matters that are raised in 

the committee, there is some evidence provided or hearings, 

deliberations. 

Mr URQUHART:  Does that include deliberations with respect to 

any proposed inquiries the committee might have? 

Hon ANTHONY FELS:  I have never gone into what is right and 

what is wrong about that, other than anything that is sensitive before 

a committee obviously would not be raised outside the committee.  If 

you are referring to this iron ore policy issue - 

Mr URQUHART:  I am just referring to matters in general at the 

moment, Mr Fels. 

Hon ANTHONY FELS:  Well, I can give you an example of an issue.  

If someone from outside a committee comes to me with an issue and I 

have discussed that issue with them before it goes to the committee, I 

would not see how that could be a breach of anything that goes on 

inside the committee  

Mr URQUHART:  What about the committee’s deliberations with 

respect to that matter?  Do you regard those as confidential? 

Hon ANTHONY FELS:  Certainly, once an inquiry is underway it 

would be. 

Mr URQUHART:  What about prior to an inquiry being underway 

and specifically the committee’s deliberations with respect to whether 

they should have an inquiry or not? 

Hon ANTHONY FELS:  Well, I do not make the rules, so you can 

explain it to me if you like.  But all I would say is: when an inquiry is 

underway then certainly the deliberations would be confidential to the 

committee and would be expected to be kept within that committee. 

Mr URQUHART:  Mr Fels, if you go to the top of that page there 

please, it makes it pretty clear, does it not, do not disclose committee 
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deliberations and material unless public; all committee material is 

confidential; cannot be released without a formal resolution of the 

committee; any unauthorised release may be considered a contempt 

of Parliament?  There is no distinction there, is there, between 

whether an inquiry is actually underway or whether it is just simply 

proposed? 

Hon ANTHONY FELS:  No. 

Mr URQUHART:  No?  So, again, given this material that you have 

received at this induction presentation, does it not necessarily follow 

that deliberations within a closed committee meeting regarding the 

consideration of whether an inquiry should be undertaken by the 

committee must be confidential? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  And that therefore means that those deliberations 

cannot be disclosed to parties outside the committee unless there is 

authorisation to do so? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  And has that been your clear understanding of the 

situation at all times since you have been a member of the committee 

or a committee? 

Hon ANTHONY FELS:  I believe so, yes.  It has certainly been the 

way I have tried to act as a member of the committee. 

Mr URQUHART:  Certainly.  I just want to know whether you place 

any restrictions upon the use of the phrase “committee 

deliberations”.  What do you regard that phrase as meaning - 

“committee deliberations”? 

Hon ANTHONY FELS:  Well, make any decisions or evidence 

before a committee either provided from outside or any findings, any 

discussion, any voting. 

Mr URQUHART:  Yes.  Does that include findings on whether a 

proposed committee - sorry; I withdraw that - whether a proposed 

inquiry should be undertaken? 

Hon ANTHONY FELS:  Well, findings if a proposed inquiry should 

be undertaken? 
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Mr URQUHART:  Yes. 

Hon ANTHONY FELS:  It would include any deliberations.   

Mr URQUHART:  The views of particular members within the 

committee as to a proposed inquiry, whether they indicate they are in 

support of it or against it: would you regard those matters as 

committee deliberations?  

Hon ANTHONY FELS:  It would be something that I would still 

regard as being confidential to the committee.”430  

11.6 Hon Anthony Fels MLC also stated the following: 

“ Mr URQUHART:  Okay.  I gather then, from your evidence, do you 

agree with these propositions: that it is a breach of privilege to 

disclose to a third party the status of deliberations on a matter before 

the committee?  That is assuming the member does not have 

authorisation to disclose such material.   

Hon ANTHONY FELS:  Yes.   

Mr URQUHART:  Again, on this scenario that no authorisation has 

been given, would you agree that it is a breach of privilege to disclose 

to a third party the views of committee members on such matters?   

Hon ANTHONY FELS:  Yes.   

Mr URQUHART:  Particularly views that are expressed by 

committee members within a meeting?   

Hon ANTHONY FELS:  Yes.”431 

11.7 In addition to the induction seminars for new Members of Parliament held in 2005, it 
is the practice in the Legislative Council that all those Members of the Legislative 
Council that are appointed to standing committees receive written induction material 
in relation to their committee membership.  In August 2005, Hon Anthony Fels MLC 
commenced as a Member of the newly established SCEFO. 

11.8 The first meeting of SCEFO was on 15 August 2005 at 2:35pm.432                           
Hon Anthony Fels MLC was an apology for this first meeting, and so missed the 
benefit of an oral presentation of the written induction material by the staff of 

                                                      
430  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, pp5-7. 
431  Ibid, p11. 
432  Minutes, Standing Committee on Estimates and Financial Operations, 15 August 2005, p1. 
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SCEFO.433  Nevertheless, from 5 August 2005 the written induction material had been 
distributed to the Members of SCEFO, including Hon Anthony Fels MLC, in 
preparation for the first meeting.434 

11.9 The Induction Memorandum for SCEFO Members relevantly states: 

“Disclosure of private evidence or a committee’s deliberations 

(including a draft report) before the committee reports to the Council, 

and without prior authorisation by the Committee, is a breach of 

privilege under SOs 322 –324. 

The rules about the status of proceedings and premature disclosure of 

confidential proceedings are not without sanction.  The release of 

committee proceedings contrary to Standing Orders or in breach of 

parliamentary privilege is an example of an action that may be 

considered a contempt of the Council.  As such, the consequences for 

the person(s) involved in such an action can be serious and may lead 

to an investigation by a select committee of privilege.  If a privilege 

committee finds that a breach of privilege has occurred, it can 

recommend to the Council a suitable penalty.  While the Council has 

the power to imprison, the penalty is more likely to range from 

censure to suspension from the Council for a period of time (if a 

member) or a fine (if a member of the public). 

Committee members should not discuss confidential committee 

matters with any person other than Committee members and 

Committee staff.   For example, Committee members must not discuss 

matters before the Committee with electorate staff or research staff 

external to the LCCO.  This prohibition does not apply to discussing a 

bill generally, as the bill would have been tabled in the House, and is 

a matter of public record.  In such a case the Committee member may 

discuss the matter, but only insofar as if they are a member of the 

House and not of the Committee. 

Accordingly members should be careful that, in the course of publicly 

discussing a matter before the Committee: 

a) they do not pre-empt consideration of the matter by 

the Committee or the Committee’s report to the 

House; 

                                                      
433  Minutes, Standing Committee on Estimates and Financial Operations, 15 August 2005, p1. 
434  Docs 525 and 528. 
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b) they do not make statements that can be taken in any 

way as a statement on behalf of the Committee, 

unless the member has the Committee’s authority; 

c) any comment, if comment must be made, is expressly 

made as a member of Parliament and not as a 

Committee member; and 

d) any discussion does not disclose confidential matters 

before the Committee.”435 

11.10 The Committee is of the view that the above induction information should have 
provided Hon Anthony Fels MLC with a more than adequate understanding of the 
confidentiality requirements of standing committee membership.  There is an onus on 
Members to make sure that they read and understand such important procedural 
advice, and to seek clarification from the Clerk if in doubt. 

THE EVIDENCE  

11.11 As set out earlier in this report (see from paragraph 8.29), there had been a number of 
telephone conversations and an email between Hon Anthony Fels MLC and Mr Noel 
Crichton-Browne discussing the proposed iron ore inquiry from mid-October 2006.  
Hon Anthony Fels MLC had received the draft terms of reference for the proposed 
iron ore inquiry from Mr Crichton-Browne on 23 October 2006.  It is clear from the 
evidence that Mr Crichton-Browne was anticipating that Hon Anthony Fels MLC 
would table the draft terms of reference at the SCEFO meeting on 30 October 2006. 

The Telephone Conversation of 30 October 2006 

11.12 On Monday, 30 October 2006, between 2:10pm and 4:57pm the SCEFO met.  The 
minutes for that meeting indicate that Hon Anthony Fels MLC was present at that 
meeting.436  The minutes also state: 

“Possible inquiry into the Iron Ore Industry 

Hon Anthony Fels advised the Committee that he intended moving a 

motion that the Committee inquiry into the Iron Ore Industry. 

Discussion ensued. 

Hon Ken Travers said that they had been several reports into the 

mining industry over the last few years and that they may possibly 

cover the issues raised. 

                                                      
435  Doc. 528, p13. 
436  Minutes of meeting of Standing Committee on Estimates and Financial Operations, 30 October 2006, p1. 
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The Committee asked Hon Anthony Fels to provide Members with a 

brief outline of the various issues, for discussion at the meeting 

scheduled for 13 November 2006.”437 

11.13 As the Committee notes at Chapter 17, Hon Ken Travers MLC was authorised by 
SCEFO at its 30 October 2006 meeting to speak to the Minister for Resources 
Assisting the Minister for State Development in order to obtain background 
information.  The Committee is of the view that the authorisation given to Hon Ken 
Travers MLC should have triggered in the mind of Hon Anthony Fels MLC that the 
deliberations of SCEFO in relation to the proposed iron ore inquiry were confidential. 

11.14 On 30 October 2006 between 6:48pm and 6:50pm Hon Anthony Fels MLC had a 
telephone conversation with Mr Noel Crichton-Browne.  Mr Crichton-Browne 
initiated the conversation.  This telephone conversation was intercepted by the CCC.  
The conversation contains the following: 

“CRICHTON-BROWNE: I was just gonna ask you, yes or no.  

Did you that reference up? 

FELS: Yeah, I’ve, I, I haven’t, I haven’t 

given ‘em them the uhm, (coughs) the 

terms of the enquiry, but I just …….. 

put it on the agenda.  But, uhm, and 

they don’t wanna, uhm, deal with it 

at the next meeting on the thirteenth 

of November.  But, uhm, 

CRICHTON-BROWNE: …….. …….. 

FELS: Well, I’ll give you a call back a bit 

later and I’ll explain what happened. 

CRICHTON-BROWNE: Okay mate, okay. 

FELS: Uhm, but anyways ah, uhm.  What’s 

his name, Ken Travers wants to talk 

to uhm, Bowler about it and uhm and 

things.  He’s reackons [sic] there’s 

been a couple of enquiries and I 

don’t know if there [sic] related to 

this. ….. I’ve got no idea what they 

were. 

                                                      
437  Minutes of meeting of Standing Committee on Estimates and Financial Operations, 30 October 2006, p6. 
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CRICHTON-BROWNE: Okay. 

FELS: But I’ll give you a call back. 

…….”438 

11.15 The Committee notes that there is no evidence before the Committee that               
Hon Anthony Fels MLC did, in fact, call Mr Noel Crichton-Browne back in relation to 
the events at the SCEFO meeting on 30 October 2006.   

The Telephone Conversation of 13 December 2006 

11.16 Following the SCEFO meeting of 30 October 2006, the next substantive deliberations 
of SCEFO with respect to the proposed iron ore inquiry took place on 4 December 
2006. 

11.17 SCEFO met on Monday, 4 December 2006 at 2:10pm.  All Members of SCEFO were 
present. 

11.18 The minutes of the meeting record that the letter from AMEC dated 27 November 
2006 was received by SCEFO and was given ‘deferred’ status.  Deferred status is 
generally given by standing committees to a document when the committee has not 
had a chance to consider the contents of the document and make a determination as to 
whether the document should be accepted by the committee and published with the 
full protection of parliamentary privilege, or where it has yet to be determined whether 
private status is warranted for the document. A document granted deferred status 
remains confidential until the committee makes a decision whether to make it public 
or not. 

11.19 The minutes further record that the following occurred upon the receipt of the AMEC 
letter: 

“The Chair reminded Members that Committee deliberations are 

confidential and should not be disclosed to anyone.” 439 

11.20 This was the first occasion on which SCEFO, as a committee, became aware that there 
may possibly have been a disclosure of the committee’s confidential deliberations. 

11.21 The notes prepared by the staff of SCEFO at that meeting record that: “Anthony asked 

how they knew?”.440   

11.22 Hon Giz Watson MLC gave the following evidence to the Committee: 

                                                      
438  CCC audio intercept evidence, 30 October 2006, 6:48pm, p1. 
439  Minutes of the Standing Committee on Estimates and Financial Operations, 4 December 2006, p1. 
440  Doc 47 (staff notes). 
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“When this letter was tabled for us to consider as a committee, I was 

surprised to see a letter coming from a third party in regards to the 

consideration of an inquiry.  It seemed to me that AMEC had gone to 

some effort to outline their support for this inquiry, and I was 

surprised to receive this letter.  Mr Chairman, I believe I raised the 

question of confidentiality, and a number of other members discussed 

it.  I can remember questions being asked as to how did AMEC know 

we were seeking an inquiry, or considering establishing an inquiry, to 

the extent that I seem to recall that members were actually asked, 

“Well, did you ask AMEC to write to the committee?”  Again, my 

recollection is nobody actually said, “Yes, I asked them” or “I’ve 

spoken to them”, so there was no indication given by any member that 

AMEC was aware of the possible inquiry as a result of their specific 

contact with them.  Yes, Mr Chairman, at that time I thought it was 

appropriate to remind members that committee members potentially 

might be moving beyond the bounds of what our obligations are in 

terms of keeping committee deliberations private.”441 

11.23 The matter was deferred and put on the program for SCEFO’s meetings in 2007.442 

11.24 On 13 December 2006 at 2:29pm, Hon Anthony Fels MLC had a telephone 
conversation with Mr Crichton-Browne, which was intercepted by the CCC.  The 
following is an extract from a CCC telephone intercept of this conversation: 

“CRICHTON-BROWNE: Anthony. 

FELS:    Nuh. 

CRICHTON-BROWNE: In the, look. Can I just ask you this 

just one question? 

FELS:    Yeah. 

CRICHTON-BROWNE: In, in the event you are to proceed 

with that other matter we discussed, 

FELS:    Yeah. 

CRICHTON-BROWNE: when, when would you be able to. 

When, when will it be possible to get 

it up? 

                                                      
441  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p10. 
442  Doc 47 (staff notes). 
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FELS: Uhm, I’m just, uhm going in there 

now. 

CRICHTON-BROWNE:  Yeah. 

FELS:    We got a meeting on this afternoon. 

CRICHTON-BROWNE:  Yeah. 

 

FELS: Uhm, I can raise it. Uhm, but it 

wouldn’t be dealt with. I don’t think 

any of them gonna wanna do too 

much over the summer break. 

CRICHTON-BROWNE:  No, no, I understand that. 

FELS:    Uhm, that either,  

CRICHTON-BROWNE:  Is there, 

FELS: [seems] to be some discussion 

around the community about ah, the 

fact that we’re going to be doing an 

enquiry as well. 

CRICHTON-BROWNE:  Is there? 

FELS:    Yeah. 

CRICHTON-BROWNE:  Yeah. 

FELS: So I wondered if that might have 

come out of bloody Brian Burkes 

office or something too. 

CRICHTON-BROWNE:  I have no idea. 

FELS:    Yeah. 

CRICHTON-.BROWNE: Well look a uhm. Is there, is there 

any advantage on rai, in raising it 

today, if it’s, 

FELS:    Yeah, I can. We, we uhm, 
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CRICHTON-BROWNE:  ….. 

FELS: we had a lunch, the committee lunch 

yesterday and I was, discussed it 

informally with ‘em then and uhm. 

They’re er, er and er, we just had too 

much on at the end of the year 

getting, doing a couple of reports 

into some bills then. But uhm, wasn’t 

worth bringing it up. 

CRICHTON-BROWNE:  Yeah. 

FELS: But uhm they, oh, I think their a little 

bit receptive to it. But I’ll raise it 

again and see if we can’t formally 

move to do something. 

CRICHTON-BROWNE:  Yeah. Uhm, I may you know. 

What’s the general response to the 

thing? 

FELS: Ah, it was alright. Uhm, yeah it was, 

there, there was only one member 

who uhm, didn’t want to do too much 

and that was one of the government 

members. 

CRICHTON-BROWNE:  Yeah. 

FELS: Uhm, but ah, I think Giz, Giz, I, I’d, 

I’d don’t think Giz Watson had too 

much of a problem with it. 

CRICHTON-BROWNE:  Right. 

FEES: But I don’t have those terms of 

reference with me to uhm, to formally 

lodge them today. But, 

CRICHTON-BROWNE:  Right. 

FELS:  we can resolve to uhm, to you know, 

start an investigation into it. Or do a     

We, were just having a meeting now 
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to set up the agenda for next year. So 

it’s something I can, 

CRICHTON-BROWNE:  Oh I, oh yep. Oh, is that the reason 

for the meeting is it? 

FELS:  Yeah, yeah. And it starts at two 

thirty. 

CRICHTON-BROWNE:  Oh right, I see 

FELS:     So I’m literally walking in the door. 

CRICHTON-BROWNE:  Right. 

FELS:  But I’m uhm, I’m quite happy to, to 

put, put that one up. 

CRICHTON-BROWNE:  Alright. 

FELS:  And I think some of the other 

members were happy about it too. 

CRICHTON-BROWNE:  Alright. Alright. 

FELS:     But I better go. 

CRICHTON-BROWNE:  Alright. You wanna just. Do you wan, 

do you wan, do you wanna give us a 

call when you’re me, what times your 

meeting gonna be over? 

FELS:     Ah, probably about four oclock. 

CR1CHTON-BROWNE: I’ve gotta go down town anyway, so, 

uhm. Oh you’d give us, give us a call 

on your mobile? 

FELS:  Yeah, I’ll give you a ring when I’ve 

finished. 

CRICHTON-BROWNE:  Okay mate and I’ll get. 

FELS:     Alright. 

CRICHTON-BROWNE:  Well catch up. Take care, bye. 
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FEES:     Thanks. Bye.”443 

11.25 In relation to this telephone conversation, Hon Anthony Fels MLC gave the following 
evidence: 

“ Mr URQUHART:  Do you at least accept that it would appear from 

this material that you are providing him with updates? 

Hon ANTHONY FELS:  If the CCC has got transcripts of everything 

that has gone on between Noel Crichton-Browne and I, it will show 

up there.  If I have given him updates, it is before the committee has 

resolved to do anything.  He has raised an issue with me now.  It is 

unfortunate that it is Noel Crichton-Browne and not John Smith in the 

street because if it was John Smith in the street wanting me to ask the 

committee to do some inquiry into something and they were giving me 

some information, I would probably keep them informed of the 

progress, without telling them exactly what decisions have been made 

on the committee.  In this case it is Noel Crichton-Browne.  If you 

look at every one of the phone transcripts - that is what I would like to 

know as well - they have probably been initiated by Mr Crichton-

Browne, not by myself. 

Mr URQUHART:  Would you accept that in this instance here you 

are disclosing to Mr Crichton-Browne confidential information?  

Hon ANTHONY FELS:  No.”444 

11.26 There was no evidence before the Committee that Hon Anthony Fels MLC spoke to 
Mr Crichton-Browne again on 13 December 2006.   

The Telephone Conversation of 30 January 2007 

11.27 As noted above, SCEFO met at 2:41pm on 13 December 2006.                                
Hon Nigel Hallett MLC was an apology.  The staff of SCEFO advised the committee 
as to the information that they had received from Mr Ian Loftus that AMEC had heard 
about the proposed iron ore inquiry as a result of “word of mouth”.445  SCEFO 
conferred private status on the letter from AMEC, and resolved that: 

“… if an inquiry is established into this issue it will review the status 

of this correspondence.”446 

                                                      
443  CCC intercept evidence, 13 December 2006, 2:29pm, pp1-4. 
444  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p30. 
445  Minutes of the Standing Committee on Estimates and Financial Operations, 13 December 2006, p1. 
446  Ibid, p2. 
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11.28 The Committee notes that this resolution, and the Chair’s warning against the 
disclosure of confidential committee proceedings on 4 December 2006, should have 
made it abundantly  clear to all Members of SCEFO that the committee’s deliberations 
on the question as to whether to proceed with an inquiry into the State’s iron ore 
industry were not to be disclosed without authorisation. 

11.29 In considering the substantive proposal for an inquiry into the State’s iron ore 
industry, the minutes of the meeting note the following deliberations of SCEFO: 

“Western Australia’s Iron Ore Policy 

Hon. Ken Travers requested it be noted that he would prefer not to do 

this inquiry.  The Committee agreed that if this inquiry does progress, 

a focussed Terms of Reference will need to be developed, as there 

have already been several inquiries and reviews done on the Mining 

Industry in Western Australia. 

Hon Anthony Fels is to provide the AOG with the Terms of Reference 

he has drafted.  The Committee instructed the AOG to make 

preliminary enquiries by drafting letters to both the Minister for 

Resources and the Minister for State Development, asking for their 

response to issues raised in the letter from AMEC.  The Chair is to 

sign the letter.”447 

11.30 In a telephone conversation at 12:55pm on 30 January 2007, Hon Anthony Fels MLC 
disclosed to Mr Noel Crichton-Browne the deliberations of SCEFO at its meeting on 
13 December 2006.  The telephone conversation was intercepted by the CCC, and the 
relevant portion of the conversation is set out as follows: 

“FELS: Yeah… yeah we’ve got a meeting 

tomorrow. 

CRICHTON-BFROWNE: Yeah. 

 

FELS: And uhm, and this issue is on the 

agenda I’m ah trying to get them to 

look into the uhm er the iron ore 

policy. 

CRICHTON-BROWNE:  Yeah. 

FELS: Now I’ve had some preliminary 

discussions with uhm one of the staff 



REPORT CHAPTER 11: Disclosure of the Deliberations by Hon Anthony Fels MLC 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 249 

CRICHTON-BROWNE:  Yep. 

FELS: and she thinks that it, like what I 

thought originally a lot of those 

issues should go to public admin and 

I pointed out to her that they’re not 

not the actual ah implementations 

policy because the policy itself and 

how that affects the … treasury and 

the and the income of the State. So 

uhm. 

CRICHTON-BROWNE:  Well that’s. Go on. 

FELS: Yeah well, who who, who who have 

you, the only thing that we could 

really look at is how it affect the 

royalty, 

CRICHTON-BROWNE:  What. 

FELS: but but, I think what by doing that we 

might be able to you know at least, at 

least find, we we’ve I got to write a 

letter off to ah find out what the 

policy is and then we can start 

having a look at that but. The terms 

of reference might be well … she 

thinks it’s out by what the committee 

can do. 

CRICHTON-BROWNE: I just, for what it’s worth, Malcolm 

McCusker says, Malcolm McCusker 

has actually looked at that and he 

says they are inside the terms of 

reference. 

FELS:    Yeah yeah I agree with that. 

CRICHTON-BROWNE:  He looked, he looked at, yeah. 

FELS:     Yeah. 

                                                                                                                                                         
447  Ibid, p4. 
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CRICHTON-BROWNE: Yeah yeah, they’ve been run past 

him. 

FELS: Uhm and he’s a parliamentary 

inspector. 

CRICHTON-BROWNE:  Yeah. 

 

FELS: Then he ought to know. Uhm, she she 

she was going to get some further 

advice before we had our meeting to 

uhm, at at the moment that’s my    

what I’m going to be taking to the 

meeting. 

CRICHTON-BROWNE: You’re gonna you’re gonna take 

them take take them as the are at the 

present time. 

FELS: Yeah, as they are at the present time 

yeah. 

CRICHTON-BROWNE: Yep yeah yep. Uhm and you’ll have 

to line up Nigel beforehand 

otherwise you’re silly enough to 

FELS:    Yeah I know. 

CRICHTON-BROWNE:  to get it wrong isn’t he. 

FELS:  Yeah he will yeah yeah. And he’ll .... if 

she’s arguing there that we don’t 

look at this for whatever reason. Now 

it’s not appropriate for me to 

mention McCusker’s opinion is it. 

CRICHTON-BROWNE:  Uhm look let me make a couple of 

calls and work out if there’s a way 

we can we can do that. 

FELS:  Because, … this, whatever comes 

before a committee is confidential to 

the committee until it is made public 

now. 
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CRICHTON-BROWNE:   That’s right, that’s right….   that’s   

… 

FELS:  Because you’ve, you’ve, you’ve 

brought the issue to me 

CRICHTON-BFROWNE:  Yeah. 

FELS:   I’m not telling you what’s going on 

in the committee 

CRICHTON-BFROWNE:  No no 

FELS:     but I’m talking about the issues.”448 

11.31 Of interest in that conversation is the reference to the fact that letters had been sent in 
order to establish what the State’s iron ore policy was.  The Committee notes that 
SCEFO had authorised letters to go to both the Minister for State Development and 
the Minister for Resources at the meeting on 13 December 2006. 

11.32 The conversation also reveals discussions with a SCEFO staff member as to what that 
staff member was going to advise SCEFO at its meeting on 31 January 2007. 

11.33 Finally, the Committee notes that both Hon Anthony Fels MLC and Mr Crichton-
Browne acknowledged that the proceedings of SCEFO were confidential to SCEFO. 

11.34 Hon Anthony Fels MLC gave the following evidence in relation to the telephone 
conversation of 30 January 2006: 

“ Mr URQUHART:  Is that correct?  Is that correct that you are not 

telling him what is going on in the committee? 

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  Well, you are saying to him in this conversation 

that the proposed inquiry is on the agenda and is going to get some 

opposition. 

Hon ANTHONY FELS:  Well, I have put it on the agenda.  I could 

have done a press release that would not have even had to go to 

Parliament.  I could have done a media release that I am, member for 

the Agricultural Region, wishing to do an inquiry into the state and I 

am taking it to the Estimates and Financial Operations Committee. 

                                                      
448  CCC intercept evidence, 30 January 2007, 12:55pm, pp2-3. 
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Mr URQUHART:  Can we just stay with - 

Hon ANTHONY FELS:  And that would not be any breach of 

parliamentary privilege.   

Mr URQUHART:  All right, can we just stay with this: you are 

actually telling Mr Crichton-Browne what is going on in the 

committee. 

Hon ANTHONY FELS:  No, I am not. 

Mr URQUHART:  You are stating the proposed inquiry is on the 

agenda and it is going to get some opposition.  Is that not telling him? 

Hon ANTHONY FELS:  Well, maybe I should have said I have put it 

on the agenda.  I could tell anyone I am putting something on the 

agenda; whether it gets dealt with or not is a different issue.  You are 

talking about an issue here that the committee have not even made a 

decision to commence an inquiry; and I think the public, any person 

in the public, if they come to a member of Parliament and want an 

issue raised, either in Parliament or in a committee, should be 

entitled to know if it has been brought to that committee yet”.449 

11.35 The above telephone conversation of 30 January 2007 resulted in several telephone 
exchanges between Mr Crichton-Browne and Mr Edel as Mr Crichton-Browne 
attempted to give Hon Anthony Fels MLC some legal support on the question as to 
whether the draft terms of reference for the iron ore inquiry fit within SCEFO’s terms 
of reference.  Most notable was the conversation between Mr Crichton-Browne and 
Mr Edel at 2:15pm on 30 January 2007, when Mr Crichton-Browne stated: 

“You understand that these committees meet in private.  There’s been 

a hiccup which I’ve had to try and negotiate and that is that the 

[AMEC]  wrote to the committee chairman and said I understand that 

you are looking at this reference and we support it.  That caused some 

considerable heartburn because the, the committees do deliberate in, 

in, in camera. … And nobody was supposed, you know, it was, it was 

improper for anybody to be speculating about what they might be 

discussing.  … But that, that got away from me.  I hadn’t realized it 

was being done.”450 

                                                      
449  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, pp38-39. 
450  CCC intercept evidence, Vol. 1, 30 January 2007, 2:15pm, pp2-3. 
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11.36 Mr Edel subsequently spoke to Hon Anthony Fels on 30 January 2007 regarding the 
terms of reference of both SCEFO and the proposed iron ore inquiry.  Hon Anthony 
Fels MLC gave the following evidence of his discussion with Mr Edel: 

“ Hon ANTHONY FELS:  I had discussions with a partner at 

Phillips Fox, but this was after I raised the issue in October.  I had 

discussions there about whether the terms of reference fitted within 

the terms of reference for an inquiry by the estimates committee.  

… 

The CHAIRMAN:  What was the nature of your conversation?  

Hon ANTHONY FELS:  It took a while for the committee to - it still 

had not made a decision to proceed with the inquiry.  Issues were 

raised by Lisa Peterson about whether our committee should look at 

all the aspects in my terms of reference, which was an issue I had 

initially.  In my discussions with Noel Crichton-Browne about the 

matter, he had mentioned it.  This is only hearsay from Noel 

Crichton-Browne, but he said that he had asked Malcolm McCusker, 

QC, to draft the terms of reference and that Malcolm McCusker had 

looked at the terms of reference of the Estimates and Financial 

Operations Committee.  I recall that was around the time in 

September.  I do not think I had taken it to the committee at that stage.  

The advice given to me from Noel Crichton-Browne - he told me he 

had been given it by Malcolm McCusker, whom I have never spoken 

to about this issue.  There was something in the notes today about 

incriminating someone else.  I want to be clear about how far I can 

speak about this, because it is all hearsay.  I am telling you what was 

told to me by Noel Crichton-Browne.  I had no reason not to believe 

it.  I do not know Malcolm McCusker, but I have a high respect for his 

legal intellect.  I was told that he had looked at the committee’s 

structure in the Legislative Council and it was his opinion that it was 

the Estimates and Financial Operations Committee that should be 

looking at the iron ore policy.  I asked Noel Crichton-Browne what 

issues he wanted to raise and said that they needed to fit within our 

terms of reference.  I understand that they were drafted in 

consultation with Malcolm McCusker.  It was some time after that 

when I had discussions with Lisa Peterson about whether the 

committee should look into this, because it was her view that it did not 

fit within our terms of reference.  I had discussions with her along the 

lines of what I am saying now that the advice I had was that it was.  I 

raised in the committee the fact that I understood that Malcolm 

McCusker had viewed these and indicated that they fitted in with our 
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terms of reference.  That is when I spoke with the partner at Phillips 

Fox when I wanted further verification of it all.  In the conversation 

with him - I was getting some advice from him - I asked him whether I 

was going to be charged for his advice or who was going to pay for it.  

He indicated to me that he was doing the work pro bono for the 

industry because they do a lot of work in the industry.  He did not say 

Cazaly Resources was funding it.  I did not want to be obliged to him 

or anyone else for assistance.  I appreciated the advice and I was told 

by Noel Crichton-Browne, who talked to the partner at Phillips Fox 

about whether I could refer to what Malcolm McCusker had said and 

whether he was comfortable with that.  

The CHAIRMAN:  Did you ask who the client was?  

Hon ANTHONY FELS:  I cannot recall specifically.  I did ask him 

whether he was acting for a particular client.  I seem to think I did.  I 

recall something about it.  I was satisfied in my mind that I was not 

going to get charged for the work.  I was not being told it was for any 

particular client.  The firm did work for a number of smaller 

companies and producers and exploration companies and it was in its 

general interest to have the state look at its iron ore policy.  By that 

stage I had discovered that there was no iron ore policy.   

The CHAIRMAN:  You were not interested to know who the client 

was?  

Hon ANTHONY FELS:  Not particularly, no.”451 

11.37 For his part, Mr Edel gave the following evidence of his conversation with Hon 
Anthony Fels MLC: 

“ Mr Edel:  I had a message to call Mr Fels at some point - I cannot 

remember when; either late last year before Christmas or early this 

year - because I was told that he wanted a short background briefing 

on matters relating to the iron ore industry in Western Australia.  I 

cannot recall who told me that, but that message was either relayed to 

me through Alex or - either Alex told me or Noel Crichton-Browne 

indicated to me that Mr Fels would appreciate a short background 

briefing about the iron ore industry. 

Hon BARRY HOUSE:  And did you provide that briefing over the 

phone? 

                                                      
451  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, p11. 
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Mr Edel:  Yes.  Either he rang me or I rang him; I cannot recall 

which.  I am pretty sure I spoke to him on his mobile telephone and 

had a short conversation of about five to 10 minutes in which he 

asked me certain questions about the iron ore industry and the 

operation of state agreements in the iron ore industry, and I provided 

him with some general background information. 

Hon BARRY HOUSE:  Was it more of a general discussion rather 

than specific to the terms of reference? 

Mr Edel:  It was a general background conversation.  He did say to 

me that he could not discuss or disclose any proceedings of the 

Estimates and Financial Operations Committee.  I am trying to recall 

whether there was any specific discussion of the terms of reference.  I 

think there was some passing reference - not specifically - to the 

terms of reference during our discussion, but he did not tell what they 

were.  I had assumed that they were the terms that I had settled and 

that had been forwarded to him.  Whether that was correct or not, I 

do not know, and whether they had changed or not, I do not know, but 

I made that assumption.”452 

11.38 Mr Edel also stated in a letter to the Committee dated 25 June 2007 that he did not tell 
Hon Anthony Fels MLC that he worked “pro bono”  for the industry.  Mr Edel claims 
to have told Hon Anthony Fels MLC that he acted for Cazaly Resources Limited and 
that he had ceased charging Cazaly Resources Limited for his time spent on the matter 
since it had become apparent that the iron ore policy affected the industry generally.453  
The Committee notes that the Committee had not been able to establish if this was, in 
fact, the case as Mr Edel had declined to provide the Committee with details of his 
billing records. 

The Telephone Conversation on 1 February 2007 

11.39 SCEFO met between 1:08pm and 2:30pm on 31 January 2007.  All Members were 
present. 

11.40 The minutes of the meeting record that Hon Anthony Fels MLC’s draft terms of 
reference dated 18 December 2006 were received by SCEFO and the status of the 
document was deferred.454  In its consideration of other correspondence received, 
SCEFO accepted a letter from the Minister for State Development dated 25 January 
2007 (received by SCEFO staff on 30 January 2007) setting out information on WA’s 

                                                      
452  Mr Robert Edel, Partner, DLA Phillips Fox, Transcript of Evidence, 16 May 2007, pp12-13. 
453  Letter from Mr Robert Edel dated 25/06/07 correcting transcript of evidence. 
454  Minutes of the Standing Committee on Estimates and Financial Operations, 31 January 2007, p2. 
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iron ore policy.  Although not recorded in the minutes of SCEFO until the meeting of 
26 March 2007, the letter was tabled at the meeting of 31 January 2007 and its status 
was deferred.455  A document granted deferred status remains confidential until the 
Committee makes a decision whether to make it public or not. 

11.41 The minutes also record the following:  

“The AOG gave a summary of all correspondence received in regards 

to this issue.  The AOG tabled a memo she had prepared dated          

31 January 2007 re ‘Suggested Terms of Reference - Iron Ore 

Industry’ and advised that if the Committee decided to proceed with 

this inquiry it was important to ensure that the terms of reference was 

within its scope. 

Discussion ensued and suggestion was made of conducting a joint 

inquiry with the Public Administration Committee.  The CC sought 

advice from Paul Grant, Advisory Officer (Legal) who instructed that 

while a joint inquiry is possible, administratively it would demand a 

significantly increased workload.  Also, the two Committees would 

have to report back separately to the House.  The Committee agreed 

to defer further discussion until the next meeting.” 456 

11.42 Mrs Peterson gave the following evidence of how the deliberations of SCEFO 
progressed at this meeting: 

“ Mrs Peterson:  Okay.  The committee considered my memo and the 

terms of reference provided by Anthony, and then discussion started 

about whether they agreed with the advice that I was given and 

whether they agreed that the matters fell more towards public 

administration or not.  Varying views were expressed.  Anthony was 

saying that he felt that it was within the scope.  Some of the committee 

members were trying to ask Anthony what he wanted to achieve to see 

how they could understand and perhaps see how they could fit in their 

thinking with what Anthony’s was.  It was suggested that perhaps we 

have a joint inquiry with the public administration committee.  That 

was a member’s suggestion, but I do not know which member 

suggested that.  At that meeting, we sought the advice of Paul Grant 

about what that would involve and if the committee could do that.  I 

think at the end, they decided that they needed more time to think 

about it.  So they had not come to a decision but there were varying 

views expressed as to whether matters were within the terms of 

                                                      
455  Minutes of the Standing Committee on Estimates and Financial Operations, 26 March 2007, p3. 
456  Minutes of the Standing Committee on Estimates and Financial Operations, 31 January 2007, p4. 
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reference and trying to understand what Anthony wanted to actually 

look at and achieve by the inquiry so they could, in their minds, 

determine what were the terms of reference and whether they wanted 

to make that inquiry or not. 

Hon ADELE FARINA :  So the committee deferred any 

determination on that question to a future meeting? 

Mrs Peterson:  That is correct. 

Hon ADELE FARINA :  During the course of that discussion, did 

Hon Anthony Fels express a view that the iron ore policy has an 

impact on the royalty stream and that this affected the finances of the 

state and so his proposed terms of reference were within the scope of 

the committee’s terms of reference for an inquiry? 

Mrs Peterson:  I cannot recall Anthony saying that in those words.  I 

do recall Anthony saying that he had received advice that the terms of 

reference do fall within our committee’s terms of reference. 

Hon ADELE FARINA :  Did he say who he received that advice 

from? 

Mrs Peterson:  He said that Phillips Fox had advised him. 

Hon ADELE FARINA :  Did he explain how it was that Phillips Fox 

came to give him that advice? 

Mrs Peterson:  No-one asked him that follow-up and the discussion 

moved on. 

Hon ADELE FARINA :  Subsequent to that meeting on 31 January, 

did you have any further discussions with Hon Anthony Fels in 

relation to the question of the terms of reference and the jurisdiction 

of the committee? 

Mrs Peterson:  After that meeting?  No. 

Hon BARRY HOUSE:  Just to finish that off, Lisa, in their 

discussions within the committee, was there any authorisation, either 

formal or informal, for anybody, staff or committee members, to 

discuss with anybody else about whether the terms of reference might 

fit better with the public administration committee? 

Mrs Peterson:  No.  At that meeting, the committee decided that it 

wanted to think about it more, and Anthony actually asked the 
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question, “Can I discuss this with Barry?”, referring to you as 

Chairman of the public administration committee.  The committee 

expressly declined and said, “No, we do not want to discuss this with 

anyone until we have made a decision on what we are going to do”. 

Hon BARRY HOUSE:  Okay, thanks. 

Mrs Peterson:  Sorry, Adele, just going back to the response to 

Phillips Fox, I do recall Ken Travers saying it is not Phillips Fox who 

decide; ultimately, it is the Clerk and the house who will decide what 

falls within our terms of reference and then the conversation moved 

on.”457 

11.43 At 2:00pm on 1 February 2007 Hon Anthony Fels MLC had a telephone conversation 
with Mr Crichton-Browne in which Hon Anthony Fels MLC disclosed the 
deliberations of SCEFO in relation to the proposed iron ore inquiry.  The telephone 
conversation was intercepted by the CCC and the transcript of that conversation is set 
out in full below: 

“FELS:    Gidday Noel. How’re you going? 

CRICHTON-BROWNE:  Good thanks Anthony. How are you? 

FELS:     Yeah not too bad. 

CRICHTON-BROWNE:  How did you get on at the meeting? 

FELS:  Uh yeah uhm okay. I w- it’s a bit 

hard to talk about where we’re at but 

uhm. 

CRICHTON-BROWNE:  Yeah yeah yeah yeah yeah. 

FELS:  but uh I’m still trying to get 

something done. 

CRICHTON-BROWNE:  Mm. 

FELS:  Uhm but uh they’re still investigating 

whether uhm a few of the legal 

issues. 

CRICHTON-BROWNE:  Yeah. 

                                                      
457  Mrs Lisa Peterson, Advisory Officer (General), Standing Committee on Estimates and Financial 

Operations, Transcript of Evidence, 16 July 2007, p6. 



REPORT CHAPTER 11: Disclosure of the Deliberations by Hon Anthony Fels MLC 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 259 

FELS:  And uh that’s about all I can sorta let 

you know about at the moment. ... its 

all uhm nothing’s been published yet. 

CRICHTON-BROWNE:   No no no. 

FELS: on that one so. I-I’m still pushing 

ahead and uhm we’re not having 

another meeting for, til about 

nineteenth of March. 

CRlCHTON~BROWNE: Oh. 

FELS: So uhm that’s the that’s the next 

scheduled meeting. 

CRICHTON~BROWNE: Eh right. 

FELS: Now I, I raised the issue that I had 

the advice from uhm Mc[C]usker and 

from uh Robert Edel. 

CRlCHTON~BROWNE: Yeah. 

FELS: An-and that’s, I think that’s a sort of 

raised a couple of eyebrows that they 

were gonna go and check a couple of 

things. 

CRlCHTON~BROWNE: Yeah. 

FELS: Uhm uh but a-anyway but err no I’m 

still trying to get an enquiry done 

there. Uh. 

CRICHTON-BROWNE Long way dow-, long way down the 

track nineteenth of March isn’t it? 

FELS:    Yeah it is yeah. Yeah. 

CRlCHTON~BROWNE: Oh well you can only just do so 

much. 

FELS: I mean there’s there’s the, you know, 

there’s not enough uh support there 

at the moment to do what I was 



Select Committee of Privilege REPORT 

260 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

proposing. I do they weren’t, they 

weren’t prepared to support my 

terms of reference. 

CRICHTON~BROWNE: Weren’t they? 

FELS: Uhm no that was, you know, they put 

up something less than that which 

was basically just to look into the uh 

eh last issue of mine was uh, which 

was the royalties. 

CR1CHTON-BROWN E: Oh that’s bullshit. 

FELS: So I could get, I could probably get 

support for that but I didn’t think it 

was worth pushing that if if we 

CRICHTON-BROWNE:  Nuh 

FELS:  we wanna look into all the other 

issues. 

CRICHTON-BROWNE:  Nuh. I Nigel not, not helpful? 

FELS:     Whose that? 

CRICHTON-BROWNE:  Was Nigei not helpful? 

FELS:    No. Nup nup 

CRICHTON-BROWNE:  No. 

FELS:  Nup. Just, no no he doesn’t 

understand anything about it so uhm 

CRICHTON-BROWNE:  You needed him didn’t you? 

FELS:  Uh yeah and there were, yeah there 

were some other …issues uh other 

things put forward that could have 

effected it so uhrn. 

CRICHTON-BROWNE:  Alright. 
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FELS:  you know I just. I’m just uh which 

might allow for me to get the terms of 

reference that I want. 

CRICHTON-BROWNE:  Mm. Oh look I’ll leave you and I’ll 

catch up, I’ll catch up with with you 

in some 

FELS:     Yeah alright 

CRICHTON-BROWNE:  in some, in the next 

FELS:  Alright yeah no that’s that’s better 

and then I’ll urn and I’ll I’ll get back 

in contact with that Robert Edel and 

get some more information too. 

CR1CHTON-BRCWNE:  Right 

FELS:  But but but I am tracking down what, 

well I’ve discovered there is no 

policy. There’s no formal policy 

 

CRICHTON-BROWNE:  No. 

FELS: on on the industry. There’s only uh 

basically what’s happened in the 

passed and and precedents. 

CRICHTON-BROWNE:  Mm. 

FELS:  Uhm but you know I’m trying to get 

all of that information together too 

about what what we are gonna be 

looking at 

CR1CHTON-.BROWNE:  Right. Well I might give you a call 

and drop by and see ya sometime 

FELS:    Yeah alright. That’d be better. 

CRICHTON-BROWNE:  Okay Anthony. 

FELS:     Alright. Thanks mate. Bye. 

CRICHTON-BROWNE:  Bye. 
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FELS:     See ya bye.”458 

11.44 The Committee notes that in this telephone conversation, Hon Anthony Fels MLC 
disclosed the general discussions within SCEFO as to the suitability of the draft terms 
of reference.  Of particular note is the reference to his discovery that there was no iron 
ore policy - a matter that had been stated in the Minister for State Development’s letter 
which had been considered on the meeting of 31 January 2007.  The Minister’s letter 
had been kept confidential by the SCEFO. 

11.45 The Committee notes that although Hon Anthony Fels MLC seems to have shown 
some understanding of the confidentiality of committee proceedings, which would 
have been reinforced by: 

a) the Committee’s authorisation of Hon Ken Travers MLC to speak to the 
Minister for Resources Assisting the Minister for State Development at the    
30 October 2006 SCEFO meeting; 

b) Hon Giz Watson MLC’s warning to the Members of SCEFO not to divulge 
the confidential deliberations of the committee following the receipt of the 
AMEC letter at the 4 December 2006 SCEFO meeting; and 

c) SCEFO’s refusal to grant Hon Anthony Fels MLC authorisation to discuss the 
proposed iron ore inquiry with the Chairman of the Standing Committee on 
Public Administration at the 31 January 2007 meeting of SCEFO, 

Hon Anthony Fels MLC still went ahead and disclosed the confidential deliberations 
of SCEFO without authorisation. 

CLARIFICATION OF MATTER CONTAINED IN SCEFO’S SPECIAL REPORT 

11.46 In his evidence on 10 April 2007, Hon Anthony Fels MLC made the following 
statement: 

“I would like to comment, if it is relevant, on the report presented to 

the house.  It has not been addressed today.  It was referred in what 

was called “statement of facts”, appendix 1 of the report to the house, 

which I assume was prepared by Hon Giz Watson on page 9 and it 

reads - 

It seemed to be known by the CCC that Hon Anthony Fels had 

approached AMEC to discuss the proposed inquiry after that 

Committee meeting.   

                                                      
458  CCC intercept evidence, 1 February 2007, 2:00pm, pp1-4. 
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It has been presented as a statement of fact.  One thing I would like to 

say is I have never been contacted by the CCC or AMEC and I have 

never contacted either of those groups or organisations on any 

matter.  It is strange to me that the CCC seemed to know that I had 

approached AMEC.  I am wondering why that is reported as a 

statement of fact and whether it did know that or that is her 

assumption.  I was very confused by that issue and I wonder whether 

that is an issue that the committee is looking at and how it could have 

been reported to the house as a statement of fact when I would dispute 

it as a fact.  I consider Hon Giz Watson to be a fairly fair-minded 

person and wonder how she came to the view that it was a fact, given 

the CCC has never bothered to contact me in any form.”459 

11.47 The Committee notes that there is no evidence that Hon Anthony Fels MLC  
approached AMEC.  To the contrary, it was the evidence of Dr Justin Walawski, Chief 
Executive, AMEC, that: 

“The second issue is that mentioned in the report - it suggests that 

AMEC had some discussions with Anthony Fels.  We have had no 

discussions nor met with or had any interaction with Anthony Fels or 

any other committee member other than the letter that was sent to 

them on 27 November.”460 

OBSERVATIONS ON HON ANTHONY FELS MLC  AS A WITNESS 

11.48 The Committee notes that Hon Anthony Fels MLC was respectful of the Committee 
and co-operative. 

11.49 It is noted that, unlike most other key witnesses, Hon Anthony Fels MLC did not avail 
himself of the assistance of legal counsel during hearings or in the preparation of a 
submission on the Committee’s preliminary findings. 

11.50 The Committee also notes that the commencement of his hearing on 11 September 
2007 was delayed at his request by almost half an hour in order to provide               
Hon Anthony Fels MLC with time to reread the transcript of his previous hearing in 
April 2007 despite the Committee being informed by Committee staff that Hon 
Anthony Fels MLC had been provided with a copy of the transcript of his earlier 
hearing on three occasions in the previous months. 

                                                      
459  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, p23. 
460  Dr Justin Walawski, Chief Executive, Association of Mining and Exploration Companies, Inc., 

Transcript of Evidence, 17 April 2007, p13. 
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11.51 The Committee notes that Hon Anthony Fels MLC made a number of apologies in his 
submission in reply to the Committee’s preliminary findings, although none of these 
were unreserved. 

THE COMMITTEE ’S FINDINGS  

Finding 4 

The Committee finds that on 30 October 2006 at approximately 6:50pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on that day in relation to a proposed inquiry into the State’s iron ore 
industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.14 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) Hon Anthony Fels MLC had raised the proposed inquiry and placed the 
proposal on the agenda for the next meeting, but had not distributed the 
terms of reference; 

b) Hon Ken Travers MLC wanted to talk to Mr John Bowler MLA, 
Minister for Resources Assisting the Minister for State Development, 
about the proposed inquiry; and 

c) Hon Ken Travers MLC had expressed the view that there had already 
been a couple of inquiries into the issues raised by the proposed inquiry. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 5 

The Committee finds that on 13 December 2006 at approximately 2:30pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of  meetings of the Standing Committee on Estimates and Financial 
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Operations held on 30 October 2006 and 4 December 2006 in relation to a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.24 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC arising from the 30 
October 2006 meeting of the Standing Committee on Estimates and Financial Operations 
were, in effect, that: 

a) there was only one Member of the committee, being a Government 
Member, who didn’t want to undertake the inquiry; 

b) Hon Giz Watson MLC did not seem to have too much of a problem with 
the proposed inquiry; and 

c) some of Members of the committee were happy for him to put the 
proposed inquiry to the committee. 

The specific deliberations disclosed by Hon Anthony Fels MLC arising from the               
4 December 2006 meeting of the Standing Committee on Estimates and Financial 
Operations were, in effect, that: 

d) there had been “some discussion around the community about … the fact 
that we’re going to be doing an enquiry …”. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 6 

The Committee finds that on 30 January 2007 at approximately 12:55pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on 13 December 2006 in relation to a proposed inquiry into the State’s 
iron ore industry. 
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The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.30 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) the proposed iron ore inquiry was on the agenda for a meeting scheduled 
for 31 January 2007; 

b) the committee had written a letter off to find out what the State 
Government’s iron ore policy is; 

c) following Hon Anthony Fels MLC’s discussions with Mrs Lisa Peterson, 
the committee’s Advisory Officer (General), it was likely that Ms Lisa 
Peterson was going to provide advice to the committee at its next meeting 
that the draft terms of reference for the proposed inquiry presented by 
Hon Anthony Fels MLC were too broad for the committee to look at.   

This disclosure is a breach of privilege and a contempt of Parliament. 

The Committee further notes that it is clear in this conversation that                             
Hon Anthony Fels MLC was aware of the confidentiality of committee proceedings, as he 
stated the following to Mr Crichton-Browne: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 

 

Finding 7 

The Committee finds that on 1 February 2007 at approximately 2:00pm Hon Anthony 
Fels MLC disclosed to Mr Noel Crichton-Browne in a telephone conversation the 
deliberations of a meeting of the Standing Committee on Estimates and Financial 
Operations held on 31 January 2007 in relation to a proposed inquiry into the State’s 
iron ore industry. 
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The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee. 

The telephone conversation is set out in a CCC telephone intercept transcript (see 
paragraph 11.43 of this report). 

The specific deliberations disclosed by Hon Anthony Fels MLC were, in effect, that: 

a) the committee was investigating a few legal issues concerning the 
proposed inquiry; 

b) Hon Anthony Fels MLC had raised the advice he had received from      
Mr Robert Edel, Partner, DLA Phillips Fox, and that of Mr Malcolm 
McCusker QC to Mr Edel on the proposed inquiry’s terms of reference, 
and that that had “raised a couple of eyebrows” in the committee; 

c) there was not enough support in the committee to do what Hon Anthony 
Fels MLC had proposed to do with the draft terms of reference; 

d) the committee had considered a proposal that was something less than 
the draft terms of reference, which was basically just to look at iron ore 
royalties; 

e) Hon Anthony Fels MLC could get support within the committee for an 
inquiry into iron ore royalties, but he didn’t thin k such a limited inquiry 
was worth pushing for; 

f) Hon Nigel Hallett MLC was not helpful to Hon Anthony Fels MLC with 
respect to the proposed inquiry; and 

g) the State Government has no formal iron ore policy - it is based on 
history and precedents. 

This disclosure is a breach of privilege and a contempt of Parliament. 

The Committee further notes that it is clear that prior to this telephone conversation 
Hon Anthony Fels MLC was aware of the confidentiality of committee proceedings, as he 
stated the following to Mr Crichton-Browne in a telephone conversation on 30 January 
2007: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
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brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 

Furthermore, during this 1 February 2007 telephone conversation to                 
Mr Crichton-Browne, Hon Anthony Fels MLC stated: 

“Uh yeah uhm okay. … it’s a bit hard to talk about where we’re at 
but uhm. … but uh I’m still trying to get something done. … And 
uh that’s about all I can sorta let you know about at the moment. ... 

its all uhm nothing’s been published yet.” 

 

Recommendation 6:  The Committee recommends that the Legislative Council order 
the following by way of penalty for the breaches of privilege and contempts committed 
by Hon Anthony Fels MLC: 

• that the Member be disqualified from membership of any parliamentary 
committee for the remainder of the session; 

• that the Member undergo further induction training from the Clerk of 
the Legislative Council on parliamentary privilege, and that the Clerk 
report to the House on the completion of such training; and 

• that the Member make an unreserved apology to the Legislative Council 
whilst standing in his place in the House, within seven days of the order 
of the House. 

 

Finding 8 

The Committee finds that there were inconsistencies between the evidence given by     
Hon Anthony Fels MLC and the CCC audio intercept evidence in his two appearances 
before the Committee.   

The Committee further finds that Hon Anthony Fels MLC gave false answers to 
questions asked by the Committee during hearings. 

The specific false answers given by Hon Anthony Fels MLC are as follows: 

i) Evidence of Hon Anthony Fels MLC to the Committee on 10 April 2007 
at p13: 

“ The CHAIRMAN:  Have you disclosed to any person, not being a 

member of the committee or a staff member of the committee, 
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deliberations of the committee in relation to a possible inquiry by the 

Standing Committee on Estimates and Financial Operations into the 

Western Australian iron ore policy?   

Hon ANTHONY FELS:  No.” 

This evidence is contrary to the information disclosed by                            
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on 30 October 
2006 (see paragraph 11.14 of this report); 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report); 12:55pm on 30 January 2007 (see paragraph 
11.30 of this report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of 
this report).  The Committee notes that in the telephone conversations 
between Hon Anthony Fels MLC and Mr Crichton-Browne on 30 January 
2007 and 1 February 2007, Hon Anthony Fels MLC demonstrated a clear 
understanding of the confidentiality requirements of parliamentary 
committees.  The Committee does not accept that Hon Anthony Fels MLC did 
not realise that he was disclosing committee deliberations. 

ii)  Evidence of Hon Anthony Fels MLC to the Committee on 10 April 2007 
at p22: 

“ The CHAIRMAN:  We have heard in evidence today from Hon Giz 

Watson that the CCC interviewed her at her electorate office on 

Monday, 12 February 2007 in relation to the proposed inquiry.  One 

of the investigators asked Hon Giz Watson if it was correct that she 

was furious about the committee - that company is AMEC - knowing - 

that is being aware - that the committee was considering an inquiry 

into Western Australia’s iron ore policy.  … 

Did you speak to anyone, not being a member of the committee or 

staff member of the committee, about what occurred in the committee 

on that occasion?   

Hon ANTHONY FELS:  No.” 

This evidence is contrary to the information disclosed by                            
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in a telephone 
conversation recorded in a CCC intercept transcript on 13 December 2006 
(see paragraph 11.24 of this report).  The Committee notes that in the 
telephone conversations between Hon Anthony Fels MLC and                      
Mr Crichton-Browne on 30 January 2007 and 1 February 2007,                   
Hon Anthony Fels MLC demonstrated a clear understanding of the 
confidentiality requirements of parliamentary committees.  The Committee 
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does not accept that Hon Anthony Fels MLC did not realise that he was 
disclosing committee deliberations. 

 

iii)  Evidence of Hon Anthony Fels MLC to the Committee on 10 April 2007 
at p22: 

“ The CHAIRMAN:  Have you disclosed to any person, not being a 

member of the committee or a staff member of that committee, 

deliberations of the committee in relation to the possible inquiry by 

the Standing Committee on Estimates and Financial Operations into 

Western Australia’s iron ore policy?   

Hon ANTHONY FELS:  No.” 

This evidence is contrary to the information disclosed by                             
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on 30 October 
2006 (see paragraph 11.14 of this report); 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report); 12:55pm on 30 January 2007 (see paragraph 
11.30 of this report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of 
this report).   The Committee notes that in the telephone conversations 
between Hon Anthony Fels MLC and Mr Crichton-Browne on                      
30 January 2007 and 1 February 2007, Hon Anthony Fels MLC demonstrated 
a clear understanding of the confidentiality requirements of parliamentary 
committees.  The Committee does not accept that Hon Anthony Fels MLC did 
not realise that he was disclosing committee deliberations. 

iv) Evidence of Hon Anthony Fels MLC to the Committee on 11 September 
2007 at p18: 

“ Mr URQUHART:  Did you ever indicate to the committee on whose 

behalf you were putting forward this proposed inquiry? 

Hon ANTHONY FELS:  I was presenting it myself. 

Mr URQUHART:  Right, but you were presenting it on someone’s 

behalf, were you not? 

Hon ANTHONY FELS:  No, I was not, no. 

Mr URQUHART:  You were not presenting it on Mr Crichton-

Browne’s behalf? 

Hon ANTHONY FELS:  No, I was not doing it on his behalf, no.” 
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This evidence is contrary to the information disclosed by                            
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on 30 October 
2006 (see paragraph 11.14 of this report); 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report); 12:55pm on 30 January 2007 (see paragraph 
11.30 of this report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of 
this report), and an email from Mr Noel Crichton-Browne to Hon Anthony 
Fels MLC on 23 October 2006 (see paragraph 8.43 of this report).   

The Committee also notes the following reaffirmations by Hon Anthony Fels MLC of 
previously given false evidence: 

a) Evidence of Hon Anthony Fels MLC to the Committee on 11 September 
2007 at p17: 

“ Mr URQUHART:  It is a question that really stands alone, Mr Fels, 

and was actually the second last question on that page, where the 

Hon Chairman asks you “Have you disclosed to any person not being 

a member of the [committee] or a staff member of the committee 

deliberations of the committee in relation to a possible inquiry by the 

Standing Committee on Estimates and Financial Operations into 

Western Australian iron ore policy?”  And your answer was no.  

Hon ANTHONY FELS:  Yes, that is right.  

Mr URQUHART:  Was that a truthful answer? 

Hon ANTHONY FELS:  Yes it is.” 

This evidence is contrary to the information disclosed by                             
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on 30 October 
2006 (see paragraph 11.14 of this report); 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report); 12:55pm on 30 January 2007 (see paragraph 
11.30 of this report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of 
this report).  The Committee notes that in the telephone conversations 
between Hon Anthony Fels MLC and Mr Crichton-Browne on 30 January 
2007 and 1 February 2007, Hon Anthony Fels MLC demonstrated a clear 
understanding of the confidentiality requirements of parliamentary 
committees.  The Committee does not accept that Hon Anthony Fels MLC did 
not realise that he was disclosing committee deliberations. 

b) Evidence of Hon Anthony Fels MLC to the Committee on 11 September 
2007 at pp17-18: 



Select Committee of Privilege REPORT 

272 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

“ Mr URQUHART:  “Have you disclosed to any person not being a 

member of the committee or a staff member of that committee 

deliberations of the committee in relation to the possible inquiry by 

the Standing Committee on Estimates and Financial Operations into 

Western Australia’s iron ore policy?” and you gave the same answer 

again - no.  

Hon ANTHONY FELS:  Yes. 

Mr URQUHART:  I will just confirm with you.  Is that a truthful 

answer? 

Hon ANTHONY FELS:  Yes.  I answered no, and that was truthful.” 

This evidence is contrary to the information disclosed by                             
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on                   
30 October 2006 (see paragraph 11.14 of this report); 2:29pm on 13 
December 2006 (see paragraph 11.24 of this report); 12:55pm on 30 January 
2007 (see paragraph 11.30 of this report); and 2:00pm on 1 February 2007 
(see paragraph 11.43 of this report).  The Committee notes that in the 
telephone conversations between Hon Anthony Fels MLC and Mr Crichton-
Browne on 30 January 2007 and 1 February 2007, Hon Anthony Fels MLC 
demonstrated a clear understanding of the confidentiality requirements of 
parliamentary committees.  The Committee does not accept that Hon Anthony 
Fels MLC did not realise that he was disclosing committee deliberations. 

c) Evidence of Hon Anthony Fels MLC to the Committee on 11 September 
2007 at p46: 

“ Mr URQUHART:  So do you stand by your denials, both at the 

commencement of your evidence this morning and, indeed, in your 

evidence in April 2007, that you had disclosed deliberations of the 

committee in relation to this proposed inquiry that were confidential? 

Hon ANTHONY FELS:  I have not disclosed any deliberations.” 

This evidence is contrary to the information disclosed by                             
Hon Anthony Fels MLC to Mr Noel Crichton-Browne in four telephone 
conversations recorded in CCC intercept transcripts at 6:48pm on 30 October 
2006 (see paragraph 11.14 of this report); 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report); 12:55pm on 30 January 2007 (see paragraph 
11.30 of this report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of 
this report).  The Committee notes that in the telephone conversations 
between Hon Anthony Fels MLC and Mr Crichton-Browne on 30 January 
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2007 and 1 February 2007, Hon Anthony Fels MLC demonstrated a clear 
understanding of the confidentiality requirements of parliamentary 
committees.  The Committee does not accept that Hon Anthony Fels MLC did 
not realise that he was disclosing committee deliberations. 

The Committee finds that these false answers are a contempt of Parliament. 

 

Recommendation 7:  The Committee recommends that the Legislative Council order 
Hon Anthony Fels MLC to make an unreserved apology while standing in his place in 
the House in relation to his false evidence to the Committee, and that such an apology 
is to be given within seven days of the order of the House.   

 

 

Recommendation 8:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Hon Anthony Fels MLC so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 
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CHAPTER 12 

SECONDARY DISCLOSURES OF THE DELIBERATIONS OF THE 

STANDING COMMITTEE ON ESTIMATES AND FINANCIAL 

OPERATIONS BY MR BRIAN BURKE  

THE DISCLOSURES 

12.1 At 5:40pm on 30 October 2006 Mr Brian Burke sent an email to a number of people 
repeating information concerning the deliberations of SCEFO on the proposed iron 
ore inquiry that had been disclosed to him without authority by Hon Shelley Archer 
MLC earlier that day. 

12.2 At 12:48pm on 1 November 2006 Mr Burke addressed a group of people at a meeting 
at Mr Julian Grill’s home, during which Mr Burke repeated information concerning 
the deliberations of SCEFO on the proposed iron ore inquiry that had been disclosed 
to him without authority by Hon Shelley Archer MLC on 30 October 2006. 

MR BRIAN BURKE ’S UNDERSTANDING OF PARLIAMENTARY PRIVILEGE AND THE 

CONFIDENTIALITY OF COMMITTEE PROCEEDINGS 

12.3 Mr Brian Burke was a Member of the Legislative Assembly for 15 years (1973-1988), 
and was the Premier of the State from 1983 to 1988.461  He was a Member of the 
Select Committee on Allegations Against a Minister or Ministers (1976) and of the 
Library Committee (1980-81).462 

12.4 Mr Burke gave the following evidence regarding his experience of parliamentary 
committees: 

“ Mr URQUHART:  In your time as a member of Parliament, for that 

period of time, did you become aware of the practices and procedures 

of parliamentary committees?  

Mr Burke:  Yes, with the qualification that I always had recourse to 

the Clerk because I never had a detailed knowledge of the standing 

orders.  The Leader of the House normally handled that sort of 

business.   

Mr URQUHART:  Did you yourself serve on committees?  

                                                      
461  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p6. 
462  Professor David Black and Professor Geoffrey Bolton, Biographical Register of Members of the 

Parliament of Western Australia, Vol. 2, 1930-2004, State Law Publisher, Perth, 2004, pp24-25. 



Select Committee of Privilege REPORT 

276 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

Mr Burke:  I cannot recall having ever served on any committees. 

… 

I do remember being involved in one select committee, or one 

privileges committee, Mr Urquhart, and that was a committee in 

1978, I think.  I was thinking about it previously in which there was 

some allegation of sticky fingers made by Mr Bryce, who was then the 

member for Ascot, and I think I sat on that committee, which only 

lasted for two or three days.  That is all I have to say about that.”463 

12.5 As to his understanding of the confidentiality of committee proceedings, Mr Burke 
gave the following evidence: 

“ Mr URQUHART:  …  read that [extract from Erskine May] out, 

please. 

Mr Burke:  “The publication or disclosure of debates or proceedings 

of committees conducted with closed doors or in private, or when 

publication is expressly forbidden by the House, or of draft reports of 

committees before they have been reported to the House will, 

however, constitute a breach of privilege or a contempt.” 

Mr URQUHART:  Have you ever cast your mind to that particular 

proposition? 

Mr Burke:   Yes. 

Mr URQUHART:  Do you accept the accuracy of that statement. 

Mr Burke:  Not necessarily.  It is something about which I would like 

to think.  I can recall during my time that Erskine May was not always 

accepted as being the final arbiter in particular situations.  The 

answer is I do not really know. 

… 

Mr URQUHART:  … It is a similar confidentiality requirement that 

extends to cabinet discussions.  Would you agree? 

Mr Burke:  I am sorry; I am not aware of what confidentiality lately 

applies to cabinet discussions. 

                                                      
463  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p6 and pp104-105. 
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Mr URQUHART:  What about in your time, then, Mr Burke, as 

Premier of this state? 

Mr Burke:  Confidentiality of cabinet discussions, I am advised, is 

not before this committee, and I object to answering that question. 

Mr URQUHART:  I am just using it as a comparison for the 

purposes of this exercise. 

Mr Burke:  I am sorry; I refuse to answer the question. 

Mr URQUHART:  Is it your understanding that the confidentiality 

requirements, with respect to committee deliberations, are the same 

as the confidentiality requirements with respect to cabinet 

discussions? 

Mr Burke:  I do not know the answer to that question. 

Mr URQUHART:  You do not know the answer to that question? 

Mr Burke:  That is right.”464 

12.6 The Committee found some of Mr Burke’s answers to be evasive and found it unlikely 
that he had such a limited understanding of the confidentiality of parliamentary 
committee proceedings given his extensive parliamentary history. Although his direct 
experience as a Member of parliamentary committees was limited during his time in 
the Parliament, as a shadow Minister and Premier/Minister he would have had 
significant interaction with parliamentary committees.  Indeed, the Committee notes 
that there were a number of committees of privilege established during his period as 
Premier, whose proceedings he would have been well aware of.  Furthermore, the 
Committee is of the view that he would have understood that similar principles of 
confidentiality apply to parliamentary committee deliberations as apply to Cabinet 
deliberations.   

THE EVIDENCE  

12.7 As set out earlier in the report (see from Chapter 7 of this report onwards), Mr Burke 
was integral to the development of the strategy to use SCEFO for the benefit of Cazaly 
Resources Limited and Echelon Resources Limited.  He had been in regular contact 
with Hon Shelley Archer MLC since mid-August 2006 regarding the proposed iron 
ore inquiry, and was also in contact with Mr Noel Crichton-Browne in relation to    
Hon Anthony Fels MLC’s promotion of the proposed inquiry in the lead-up to the 
SCEFO meeting on 30 October 2006.  

                                                      
464  Ibid, pp7-8. 
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The Email of 30 October 2006 

12.8 As set out earlier in this report, the Committee has evidence that Mr Burke had 
communicated with Hon Shelley Archer MLC about a dozen times, by way of 
telephone conversations, telephone messages and email exchanges, in the weeks 
leading up to the SCEFO meeting on 30 October 2006.465 

12.9 On Monday, 30 October 2006, between 2:10pm and 4:57pm the SCEFO met.  The 
minutes for that meeting indicate that Hon Shelley Archer MLC was present at that 
meeting.466  The minutes also state: 

“Possible inquiry into the Iron Ore Industry 

Hon Anthony Fels advised the Committee that he intended moving a 

motion that the Committee inquiry into the Iron Ore Industry. 

Discussion ensued. 

Hon Ken Travers said that they had been several reports into the 

mining industry over the last few years and that they may possibly 

cover the issues raised. 

The Committee asked Hon Anthony Fels to provide Members with a 

brief outline of the various issues, for discussion at the meeting 

scheduled for 13 November 2006.”467 

12.10 It was the evidence of Mrs Lisa Peterson, SCEFO’s Advisory Officer (General), who 
was also in attendance at that meeting that: 

“When Anthony first raised it at the meeting of the thirtieth and 

Anthony was trying to outline what he was thinking in terms of what 

he wanted to look at, Shelley made the statement that, “If it is to do 

with the issues surrounding the Cazaly case, I would be interested in 

looking at it”.” 468 

12.11 This observation is confirmed by the notes taken by SCEFO staff at the meeting.469   

12.12 Between 5:26pm and 5:33pm on 30 October 2006 Hon Shelley Archer MLC had a 
telephone conversation with Mr Brian Burke.  This telephone conversation was 

                                                      
465  See from paragraph 8.1 of this report. 
466  Minutes of meeting of Standing Committee on Estimates and Financial Operations, 30 October 2006, p1. 
467  Ibid, p6. 
468  Mrs Lisa Peterson, Advisory Officer (General), SCEFO, Transcript of Evidence, 17 April 2007, p5. 
469  Doc. 47 (SCEFO staff note). 
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intercepted by the CCC.470  In that conversation the following disclosures of the 
confidential deliberations of SCEFO were made by Hon Shelley Archer MLC: 

“ARCHER: … Anthony brought it up today, Ken Travers I would 

suggest is going to be a problem but uhm that’s fine.  

Uh Giz Watson said she wants to have a look at uh 

the proposal before she agrees to it.  Uhm Anthony 

hadn’t discussed it with uhm his colleague, … Nigel 

Hallett.  So Nigel’s sort of nudging me and saying 

what’s all this about so I just said to Nigel I 

understand that its uhm you know sort of in relation 

to the Cazaley decision and I said and anything that 

looks into that decision uhm suites me just fine. 

… And he said well uhm uhm he said as long as it 

doesn’t effect the er development of the state in any 

way he’ll support it so I think he should be okay. 

  … 

  but as I said uhm Ken Travers is gunna be a problem. 

BURKE: How’d we get on top of Travers? 

ARCHER: Well he’s gunna go off today and discuss it with John 

Bowler.  Now I know John Bowler won’t want it and I 

would suggest that if John Bowler says no then uhm 

Ken won’t do it and I’m pretty sure then the, the 

pressure will start on me that I, and I don’t really 

care … 

 So I was just doing the numbers uh you know, three 

against two, we’ll get it up. 

 … 

BURKE: Tell me this, when are you gunna decide it? 

ARCHER: Uh well we want, Anthony and I both wanted it on 

next week’s agenda uh meeting but uhm unfortunately 

the uhm two people who advised us asked us to leave 

it until the thirteenth of December.  So uhm thirteenth 

of December it is. 

                                                      
470  CCC intercept evidence, Vol. 1, 30 October 2006, 5:26pm. 
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BURKE: Who are they? 

ARCHER: Oh Lisa, Lisa Peterson and David, David, I can’t 

think of his surname but the reason is that uhm that 

the Libs and the Greens referred the Auditor 

General’s Bill and the bloody Financial Bill … to us 

and we’re doing a huge hearing on that in the next 

uhm two to three weeks so it’ll have to wait til the 

thirteenth. 

BURKE: Alright. 

ARCHER: But I think if we deal with it on the thirteenth and we 

get it up which I’m hoping that we will on that date 

because I’ll just push Anthony now. 

 … 

BURKE: … What I’ll do is I’ll get AMEC, which is the 

organisation for smaller explorers, 

ARCHER: Yep. 

BURKE: I’ll get them to go and see Giz Watson. 

ARCHER: Yes. But if we push it and then because what Anthony 

was saying, and I agreed with him was we agree with 

it on the thirteenth and then we can advertise for 

submissions over the Christmas New Year … break 

… and into January so it gives people eight, ten 

weeks to put their submissions in uh and we write 

letters off to the relevant uhm you know bodies who 

are interested and ask them for submissions and uhm 

and then you know sort of March start to do hearings. 

 … 

BURKE: Do you reckon that Bowler is, he’s definitely gunna 

speak to Bowler he said did he? 

ARCHER: Yes yes he said he wants to go and speak to Bowler.  

Actually what uhm uh Ken Travers said to Anthony 

Fels was why don’t you go, before you put this up 

why don’t you go and get a briefing from Bowler and 

I’m looking at Anthony and shaking my head, no … 

behind Travers back so it was quite funny 
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BURKE: did Traver’s have a go at you, did he know your 

view? 

ARCHER: Nup, no, no no.  Oh I just said oh listen I support this 

and uhm and uh uhm Travers just turned to to Fels 

and said get a briefing from Bowler before you put it 

up.  … And but Fels really stuck to his guns and he 

said no I want it discussed at, you know, the ne- the 

thirteenth of December meeting so … So what I’ll do, 

just do in the next uhm couple of weeks is make sure 

that Anthony uhm does what’s required and that is to 

provide all of us with a briefing about where he 

wants to go and what he wants to achieve.  

…” 471 

12.13 The minutes of the SCEFO meeting on 30 October 2006, the notes taken by SCEFO 
staff, and the evidence of SCEFO Members and staff clearly show that the above 
disclosures were not authorised by SCEFO. 

12.14 At 5:40pm on 30 October 2006 Mr Burke sent the following email to Mr Julian Grill, 
Mr Nathan McMahon, Mr Clive Jones, Mr Peter Clough, Mr Matthew Rimes,          
Mr Robert Edel, Mr Alex Jones, Mr Eddie Rigg at Argonaut Limited, and                
Mr David Tasker and Ms Ainslie Chandler of Professional Public Relations (WA): 

“The Parliamentary Committee met today and discussed a proposed 

inquiry.  The final decision about proceeding will not be made until 

December. 

Could a meeting please be arranged so that we can discuss things 

that need to be done? …”472 

12.15 A meeting was subsequently arranged at Mr Grill’s home for 1:00pm on 1 November 
2006.473 

The Meeting of 1 November 2006 

12.16 The meeting at Mr Grill’s home lasted from 12:48pm to 13:43pm on 1 November 
2006, and was recorded by the CCC by way of a surveillance device.474 

                                                      
471  Ibid, pp1-5. 
472  Doc. 347. 
473  Docs. 346, 345, 344, 343, 342, 341 and 161. 
474  CCC intercept evidence, Vol. 2, 1 November 2006, 12:48pm. 
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12.17 Although there are a number of unidentified male voices on the CCC transcript, the 
Committee has been able to ascertain that, in addition to Mr Burke and Mr Grill, the 
following persons were present at the meeting: Mr Nathan McMahon, Mr Clive Jones, 
Mr Robert Edel, Mr Alex Jones, and possibly others.  Given the nature of the 
surveillance device, the Committee notes that some of the participants at the meeting 
may have left and entered the room at different times, or may have been distracted by 
side conversations, and so may not have heard all of Mr Burke’s comments.  In 
addition, at various points in the meeting the sound is lost due to loud crackling on the 
recording. 

12.18 The meeting was, for the most part, dominated by Mr Burke as he recounted the 
information that had been provided to him on 30 October 2006 by                            
Hon Shelley Archer MLC.  Before all of the participants had arrived at the meeting, 
Mr Burke stated to Mr Grill that: 

“It’s just to get em to do a few things to get this committee to make 

the decision in December.  I think it was gonna be alright but that 

Travers is gonna fight.  Travers is gonna go and see Bowler.  Travers 

objected to it. … Oh he just told Shelley to go and get a briefing from 

Bowler and why would she want to have an inquiry into this and Tony 

Fels put it up and didn’t speak to Hallett but Shelley did so it looks 

like it’s three in favour.  Now, what I was going to hope to do is get 

this meeting today to, to do a couple of things, firstly to provide a 

proper briefing through Noel for Tony Fels.  Secondly to, uh, arrange 

somehow or other to speak to, to, uhm, Giz Watson because she’s in 

two minds and then go and see the other members of the committee.  

But I think AMEC should do it. … Should go and brief them.”475 

12.19 Mr Burke provided the following response when questioned by the Committee as to 
these disclosures after listening to the CCC tape of the meeting: 

“ Mr URQUHART:  …  All right, I am going to show you, or play to 

you, extracts of those conversations.  The first one is just page 1 of ….  

It is a conversation between yourself and Mr Grill.  There is another 

male present who has not been identified.  Will you play that please? 

[Telephone intercept … played.] 

Mr URQUHART:  All right there? 

Mr Burke:  Yes. 

                                                      
475  Ibid, p1. 
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Mr URQUHART:  Do you see that that information you are 

providing to Mr Grill and another man is pretty much an account of 

what Ms Archer had said to you two days earlier? 

Mr Burke:  Yes. 

Mr URQUHART:  And, indeed, I would suggest to you that the 

decision to go and have AMEC approach Ms Watson was actually 

canvassed for the first time on that particular day? 

Mr Burke:  That is not my recollection, but it was certainly canvassed 

on this day to get AMEC to see Giz Watson and other members of the 

committee. 

Mr URQUHART:  Yes, and do you see the reason why?  “. . . Giz 

Watson because she’s in two minds . . .” 

Mr Burke:  Yes. 

Mr URQUHART:  And I suggest to you that the only way you found 

that out was from talking to Ms Archer two days earlier.  

Mr Burke:  Yes.  Yes, that is right. 

Mr URQUHART:  And, indeed, the other matters that have been 

disclosed here, you only found out because of what Ms Archer had 

disclosed to you two days earlier? 

Mr Burke:  With the exception of Noel Crichton-Browne talking to 

Tony Fels and things like that, but, yes.”476 

12.20 Once all the attendees had arrived at the meeting on 1 November 2006, Mr Burke 
addressed the meeting as follows: 

“… this committee met, uhm, last Friday I think it was, or Monday of 

this week … and everything’s, is on, is on track but we need to do a 

few things. … Tony Fels proposed the inquiry consistent with the 

work that Alex and Noel have done and Shelley Reynolds supported it 

strongly.  Unfortunately Fels hadn’t spoken to Nigel Hallett who is 

the other member of the committee from the opposition side but 

fortunately, uh, I’ve got Shelley to speak to him … and he strongly 

supported.  So when the meeting convened it was proposed, and three 

expressed their support, for taking the next, taking it to the next stage 

which is to, to make further inquiries and then decide whether to list 

                                                      
476  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p82. 
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it, and so they decided to take it to the next stage and to list it for 

decision of the December meeting.  And what happened was that Ken 

Travers who is a Labor person but not someone I can do anything 

with or Julian can do anything with but, Rob, you might be able to, 

uhm, opposed the proposal and said to Shelley quite sharply that she 

shouldn’t support it, uh, and that she should go and see John Bowler 

and get a briefing from John Bowler. … Now, you know, the softest 

thing about Shelley is her teeth so she just told him to get stuffed ‘cos 

he’s, he’s like a side of meat swinging in the breeze, this joker… 

under the bough of a gum tree.  And Giz Watson who’s the 

chairperson of the committee I’m told was quite open but didn’t 

express a view one way or the other, just a view that she needed to 

find out more about it.   

… 

Yeah. So I, I think we’re, I think we’re well on our way but Julian and 

I have discussed it and we’ve got a recommendation for your 

consideration which is this, that we should or Julian really should 

speak to Justin Walawski from AMEC. We’ve already raised this with 

him and he’s happy to take the running of it, uhm, and that Julian 

should ask Justin with Alex who might go with Julian even to tic-tac 

with Tony Fels, provide Tony FeIs with a proper briefing and then go 

from Tony Fels to the other members of the committee leaving out 

Travers at this stage. Now, I, I think it should happen pretty quickly 

and, and I’d see, uh, Tony Fels and Nigel Hallett being briefed 

properly and the one killer punch for us in this is simple. It’s that 

we’d like to be able to confirm in our own minds that the practice that 

has served this state so well is still relevant and efficient, that is not 

tying up or sterilizing huge areas of land and it’s really hard to argue 

against that that should be reviewed as a practice. And then we need 

to work out, and I think Justin could do this too, uh, how we brief Giz 

Watson. The key is to get hold of Fels then use Fels as our excuse.”477 

12.21 Mr Burke and Mr Grill then proceeded to discuss how to approach Hon Giz Watson 
MLC: 

“GRILL: I was just thinking about it since you raised it, might 

be to get Ron Kelly to brief Giz Watson.  

BURKE: Will he be in favour of doing it? Be careful. 

GRILL:  I think he will, yeah. 
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BURKE: Just that, you know, in the back of my mind if I was a 

proper Green I’d be saying, well, why don’t we care 

about sterilizing all this land? 

GRILL: Yeah, but the Greens I think are, have a sort of 

standing disposition against, uh, the big multi-

nationals. 

BURKE: Yeah. 

GRILL: He’s fighting a case at the moment on behalf of the 

National Trust 

BURKE: Well, mate, could be perfect. 

GRILL:  in respect to 

BURKE: Could be perfect then. 

GRILL:  Yeah. 

BURKE: But you see you’ve got to get a way into it. You can’t 

just lob on the doorstep and then Hallett says to ya, 

hey, why are you coming to see me? Who told you 

about this? This is how you have to do it. Alex needs 

to get on to Noel. Noel needs to arrange for uh, uh, 

Fels to be welcoming of AMEC and Walawski and 

straight away that happens Fels can say yes, I had a 

briefing and I’ve explained what I’ve got in mind and 

that’s why they’ve come to see you. 

[unidentified male]: Yeah right, and Nathan and Clive, Chappell 

is a consultant these days, and he’s not very 

expensive these consultant so he might be paying 

someone else 

GRILL:  That’s true 

… 

BURKE: AMEC takes it off, you see ‘cause Shelley is very 

straight forward, she just said to the Committee look 

it’s about the confiscation of Cazaly’s rights and as 

                                                                                                                                                         
477  CCC intercept evidence, Vol. 2, 1 November 2006, 12:48pm, pp7-8. 
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far as I’m concerned it shouldn’t have happened. So I 

said Shelley, its nothing about Cazaly. 

[unidentified male]: So funny, this is why I worry, you see 

(laughs) excuses (laughs) 

BURKE: So all this is, this is just an, I’ve, I’ve got her back on 

track, this is just a legitimization to stop us having to. 

[unidentified male]: Maybe you can deputize her on our 

committee. 

[unidentified male]: Yes. 

[unidentified male]: Will be. 

BURKE: But you see, that’s why I didn’t want Echelon or 

Cazaly or anyone else connected with our camp….... or 

consultants involved. AMEC has got a general view 

and policy which is supported which can’t be 

questioned.”478 

12.22 The Committee notes that the above conversation demonstrates that Mr Burke 
understood that confidentiality applied to the proceedings of SCEFO as Mr Burke 
expressed his concern about a direct approach to Hon Nigel Hallett MLC.  Secondly, 
Mr Burke was clearly concerned about the proposed inquiry being linked in any way 
to Cazaly Resources Limited, and he was therefore seeking through AMEC a means to 
“legitimise”  the proposed inquiry. 

12.23 The potential problem of Parliament’s sub judice rule was also discussed: 

“ [unidentified male]: The only issue I’ve got is one, timing, 

because we would err, we lodge these subpoenas 

against, with the, Bowler and Carpenter on Friday... 

0:12.14 - 0:12:39 (severe crackling unable to hear) 

BURKE:  14th? September and advertise for submissions in 

January. And that’s because I wouldn’t, in the back 

of my mind I’d check with someone and told your 

case would be on foot properly in March. 

[unidentified male]:  19th March it starts. 

                                                      
478  Ibid, pp9-11. 
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BURKE: Is that right? 

[unidentified male]: Umm, it’s been listed down, so it’s listed the 

19 & 20th March, hearing in Court of Appeals. 

BURKE: Would almost be terminal as an argument for the 

Government or Bowler or someone to say, to this 

Committee look, you’re interfering with some judicial 

process”.479 

12.24 The discussion at the meeting went on as follows: 

“BURKE: Right, all right, well that would depend on Alex and 

Julian briefing Justin, and then maybe even Alex 

could go along with Justin when they saw the 

Committee members. 

[unidentified male]: Now, are, are you a member of AMEC? 

[unidentified male]: Yes 

[unidentified male]: Oh that’s good. 

BURKE: But Julian 

013:57 — 0:14:23 Severe crackling unable to hear 

[unidentified male]: Sam Walsh from Hamersley Iron, John 

Bowler and Alan Carpenter 

BURKE: [I think that you can] call the first two and not raise 

anyone’s eyebrows, if you call the next two you’ll find 

that Bowler and Carpenter will, will put so much 

pressure on Shelley that [she’s going to find it hard], 
she will hang in there if I ask her but it would be very 

hard lines. 

[unidentified male]: Uhmm 

[unidentified male]: They would put pressure on what? Because 

this, this is subpoenas in Court of Appeals 

proceedings. 

                                                      
479  Ibid, p11. 



Select Committee of Privilege REPORT 

288 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

BURKE: That’s right, but she, they will say to her, with some 

justification, politically the subpoena issue for these 

Appeal Court proceedings has the potential to be 

damaging. That’s what these people are doing it, you 

are now underlining that, whichever way you want to 

explain it, it will be seen as underlining that, and 

you’re going to be giving give the Opposition an 

opportunity with Public Hearings and other things. 

Why don’t we just leave it, I mean we don’t need to 

subpoena them now do we? 

[unidentified male]: No, we can subpoena them at anytime up to 

two weeks before the start of proceedings. 

BURKE: Why don’t we stagger it? 

[unidentified male]: So we can do that, it’s a question of whatever 

fits in with Nathan’s strategy for settlement. The idea 

was to put maximum pressure on through a variety of 

means. 

BURKE: I agree with that too. 

[unidentified male]: I mean I honestly think that aha that 

[unidentified male]: That’s right, okay 

[unidentified male]: That’s the most likely time 

 

BURKE: To settle it? So do I. 

[unidentified male]: But, the more we can pressure them, but the 

pressure will be, … 

[unidentified male]: But, but sure, as soon as possible that we can 

get the ahh Committee the enquiry established. 

  … 

BURKE: Well, lets review that, if, if, if Julian and Alex can 

brief Walawski and he can do his visiting next week 

then, then I can investigate the possibility of bringing 

it forward.  But its not, a month or five weeks isn’t a 

long time to even consider a fairly weighty issues you 

know, because they take advise from different people 



REPORT CHAPTER 12: Secondary Disclosures of the Deliberations by Mr Brian Burke 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 289 

and the executive officer and the Committee and that 

sort of thing.  Never the less if I get the opportunity, 

if, if if Walawski can, can brief these members and 

Robin Chappell can speak to Giz, then I can have it 

brought up at the next meeting, which is November 

this month.  And I will try to have it decided then.  

But you know maximum pressure will come when this 

Committee is up and running, call expressions for 

advertising, advertise for submissions and things 

probably end of January start of February. … I think 

that this Committee has the prospects even if it 

doesn’t have a single hearing by the time we finish 

telling people like Ian Fletcher [BHP vice-president 
of government relations480] and others what’s going 

to happen, mate they’ve all got it in front of their 

minds, they don’t want to be up there giving evidence 

on Oath before a Committee. 

[unidentified male]: Either the next little question to settle mate 

and I think will come by subpoena in Clifford and 

Walsh, would, would be handy to have Bowler and 

Carpenter there as well because, but I don’t think 

there the second order ones, you can still do that by 

7th January, February. 

… 

[unidentified male]: Hence we are calling Carpenter 

[unidentified male]: Carpenter and Bowler are probably, 

Carpenter, Bowler and Clifford are the three most 

important witnesses probably deep down there, there 

is a solid legal justification for it. They will all apply 

to have the subpoena set aside of course because they 

see ahh the application by …..   and no-one none 

wants to go into the witness box and presented to 

Court. 

BURKE: Its not how much more I wanna be avoiding exposure 

to people like Shelley Reynolds who is completely 

undisciplined in the questions of it, I mean mate some 

of the problems, I’ve always have are question from 

                                                      
480  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p84. 
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non intelligent people but from really unguided 

missiles. 

[unidentified male]: Yeah, absolutely 

BURKE: Who don’t know any of the rules. 

[unidentified male]: The Committee can ahh summons witnesses 

to appear before it can’t it. 

BURKE: Absolutely 

[unidentified male]: And should do. 

GRILL:  They’ve got quiet extensive powers actually. 

BURKE: And cross-examine them. 

GRILL:  More extensive powers than you might imagine. 

[unidentified male]: Absolutely, it’s not subject to the, the review, 

the review in Court 

GRILL:  No. 

BURKE: Just go back to read the Committee, the quoting of 

the [Xstrata] and you will see the impact. 

GRILL: It rarely ever uses its powers, these Committees 

rarely ever, they’re really are extensive. 

… 

[unidentified male]: No, yeah of course, no I’m I’m fully aware of 

the ah, powers … I’m just wondering … were you 

prepared to exercise them.”481 

12.25 The above transcript further demonstrates that Mr Burke had knowledge of 
Parliamentary Committees and their processes. 

12.26 Mr Burke then stressed to the meeting the importance of gaining the support of       
Hon Giz Watson MLC: 

“ [unidentified male]: Yes, Nigel and, and Fels. And then there’s 

Giz, so we’re working on Giz I suspect, uhm, 

                                                      
481  CCC intercept evidence, Vol. 2, 1 November 2006, 12:48pm, pp12-16. 
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BURKE: Er, yeah they will, and they’ll trade with her, but the 

quicker we can get to her the better so, 

[unidentified male]: Yeah. 

BURKE: so what we have to do, essentially I guess Nathan has 

to make these decisions, one, are we going to speak 

to Justin Walawski, and if we are how quickly can we 

do that and who should speak to him. Secondly, are 

we going to approach Robin Chapel, and ask Robin 

to be briefed and then to make a decision on whether 

he wants to work with, with us to try to, achieve Giz 

Watson being positioned. Now, Justin Walawski can 

and should still talk to Giz too. That’s not a problem, 

… 

[unidentified male]: and Julian can provide political perspective, 

and we, and we do that a.s.a.p. I think you’re right it 

seems to me that, presumably, well Fels’ll stay firm, 

getting to Hallett’s a priority but I would have 

thought Giz Watson is gunna be critical. 

BURKE: She will be, and I think that that’s, so I I just think 

that we ought to try and, today’s Wednesday, we 

should try and meet again next Wednesday, having at 

least put everything in place with some hope that 

Justin would have visited someone by then. 

[unidentified male]: What’s your standard for….,  wasn’t it though 

Justin? 

BURKE: Uhm, I think Justin, but I think also through Chapel. 

… 

BURKE: What do you reckon Nathan? 

[Nathan McMahon]: Sure mate, happy with that.  Do you want me 

to ring Justin? 

BURKE: Or, ju Julian 

[unidentified male]: Or, kinda keep him away from it though 
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BURKE: … anyway I’d keep Cazaly away.”482 

12.27 There is also an exchange at the meeting between Mr Burke and an unidentified male 
who appears to be either Mr Robert Edel or Mr Alex Jones (or both), in which Mr 
Burke suggests that Mr Edel and Mr Alex Jones should speak to Hon Giz Watson 
MLC and one of them expresses reservations because of their direct relationship with 
Cazaly Resources Limited: 

“ [unidentified male]: … Brian do you propose err Jul that err 

Justin go and see Watson by himself or with Julian. 

BURKE: No not with Julian I don’t think that’s [appropriate] at 

all 

[unidentified male]: No 

BURKE: But I think with, with you or Alex. 

[unidentified male]: We are … directly to Cazaly’s 

BURKE: You are but whether or not you need to say [that], I 
mean it’s up to you …”483   

12.28 It is noted that the substance of this brief exchange is repeated in more detail in a 
telephone conversation between Mr Burke and Mr Edel at 3:24pm on 2 November 
2006 (see paragraph 9.18 of this report).484   

12.29 Mr Burke again stressed at the meeting the pressure that SCEFO would apply once the 
proposed inquiry commenced: 

“You know, now mate I know you’re anxious to get it to the point 

where you can start talking to them sensibly with some expectation of 

a [listening] but we are going to have to build this up so that maybe 

just the decision to the, for the committee to, to convene and have 

hearings certainly the advertising for submissions is about as far as, I 

think you are going to have to go before the, you got their full bloody 

attention, you know.”485 

12.30 Mr Burke and Mr Grill went on to discuss the possible role of the then Minister      
Hon John Bowler MLA in a settlement with Rio Tinto Limited: 

                                                      
482  Ibid, pp17-19. 
483  Ibid, p22. 
484  CCC intercept evidence, Vol. 3, 2 November 2006, 3:24pm. 
485  CCC intercept evidence, Vol.2, 1 November 2006, 12:48pm, p22. 
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“BURKE: … I just think the main thing is this, that, the side 

which is easiest able to suggest or promote a 

settlement is Rio. And we need to wind up the 

pressure on Rio, and prepare John [Bowler] so that 

John knows that if Rio comes to him with a 

settlement, he should embrace it. Or, if there’s a 

suggestion he should promote it. 

… 

Well there’s no way in the world he’s going to initiate 

it any. 

GRILL:  I don’t think he will. 

 

[unidentified male]: No I’m not … talking about initiating any, 

what I’m talking about is, is somehow feeding it back 

to Rio that he would prefer this all to go away, as 

soon as possible, and er, you know, any way that we 

can, the government can keep, can keep a, yeah. He, 

in his role, he’s got like the key to the, 

BURKE: Mm. 

[unidentified male]: relationship with Rio, and would hope that 

ah, 

BURKE: Well he’s not going to do that, no. Not going to do 

that at all. I mean he’s the bloke who took it off you, 

six months ago, y’know? He, the best you’ll get him 

to do, is to respond positively, and to run for the 

chink of light, if it’s presented to him probably from 

Rio saying what do you think about a settlement. You 

won’t be 

GRILL:  Anyhow that’s the only way to present it to him. 

BURKE: There’s no way in the world 

GRILL: Whether he gets a different message from what we 

say to him, and he might, then we’ll just see eh? 

BURKE: Yep. Yeah. I just don’t want to get people’s hopes up, 

y’know? 
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GRILL:  No, I don’t either. I was 

BURKE : Cause I know this bloke 

GRILL:  We have tried it before. 

… 

GRILL: I mean he’s just been drilled and drilled and drilled 

by Carpenter and his staff about probity.”486 

12.31 Mr Burke gave the following evidence as to the disclosures he made at the meeting on 
1 November 2006: 

“ Mr URQUHART:  Just go back to page 7 there, the commencement 

of this portion of the hearing.  Again, it would appear that you are 

simply conveying to the people present the information that Ms 

Archer had given to you two days earlier. 

Mr Burke:  Yes, although it is interesting that none of the people here 

said, “It’s confidential” or anything of that nature, so although I am 

doing that, it does not appear to them to be arising in their minds 

either. 

Mr URQUHART:  You are the person though disclosing this 

information. 

Mr Burke:  Yes. 

Mr URQUHART:  Right.  Again, might it not be that they have 

simply assumed that what you are disclosing is perfectly proper? 

Mr Burke:  I presume that is what they did assume, but I do not know.  

I mean, if Mr Edel was there, for example, he is a very competent and 

accomplished lawyer, and perhaps it would have jumped into his 

mind, but”.487 

12.32 The Committee noted the above evidence, and how it contrasted to the opinion 
prepared by Mr McCusker QC and Mr Richard Price on behalf of Mr Edel that stated: 

“… a person in Mr Edel’s position would have good reason to believe 

that members of the Standing Committee and former 

parliamentarians such as Mr Burke would certainly not be involved in 

                                                      
486  Ibid, pp30-31. 
487  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p84. 
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any conduct that breached the relevant rules or constituted a 

contempt of Parliament.”488 

12.33 The Committee notes the ‘finger-pointing’ by Mr Burke at Cazaly Resources 
Limited’s lawyers, suggesting that if Mr Edel, an experienced lawyer, had not raised 
any concerns then how could he be expected to suspect that there was an unauthorised 
disclosure.  Similarly, Mr Edel’s counsel pointed the finger at Mr Burke indicating 
that he was the consultant with the parliamentary knowledge and expertise.  However, 
the committee is of the view that both Mr Burke and Mr Edel had an obligation to 
inform themselves as to the process, procedures and rules governing parliamentary 
committees before advising clients on their dealings with those committees.  Wilful 
blindness, or ignorance of the rules of Parliament, does not absolve Mr Edel of his 
obligations.  As an experienced lawyer, Mr Edel should have known better than most.  
Nor does wilful blindness or alleged ignorance of the rules of Parliament absolve Mr 
Burke of his obligation.  Having been engaged as a consultant in part because of his 
political and parliamentary expertise, and having advised the use of the parliamentary 
committee process and devised the strategy, Mr Burke had a clear obligation to be 
cognisant of parliamentary privilege, the rules, customs and usages of the Parliament. 

12.34 Mr Edel’s transcription of his handwritten notes of the 1 November 2006 meeting 
state: 

“1/11/06      Attending B Burke; Grill; McMahon; C Jones; A Jones; 

RME. 

[?]                 Fells - proposed the inquiry. 

                     Shelley - supported strongly. 

                     Hallett - supported. 

                    Three expressed support for next stage. 

                    List for decision at next meeting. 

       Ken Travers - opposed to it and said should not support 

it and should see Bowler. 

                 Giz Watson - quite open and expressed no view. 

                                                      
488  Opinion by Mr Malcolm McCusker QC and Mr Richard Price, Ex parte Mr Robert Edel; Re Select 

Committee of Privilege on a Matter Arising in the Standing Committee on Estimates and Financial 
Operations, undated, p8. 
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       Julian to speak to Justin Wolowski from AMEC to tic tac 

with Fells and then go from Fells to other members of the 

committee. 

Would like to satisfy in our minds that the policy that has 

worked so well is still relevant. 

                Noel needs to arrange for Fells to welcome Wolowski. 

               Fells tells Hallett they will be contacting him.”489 

12.35 At his hearing on 17 April 2007 Mr Burke told the Committee that he could not 
recollect any discussions with Hon Shelley Archer MLC regarding the proposed iron 
ore inquiry except for his preliminary contacts with her: 

“ Mr Burke:  I remember what was said and what was said was that I 

asked Shelley whether the committee would look at the practice by 

which big areas of land were tied up, and in effect sterilised from 

investigation and development, by big companies. 

The CHAIRMAN:  Did you ask Hon Shelley Archer to take a 

proposed inquiry on the Western Australian iron ore industry to the 

committee; that is the standing committee I just mentioned? 

Mr Burke:  As I say, not the iron ore industry, but that part of it.  I 

asked Shelley Archer whether she would not raise the possibility of 

the committee looking at that, yes. 

The CHAIRMAN:  Okay.  And what was Hon Shelley Archer’s 

response? 

Mr Burke:  I think a week or two after I asked her, she came back 

and said she did not feel as though the government was - or the 

government members; but I think she said government - would be too 

keen on that sort of an inquiry and that she personally was not too 

keen on that sort of an inquiry and that she was not prepared to 

propose it.  She said that if, however, the opposition members of the 

committee were prepared to put the proposal forward, then she would 

consider what was put forward. 

The CHAIRMAN:  So Hon Shelley Archer did not say that she would 

be taking the issue to the committee herself? 

                                                      
489  Mr Robert Edel’s handwritten note (Doc. 485) and the transcription of it provided by Mr Robert Edel 
(Doc. 501). 



REPORT CHAPTER 12: Secondary Disclosures of the Deliberations by Mr Brian Burke 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 297 

Mr Burke:  She did not say whether she would or she would not.  I 

am not sure whether she canvassed it or not.  She did not say that to 

me.  

… 

The CHAIRMAN:  Has Hon Shelley Archer or Hon Anthony Fels 

kept you informed about the standing committee’s deliberations in 

relation to the proposed inquiry? 

Mr Burke:  I have never spoken to Anthony Fels.  With respect to 

Shelley Archer, the conversations I have relayed to you are, to the 

best of my recollection, what she had to say to me.” 490 

12.36 With the benefit of access to documents provided to him by Mr Grill, Mr Burke had 
some further information to add to his evidence of 17 April 2007 at his subsequent 
hearing before the Committee on 10 September 2007: 

“ Mr URQUHART:  All right.  I just want to take you to one further 

question and answer that was asked of Ms Archer on that Stateline 

program; it is the one immediately following that passage I just 

referred you to and it is also highlighted in the left-hand margin.  Ms 

Carmody asks the honourable Ms Archer, “Did you pass on 

committee deliberations to Mr Burke?” 

Mr Burke:  Yes. 

Mr URQUHART:  And her answer was no.   

Mr Burke:  Yes. 

Mr URQUHART:  Is that your recollection?   

Mr Burke:  I can never recall her passing on committee deliberations 

to me.  She passed on to me the attitude of people different she had 

spoken to, but I did not understand there were any committee 

deliberations at all.  

Mr URQUHART:  What exactly did she convey to you regarding 

what was discussed at the standing committee?   

Mr Burke:  Oh, she did not convey anything that was discussed.  She 

just conveyed that so and so would support it and so and so would not 

                                                      
490  Mr Brian Burke, Transcript of Evidence, 17 April 2007, pp4-5 and 10. 
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and so and so was not too bright and all this sort of thing - just 

normal gossip, you know?   

Mr URQUHART:  Gossip?  Or members’ views that had been 

expressed during a committee meeting?   

Mr Burke:  I did not - well, I cannot recall knowing that she was 

saying to me - I cannot recall that they had even decided to have an 

inquiry at this stage.  All she was saying to me was - I was making a 

representation seeking an inquiry and she was saying to me well this 

will be hard or that will happen or something else will happen. 

Mr URQUHART:  Be careful about this Mr Burke, so I am just 

asking to go through this again.  

Mr Burke:  Yes.    

Mr URQUHART:  She has expressed to you how - what views 

members take of this proposed inquiry.  Is that right?   

Mr Burke:  I am sure she told me that this proposal would find a 

receptive audience in this area or that area or with this person or 

with that person.  

Mr URQUHART:  All right.  So what she was speculating - 

Mr Burke:  I am not sure. 

Mr URQUHART:  - as to what views these people - 

Mr Burke:  I do not know. 

Mr URQUHART:  - might take?   

Mr Burke:  I do not know.   

Mr URQUHART:  Because there is a distinction, is there not, Mr 

Burke, between Ms Archer saying to you, “Well, so and so may 

support this, so and so may not” and -  

Mr Burke:  I am not sure -  

Mr URQUHART:  - let me finish.  And her, Ms Archer, actually 

stating to you this is what this person said about his views at a 

committee meeting. 
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Mr Burke:  There is obviously a difference between the two things 

you have put to me, but I do not recall -  

Mr URQUHART:  Which one was it? 

Mr Burke:  I do not recall.  All I can recall is Ms Archer telling me 

that this was the view of so and so or that was the view of someone 

else.  

Mr URQUHART:  Is this something you asked of her?  

Mr Burke:  I do not recollect.  

Mr URQUHART:  Is it something that you would - would be of 

interest to your clients?   

Mr Burke:  Yes.   

Mr URQUHART:  Is it, therefore, might be something that you would 

ask of her?  

Mr Burke:  I do not recollect, Mr Urquhart, but I certainly would 

have said, well what are the chances of the committee agreeing to 

this, or what do you think about this, or how do you think that the 

Greens would take to this or what is Mr Fels likely to do etc.   

Mr URQUHART:  Right.  What else did she say to you?   

Mr Burke:  Oh, I cannot recollect everything she said to me, but she 

said that - in essence, what she was saying to me was that she was not 

happy about proposing it.  

Mr URQUHART:  Can you recall what else she said to you 

regarding her interpretation of how other members of the committee - 

Mr Burke:  No, I do not, I am sorry. 

Mr URQUHART:  - would view this inquiry?   

Mr Burke:  No, I do not.  

Mr URQUHART:  And you do not know whether this was idle 

speculation on her behalf or something that she gleaned from what 

the members had said at committee meetings?   

Mr Burke:  It is hard to know if I do not recollect it.  I do not 

recollect the terms of her conveying the information to me.  
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Mr URQUHART:  Do you recollect conveying this information that 

she provided to you to other parties?  

Mr Burke:  I do not, but what I may well have told the committee that 

my view was the committee would do this or I understood the 

committee would think this or - this was in making the representations 

seeking the inquiry.  I am sure I would have told - in fact, I am sure I 

went to the committee and said, “Look, I am not sure the committee -  

Mr URQUHART:  When you say “the committee”, you are referring 

to whom?    

Mr Burke:  The committee I am referring to is this committee.   

Mr URQUHART:  No.  I’m referring now, Mr Burke, to people that 

you might want to convey - 

Mr Burke:  Yes. 

Mr URQUHART:  - this information to - 

Mr Burke:  Yes, I understand. 

Mr URQUHART:  - at the time it was said, not April of this year.   

Mr Burke:  No, no; no, no.   

Mr URQUHART:  I am talking about last year.   

Mr Burke:  Yes.  I am sure - 

Mr URQUHART:  Can you recall conveying this information on to 

other parties?  

Mr Burke:  Yes, I can. 

Mr URQUHART:  Who were they? 

Mr Burke:  I think the committee people or the group of people who 

were meeting to discuss this.  

Mr URQUHART:  Names please?  

Mr Burke:  The list that Mr Grill has there, but I do not recall them 

all.  

Mr URQUHART:  Mr McMahon?  
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Mr Burke:  Yes.  

Mr URQUHART:  Mr Jones? 

Mr Burke:  Yes - er, I do not know. 

Mr URQUHART:  Mr Edel?  

Mr Burke:  I think so.”491 

12.37 After listening to the CCC tape of his telephone conversation of 30 October 2006 with 
Hon Shelley Archer MLC and the CCC tape of the meeting on 1 November 2006 
during his hearing on 10 September 2007, it was still the evidence of Mr Burke that he 
could not recall Hon Shelley Archer MLC’s disclosure to him on 30 October 2006, or 
his subsequent repetition of it on 1 November 2006: 

“ Mr URQUHART:  I do not want to dwell on this for too much 

longer, but it would seem that you simply failed to recall this 

conversation you had with Ms Archer on 30 October - a conversation 

that you later relayed to a number of people.  Is it still your position, 

Mr Burke, in light of what I have taken you through here, given that it 

is a matter of some importance, it escaped your attention? 

Mr Burke:  Look, Mr Urquhart, I attempted to answer the questions 

as honestly as I could when I appeared here in April, and if I failed to 

include some things which you now bring to my attention and tell me 

about, that was not deliberate - and I think it is unfair to simply 

assume that your explanation of deliberately doing it is the only 

explanation.  To the best of my ability, I answered the questions 

honestly. 

Mr URQUHART:  I suggest to you that you did not try very hard, 

though, to remember this part of the conversation. 

Mr Burke:  Well, it is no good to insult me.  I mean I did, to the best 

of my ability, answer the questions I was asked.  I take it seriously, 

and I can say no more. 

Mr URQUHART:  But, Mr Burke, let us go through this information 

that Ms Archer has conveyed to you - information that you would 

agree would be of great interest to some people - 

Mr Burke:  Excuse me. 

                                                      
491  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp60-62. 
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Mr URQUHART:  - that are part of this meeting. 

Mr Burke:  No; my counsel reminds me I did not say it was of great 

interest; I said it was of some interest. 

Mr URQUHART:  All right; of some interest.  Great interest to you? 

Mr Burke:  Some interest.”492 

12.38 As noted previously in this report, it was worth a considerable amount of money (in 
the form of 100,000 Cazaly Resources Limited shares, in addition to a generous 
Echelon Resources Limited success fee493) to both Mr Burke and Mr Grill to bring 
about an end to the Shovelanna dispute by Christmas 2006.  The Committee is of the 
view that the disclosure by Hon Shelley Archer MLC would clearly be of great 
interest to Mr Burke. 

OBSERVATIONS ON MR BRIAN BURKE AS A WITNESS 

12.39 Mr Burke is an experienced witness given his many appearances before various courts 
and inquiries over the last two decades.  Mr Burke appeared before the Committee on 
two occasions.494   

12.40 At his second hearing Mr Burke was assisted by counsel, being Mr Stephen Lemonis 
and Mr Grant Donaldson SC. 

12.41 Mr Burke is skilled at answering questions with questions; side tracking a line of 
questioning in an effort to avoid answering questions; frequently declines to offer an 
opinion or to draw an obvious conclusion when asked; his answers are often evasive 
(that is, providing a response but not an answer to the question asked); often and 
conveniently does not recall and makes no effort following the hearing to seek to 
refresh his memory and supplement his answer despite being invited to.  The difficulty 
in eliciting relevant evidence from Mr Burke was demonstrated by the fact that his 
second hearing went for over six hours.  

12.42 The Committee notes that despite his many “I don’t recall”  answers and his statement 
at his April 2007 hearing that he did not have any diary entries  that would assist in 
refreshing his memories, saying instead that “the CCC might have some”, the 
Committee has been informed by the CCC that Mr Burke’s documents and computers 
seized pursuant to a search warrant were returned to him in November 2006.  Mr 
Burke rejected this saying that the documents seized by the CCC were not all returned 
in November 2006 and that some were not returned until sometime prior to 30 April 

                                                      
492  Ibid, pp87-88. 
493  CCC email evidence, Vol. 3; Doc. 232. 
494  On 17 April 2007 and 10 September 2007. 
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2007, and that, in some cases, only copies of what was taken from him were returned.  
He further maintained that the return of the documents was largely managed by his 
son, Peter, and that as at 30 April 2007 Mr Burke has not conducted a review of the 
documents returned by the CCC.  Mr Burke is silent as to whether, since 30 April 
2007, he has reviewed the documents.  In any event, even if Mr Burke had not 
reviewed the documents prior to giving evidence at the first hearing on 17 April 2007, 
the fact remains that the documents were available to him to do so before the hearing, 
and if not then, then at any time after the April hearing.  The Committee notes that at 
no time over the past six months has Mr Burke sought to clarify, supplement or 
change his evidence to the April hearings as a number of other witnesses have done.  
This leaves open the conclusion that Mr Burke believed it was to his benefit not to do 
so. 

12.43 The bulk of the evidence provided by Mr Burke was of little value in establishing facts 
as requests for crucial information often met with a standard response of “I do not 

recall”  or “I cannot recollect”.  Mr Burke’s imperfect memory was difficult for the 
Committee to accept given that the events in question had occurred less than a year 
previously and had involved financial arrangements potentially worth a considerable 
amount of money to Mr Burke. 

12.44 The Committee notes that prior to Mr Burke’s second hearing, Mr Julian Grill 
provided Mr Burke with documents that the Committee had requested of Mr Grill at 
Mr Grill’s first hearing.495  Mr Burke’s access to the Committee’s private evidence in 
this manner significantly coloured the evidence that he gave at his September hearing. 

12.45 The Committee also notes the following extract from a filenote of the Clerk Assistant 
(Committees) in relation to a meeting with Mr Burke on the occasion of his visit to the 
Legislative Council Committee Office to examine relevant documents: 

“Mr Brian Burke, his daughter Sarah and lawyer Stephen Lemonis 

attended at the LCCO at 10:30am on Thursday, 18 October 2007, to 

inspect exhibits shown to Mr Burke during his hearing. 

Shortly after they arrived at the LCCO they went into a darkened 

Committee Room 4, (a staff member was waiting in Committee Room 

3 with the relevant documents) and asked for me to speak to them.  .. 

Mr Burke asked me to sit down. 

Mr Burke asked me what my role was.  I advised that I was the 

procedural and legal adviser, along with the Clerk, of the Select 

Committee. 

                                                      
495  See from paragraph 18.19 of this report. 
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They asked me if Philip Urquhart had drafted the preliminary 

findings.  I advised that Mr Urquhart was engaged only to ask 

questions at the second round of hearings and was no longer engaged 

by the Committee. 

Mr Burke asked if it was possible to get an extension of time.  He 

claimed he was being denied natural justice, had only just received 

his uncorrected transcript, and his counsel Grant Donaldson was 

unavailable.  I said that the Committee had decided against granting 

any extensions of time unless there were exceptional circumstances 

such as a witness’ absence overseas. 

Mr Lemonis then started challenging some legal aspects of the 

preliminary findings.  First he raised the issue that defamation 

statutes had overturned the common law multiple publication rule.  

Secondly, the Supreme Court does not recognise as a contempt an 

unintended act, and thirdly, the CCC material was illegally provided 

to the Committee.  In response I advised that the Parliament is not 

bound by statute unless expressly stated to be, Parliament is different 

to the Courts and that he should look at previous select committee of 

privilege reports, and that the Committee is satisfied that the CCC 

evidence is now the Committee’s evidence. Mr Lemonis became quite 

agitated. 

Mr Burke compared his situation with John Bowler where there was a 

document, a draft report, with confidential written all over it.  I said 

that he should put that in his submission. 

… 

Mr Burke then attacked the preliminary findings, calling the 

Committee a Kangaroo Court.  He said the media will turn on the 

Committee.  Parliament will be a laughing stock.  “You [not sure if he 

meant the Committee or me personally] will be embarrassed and 

humiliated”.  I did not respond. 

At one stage Mr Burke leaned forward and said to me under his 

breath in an exasperated tone: “You’ve fucked me!”. 

Mr Burke asked me whether I can guarantee his submission will be 

taken into account by the Committee.  I said that the Committee 

Members will receive it and what they do with it is up to them. 

Mr Burke thanked me and went into Committee Room 3 to examine 

the documents.” 
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12.46 The Committee observes that the actions of Mr Burke and Mr Lemonis towards the 
Clerk Assistant (Committees) were wholly inappropriate and bordering on 
intimidatory.  Such behaviour directed towards Committee staff is unacceptable.  

12.47 Following the above incident, the Committee instructed Committee staff to make 
notes of all exchanges with witnesses and not to meet with any witnesses alone. 

THE COMMITTEE ’S FINDINGS  

Finding 9 

The Committee finds that on 30 October 2006 at 5:40pm Mr Brian Burke made a 
‘secondary’ disclosure by email to a group of individuals, being: Mr Alex Jones, Senior 
Associate, DLA Phillips Fox; Mr Robert Edel, Partner, DLA Phillips Fox; Mr Peter 

Clough, Consultant; Mr Julian Grill ; Mr Eddie Rigg, Argonaut Limited; Ms Ainslie 
Chandler, Professional Public Relations (WA); Mr David Tasker, Account Manager, 
Professional Public Relations (WA); Mr Matthew Rimes, Managing Director, Echelon 
Resources Limited; Mr Nathan McMahon, Managing Director, Cazaly Resources 
Limited; and Mr Clive Jones, Joint Managing Director (Technical and Operational), 
Cazaly Resources Limited, of a disclosure Mr Burke had received from Hon Shelley 
Archer MLC of the deliberations of a meeting of the Standing Committee on Estimates 
and Financial Operations held on that day in relation to a proposed inquiry into the 
State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee and further disclosing confidential committee deliberations 
to a wider group of people. 

The specific deliberations disclosed by Mr Burke were that: 

“The Parliamentary Committee met today and discussed a proposed 

inquiry.  The final decision about proceeding will not be made until 

December.” 

This disclosure is a breach of privilege and a contempt of Parliament. 
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Recommendation 9:  The Committee recommends that the Legislative Council impose 
no penalty against Mr Brian Burke for his secondary unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations by 
email of 30 October 2006, it being a contempt of a minor nature.  

 

12.48 The Committee has not recommended the imposition of a penalty for this disclosure 
by Mr Burke because the disclosure was of a minor nature at the lower end of the 
scale of contempts.  It was not open to the Committee to find that a contempt had not 
occurred as, although the interference with the committee process was minor, the 
disclosures nevertheless had the potential to interfere with the functioning of SCEFO. 

 

Finding 10 

The Committee finds that on 1 November 2006 at approximately 12:50pm Mr Brian 
Burke made a ‘secondary’ disclosure to: 

• Mr Julian Grill; 

• Mr Nathan McMahon, Managing Director, Cazaly Resources Limited; 

• Mr Clive Jones, Joint Managing Director (Technical and Operational), 
Cazaly Resources Limited; 

• Mr Alex Jones, Senior Associate, DLA Phillips Fox;  

• Mr Robert Edel, Partner, DLA Phillips Fox; and  

• perhaps others, 

at a meeting at Mr Julian Grill’s home of a disclosure Mr Burke had received from     
Hon Shelley Archer MLC of the deliberations of a meeting of the Standing Committee on 
Estimates and Financial Operations held on 30 October 2006 in relation to a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee, and by further disclosing confidential committee 
deliberations to a wider group of people. 
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The relevant portions of the meeting are set out in a CCC audio intercept transcript (see 
paragraph 12.16 onwards in this report). 

The specific deliberations disclosed by Mr Burke were, in effect, that: 

a) Hon Ken Travers MLC was going to see Mr John Bowler MLA, Minister 
for Resources Assisting the Minister for State Development; 

b) Hon Ken Travers MLC objected to the proposed inquiry; 

c) Hon Ken Travers MLC told Hon Shelley Archer MLC to go and get a 
briefing from Mr John Bowler MLA, Minister for Reso urces Assisting 
the Minister for State Development; 

d) Hon Anthony Fels MLC put up the proposed inquiry but did not speak to 
Hon Nigel Hallett MLC; 

e) Hon Shelley Archer MLC spoke to Hon Nigel Hallett MLC and that it 
appeared that three members of the committee were in favour of the 
proposed inquiry; 

f) Hon Giz Watson MLC was “in two minds” about the proposed inquiry; 

g) Hon Anthony Fels MLC proposed the inquiry and                                  
Hon Shelley Archer MLC supported it strongly; 

h) a decision will be made at a meeting in December; 

i) Hon Giz Watson MLC was quite open but didn’t express a view one way 
or the other - just a view that she needed to find out more about it; and 

j)  Hon Shelley Archer MLC said to the committee that the proposed 
inquiry is about the confiscation of Cazaly’s rights. 

This disclosure is a breach of privilege and a contempt of Parliament. 

Recommendation 10:  The Committee recommends that the Legislative Council order 
Mr Brian Burke to provide an unreserved written apology to the Legislative Council 
for the secondary unauthorised disclosure on 1 November 2006 of the confidential 
deliberations of the Standing Committee on Estimates and Financial Operations, and 
that the apology be given within seven days of the order of the House. 
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Finding 11 

The Committee finds that there were inconsistencies in the evidence given by Mr Brian 
Burke in his two appearances before the Committee.   

The Committee further finds that Mr Brian Burke gav e false answers to questions asked 
by the Committee during hearings. 

The specific false answers given by Mr Brian Burke are as follows: 

i) Evidence of Mr Brian Burke to the Committee on 17 April 2007 at p7: 

“ The CHAIRMAN:  Were you or Mr Grill engaged by Cazaly 

Resources or Shovelana? 

Mr Burke:  No, not to my knowledge.  I certainly was not, and I do 

not think Mr Grill was.” 

This evidence is contrary to the CCC intercept of Mr Matthew Rimes’ 
telephone conversation with Mr Burke at 5:05 pm on 24 May 2006,496 the 
email from Mr Burke to Mr Grill at 1:22 pm on 25 May 2006,497 and the 
evidence of Mr Clive Jones, which establishes at least a verbal engagement of 
the services of Mr Burke and Mr Grill by Cazaly Resources Limited.  See 
from paragraph 7.15 of Chapter 7.  The Committee does not accept that        
Mr Burke could not recall the fact or terms of his engagement by Cazaly 
Resources Limited. 

ii)  Evidence of Mr Brian Burke to the Committee on 17 April 2007 at p10: 

“ The CHAIRMAN:  Has Hon Shelley Archer or Hon Anthony Fels 

kept you informed about the standing committee’s deliberations in 

relation to the proposed inquiry? 

Mr Burke:  I have never spoken to Anthony Fels.  With respect to 

Shelley Archer, the conversations I have relayed to you are, to the 

best of my recollection, what she had to say to me.” 

The evidence is contrary to the CCC telephone intercept of a telephone 
conversation between Hon Shelley Archer MLC and Mr Brian Burke at 
5.26pm on 30 October 2006, the relevant portions of which are set out at 
paragraph 10.22 of this report, in which Hon Shelley Archer MLC disclosed 
deliberations from a meeting of SCEFO held earlier that day in relation to the 
proposed iron ore inquiry.  Given the nature of the conversation – being 

                                                      
496  CCC intercept evidence, Vol. 3, T 1362, pp1-2. 
497  CCC email evidence, Vol. 3, 25 May 2006, 1:22pm. 
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information of value to Mr Brian Burke in the implementation of the strategy 
and that he can recollect details of discussions held with                              
Hon Shelley Archer MLC concerning this matter in August/September 2006 
(some seven to eight months before he gave evidence to the Committee in 
April 2007), the Committee does not accept that he did not recall this 
conversation which took place just five to six months before he gave evidence 
at the April 2007 hearing.  

iii)  Evidence of Mr Brian Burke to the Committee on 17 April 2007 at p11: 

“ The CHAIRMAN:  Have you discussed the standing committee’s 

proposed inquiry into WA’s iron ore industry with Noel Crichton-

Browne or Julian Grill?   

Mr Burke:  Yes.   

The CHAIRMAN:  How many of those discussions and what was 

discussed?  

Mr Burke:  The practice by which big companies sterilised large 

areas of land and prevented those areas being developed as a result 

of their actions; ways in which that might be highlighted and 

publicised and ways in which the publication of that sort of view 

might assist Cazaly’s efforts to establish its right to Shovelanna.   

The CHAIRMAN:  Meetings with lawyers took place.  Can you give 

us the approximate dates?  Was it before 30 October or after 30 

October?   

Mr Burke:  I am sorry, I just do not know.  I cannot remember at all.  

If I had to guess, I would say before 30 October, but -  

The CHAIRMAN:  You would not have any diary entries which 

would give that indication.   

Mr Burke:  The CCC might have some, but I do not.” 

This evidence conflicts with information received from the CCC that 
they returned his computer between 9 and 15 November 2006498 and 
that they did not access his hardcopy diary for the relevant period.  
The Committee does not accept that Mr Burke could not recall the 
relevant detail of documents within his possession. 

                                                      
498  Letter from CCC dated 26 September 2007. 

. 
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iv) Evidence of Mr Brian Burke to the Committee on 10 September 2007 at 
p60: 

“ Mr URQUHART:  All right.  I just want to take you to one further 

question and answer that was asked of Ms Archer on that Stateline 

program; it is the one immediately following that passage I just 

referred you to and it is also highlighted in the left-hand margin.  Ms 

Carmody asks the honourable Ms Archer, “Did you pass on 

committee deliberations to Mr Burke?” 

Mr Burke:  Yes. 

Mr URQUHART:  And her answer was no.   

Mr Burke:  Yes. 

Mr URQUHART:  Is that your recollection?   

Mr Burke:  I can never recall her passing on committee deliberations 

to me.  She passed on to me the attitude of people different she had 

spoken to, but I did not understand there were any committee 

deliberations at all.  

Mr URQUHART:  What exactly did she convey to you regarding 

what was discussed at the standing committee?   

Mr Burke:  Oh, she did not convey anything that was discussed.  She 

just conveyed that so and so would support it and so and so would not 

and so and so was not too bright and all this sort of thing - just 

normal gossip, you know?” 

The committee notes that this evidence is contrary to the content of a 
CCC telephone intercept of a telephone conversation between        
Hon Shelley Archer MLC and Mr Brian Burke on 30 Oct 2006, the 
relevant portion of which is set at paragraph 10.22 of this report.  The 
Committee is also of the view that Mr Burke understood the nature of 
parliamentary committee proceedings and the confidentiality 
attaching to the information that was provided to him by                 
Hon Shelley Archer MLC and that the information was disclosing 
deliberations of the Committee meeting earlier that day.  This is 
evident by the way in which Mr Brian Burke conveyed this 
information to the meeting on 1 November 2006.  The Committee 
does not accept that Mr Burke could not recall that                         
Hon Shelley Archer MLC had disclosed committee deliberations to 
him. 
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The Committee finds that these false answers are a contempt of Parliament. 

 

Recommendation 11:  The Committee recommends that the Legislative Council order 
Mr Brian Burke to provide an unreserved written apology to the House for giving false 
evidence to the Committee, and that the apology be given within seven days of the 
order of the House.   

 

 

Recommendation 12:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Brian Burke so as to determine 
whether to conduct a prosecution under section 57 of the Criminal Code. 
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CHAPTER 13 

SECONDARY DISCLOSURE OF THE DELIBERATIONS OF THE 

STANDING COMMITTEE ON ESTIMATES AND FINANCIAL 

OPERATIONS BY MR NOEL CRICHTON -BROWNE 

THE DISCLOSURE 

13.1 In a telephone conversation at 2:15pm on 30 January 2007 Mr Noel Crichton-Browne 
disclosed to Mr Robert Edel, Partner, DLA Phillips Fox, the deliberations of a meeting 
of the Standing Committee on Estimates and Financial Operations held on                   
4 December 2006.  This disclosure was in the nature of a ‘secondary’ disclosure, as 
the information disclosed was obtained by Mr Noel Crichton-Browne from Hon 
Anthony Fels MLC in telephone conversations on 13 December 2006 and 30 January 
2007. 

MR NOEL CRICHTON -BROWNE’S UNDERSTANDING OF PARLIAMENTARY PRIVILEGE AND 

THE CONFIDENTIALITY OF COMMITTEE PROCEEDINGS 

13.2 Mr Noel Crichton-Browne was a Senator with the Commonwealth Parliament of 
Australia from 1981 to 1996, 499 and served as a Member on the following committees: 

• Standing Committee on Scrutiny of Bills (1981-1983); 

• Standing Committee on Appropriations and Staffing (1987-1996); 

• Standing Committee on the House (1988-1996, including Chair from 1994); 

• Standing Committee on Procedure (1993-1996, including Chair from 1994); 

• Standing Committee on National Resources (1983-1987); 

• Standing Committee on Environment, Recreation and the Arts (1987-1993); 

• Standing Committee on Constitutional and Legal Affairs (1981-1983); 

• Select Committee on Government Clothing and Ordnance Factories (1981-
1982); 

• Select Committee on Video Material (1984-1985); 

                                                      
499  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, p2. 
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• Estimates Committees (various times between 1981 and 1993);  

• Joint Statutory Committee on the National Crime Authority (1990-1993); and 

• Joint Committee on Foreign Affairs and Defence ((1985-1987).   

13.3 Mr Crichton-Browne was also the Temporary Chairman of Committees (1988-1993), 
and Deputy President and Chairman of Committees (1993-1995).  

13.4 Mr Crichton-Browne gave the following evidence regarding his understanding of the 
confidentiality of committee proceedings: 

“ Mr URQUHART:  Did you serve on any Senate committees during 

that period? 

Mr Crichton-Browne:  Yes, I did.   

Mr URQUHART:  What were they?  

Mr Crichton-Browne:  My memory escapes me, but numerous 

committees.   

Mr URQUHART:  Approximately how many?  

Mr Crichton-Browne:  Perhaps four or five.  It is a matter of record, 

Mr Urquhart, which no doubt you have got.   

… 

Mr URQUHART:  Do you understand that there are requirements of 

parliamentary privilege that are attached to the deliberations of 

parliamentary committees?  

Mr Crichton-Browne:  There are.   

Mr URQUHART:  What is your understanding of those requirements 

of parliamentary privilege?  

Mr Crichton-Browne:  In respect to committees?  

Mr URQUHART:  Yes, and in particular the deliberations of 

parliamentary committees.  

Mr Crichton-Browne:  The word we used to use was “in camera”.  I 

believe you use the words “secret committees”.  Those deliberations, 

though not often honoured, regrettably, were private deliberations 

until such time as the committee reported.   
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Mr URQUHART:  That being the case then, would you accept that 

the disclosure of deliberations of parliamentary committees without 

authorisation or before a matter has been reported to Parliament 

would be in breach of that parliamentary privilege?  

Mr Crichton-Browne:  If they were deliberations of the committee in 

terms of its reference, yes.   

Mr URQUHART:  You say with respect to the terms of reference.  

What are you referring to there?  

Mr Crichton-Browne:  If the committee was dealing with a reference.   

Mr URQUHART:  Dealing with a reference with respect to an 

inquiry? 

Mr Crichton-Browne:  Yes.   

…  

Mr URQUHART:  You are aware, of course, that this select 

committee is looking at matters arising from a proposed inquiry that 

was before the Estimates and Financial Operations Standing 

Committee.  Are you aware of that?  

Mr Crichton-Browne:  Yes.   

Mr URQUHART:  Was it your understanding that the meetings of 

that standing committee were conducted in private? 

Mr Crichton-Browne:  As I understood it, yes.   

Mr URQUHART:  And, indeed, that the deliberations of that 

committee, unless authorised to be disclosed, were always regarded 

as confidential?  

Mr Crichton-Browne:  Unless the committee by resolution had 

resolved to the contrary, Mr Urquhart.   

Mr URQUHART:  Do you accept that that confidentiality extends to 

a committee’s deliberations with respect to a proposed inquiry? 

Mr Crichton-Browne:  In terms of deliberation, yes, but if one were 

lobbying a member, asking him to consider a reference, you would 

expect him to understand the status of the reference that had gone to 

the committee.   
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….  

Mr URQUHART:  What is your understanding of the confidentiality 

of a standing committee’s deliberations with respect to the 

consideration of a proposed inquiry?   

Mr Crichton-Browne:  I would say they were private.   

Mr URQUHART:  That being the case, without authorisation by 

virtue of a resolution of the committee, no member of that committee 

should disclose those deliberations to a third party?   

Mr Crichton-Browne:  Yes.   

Mr URQUHART:  Do you accept that the deliberations of a 

committee with respect to that matter would include the personal 

views of individual members expressed at a meeting?   

Mr Crichton-Browne:  Mr Urquhart, if I were to ask a member would 

he entertain a motion, and he said yes, I would take it as read that 

that was his position at committee.   

Mr URQUHART:  What about the views of the other members of the 

committee?   

Mr Crichton-Browne:  That would be private.”500   

13.5 From the above evidence the Committee was satisfied that Mr Crichton-Browne 
possessed a good understanding of the confidentiality of the proceedings of a standing 
committee. 

THE EVIDENCE  

13.6 As noted earlier in the report (see from paragraph 8.20), Mr Crichton-Browne was 
engaged by Cazaly Resources Limited, through its lawyers (DLA Phillips Fox), on the 
suggestion of Mr Brian Burke to approach the Liberal Party Members on SCEFO to 
initiate the proposed iron ore inquiry within SCEFO.  Mr Crichton-Browne had been 
in contact with Hon Anthony Fels MLC since mid-October 2006 for that purpose, and 
had provided Hon Anthony Fels MLC with a copy of the draft terms of reference for 
the inquiry on 23 October 2006. 

13.7 It was the evidence of Mr Crichton-Browne that in his telephone conversations with 
Hon Anthony Fels MLC regarding the proposed iron ore inquiry, all that he wished to 
ascertain was the status of the inquiry or “reference”: 

                                                      
500  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, pp2-5. 
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“I mean, I approached him to lobby him for a reference and, short of 

going up in a puff of smoke and descending in a cloud sometime later 

on and wondering what has happened in the world in my absence, it 

is not unusual to ask, “Well, how’s the reference going?”  I 

personally draw a clear distinction between asking for a reference 

and the process of the reference.”501 

13.8 The Committee notes, however, that Hon Anthony Fels MLC did provide                 
Mr Crichton-Browne with significantly more information about the deliberations of 
SCEFO, and that Mr Crichton-Browne himself passed some of that information on to 
Mr Robert Edel. 

The Telephone Conversation with Hon Anthony Fels MLC on 13 December 2006 

13.9 SCEFO met on Monday, 4 December 2006 at 2:10pm.  All Members of SCEFO were 
present. 

13.10 The minutes of the meeting record that the letter from AMEC dated 27 November 
2006 was received by SCEFO and was given ‘deferred’ status.   

13.11 The minutes further record that the following occurred upon the receipt of the AMEC 
letter: 

“The Chair reminded Members that Committee deliberations are 

confidential and should not be disclosed to anyone.” 502 

13.12 This was the first occasion on which the Members of SCEFO were alerted to the 
possibility that there may have been a disclosure of the committee’s confidential 
deliberations. 

13.13 The notes prepared by the staff of SCEFO at that meeting record that: “Anthony asked 

how they knew?”.503   

13.14 Hon Giz Watson MLC gave the following evidence to the Committee: 

“When this letter was tabled for us to consider as a committee, I was 

surprised to see a letter coming from a third party in regards to the 

consideration of an inquiry.  It seemed to me that AMEC had gone to 

some effort to outline their support for this inquiry, and I was 

surprised to receive this letter.  Mr Chairman, I believe I raised the 

question of confidentiality, and a number of other members discussed 

it.  I can remember questions being asked as to how did AMEC know 

                                                      
501  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, p23. 
502  Minutes of the Standing Committee on Estimates and Financial Operations, 4 December 2006, p1. 
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we were seeking an inquiry, or considering establishing an inquiry, to 

the extent that I seem to recall that members were actually asked, 

“Well, did you ask AMEC to write to the committee?”  Again, my 

recollection is nobody actually said, “Yes, I asked them” or “I’ve 

spoken to them”, so there was no indication given by any member that 

AMEC was aware of the possible inquiry as a result of their specific 

contact with them.  Yes, Mr Chairman, at that time I thought it was 

appropriate to remind members that committee members potentially 

might be moving beyond the bounds of what our obligations are in 

terms of keeping committee deliberations private.”504 

13.15 The matter was deferred and put on the program for SCEFO’s meetings in 2007.505 

13.16 On 13 December 2006 at 2:29pm, Hon Anthony Fels MLC had a telephone 
conversation with Mr Crichton-Browne, which was intercepted by the CCC.  The 
following is an extract from the CCC telephone intercept transcript, which sets out the 
following conversation: 

“FELS:    We got a meeting on this afternoon. 

CRICHTON-BROWNE:  Yeah. 

FELS: Uhm, I can raise it. Uhm, but it 

wouldn’t be dealt with. I don’t think 

any of them gonna wanna do too 

much over the summer break. 

CRICHTON-BROWNE:  No, no, I understand that. 

FELS:    Uhm, that either,  

CRICHTON-BROWNE:  Is there, 

FELS: [seems] to be some discussion 

around the community about ah, the 

fact that we’re going to be doing an 

enquiry as well. 

CRICHTON-BROWNE:  Is there? 

FELS:    Yeah. 

                                                                                                                                                         
503  Doc 47 (staff notes). 
504  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p10. 
505  Doc 47 (staff notes). 
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CRICHTON-BROWNE:  Yeah. 

FELS: So I wondered if that might have 

come out of bloody Brian Burkes 

office or something too. 

CRICHTON-BROWNE:  I have no idea.”506 

The Telephone Conversation with Hon Anthony Fels on 30 January 2007 

13.17 SCEFO met at 2:41pm on 13 December 2006.  Hon Nigel Hallett MLC was an 
apology.  The staff of SCEFO advised the committee as to the information that they 
had received from Mr Ian Loftus that AMEC had heard about the proposed iron ore 
inquiry as a result of “word of mouth”.507  SCEFO conferred private status on the 
letter from AMEC, and resolved that: 

“… if an inquiry is established into this issue it will review the status 

of this correspondence.”508 

13.18 In considering the substantive proposal for an inquiry into the State’s iron ore 
industry, the minutes of the meeting note the following deliberations of SCEFO: 

“Western Australia’s Iron Ore Policy 

Hon. Ken Travers requested it be noted that he would prefer not to do 

this inquiry.  The Committee agreed that if this inquiry does progress, 

a focussed Terms of Reference will need to be developed, as there 

have already been several inquiries and reviews done on the Mining 

Industry in Western Australia. 

Hon Anthony Fels is to provide the [Advisory Officer (General)] with 

the Terms of Reference he has drafted.  The Committee instructed the 

AOG to make preliminary enquiries by drafting letters to both the 

Minister for Resources and the Minister for State Development, 

asking for their response to issues raised in the letter from AMEC.  

The Chair is to sign the letter.”509 

13.19 In a telephone conversation at 12:55pm on 30 January 2007, Hon Anthony Fels MLC 
disclosed the deliberations of SCEFO at its meeting on 13 December 2006.  The 
telephone conversation was intercepted by the CCC, and the relevant portion of the 
conversation is set out as follows: 

                                                      
506  CCC intercept evidence, Vol. 1, 13 December 2006, 2:29pm, pp1-2. 
507  Minutes of the Standing Committee on Estimates and Financial Operations, 13 December 2006, p1. 
508  Ibid, p2. 
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“FELS: Yeah… yeah we’ve got a meeting 

tomorrow. 

CRICHTON-BROWNE: Yeah. 

 

FELS: And uhm, and this issue is on the 

agenda I’m ah trying to get them to 

look into the uhm er the iron ore 

policy. 

CRICHTON-BROWNE:  Yeah. 

FELS: Now I’ve had some preliminary 

discussions with uhm one of the staff 

CRICHTON-BROWNE:  Yep. 

FELS: and she thinks that it, like what I 

thought originally a lot of those 

issues should go to public admin and 

I pointed out to her that they’re not 

not the actual ah implementations 

policy because the policy itself and 

how that affects the the treasury and 

the and the income of the State. So 

uhm. 

CRICHTON-BROWNE:  Well that’s. Go on. 

FELS: Yeah well, who … have you, the only 

thing that we could really look at is 

how it affect the royalty, 

CRICHTON-BROWNE:  What. 

FELS: but but, I think what by doing that we 

might be able to you know at least, at 

least find, we we’ve I got to write a 

letter off to ah find out what the 

policy is and then we can start 

having a look at that but. The terms 

of reference might be well … she 

                                                                                                                                                         
509  Ibid, p4. 
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thinks it’s out by what the committee 

can do. 

CRICHTON-BROWNE: I just, for what it’s worth, Malcolm 

McCusker says, Malcolm McCusker 

has actually looked at that and he 

says they are inside the terms of 

reference. 

FELS:    Yeah yeah I agree with that. 

CRICHTON-BROWNE:  He looked, he looked at, yeah. 

FELS:     Yeah. 

CRICHTON-BROWNE: Yeah …, they’ve been run past him. 

FELS: Uhm and he’s a parliamentary 

inspector. 

CRICHTON-BROWNE:  Yeah. 

 

FELS: Then he ought to know. Uhm, she … 

was going to get some further advice 

before we had our meeting to uhm, at 

at the moment that’s my    what I’m 

going to be taking to the meeting. 

CRICHTON-BROWNE: You’re gonna … take them … as 

the[y]  are at the present time. 

FELS: Yeah, as they are at the present time 

yeah. 

CRICHTON-BROWNE: Yep yeah yep. Uhm and you’ll have 

to line up Nigel beforehand 

otherwise you’re silly enough to 

FELS:    Yeah I know. 

CRICHTON-BROWNE:  to get it wrong isn’t he. 

FELS:  Yeah he will yeah …. And he’ll .... if 

she’s arguing there that we don’t 

look at this for whatever reason. Now 
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it’s not appropriate for me to 

mention McCusker’s opinion is it. 

CRICHTON-BROWNE:  Uhm look let me make a couple of 

calls and work out if there’s a way 

we can we can do that. 

FELS:  Because, aa this, whatever comes 

before a committee is confidential to 

the committee until it is made public 

now. 

CRICHTON-BROWNE:   That’s right, ….   that’s   … 

FELS:  Because you’ve, … brought the issue 

to me 

CRICHTON-BFROWNE:  Yeah. 

FELS:   I’m not telling you what’s going on 

in the committee 

CRICHTON-BFROWNE:  No no 

FELS:     but I’m talking about the issues.”510 

The Telephone Conversation with Mr Robert Edel on 30 January 2007 

13.20 At 2:15pm on 30 January 2007, Mr Noel Crichton-Browne had a telephone 
conversation with Mr Robert Edel in which Mr Crichton-Browne attempted to arrange 
for some legal advice to be provided to Hon Anthony Fels MLC before the SCEFO 
meeting on 31 January 2007.  The telephone conversation was intercepted by the 
CCC.511  The CCC transcript of the conversation includes the following: 

“CRICHTON-BROWNE:  Hello? 

EDEL:  Noel, Robert Edel returning your 

call. 

CRICHTON-BROWNE:  Oh, look, I’m just at the cricket, just 

a moment, I’ll get myself into a 

quieter spot. Robert, I’ve, the, err, 

                                                      
510  CCC intercept evidence, Vol. 1, 30 January 2007, 12:55pm, pp2-3. 
511  CCC intercept evidence, Vol. 1, 30 January 2007, 2:15pm. 
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committee, the parliamentary 

committee is meeting tomorrow. 

EDEL:     Right. 

CRICHTON-BROWNE:  They’ve, uhm, I’m, I presume you’re 

aware of where it’s at. They’ve, 

they’ve got, Anthony Fels has 

presented the revised reference, uhm, 

and to the staff, he did that some 

weeks ago. Uhm, I rang him this 

morning just to check that it was 

going alright because there’s the 

meeting tomorrow where I was 

hoping they could be formally 

adopted. He tells me 

EDEL:    Yeah. 

CRICHTON-BROWNE: He tells me now that the secretary of 

the committee is disputing with him 

that the reference is better directed 

at the public accounts committee 

which is I think, I think it was you or 

Alex I had that conversation with 

previously. 

EDEL:    Must’ve been Alex, yeah. 

CRICHTON-BROWNE:  Uh, well, uh, and Alex said that the 

original reference, I think it was 

either you or Alex said that the 

original reference, and Malcolm had 

looked at, … the term there of the 

reference, proposed reference and 

also the terms of the committee and 

that references were draf[t]ed in such 

a way as to satisfy this particular 

committee. 

EDEL: Yeah, that’s true. Malcolm, uh, did 

look at it and did give that view, 

uhm. 

CRICHTON-BROWNE:  Right, and I, and I  
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EDEL:     Yeah. 

 

CRICHTON-BROWNE:  when, when everything seemed to be 

go, when everything seemed to be 

going swimmingly, uh, uhm, I think I, 

I may have mentioned in an email 

that it seemed to me it wasn’t 

necessary to get it in writing from 

Malcolm. Uh, well that might have 

been unwitting of me because now 

suddenly there’s this, there’s this 

question about that, uhm 

EDEL:  Yes okay. Well, Malcolm was quite 

happy for his name to be, uh, you 

know, for people to, for us to say to 

the committee that he’s looked at it 

and that’s his view. He may well be 

prepared to give us an opinion, a 

written, a short note to that effect as 

well. 

CRICHTON-BROWNE:  Right, and look 

EDEL: He, he wasn’t at all squeamish about 

it. He had a good look at it and said 

yes, in my view it, it falls within the 

terms of reference so 

CRICHTON-BROWNE:  Alright, Robert, Robert, now they’re 

meeting tomorrow 

EDEL:    Right. 

CRICHTON-BROWNE: You understand that these 

committees meet in private. There’s 

been a hiccup which I’ve had to try 

and negotiate and that is that the 

[AMEC] wrote to the committee 

chairman and said I understand that 

you are looking at this reference and 

we support it. That caused some 

considerable heartburn because the, 
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the committees do deliberate in, in, 

in camera. 

EDEL:     I see. 

CRICHTON-~BROWNE:  And nobody was supposed, you 

know, it was, it was improper for 

anybody to be speculating about 

what they might be discussing. 

EDEL:     Oh, I see. 

CRICHTON-BROWNE:  But that, that got away from me. I 

hadn’t realized it was being done. 

EDEL:     Right. 

CRICHTON-.BROWNE:  Uhm, but, uh, now Anthony Fels 

would feel bolstered I think if he had 

something substantial. I mean he, 

he’s entitled to speak to whom he 

likes about these matters, uhm, and, 

and, and seek counsel and advice, 

uhm, and it would be helpful if he 

could have something of substance. 

I’m just wondering whether you 

might, I, is it, is it asking the 

impossible to get Malcolm to give 

you a note this afternoon? 

 … 

EDEL: If you think that’s okay then I, I don’t 

know.  I’d have to tell you what 

Malcolm , uh, whether he’s around 

and, and ask him whether he’s right 

to confirm his advice in a note. I 

don’t think that would be a difficulty, 

uhm 

CRICHTON-BROWNE:  Yeah. 

EDEL: It just depends on whether he, he’d 

probably want to address it to us I’m 

guessing but uhm 
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CR1CHTON-BROWNE:  Yes, ‘cos you’re his clients, aren’t 

you? 

EDEL: That’s right. Uh, if that’s acceptable 

then, uhm, I’m happy to give, oh, 

well, I’ll get instructions but I’m 

happy to, I’m sure I’ll receive 

instructions to give Anthony a copy 

of that and I’m happy to talk Anthony 

through it as well if, if he requires 

that 

CRICHTON-BROWNE:  Oh, I’d, yes, I’d, yeah 

EDEL:    or indeed each committee member. 

CRICHTON-BROWNE: I don’t think it adds anything for, for 

Cazaly’s name to be in …  the 

advice. 

EDEL: No. Well, it wouldn’t be in the 

advice. It’d just simply be I’ve looked 

at these terms of reference. They fall 

within the terms of the 

CRICHTON-BROWNE:  Yeah, that’s, look 

EDEL: The terms of reference of the 

committee. …”512 

13.21 The Committee notes in the above discussion the agreement not to refer to Cazaly 
Resources Limited in the legal advice to be given to Hon Anthony Fels MLC. 

13.22 Mr Crichton-Browne provided the following evidence as to his repetition of 
information provided to him by Hon Anthony Fels in relation to SCEFO’s 
deliberations: 

“ Mr URQUHART:  And do you accept that a third party who has 

received confidential information arising from a standing committee 

meeting without authorisation is also in contempt if they in turn 

disclose that information to other parties? 

Mr Crichton-Browne:  If people received - yes. 

                                                      
512  Ibid, pp1-5. 
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Mr URQUHART:  Because it is what is called a secondary breach of 

privilege? 

Mr Crichton-Browne:  I had not thought about that, but now that you 

are putting it to me, yes. 

Mr URQUHART:  Do you recall having disclosed confidential 

information that you had received from Mr Fels to other parties? 

Mr Crichton-Browne:  I had communications with the two lawyers, 

as I recall, but I do not remember being anything profound in them; 

or Mr Jones was the one I think I spoke to.”513 

13.23 Mr Crichton-Browne provided the following evidence as to his telephone conversation 
with Mr Edel on 30 January 2007: 

“ Mr URQUHART:  … Mr Crichton-Browne, you refer there at the 

bottom of page 2 to Mr Edel about there being a hiccup.  I want to 

take you to that passage there, right at the bottom of page 2.  It 

appears there, Mr Chairman, that on the third line there is a 

reference to A-M-E-F but as I heard it, it was actually AMEC, A-M-

E-C.  That might have to be borne in mind at the appropriate point in 

time.  But can you see there that you are actually conveying to Mr 

Edel that these committees are meeting in private, and there has been 

a hiccup because AMEC had written to the committee chairman and 

said, “I understand that you are looking at this reference and we 

support it.” and that caused some considerable heartburn because the 

committees do deliberate in camera.  Can you recall who it was who 

disclosed that information to you?  

Mr Crichton-Browne:  No.  My memory is that Mr Jones - I have got 

an idea that Mr Jones had some part in it.  I was never quite clear 

what part he played in it, but it was Mr Jones, I think, who told me he 

had written to the President and I am not certain he did not speak to 

him.  I do not know.   

Mr URQUHART:  You seem to have received information that 

caused some considerable heartburn and I would suggest that you 

were actually referring to the committee members themselves.  

Mr Crichton-Browne:  I cannot remember.  It just seemed to me that, 

you know, other people were writing to the committees if, you know, 

there was some wider knowledge of events.   

                                                      
513  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, p20. 



Select Committee of Privilege REPORT 

328 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

Mr URQUHART:  Yes, and which, of course, as you indicated to Mr 

Edel was certainly not the case; they were deliberating in camera, 

which is a word I think you referred to at the start of your evidence, 

meaning in secret, in private.   

Mr Crichton-Browne:  Yeah.”514 

OBSERVATIONS ON MR NOEL CRICHTON -BROWNE AS A WITNESS 

13.24 The Committee notes that Mr Crichton-Browne was respectful, co-operative, and 
understanding of the process.  Mr Crichton-Browne was challenging of the 
Committee’s process without being obstructionist or offensive.  The Committee 
clearly received far more emails, phone calls and communications from Mr Crichton-
Browne than from other witnesses. 

13.25 At various stages of the inquiry Mr Crichton-Browne provided the Committee with 
further information and clarification of earlier evidence.  This was contrasted with 
some other witnesses, who did not take the Committee up on its offers to provide 
further information, but who simply raised procedural and legal objections. 

13.26 The Committee arranged for the Legislative Council Committee Office to be opened 
on a Saturday to enable Mr Crichton-Browne to access relevant documents when 
preparing his submission on the Committee’s preliminary findings. 

13.27 The Committee notes that Mr Crichton-Browne was assisted by counsel (Mr Thomas 
Percy QC), at his two hearings. 

 

THE COMMITTEE ’S FINDINGS  

Finding 12 

The Committee finds that on 30 January 2007 at approximately 2:15pm Mr Noel 
Crichton-Browne made a ‘secondary’ disclosure in a telephone conversation with Mr 
Robert Edel, Partner, DLA Phillips Fox, of a disclosure Mr Crichton-Browne had 
received from Hon Anthony Fels MLC of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 4 December 2006 in relation 
to a proposed inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

                                                      
514  Ibid, pp26-27. 
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The disclosure interfered with the functioning of the Standing Committee on Estimates 
and Financial Operations by eroding the confidence and mutual trust amongst the 
Members of that committee and further disclosing the confidential information to a 
wider number of people. 

The telephone conversation is set out in full in a CCC telephone intercept (see paragraph 
13.20 of this report). 

The specific deliberations disclosed by Mr Crichton-Browne were, in effect, that there 
had been a “hiccup”  because the Association of Mining and Exploration Companies Inc. 
(AMEC) had written to the committee chairman saying that AMEC understood that the 
committee was looking at the proposed inquiry, and that the AMEC letter had caused 
“some considerable heartburn” because committees deliberate in camera.   

The Committee further notes that immediately prior to the secondary disclosure by Mr 
Crichton-Browne, Hon Anthony Fels MLC had advised Mr Crichton-Browne of the 
confidentiality of committee proceedings in a telephone conversation on 30 January 
2007, when he stated: 

“… whatever comes before a committee is confidential to the 
committee until it is made public now. … Because … you’ve 
brought the issue to me. …  I’m not telling you what’s going on in 
the committee … but I’m talking about the issues.” 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Recommendation 13:  The Committee recommends that the Legislative Council order 
Mr Noel Crichton-Browne to provide an unreserved written apology to the Legislative 
Council for the secondary unauthorised disclosure on 30 January 2007 of the 
deliberations of the Standing Committee on Estimates and Financial Operations, and 
that the apology be given within seven days of the order of the House. 

 

Finding 13 

The Committee finds that there were inconsistencies in the evidence given by Mr Noel 
Crichton-Browne in his two appearances before the Committee.   

The Committee further finds that Mr Noel Crichton-Browne gave false answers to 
questions asked by the Committee during a hearing. 

The specific false answers given by Mr Noel Crichton-Browne are as follows: 
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i) Evidence of Mr Noel Crichton-Browne to the Committee on 17 April 
2007 at p13: 

“The other thing is that in all my conversations with Mr Fels, other 

than providing me with a perfunctory “it hasn’t progressed”, he did 

not at any time disclose anything which went to the integrity of the 

committee’s workings or its machinations or its contemplations or 

considerations or dealings with the matter.” 

The Committee notes that this evidence is contrary to the clear 
evidence of information disclosed to Mr Crichton-Browne by        
Hon Anthony Fels MLC regarding the deliberations of SCEFO on the 
proposed iron ore inquiry as set out in a number of CCC intercept 
transcripts at 6:48pm on 30 October 2006 (see paragraph 11.14 of this 
report); 2:29pm on 13 December 2006 (see paragraph 11.24 of this 
report); 12:55pm on 30 January 2007 (see paragraph 11.30 of this 
report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of this 
report).  The Committee also notes that on two occasions               
Hon Anthony Fels MLC told Mr Crichton-Browne that the 
proceedings of SCEFO were confidential: 

Hon Anthony Fels MLC stated the following to Mr Crichton-Browne in a 
telephone conversation on 30 January 2007: 

“… whatever comes before a committee is confidential to the 

committee until it is made public now. … Because … you’ve 

brought the issue to me. …  I’m not telling you what’s going 

on in the committee … but I’m talking about the issues.” 

Furthermore, during a 1 February 2007 telephone conversation to Mr 
Crichton-Browne, Hon Anthony Fels MLC stated: 

“Uh yeah uhm okay. … it’s a bit hard to talk about where 

we’re at but uhm. … but uh I’m still trying to get something 

done. … And uh that’s about all I can sorta let you know 

about at the moment. ... its all uhm nothing’s been published 

yet.” 

Mr Crichton-Browne himself told Mr Robert Edel in a telephone 
conversation on 30 January 2007 at approximately 2:15pm that: 

“You understand that these committees meet in private. 

There’s been a hiccup which I’ve had to try and negotiate and 

that is that the [AMEC]  wrote to the committee chairman and 

said I understand that you are looking at this reference and 
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we support it. That caused some considerable heartburn 

because the, the committees do deliberate in, in, in camera. 

… And nobody was supposed, you know, it was, it was 

improper for anybody to be speculating about what they 

might be discussing.” 

The Committee does not accept that Mr Crichton-Browne did not 
understand that Hon Anthony Fels MLC was disclosing committee 
deliberations to him. 

ii)  Evidence of Mr Noel Crichton-Browne to the Committee on 17 April 
2007 at p12: 

“ Hon ADELE FARINA :  When Hon Anthony Fels informed you that 

the matter was not progressing, did he explain to you whether there 

was a problem with any of the committee members not being 

supportive of the proposal? 

Mr Crichton-Browne:  No.” 

The Committee notes that this evidence is contrary to the clear 
evidence of opposition to the proposed iron ore inquiry by other 
Members of SCEFO disclosed to Mr Crichton-Browne by              
Hon Anthony Fels MLC as set out in a number of CCC intercept 
transcripts at 6:48pm on 30 October 2006 (see paragraph 11.14 of this 
report); 2:29pm on 13 December 2006 (see paragraph 11.24 of this 
report); and 2:00pm on 1 February 2007 (see paragraph 11.43 of this 
report). 

In a telephone conversation at 6:48pm on 30 October 2006 (see 
paragraph 11.14 of this report) Hon Anthony Fels MLC stated to      
Mr Noel Crichton-Browne: 

“What’s his name, Ken Travers wants to talk to uhm, Bowler 

about it and uhm and things.  He’s reackons there’s been a 

couple of enquiries and I don’t know if there related to 

this.”515 

In a telephone conversation at 2:29pm on 13 December 2006 (see 
paragraph 11.24 of this report) Hon Anthony Fels MLC stated to      
Mr Noel Crichton-Browne: 

                                                      
515  CCC intercept evidence, 30 October 2006, 6:48pm, p1. 
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“… there was only one member who uhm, didn’t want to do 

too much and that was one of the government members.” 516 

In a telephone conversation at 2:00pm on 1 February 2007 (see 
paragraph 11.43 of this report) Hon Anthony Fels MLC stated to     
Mr Noel Crichton-Browne: 

“FELS: I mean there’s there’s the, 

you know, there’s not enough 

uh support there at the 

moment to do what I was 

proposing. I do … they 

weren’t prepared to support 

my terms of reference. 

CRICHTON~BROWNE: Weren’t they? 

FELS: Uhm no that was, you know, 

they put up something less 

than that which was 

basically just to look into the 

uh eh last issue of mine was 

uh, which was the royalties. 

CR1CHTON-BROWN E: Oh that’s bullshit. 

FELS: So I could get, I could 

probably get support for that 

but I didn’t think it was 

worth pushing that if … we 

…” 517 

The Committee does not accept that Mr Crichton-Browne did not 
recall these conversations. 

The Committee finds that these false answers are a contempt of Parliament. 

 

                                                      
516  CCC intercept evidence, 13 December 2006, 2:29pm, p3. 
517  CCC intercept evidence, 1 February 2007, 2:00pm, pp2-3. 
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Recommendation 14:  The Committee recommends that the Legislative Council order 
Mr Noel Crichton-Browne to provide an unreserved written apology to the House for 
giving false evidence to the Committee, and that the apology be given within seven days 
of the order of the House.   

 

Recommendation 15:  The Committee recommends that the Legislative Council direct 
the Attorney General pursuant to section 15 of the Parliamentary Privileges Act 1891 to 
assess the false evidence given to the Committee by Mr Noel Crichton-Browne so as to 
determine whether to conduct a prosecution under section 57 of the Criminal Code. 
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CHAPTER 14 

TERTIARY DISCLOSURE OF THE DELIBERATIONS OF THE 

STANDING COMMITTEE ON ESTIMATES AND FINANCIAL 

OPERATIONS BY MR ROBERT EDEL AND MR ALEX JONES 

THE DISCLOSURE 

14.1 At a meeting with Dr Justin Walawski, Chief Executive, AMEC, on 6 November 

2006 Mr Robert Edel and Mr Alex Jones further disclosed the account of the 
confidential deliberations of SCEFO on 30 October 2006 as originally disclosed by 
Hon Shelley Archer MLC to Mr Brian Burke on 30 October 2006 and relayed to Mr 
Robert Edel and Mr Alex Jones by Mr Burke on 1 November 2006. 

14.2 In an incorrectly addressed email to Dr Justin Walawski dated 7 November 2006 
(which was resent to the correct address on 13 November 2006), Mr Alex Jones again 
disclosed the account of the confidential deliberations of SCEFO on 30 October 2006 
as originally disclosed by Hon Shelley Archer MLC to Mr Brian Burke on 30 October 
2006 and relayed to Mr Robert Edel and Mr Alex Jones by Mr Burke on 1 November 
2006. 

THE EVIDENCE  

14.3 As noted earlier in the report (from Chapter 7 of this report onwards), as the lawyers 
for Cazaly Resources Limited, Mr Robert Edel and Mr Alex Jones were very familiar 
with the strategy to use SCEFO for the advantage of Cazaly Resources Limited and 
Echelon Resources Limited in their legal proceedings before the Court of Appeal of 
the Supreme Court of Western Australia. 

The Understanding by Mr Robert Edel and Mr Alex Jones of Parliamentary Privilege 
and the Confidentiality of Committee Proceedings 

14.4 Mr Robert Edel, Partner, DLA Phillips Fox, and Mr Alex Jones, Senior Associate, 
DLA Phillips Fox, were solicitors acting for Cazaly Resources Limited (or Cazaly 
Iron Pty Ltd) throughout 2006 and 2007. 

14.5 Mr Edel gave the following evidence with respect to his understanding of 
parliamentary privilege and the confidentiality of committee proceedings: 

 “ Mr Edel:  It never occurred to me and I had no idea that any of the 

proceedings of a standing committee would be confidential or 

privileged in some way unless there had been some specific order 
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made to that effect.  Had I been asked at the time I would have said 

that I assumed that all of the proceedings of a standing committee 

would have been open to the public - that was my understanding - a 

bit like a court and that if it needed to be closed for some reason 

because something of a commercially or politically or policy sensitive 

topic was being discussed and there had been an order made to that 

nature.  Otherwise, I did assume that all of the proceedings of a 

standing committee would be open and public.   

Mr URQUHART:  When did you first get information to the contrary, 

if in fact you did at all?   

Mr Edel:  The first time I had any inkling that matters raised before a 

committee or that the proceedings of such a standing committee were 

not necessarily public or that there was some privilege attaching to 

such proceedings was when this inquiry was called - this select 

committee was established.”518 

14.6 The Committee notes, however, that the issue of confidentiality of the proceedings of 
parliamentary committees such as SCEFO clearly expressed to Mr Edel by Mr 
Crichton-Browne in a telephone conversation at 2:15pm on 30 January 2007, which 
was intercepted by the CCC.  In that conversation Mr Crichton-Browne stated: 

“You understand that these committees meet in private.  There’s been 

a hiccup which I’ve had to try and negotiate and that is that the 

[AMEC]  wrote to the committee chairman and said I understand that 

you are looking at this reference and we support it.  That caused some 

considerable heartburn because the, the committees do deliberate in, 

in, in camera. … And nobody was supposed, you know, it was, it was 

improper for anybody to be speculating about what they might be 

discussing.  … But that, that got away from me.  I hadn’t realized it 

was being done.”519 

14.7 Mr Alex Jones gave the following evidence: 

“ Mr A. Jones:  In a nutshell I had little or no understanding of 

parliamentary privilege and how it related to committees. 

… 

To the best of my recollection the issue of parliamentary privilege was 

never raised.  I do not recall it being suggested to me or in my 

                                                      
518  Mr Robert Edel, Partner, DLA Phillips Fox, Transcript of Evidence, 17 September 2007, pp9-10. 
519  CCC intercept evidence, Vol. 1, 30 January 2007, 2:15pm. 
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presence at any time that there was any improper disclosure or that 

there might be any question of whether anything that was happening 

might be improper.  In particular, I might also add, I was not even 

aware that the proceedings of a standing committee might be private 

proceedings or confidential proceedings, rather than, for example, 

public proceedings.”520 

14.8 Whilst noting this evidence, the Committee thought that it would have been prudent 
for two senior lawyers in a large law firm then engaged in significant litigation in the 
Court of Appeal of the Supreme Court of Western Australia, who were actively 
involved in lobbying a parliamentary committee to undertake an inquiry as part of a 
strategy to assist this litigation, to have undertaken some basic research into how 
parliamentary committees go about their work. 

14.9 The Committee is of the view that there is an obligation on legal professionals acting 
outside of their usual area of expertise to familiarise themselves with the applicable 
law and processes.  It is no answer, in the Committee’s opinion, to claim wilful 
blindness or ignorance on the basis that: 

“As far as we are aware, the principles of contempt of Parliament are 

not part of any mandatory education or training for lawyers.  

Furthermore, the principles are little known outside those who work 

in and about Parliament.  Members of the public appear to be given 

little or no guidance by Parliament about the principles, including in 

relation to committee proceedings …”521 

The Meeting on 1 November 2006 

14.10 On 1 November 2006 Mr Robert Edel and Mr Alex Jones were present at Mr Julian 
Grill’s home when Mr Brian Burke disclosed the account of the confidential 
deliberations of SCEFO on 30 October 2006 as originally disclosed by Hon Shelley 
Archer MLC to Mr Burke on 30 October 2006.  Mr Edel is the author of a handwritten 
note of this meeting, which he subsequently transcribed for the Committee as follows: 

“1/11/06      Attending B Burke; Grill; McMahon; C Jones; A Jones; 

RME. 

[?]                 Fells - proposed the inquiry. 

                     Shelley - supported strongly. 

                                                      
520  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 12 September 2007, p3. 
521  Opinion by Mr Malcolm McCusker QC and Mr Richard Price, Ex parte Mr Robert Edel; Re Select 

Committee of Privilege on a Matter Arising in the Standing Committee on Estimates and Financial 
Operations, undated, p7. 
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                     Hallett - supported. 

                    Three expressed support for next stage. 

                    List for decision at next meeting. 

 Ken Travers - opposed to it and said should not 

support it and should see Bowler. 

                 Giz Watson - quite open and expressed no view. 

 Julian to speak to Justin Wolowski from AMEC to tic tac 

with Fells and then go from Fells to other members of the 

committee. 

Would like to satisfy in our minds that the policy that has 

worked so well is still relevant. 

                Noel needs to arrange for Fells to welcome Wolowski. 

               Fells tells Hallett they will be contacting him.”522 

The Meeting with Dr Justin Walawski at AMEC 

14.11 On 6 November 2006 Mr Robert Edel and Mr Alex Jones met with Dr Justin 
Walawski at AMEC’s offices at 25 Richardson Street, West Perth.523  In his evidence 
to the Committee, Dr Walawski stated: 

 “ Dr Walawski:  I was approached by Nathan McMahon, the 

managing director of Cazaly Resources, and asked whether I would 

meet with his lawyers, Phillips Fox, to discuss the state’s iron ore 

policy, which I did.  I believe I met with them on 13 November, or at 

least had discussions with them on 13 November, and it was Phillips 

Fox who informed me, as a representative of AMEC, that the 

committee chaired by Hon Giz Watson, the Legislative Council 

Estimates and Financial Operations Committee, may be considering a 

review of the state’s iron ore policy.  That is how I became aware of 

it. 

The CHAIRMAN:  Who within Phillips Fox passed on that 

information? 

                                                      
522  Letter from Mr Robert Edel, dated 24 July 2007 (Doc. 501). 
523  Dr Justin Walawski, Chief Executive, Association of Mining and Exploration Companies Inc, Transcript 

of Evidence, 17 April 2007, pp4-5. 
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Dr Walawski:  Rob Edel.”524 

14.12 Dr Walawski then went on to outline to the Committee the purpose of the meeting: 

“The state’s iron ore policy?  Yes, that was the substance of the 

meeting.  That is, one, that the state iron ore policy needed to be 

reviewed and that the committee chaired by Giz Watson was 

considering a review of it; and, secondly, that in the view of Phillips 

Fox it was an industry issue, and therefore AMEC needed to be 

involved in any advocacy.”525 

14.13 Dr Walawski went on to state that: 

“Our belief at the time was that the committee was considering 

whether they should review the state’s iron ore policy, not that they 

were going to.  I think that the tone of the letter [from AMEC to 
SCEFO] and the direction of the letter are that if the committee is 

considering it, we would urge them to do so, rather than having any 

knowledge that they were going to or not.  We believed that they were 

considering the idea, and that was the information given to us by 

Phillips Fox.”526 

14.14 At 7:42pm on 7 November 2006 Mr Alex Jones attempted to email Dr Walawski and 
Mr Ian Loftus at AMEC the draft terms of reference and briefing paper for the 
proposed iron ore inquiry that was then before SCEFO.  The email reads in part: 

“We understand that there is support for the enquiry from a number 

of members.  Giz Watson is currently undecided and is seeking more 

information.  Her support is likely to be crucial.”527 

14.15 The Committee notes that this email was addressed to “amc.org.au” and not 
“amec.org.au”.  The email was later resent, this time to the correct address, at 7:07pm 
on 13 November 2006.528 

14.16 Mr Edel gave the following evidence to the Committee: 

“When Mr Burke disclosed the positions of some of the members of 

the committee in relation to the proposed terms of reference on 

1 November, as I say, it did not occur to me that there was any 

                                                      
524  Ibid, p4. 
525  Ibid, p8. 
526  Ibid, p6. 
527  CCC email evidence, Vol. 3, Doc. 145, Docs. 154 - 56. 
528  Doc. 145. 



Select Committee of Privilege REPORT 

340 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

material that could have been confidential in that.  I was not aware 

and I do not recall being made aware.  As I say, I may be wrong, but 

as I sit here today I do not recall any discussion about it.  I certainly 

do not recall being aware of any issue of privilege or confidentiality.  

It simply did not occur.  Had I been asked to address my mind to it at 

the time, I would have assumed that, (a), the disclosure by the 

committee members would have been lawful or at least not constitute 

a breach of any privilege or contempt and, further, Mr Burke would 

have been entitled to disclose it and, thirdly, if you asked me at the 

time, I would have presumed - guessed - that the proceedings of 

standing committees were public.”529 

14.17 Mr Alex Jones gave the following evidence to the Committee: 

“I reiterate that at that meeting on 1 November, which I have just 

heard the transcript of, first of all, I did not consider that the 

information that I was receiving, or hearing, from Mr Burke was 

particularly significant, which is perhaps why I cannot recall the 

detail of it.  Also, I did not appreciate at that time, and I must confess 

I am still not clear on this, that the information was being disclosed to 

me improperly.  Certainly if I had been aware of that, I would not 

have included reference to that information in the email I 

subsequently sent to Mr Justin Walawski at AMEC.  That piece of 

information was not critical for what I needed to convey to Mr 

Walawski, and I included reference to that not appreciating that I 

was, it appears, potentially passing on information that had been 

disclosed to me.”530 

14.18 Although the Committee has previously noted that it finds it difficult to understand 
why Mr Robert Edel and Mr Alex Jones did not take greater steps to inform 
themselves of the nature of parliamentary committee proceedings when they became 
involved in the proposed iron ore inquiry to be put to SCEFO, the Committee is of the 
view that the disclosures by Mr Robert Edel and Mr Alex Jones, being tertiary 
disclosures that are relatively minor in nature, do not warrant any action or penalty by 
the Legislative Council. 

14.19 As previously noted, the Committee does not accept ignorance of parliamentary 
privilege and continuing wilful blindness as an excuse for contempt when senior legal 
professionals attempt to operate in the parliamentary sphere.  

                                                      
529  Mr Robert Edel, Partner, DLA Phillips Fox, Transcript of Evidence, 17 September 2007, p12. 
530  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 12 September 2007, p14. 
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OBSERVATIONS ON MR ROBERT EDEL AND MR ALEX JONES AS WITNESSES 

14.20 The Committee notes that both Mr Robert Edel and Mr Alex Jones were respectful 
and co-operative during the Committee’s hearings. 

14.21 The Committee notes, however, that the correspondence from both Mr Robert Edel 
and Mr Alex Jones to the Committee was terse, defensive, and focussed almost 
entirely on objections to the Committee’s procedures rather than on the substance of 
the matters under inquiry. 

14.22 Mr Robert Edel and Mr Alex Jones appeared to have trouble in locating relevant 
documentation requested by the Committee, and they declined to provide the 
Committee with details of their billing records when requested to do so.   

14.23 The Committee notes that Mr Richard Price appeared as counsel for both Mr Edel and 
Mr Alex Jones in the second round of hearings.  In addition to Mr Price, Mr Malcolm 
McCusker QC assisted both Mr Robert Edel and Mr Alex Jones in their inspection of 
relevant documents and Mr McCusker QC and Mr Price provided joint opinions on 
the Committee’s preliminary findings and the Committee’s processes generally for 
both Mr Robert Edel and Mr Alex Jones. 

14.24 The Committee noted in relation to Mr McCusker QC that he: 

• was engaged as counsel for Cazaly Resources Limited in its Supreme Court 
action against the State in relation to the Shovelanna tenement decision; 

• provided advice to Cazaly Resources Limited via Mr Robert Edel on the terms 
of reference for the proposed parliamentary inquiry into the State’s iron ore 
policy and as to whether the terms of reference were within the jurisdiction of 
SCEFO;  

• provided joint opinions together with Mr Richard Price, barrister, on the 
preliminary findings of the Committee in relation to both Mr Robert Edel and 
Mr Alex Jones and on the Committee proceedings and processes generally; 

• as Parliamentary Inspector of the CCC was likely to receive a complaint from  
Mr Brian Burke about the CCC’s provision of evidence to the Committee and 
the conduct of the Committee’s investigation.531  It is not known if 
Mr McCusker QC had received letters of complaint from any witnesses at the 
time he participated in the joint legal opinion.   

                                                      
531  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p106. 
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THE COMMITTEE ’S FINDINGS  

Finding 14 

The Committee finds that on 6 November 2006 Mr Robert Edel, Partner, DLA Phillips 
Fox, and Mr Alex Jones, Senior Associate, DLA Phillips Fox, made a ‘tertiary’ disclosure 
to Dr Justin Walawski, Chief Executive, Association of Mining and Exploration 
Companies Inc (AMEC), at AMEC’s offices at 25 Richardson Street, West Perth, of a 
disclosure by Hon Shelley Archer MLC to Mr Brian Burke in a telephone conversation 
on 30 October 2006, and relayed to Messrs Edel and Alex Jones by Mr Burke at a 
meeting on 1 November 2006, of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 30 October 2006 in relation to 
a proposed inquiry into the State’s iron ore industry. 

The specific deliberations disclosed by Mr Robert Edel and Mr Alex Jones were, in 
effect, that the Standing Committee on Estimates and Financial Operations may be 
considering a review of the state’s iron ore policy. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Finding 15 

The Committee finds that on 13 November 2007 at 7:07pm Mr Alex Jones, Senior 
Associate, DLA Phillips Fox, made a ‘tertiary’ disclosure by email to Dr Justin 
Walawski, Chief Executive, Association of Mining and Exploration Companies Inc 
(AMEC), of a disclosure by Hon Shelley Archer MLC to Mr Brian Burke in a telephone 
conversation on 30 October 2006, and relayed to Mr Alex Jones by Mr Burke at a 
meeting on 1 November 2006, of the deliberations of a meeting of the Standing 
Committee on Estimates and Financial Operations held on 30 October 2006 in relation to 
a proposed inquiry into the State’s iron ore industry. 

The specific deliberations disclosed by Mr Alex Jones were, in effect, that: 

• there is support for the proposed inquiry from a number of Members of 
the Standing Committee on Estimates and Financial Operations;  
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• Hon Giz Watson MLC is currently undecided and is seeking more 
information; 

• the support of Hon Giz Watson MLC is likely to be crucial to the inquiry 
being taken up by the Standing Committee on Estimates and Financial 
Operations. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

This disclosure is a breach of privilege and a contempt of the Parliament. 

 

Recommendation 16:  The Committee recommends that no penalty be imposed by the 
Legislative Council with respect to the unauthorised disclosures of the deliberations of 
the Standing Committee on Estimates and Financial Operations by Mr Robert Edel 
and Mr Alex Jones, being a contempt of a minor nature. 

 

14.25 The Committee has not recommended the imposition of a penalty for the unauthorised 
disclosures by Mr Robert Edel and Mr Alex Jones because the disclosures were of a 
minor (tertiary) nature at the lower end of the scale of contempts.  The Committee 
took into account the mitigating circumstances that both Mr Robert Edel and Mr Alex 
Jones were apparently unaware that what they were passing on was an unauthorised 
disclosure. It was not open to the Committee to find that a contempt had not occurred 
as, although the interference with the committee process was minor, the disclosures 
nevertheless had the potential to interfere with the functioning of the Standing 
Committee on Estimates and Financial Operations.   

14.26 The Committee notes that Mr Robert Edel and Mr Alex Jones should have better 
acquainted themselves with parliamentary privilege and parliamentary process if they 
were going to provide advice to their clients as to the use of parliamentary 
proceedings to assist in civil litigation. 
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CHAPTER 15 

DISCLOSURE OF THE DELIBERATIONS OF THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS BY 

MS PHILIPPA REID  

THE DISCLOSURE 

15.1 At approximately 4:50pm on Tuesday, 30 January 2007, Ms Philippa Reid, Electorate 
Officer to Hon Nigel Hallett MLC disclosed the deliberations of SCEFO to Mr Noel 
Crichton-Browne in a telephone conversation. 

THE EVIDENCE  

Ms Philippa Reid’s Understanding of Parliamentary Privilege and the Confidentiality of 
Committee Proceedings 

15.2 As an electorate officer for a Member of SCEFO, who occasionally received faxed 
agendas for upcoming SCEFO meetings, Ms Philippa Reid gave the following 
evidence as to her understanding of the confidentiality of committee proceedings: 

“ Mr URQUHART:  Ms Reid, I want to ask you some questions about 

your understanding of how parliamentary committees work, all right, 

and in particular the aspect of confidentiality to committee 

deliberations.  Are you aware that there is confidentiality with respect 

to committee deliberations at their private meetings? 

Ms Reid:  Yes, I am. 

Mr URQUHART:  And had you been aware of that shortly after you 

became an electorate officer with Mr Hallett? 

Ms Reid:  It was not something I was made aware of by anybody.  It 

was something that I learned myself. 

Mr URQUHART:  And what source did you learn that from? 

Ms Reid:  I do not exactly recall but I imagine it would be the 

parliamentary website. 

Mr URQUHART:  The parliamentary website; and what was your 

understanding then of this confidentiality regarding committee 

deliberations at private meetings? 
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Ms Reid:  That exactly that, that they were confidential and that they 

were not to be disclosed to anybody outside the committee. 

Mr URQUHART:  Had you received any information from Mr 

Hallett regarding that aspect? 

Ms Reid:  No, never.”532 

The Agenda for the SCEFO Meeting of 31 January 2007 

15.3 At the SCEFO meeting on 13 December 2006 it was resolved that the next meeting 
would be held on Wednesday, 31 January 2007 at 1.00pm.533 

15.4 An agenda was prepared for the meeting by the staff of SCEFO.  The agenda 
relevantly stated: 

“ Meeting - Wednesday, 31 January 2007 at 1.00pm in Committee 
Room 1, 1110 Hay Street, West Perth 

Agenda 

… 

5. Review of Proposed Inquiries 

- Western Australia’s Iron Ore Policy 

- Issues within the Education Department 

- Commonwealth/State Financial Relations 

… .”534    

15.5 The agenda for the SCEFO meeting scheduled for Wednesday, 31 January 2007 at 
1:00pm was faxed, in accordance with the standard practice of the Legislative Council 
Committee Office, to the Members of SCEFO in advance of the meeting.  Unless an 
alternative means of delivery is specified by an individual Member, such faxes are 
sent to each Member’s electorate office. 

15.6 The agenda for the SCEFO meeting scheduled for 31 January 2007 had been faxed to 
Hon Nigel Hallett MLC’s electorate office by SCEFO staff several days prior to the 
scheduled meeting. 

                                                      
532  Ms Philippa Reid, Electorate Officer, Transcript of Evidence, 11 September 2007, p3. 
533  Minutes of the Standing Committee on Estimates and Financial Operations, 13 December 2006, p5. 
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15.7 As the Electorate Officer for Hon Nigel Hallett MLC, Ms Philippa Reid had access to 
the faxed agendas of SCEFO. 

15.8 At 4:49pm on Tuesday, 30 January 2007, Mr Noel Crichton-Browne phoned            
Ms Philippa Reid at Hon Nigel Hallett MLC’s electorate office in Bunbury.  The 
telephone conversation, which lasted between 4:49pm and 4:53pm, was intercepted by 
the CCC.535   

15.9 During the course of the telephone conversation, Ms Philippa Reid read from the 
SCEFO agenda: 

“CRICHTON-BROWNE: What’s uh what time is that meeting 

tomorrow? 

REID: What meeting? 

CRICHTON-BROWNE: Nigel’s meeting. 

 … 

REID: I’ve got the agenda here. 

CRICHTON-BROWNE: What, yeah, what’s … to me. 

REID: Uh where is the bloody thing, uhm.  

Review of proposed enquiries West 

Australia’s iron ore policy 

CRICHTON-BROWNE: Yep 

REID: Issues within the education 

department commonwealth state 

financial relations 

CRICHTON-BROWNE: Right.  He’s going isn’t he? 

…” 536 

15.10 Ms Philippa Reid gave the following evidence to the Committee: 

“ Mr URQUHART:  Did you regard the information contained on 

such agendas as being confidential? 

                                                                                                                                                         
534  Agenda of the Standing Committee on Estimates and Financial Operations for the meeting scheduled for 

31 January 2007, undated, p1. 
535  CCC intercept evidence, Vol. 1, 30 January 2007, 4:49pm. 
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Ms Reid:  I do not know.  I have no idea whether it is confidential or 

not.  It came through on a fax with no cover sheet, and I assume 

anybody in the office could have picked it up.  I was not aware 

whether it was confidential or not.   

Mr URQUHART:  Do you agree with me, though, that matters that 

are raised at a private committee meeting are in fact confidential?  

We have established that from your perusal of the website. 

Ms Reid:  I do not know.  It is not something I ever thought to apply 

to an agenda. 

… 

all it is is a title; it does not disclose anything other than the title of a 

topic.  There is certainly no information associated with that. 

Mr URQUHART:  Is it your understanding, though, that these 

agenda items for a parliamentary committee meeting are not 

disseminated widely to the community or published on a website, for 

example? 

Ms Reid:  No, I did not know that. 

Mr URQUHART:  I am sorry? 

Ms Reid:  I did not know that.  I assumed that because they come to 

the office with no - they are just faxed straight through for anybody to 

pick up - that they must not have any sort of level of confidentialities 

associated with them.  I had no idea that that was the case.”537 

15.11 The Committee noted Ms Reid’s evidence that, as an Electorate Officer, she had little 
exposure to documentation relating to parliamentary committees: 

“… I take no role in committee affairs whatsoever, other than faxing 

the agenda to the - or writing the appointments of the committee in 

the diary, as given by whoever is clerk or whoever is dealing with it at 

the time.  It is not something I have ever had anything to do with or 

ever will have anything to do with and would prefer not to.”538 

                                                                                                                                                         
536  Ibid, p1. 
537  Ms Philippa Reid, Electorate Officer, Transcript of Evidence, 11 September 2007, p3. 
538  Ibid, p5. 
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15.12 Hon Nigel Hallett MLC was asked by the Committee to provide written responses to 
the following questions: 

a) Have you ever given instructions to your electorate officer, Ms Philippa Reid, 
as to the confidentiality of parliamentary committee proceedings and 
documents generally, and if so, when did you instruct her and what were your 
instructions? 

b) Have you ever instructed Ms Philippa Reid on the confidentiality and 
handling of the agendas of the Standing Committee on Estimates and 
Financial Operations that were faxed to your electorate office, and if so, when 
did you instruct her and what were your instructions? 

15.13 In response, Hon Nigel Hallett MLC advised the Committee that: 

“… I wish to inform you that my electorate officer Ms Philippa Reid 

is well aware of the confidentiality of committee proceedings and 

documents generally. 

When documents are faxed through to my electorate office they are 

placed on my desk.”539 

15.14 The Committee is of the view that it is important that Members give clear instructions 
to electorate office staff as to the confidentiality and handling of committee 
documents. 

15.15 The Committee noted that the agenda itself does not contain a confidentiality warning 
on it.  Whilst this fact does not detract from the fact that parliamentary privilege 
applies to the document, it does assist in establishing if the breach of privilege was of 
a minor nature. 

OBSERVATIONS ON MS PHILIPPA REID AS A WITNESS 

15.16 The Committee notes that Ms Philippa Reid was respectful, cooperative and genuinely 
apologetic. 

15.17 Ms Reid was assisted by counsel, Mr Jonathan Davies, during her hearing and in the 
preparation of her submission on the Committee’s preliminary findings. 

15.18 The Committee arranged for the Legislative Council Committee Office to be opened 
on a Saturday to enable Ms Reid and her counsel to access relevant documents when 
preparing her submission on the Committee’s preliminary findings. 

 

                                                      
539  Letter from Hon Nigel Hallett MLC, 8 October 2007, p1. 
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THE COMMITTEE ’S FINDINGS  

Finding 16 

The Committee finds that on 30 January 2007 at approximately 4:50pm Ms Philippa 
Reid, Electorate Officer for Hon Nigel Hallett MLC, disclosed to Mr Noel Crichton-
Browne in a telephone conversation the contents of an agenda for a meeting of the 
Standing Committee on Estimates and Financial Operations scheduled for 31 January 
2007, and thereby disclosed the deliberations of the Standing Committee on Estimates 
and Financial Operations in relation to a proposed inquiry into the State’s iron ore 
industry. 

The telephone conversation is set out in full in CCC telephone intercept transcript at 
4:49pm on 30 January 2007 (see paragraph 15.9 of this report). 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations 

The disclosure was likely to have interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by eroding the confidence and mutual 
trust amongst the Members of that committee. 

The specific deliberations disclosed by Ms Reid were, in effect, that the Standing 
Committee on Estimates and Financial Operations would, at its scheduled meeting on         
31 January 2007, be considering undertaking a number of specified inquiries, including a 
proposed inquiry into “Western Australia’s iron ore policy”. 

This disclosure is a breach of privilege and a contempt of Parliament. 

 

Recommendation 17:  The Committee recommends that the Legislative Council impose 
no penalty against Ms Philippa Reid for her unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations, being 
a contempt of a minor nature. 

 

15.19 The Committee has not recommended the imposition of a penalty for the disclosures 
by Ms Reid because the disclosure was of a minor nature at the lower end of the scale 
of contempts.  It was not open to the Committee to find that a contempt had not 
occurred as, although the interference with the committee process was minor, the 
disclosures nevertheless had the potential to interfere with the functioning of SCEFO. 
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CHAPTER 16 

DISCLOSURE OF THE DELIBERATIONS OF THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS BY 

HON GIZ WATSON MLC 

THE DISCLOSURE 

16.1 On a date unknown, Hon Giz Watson MLC disclosed to Mr Robin Chapple the 
deliberations of SCEFO in that she disclosed the fact that SCEFO was considering a 
proposal to conduct an inquiry into the State’s iron ore industry. 

HON GIZ WATSON MLC’ S UNDERSTANDING OF PARLIAMENTARY PRIVILEGE AND THE 

CONFIDENTIALITY OF COMMITTEE PROCEEDINGS 

16.2 Hon Giz Watson MLC has been a Member of the Legislative Council since May 
1997.   

16.3 As well as being the current Chair of SCEFO, and a Member of that committee since 
its establishment in 2005, Hon Giz Watson MLC has been on the following standing 
committees:540 

• Member, Standing Committee on Legislation: 26 June 1997 - 21 May 2001; 
reappointed 31 May 2001 - 21 May 2005 (Deputy Chair: 27 June 2001 - 21 
May 2005); reappointed 26 May 2005 - present (Deputy Chair: 24 August 
2005 - present). 

• Member, Parliamentary Services Committee: 11 August 1999 - 21 May 2001; 
reappointed 28 June 2001 - 11 April 2002. 

16.4 Hon Giz Watson MLC has also been a Member of the following select committees:541 

• Member, Select Committee on Native Title Rights in Western Australia: 17 
September 1997 - 10 November 1998. 

• Member, Select Committee on Advocacy for Children: 26 June 2003 - 2 July 
2004. 

                                                      
540  http://www.parliament.wa.gov.au/web/newwebparl.nsf/iframewebpages/Members+-+Current, (viewed on 

14 October 2007). 
541  Ibid. 
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• Member, Select Committee into the Adequacy for Foster Care Assessment 
Procedures by the Department for Community Development: 21 September 
2005 - 24 August 2006. 

• Chair, Select Committee into the Department of Education and Training: 15 
November 2006 - 7 December 2006. 

16.5 The Committee considered a number of statements made by Hon Giz Watson MLC, 
made both to the Committee and the CCC, as to her understanding of the 
confidentiality of parliamentary committee proceedings.  Some of these statements 
were of concern to the Committee. 

16.6 In her record of interview by the CCC on 12 February 2007, Hon Giz Watson MLC 
accurately stated the basic principle of the confidentiality of committee proceedings: 

“… it’s very clear that the committees deliberations that’s is if we are 

doing our internal discussion that the only people who can be present 

and privy to that conversation are staff from that committee and 

members of that committee, unless it’s at the request of and a decision 

of the committee we can actually invite other members in and I 

believe that the Clerk has a standing right to be there at any given 

time … and also the President.  So that’s kind of … that issue 

excepting of course when we have Public Hearings.”542 

16.7 However, Hon Giz Watson MLC also made the following comments to the CCC: 

“But in my view until we make a formal decision that that is an 

enquiry that the committee is is taking, those conversations … are not 

necessarily confined to the, to the committees operations because we 

need to gather the view from peoples from that sector or … [f] rom 

other members as to the you know, what benefit you could get out of 

enquiry.”543 

16.8 Hon Giz Watson MLC also expressed the following view as to the process when a 
member of the public suggests an inquiry for SCEFO to pursue: 

“… usually what we decide within the committee is we hear that 

information from the member I guess who’s the … conduit of that 

request and are usually asked for it to be put in writing and then we’d 

consider it in our committee discussions and we might seek further 

information and then at some point if we did decide to take it on, we 

would establish some some firm terms of reference and then in my 

                                                      
542  Hon Giz Watson MLC, CCC Record of Interview, 12 February 2007, pp4-5. 
543  Ibid, p6. 
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view it would then be a formal business of the committee at which 

point it would become confidential.”544 

16.9 In response to a question by Mr John Lynch, Senior Investigator, CCC, as to whether 
Hon Giz Watson MLC would consider SCEFO’s deliberations to be confidential when 
deciding whether to take on an inquiry, Hon Giz Watson MLC said: 

“… I don’t think I would, because I believe that the point of which an 

enquiry becomes formal committee business … [i] s when those terms 

of reference are decided and we and the … committee take a clear 

decision to take on that enquiry. 

… 

we discuss many possibilities of enquiries regularly and often don’t 

take up most of them and those discussions are informed by 

conversations with members of the public from a particular sector of 

the … community and from other members who might not necessarily 

be members of the committee, but they have an issue that they think 

our committee might be interested in … or willing to take on.  So the 

conversations are happening yes within the committee but also 

external to and that’s been a process that has informed our choices, I 

don’t consider that those conversations have been confidential 

because the committee hasn’t made a formal decision to make it part 

of its … work.”545 

16.10 At her hearing before the Committee on 10 April 2007, Hon Giz Watson MLC was 
more circumspect in her view of the confidentiality of committee proceedings when 
considering a proposed inquiry: 

“I would consider that if a member was seeking comment or advice 

on whether a particular line of inquiry was going to be fruitful or 

productive and in the public interest, then that was a legitimate thing 

for the members to be seeking.  It becomes a more grey area if the 

seeking of that information is coloured by the conversations that the 

committee might have been having in private.”546 

16.11 At her hearing on 24 September 2007, Hon Giz Watson MLC expanded upon this 
“grey area”: 

                                                      
544  Hon Giz Watson MLC, CCC Record of Interview, 12 February 2007, p7. 
545  Ibid, pp9-10. 
546  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p12. 
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“I think in my mind there is a clear distinction, particularly with 

committees such as this standing committee that has the opportunity 

to determine our own inquiry, that it would certainly be a breach - or 

disclosure of deliberations - if I had said that X member is putting up 

this proposal and Y member is opposed to it and these are the 

discussions that we have had about it, but in my view, simply to say 

that there was such an inquiry raised as a possibility, I can 

understand that that could be viewed technically as disclosure.  …   

I guess the issue is that if I consider what is the purpose of 

maintaining committee confidence and not disclosing committee 

deliberations, it is to ensure that members can speak freely and not 

feel that everything they say is going to be repeated outside the 

committee.  That is essential for the workings of the committee.  

Obviously, it is for other matters, like protecting witnesses and 

documents that have been provided.  In my view, simply to say there is 

a possibility that an inquiry might occur and simply to say it is about 

the iron ore industry - in my view I could not come to an opinion on 

whether we should have such an inquiry if I did not take some further 

advice.” 547 

16.12 The Committee took the opportunity to clarify with Hon Giz Watson MLC the 
statements she had made to the CCC in February: 

“ Mr URQUHART:  I think that the rider we have to place on that is 

what purpose the committee member may have to approaching 

someone outside the committee in order to pose questions like, in your 

situation, what you did with Mr Chapple, as distinct from a committee 

member who may be providing updates to a third person regarding 

how the deliberations are going. 

Hon GIZ WATSON:  I definitely see a distinction there and if I could 

just, again, having reflected on this somewhat, inevitably, that it 

seems to me that at least part of the issue that has arisen here is not 

so much that advice was taken; it was who the advice was taken for 

and what purpose it was taken for and the fact that the committee was 

potentially being directed or led by a third party unknown who had a 

financial interest.  So, if I could, my sense is if a member had - and I 

accept that this may not be absolutely the letter of our rules - but if a 

member had simply sought advice about the iron ore industry and 

what was of interest about the iron ore industry in WA and what were 

current events, I do not see that that would have been problematic.  

                                                      
547  Hon Giz Watson MLC, Transcript of Evidence, 24 September 2007, pp4-5. 
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As I say, I think I probably actively encouraged members to consider 

that sort of information. 

…  

Hon ADELE FARINA :  Sorry, Mr Chairman.  Just before we 

continue, can we just make it clear, Hon Giz Watson, that what you 

are saying is that when you made that statement to the CCC about 

you would only consider deliberations of the committee when you are 

deciding to take an inquiry on and so then you say when an inquiry 

becomes formal business of the committee, even earlier than that 

when you are just considering whether or not to take an inquiry, 

deliberations of the committee in terms of how members are voting is 

not open for disclosure? 

Hon GIZ WATSON:  Not at all, no, and perhaps I was not - I was 

slightly, as you can imagine, tense when I was talking to these guys.  

In terms of the way I was considering deliberations in that 

conversation with the officers from the CCC was certainly that if you 

were revealing how a committee member was going to vote or 

whether they were in favour of an inquiry, in my view that is certainly 

a breach of - it is a disclosure that would be a breach.”548 

16.13 This point was also discussed further later in the hearing: 

“ Hon ADELE FARINA :  Giz, can I just clarify this question, which I 

thought we had clarified, but then when you gave an answer to Hon 

Barry House on one of his questions, I am now a little bit unclear.  

You seem to be suggesting that in your view, in hindsight, the - any 

breach that occurred within the select committee was not a significant 

breach or a breach that was really worthy of investigation, yet when I 

asked you the question about whether when the CCC made it clear to 

you that there were committee members who were talking about 

committee deliberations and were getting briefed in terms of - almost 

coached in terms of what to say at a committee meeting, and then they 

were reporting back to these people, did that spark a concern to you 

that it had taken the issue of breaches of parliamentary privilege and 

breaches of disclosure to a different level and you said yes.  I just 

wanted to get clear that that is your position that that then warranted 

an investigation. 

Hon GIZ WATSON:  Yes, because in my view the inference there at 

least is that there was a detail being provided to the third party that 

                                                      
548  Ibid, p10. 
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would indicate members’ views and where they were - what their 

thinking was in terms of an inquiry, because it seemed that the third 

party was providing some sort of advice as to how to steer the process 

through the committee.  Now, that is moving way beyond simply the 

knowledge that an inquiry was being considered, so that did certainly 

ring alarm bells for me. 

Hon ADELE FARINA :  And that would constitute a serious breach 

in your mind? 

Hon GIZ WATSON:  Well, you see, this is where it comes back.  I 

guess, yes, that would certainly be a breach of the requirements not to 

disclose committee deliberations, in my view, because you are talking 

about what members are thinking and how they might support an 

inquiry or not.”549 

16.14 In a written submission to the Committee presented on 24 September 2007, Hon Giz 
Watson MLC stated: 

“… the disclosure of the fact that a Committee is considering an 

inquiry should not be treated as disclosure of the ‘deliberations’ of a 

committee.”550 

16.15 Hon Giz Watson MLC further stated to the Committee that: 

“If deliberation is taken to include absolutely every aspect of 

committee work, this would substantially restrict the ability of 

committee members to take advice as to whether to undertake a 

particular inquiry.”551 

16.16 Hon Giz Watson MLC also referred the Committee to the use of the word 
“deliberate”  in an internal memorandum to standing committee chairmen: 

“… the briefing paper for committee chairmen, dated August 2005, 

which was provided to me by committee staff, which also indicates 

that it is not a public document, suggests that deliberations only take 

place once an investigation has been [instigated] and evidence heard. 

… 

The paper advises that - 

                                                      
549  Ibid, pp18-19. 
550  Submission from Hon Giz Watson MLC, tabled on 24 September 2007, p2. 
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Chairman to ensure strangers are not present during 

deliberations 

It goes on to say - 

Once evidence has been heard on an item of business, the 
Committee may consider or ‘deliberate’ upon the evidence.  
At this stage, no person other than a member of a Committee 

or its staff may be present and the chairman will need to 

ensure that ‘strangers’ (including other MLC’s, the media 

and the public) are asked to leave. 

The briefing paper goes on to suggest that deliberations following the 

hearing of evidence can be divided into two phases.  The first involves 

broad understandings being developed so that the committee staff can 

proceed with drafting a report, and the second involves formal 

consideration of the draft report.”552 

16.17 The Committee notes the document referred to, but also points out that that document 
does not attempt to exhaustively define what the phrase “deliberation”  means in the 
context of a parliamentary committee.  Indeed, that same memorandum states 
elsewhere that: 

“Sometimes the Committee may need to deliberate on a matter raised 

during a hearing. In such cases, the witness and the public must 

temporarily withdraw from the proceedings.”553 

16.18 As previously noted, the 1997 Legislative Council Select Committee of Privilege 
endorsed the definition of “a committee’s deliberation” that had been previously 
stated by the Legislative Council Committee to Review the Committee System (1997) 
as: 

“ [A] ny proceeding, excluding the hearing of evidence whether 

publicly or in private, that arises from, or relates to, the resolution of 

a question put to the committee.”554 

16.19 Such a definition clearly includes discussions within a parliamentary committee as to 
whether or not to proceed with a proposed inquiry. 

                                                                                                                                                         
551  Hon Giz Watson MLC, Chair, Standing Committee on Estimates and Financial Operations, Transcript of 

Evidence, 24 September 2007, p2. 
552  Ibid. 
553  Estimates and Financial Operations Committee: Briefing Paper for Committee Chairman, 2 August 

2005, p5. 
554  Western Australia, Legislative Council, Select Committee of Privilege, Report, October 1997, p2. 
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16.20 The Committee was concerned that the suggested approach of Hon Giz Watson MLC 
as to the confidentiality of committee proceedings was not clearly enough defined, and 
allowed for too much of a “grey area”. 

16.21 The Committee notes that even if one accepts the view of Hon Giz Watson MLC that 
simply the fact that a proposed inquiry is before a committee should be able to be 
disclosed to third parties - a view which the Committee strongly disagrees with - such 
an exception to the confidentiality of committee proceedings would not extend to the 
word-for-word repetition to third parties of any discussions held in a meeting of a 
parliamentary committee held behind closed doors. 

HON GIZ WATSON MLC’ S DISCUSSIONS WITH MR ROBIN CHAPPLE  

16.22 Hon Giz Watson MLC gave the following evidence to the Committee: 

“ The CHAIRMAN:  Did you talk to anyone, other than the 

committee members and staff about the possibility of the committee 

undertaking an inquiry into the Western Australian iron ore industry.  

Hon GIZ WATSON:  I did.  The person I spoke with was my former 

parliamentary colleague Robin Chapple, who is, as members will be 

aware, the former member for Mining and Pastoral Region, and dealt 

with mining issues on behalf of the Greens (WA).  I spoke with Mr 

Chapple when the matter was first raised by Mr Fels, and I asked 

whether he could give me some indication from his knowledge 

whether there had been inquiries into the iron ore industry, and 

whether this was something that might be useful for the committee.  I 

also indicated to Mr Chapple that these were preliminary 

considerations, and I asked him to give me his advice and not to take 

the matter any further.  Given that I cover a range of portfolios, I 

need to call on the help of others.  In fact, Mr Chapple works some of 

the time as a researcher for me in mining issues, so I thought his 

general knowledge of the iron ore industry might be beneficial for me 

to form a view on whether an inquiry would be useful. 

… 

The CHAIRMAN:  Returning to Mr Chapple, and the advice you 

received from him, did you seek authorisation from the committee to 

talk to Mr Chapple? 

Hon GIZ WATSON:  No, I did not.”555 

                                                      
555  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p13. 
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16.23 Hon Giz Watson MLC noted that the nature of the conversation with Mr Robin 
Chapple was “… along the lines of, you know, “What are the sort of current issues in 

the iron ore area, and would there be something that a standing committee of the 

Parliament could usefully inquire into?””.556 

16.24 As to when the conversation with Mr Robin Chapple took place, Hon Giz Watson 
MLC was unclear: 

“We are talking about a conversation I had probably 12 months ago, 

because the minutes from our committee meetings indicate that the 

first time it was formally raised in a committee was on 30 October.  It 

is possible that I spoke to Mr Chapple following that meeting but I did 

want to - having considered it again - indicate to the committee that it 

is not unusual for a member of Parliament, particularly members of 

the opposition, to canvass, particularly with me, being in the situation 

I am as the Greens being in the balance of power, the possibility of 

select committees of inquiry or referrals to standing committee.  I can 

give a number of examples where those conversations actually occur 

prior to any motion formally being moved in a standing committee or 

a motion being put to the house for a select committee.  I cannot give 

you an absolute guarantee that a conversation did not occur prior to 

Mr Fels formally moving it in committee because, quite frankly, I 

cannot remember precisely whether the first time I was aware that 

such an inquiry might be considered was when Mr Fels formally 

mentioned it in committee or whether he had some other conversation 

with me prior to that, because that is often the case.  I am sorry to 

introduce an element of question in that, but certainly when I spoke to 

Mr Chapple, being aware that it might be a matter that was to be 

inquired into by the standing committee, I did not think it was 

appropriate for him to be canvassing with anybody else the merits of 

such an inquiry.”557 

16.25 The Committee notes that in the Briefing Paper for Committee Members on General 

Committee Practice and Procedure, notes that: 

“Committee members should not discuss confidential committee 

matters with any person other than Committee members and 

Committee staff.   For example, Committee members must not discuss 

                                                      
556  Hon Giz Watson MLC, Transcript of Evidence, 24 September 2007, pp12-13. 
557  Ibid, p4. 
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matters before the Committee with electorate staff or research staff 

external to the LCCO.”558 

16.26 The Committee is of the view that it is not appropriate for a Member of a 
parliamentary committee to disclose the confidential proceedings of a committee to 
their research staff or a political confidante, even if it is simply to obtain background 
material on the subject matter of a proposed inquiry.  Such a disclosure is a breach of 
privilege.  

16.27 The Committee is of the view that it is possible for Members of committees to consult 
with third parties about topics that may be under consideration by their committee 
without disclosing that fact.  Nevertheless, the Committee suggests that, as a 
precautionary measure, Members of committees should always seek authorisation 
from their committee if they wish to undertake independent research or consultation 
which may result in an inadvertent disclosure to a third party of committee 
deliberations. 

16.28 The Committee notes that there is CCC surveillance device audio evidence to suggest 
that active steps were taken by Mr Julian Grill to ask Mr Robin Chapple to approach 
Hon Giz Watson MLC, as a result of the meeting held at Mr Grill’s house on 1 
November 2006.559  An email sent by Mr Grill on the morning of 2 November 2006 to 
Mr Brian Burke, Mr Nathan McMahon, Mr Clive Jones, Mr Matthew Rimes, Mr 
Robert Edel, Mr Alex Jones and others, states that he had spoken to Mr Robin 
Chapple: 

“Robin says that the general objects of the enquiry are in line with 

green policy and he would be happy to help.  He is quite close to Giz 

and could be quite helpful.  I have indicated to him that Phillips Fox 

shall contact him to brief him.”560 

16.29 An email sent in response to that of Mr Grill at 9:47am confirms that Mr Alex Jones 
would make contact with Mr Chapple.561 

16.30 It appears that sometime on 2 November 2006 Mr Robert Edel and Mr Alex Jones had 
a telephone conversation with Mr Robin Chapple.  Mr Alex Jones told the Committee 
that: 

“Mr Robin Chapple, who it was suggested may have some interest in 

these matters generally, and have some knowledge of the matters.  It 

                                                      
558  Standing Committee on Estimates and Financial Operations, Briefing Paper for Committee Members on 

General Committee Practice and Procedure, 2 August 2005, p13. 
559  CCC intercept evidence, Vol.2, 1 November 2006, 12:48pm, p32. 
560  Docs 475 and 338. 
561  Doc. 160. 
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was suggested that he would be a first port of call.  I contacted him; I 

called him with Robert Edel from our office.  He said words to the 

effect - after we had explained what it was all about - yes, the Greens 

would potentially be interested in pursuing it, but the way the Green 

Party works is that you need to go straight to Giz Watson with it - 

“there’s no point this coming through me”.  Following that 

discussion, I endeavoured to contact Giz Watson.  I telephoned her 

two or three times and left messages.  On the second or third time I 

called her, I was advised by a person who I understood to be her 

personal assistant that there was no point in discussing an iron ore 

inquiry at this stage, because the committee was busy and would not 

be in a position to consider the matter until next year - I recall 

March/April next year.  That was effectively the end of my approach 

to the Greens.  I did not pursue the matter after that.  It may well have 

been that that second or third phone conversation was a number of 

weeks later.”562 

16.31 Mr Alex Jones’ filenote of the conversation notes: 

“Use it or lose it - colleagues. 

Will not lobby. 

… 

Give her ownership. 

…” 563 

16.32 Mr Robert Edel’s filenote of the telephone conversation reads: 

“- He won’t lobby his colleagues 

- He has spoken against the Policy before. 

- Seek a mtg with Giz or Paul. 

- He feels that majors are working the ground.”564 

16.33 A CCC telephone intercept of a conversation between Mr Robert Edel, Mr Alex Jones 
and Mr Brian Burke at 3:43pm on 2 November 2006 refers to the discussions between 
Mr Chapple and Messrs Edel and Alex Jones: 

                                                      
562  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 16 May 2007, p12. 
563  Doc. 157. 
564  Attachment to letter from Mr Alex Jones dated 29 August 2007. 
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“EDEL:  … we’ll try and err we’ll approach Giz directly as 

well, that’s the next question is it appropriate, 

someone should probably warm her up to that fact 

that we’ll be giving her a call ah I think lawyers ring 

people 

BURKE: Ah well I think Robyn Chappel’s the best to do that 

but you, did you get a hesitation in him about her? 

EDEL: Oh yes he doesn’t, as you said he just doesn’t want to 

lobby but he might be prepared to say look these guys 

are going to give you a call and this is what they’re 

about. 

BURKE: Well the best and the most honest approach is simply 

to to ring him and say Robyn, … We’re now going 

seek a briefing with Giz uhm it would be very helpful 

if we could say that you suggested we approach her 

because that’s what happened. 

EDEL: Yeah uhm but lawyers calling people out of the blue 

tends to make them nervous as well I’ve found in my 

experience. 

… 

BURKE: Well I mean what the truth is that you rang Robyn 

and he suggested this approach … So if you take the 

approach and you ring Giz and say as a matter or 

fact or a matter of course we rang Robyn Chappel 

knowing his interest in this area. … And he asked us 

or suggested to us that we arrange a briefing for you 

and your colleagues in the Green’s. … And so I’m 

ringing you because he made that suggestion but I’d 

clear it with Robyn first.”565 

HON GIZ WATSON MLC’ S SUBMISSION ON THE COMMITTEE ’S PRELIMINARY FINDINGS  

16.34 Hon Giz Watson MLC provided the following comments in her submission on the 
Committee’s preliminary findings: 

“I did not disclose to Mr Robin Chapple that the Standing Committee 

on Estimates and Financial Operations … was considering a 

                                                      
565  CCC intercept evidence, Vol. 3, 2 November 2006, 3:43pm, pp3-4. 
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proposed inquiry into the State’s iron ore industry and did not do so 

on any proper evaluation of what I actually said to him. 

… it is clear that I did not disclose or convey to him that the Standing 

Committee was considering any issues relating to the iron ore 

industry or any other matter.  My request for information was 

anticipatory to a possible unspecified inquiry.  It was distinct from 

and divorced from any actual consideration of the issue by the 

Committee 

… 

It does not amount to a disclosure of “committee deliberations” to 

talk to a person, other than committee members and staff, about the 

possibility of a committee undertaking an inquiry into a particular 

issue.  Such a conversation does not disclose that a committee has 

deliberated on whether to call an inquiry or not. 

In short, the evidence supports a finding that I disclosed to Mr 

Chapple that I was dealing with and concerned about a possible 

inquiry, but not that any consideration of an inquiry had taken place 

behind the closed doors of the Standing Committee.”566 

OBSERVATIONS ON HON GIZ WATSON MLC  AS A WITNESS 

16.35 The Committee notes that Hon Giz Watson MLC was a cooperative and respectful 
witness. She provided the Committee with a large amount of supplementary 
information and authorities in support of her evidence. 

16.36 Hon Giz Watson MLC was not assisted by counsel at her hearings. 

CONCLUSION  

16.37 Based on the evidence provided by Hon Giz Watson MLC, and her submission on the 
Committee’s preliminary findings, the Committee was of the view that it had no 
option but to draw the conclusion that there had been a breach of privilege, but of a 
relatively minor nature. 

16.38 The Committee is satisfied that, on the evidence available, Hon Giz Watson MLC 
disclosed to Mr Robin Chapple the fact that SCEFO was considering a proposed 
inquiry into the State’s iron ore industry after the SCEFO meeting on 30 October 
2006, and most likely shortly after 2 November 2006. 

                                                      
566  Submission from Hon Giz Watson MLC on the Committee’s Preliminary Findings, 23 October 2007, 
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16.39 This disclosure was a disclosure of the deliberations of SCEFO, and it was not 
authorised by SCEFO. 

16.40 The Committee is of the view that it is not appropriate for a Member of a 
parliamentary committee to disclose any matter before a committee to their research 
staff or a political confidante, even if it is simply to obtain background information on 
the subject matter of a proposed inquiry.  Such a disclosure without the prior 
authorisation of the committee is a breach of privilege. 

THE COMMITTEE ’S FINDING  

Finding 17 

The Committee finds that on a date unknown in November 2006 Hon Giz Watson MLC 
disclosed to Mr Robin Chapple the deliberations of the Standing Committee on 
Estimates and Financial Operations in relation to a proposed inquiry into the State’s 
iron ore industry. 

The specific deliberations disclosed by Hon Giz Watson MLC was the fact that the 
Standing Committee on Estimates and Financial Operations was considering a proposed 
inquiry into the State’s iron ore industry. 

The disclosure was not authorised by the Standing Committee on Estimates and 
Financial Operations. 

The disclosure was likely to interfere in the functioning of the Standing Committee on 
Estimates and Financial Operations. 

This disclosure is a breach of privilege and a contempt of Parliament. 

Recommendation 18:  The Committee recommends that the Legislative Council impose 
no penalty against Hon Giz Watson MLC for her unauthorised disclosure of the 
deliberations of the Standing Committee on Estimates and Financial Operations, being 
a contempt of a minor nature. 

 

16.41 The Committee is of the view that the unauthorised disclosure of the fact of a 
proposed inquiry before SCEFO was at the lower end of the scale of seriousness as a 
contempt.  It was, nevertheless, a contempt which had the potential to interfere with 
the proper functioning of SCEFO and, which, in other circumstances, may have been 
considered more serious.  
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CHAPTER 17 

HON KEN TRAVERS MLC’ S APPROACH TO HON JOHN 

BOWLER MLA,  THE THEN M INISTER FOR RESOURCES 

ASSISTING THE M INISTER FOR STATE DEVELOPMENT  

WAS HON KEN TRAVERS MLC  AUTHORISED BY SCEFO TO DISCLOSE CONFIDENTIAL 

DELIBERATIONS TO THE M INISTER ? 

17.1 One of the issues that took some time for the Committee to establish was whether Hon 
Ken Travers MLC was authorised by SCEFO to approach Hon John Bowler MLA, the 
then Minister for Resources Assisting the Minister for State Development in order to 
seek information about past inquiries into the State’s iron ore industry. 

17.2 Mr Burke, in particular, claimed that some of the information that he had obtained 
about SCEFO’s deliberations was as a result of Hon Ken Travers MLC’s approaches 
to various Government Ministers.  Mr Burke stated that: 

“During the continuation of this whole matter, a number of members 

of Parliament mentioned to me that Ken Travers, MLC, had asked 

them and other people about their views of the committee inquiring 

into the sterilisation of large areas of land by the majors, and he 

explained that he was asking these views of these members because 

the committee was considering having this inquiry, and it had been 

put to the committee, he said, that members were concerned about the 

sterilisation of these large areas of land.  Now, other things were 

said; I do not even recall who mentioned these things to me, but I 

never considered any of that to be confidential information from the 

committee, and so, if you now ask me, is Mr Travers guilty of some 

offence by releasing information about the committee, then I can only 

say to you, I would not have thought he was, but I would not say yes 

or no because I am not qualified to judge that question.” 567 

17.3 Mr Burke also gave the following evidence: 

“ Mr URQUHART:  And did you ever find out how many members 

were for the proposal and how many were against? 

                                                      
567  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p14. 
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Mr Burke:  I am not sure if I found out exact numbers, no; I may 

have.  Someone might have said, “It’s split,” or “This doesn’t want 

that” or “Someone doesn’t want that”. 

Mr URQUHART:  And who would that someone be? 

Mr Burke:  Well, someone would say that the Greens (WA), for 

example - the man named Chapple - 

Mr URQUHART:  No, no, who would be the source of that 

information? 

Mr Burke:  Sometimes it would be Noel Crichton-Browne; it might be 

Shelley; it might be anybody.  It might have been someone Mr Travers 

spoke to. 

Mr URQUHART:  Were you speaking to Mr Travers? 

Mr Burke:  No. 

Mr URQUHART:  Were you speaking to anybody that you were 

aware had spoken to Mr Travers? 

Mr Burke:  Yes, I am sure; two or three people. 

Mr URQUHART:  Who were they? 

Mr Burke:  I do not recall who they were, but I think one of them was 

Jon Ford or someone in Jon Ford’s office, but I am just not 

positive.”568 

The SCEFO Meeting on 30 October 2006 

17.4 The proposed inquiry into the State’s iron ore industry was first discussed at the 
meeting of SCEFO held on 30 October 2006.  The minutes of that meeting note the 
following: 

“Possible inquiry into the Iron Ore Industry 

Hon Anthony Fels advised the Committee that he intended moving a 

motion that the Committee inquir[e] into the Iron Ore Industry. 

Discussion ensued. 

                                                      
568  Ibid, pp68-69. 
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Hon Ken Travers said that they [sic] had been several reports into the 

mining industry over the last few years and that they may possibly 

cover the issues raised. 

The Committee asked Hon Anthony Fels to provide Members with a 

brief outline of the various issues, for discussion at the meeting 

scheduled for 13 November 2006.”569 

17.5 The minutes of this meeting do not record any authorisation for Hon Ken Travers 
MLC to approach Hon John Bowler MLA.  However, as discussed below, the 
Committee is of the view that Hon Ken Travers MLC was so authorised.   

17.6 Nevertheless, there is strong evidence that Hon Ken Travers MLC at least indicated to 
the other Members of SCEFO his intention to approach the Minister at this meeting.  
The relevant evidence consists of two CCC telephone intercepts of 30 October 2006 
following the SCEFO meeting. 

17.7 The first intercept is of a telephone conversation between Hon Shelley Archer MLC 
and Mr Brian Burke starting at 5:26pm on 30 October 2006: 

“ARCHER: … Anthony brought it up today, Ken Travers I would 

suggest is going to be a problem but uhm that’s fine.   

  … 

  but as I said uhm Ken Travers is gunna be a problem. 

BURKE: How’d we get on top of Travers? 

ARCHER: Well he’s gunna go off today and discuss it with John 

Bowler.  Now I know John Bowler won’t want it and I 

would suggest that if John Bowler says no then uhm 

Ken won’t do it and I’m pretty sure then the, the 

pressure will start on me that I, and I don’t really 

care … . 

 … 

BURKE: Do you reckon that Bowler is, he’s definitely gunna 

speak to Bowler he said did he? 

ARCHER: Yes yes he said he wants to go and speak to Bowler.  

Actually what uhm uh Ken Travers said to Anthony 

Fels was why don’t you go, before you put this up 

                                                      
569  Minutes of the Standing Committee on Estimates and financial Operations, 30 October 2006, p6. 
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why don’t you go and get a briefing from Bowler and 

I’m looking at Anthony and shaking my head, no … 

behind Travers back so it was quite funny.”570 

17.8 The second relevant intercept is a transcript of a telephone conversation between Hon 
Anthony Fels MLC and Mr Noel Crichton-Browne at 6:48pm on 30 October 2006.  
The conversation contains the following statement by Hon Anthony Fels MLC: 

“Uhm, but anyways ah, uhm.  What’s his name, Ken Travers wants to 

talk to uhm, Bowler about it and uhm and things.  He’s reackons [sic] 

there’s been a couple of enquiries and I don’t know if there [sic] 

related to this. ….. I’ve got no idea what they were.”571   

17.9 The evidence of Hon Anthony Fels MLC indicated that Hon Ken Travers MLC may 
have spoken about approaching the Minister outside of the SCEFO meeting - possibly 
as both Hon Ken Travers MLC and Hon Anthony Fels MLC were making their way 
back to Parliament House from the Legislative Council Committee Office in Hay 
Street: 

“I remember Hon Ken Travers saying that it was not necessary and 

that there had been government inquiries in the past; I did not know 

how long before.  I understood that.  I normally expect the Labor or 

the government members of the committee to not always support some 

inquiry into what is going on in the government unless it is absolutely 

essential, so I was not surprised by Hon Ken Travers not wanting to 

support it.  He seemed to know a bit about - he knew more about what 

the previous inquiries had been than I did.  I was not aware that the 

government had done any inquiries.  I know he talked about how the 

committee should try to get a copy of what had been done before, and 

that would be sufficient, and we would not have to proceed any 

further.  I know we had some discussions on the way back to the 

house about whether he was going to try to get that for me, or that I 

should contact John Bowler’s office myself.”572 

17.10 Again, at his second hearing on 11 September 2007, Hon Anthony Fels MLC told the 
Committee that: 

“…  Ken Travers - we had a discussion about that on the way back to 

the Parliament House, and I do not know if it was before or after that 

meeting or a different time, but I remember walking up the hill to 

                                                      
570  CCC intercept evidence, Vol. 1, 30 October 2006, 5:26pm, pp1-5. 
571  CCC intercept evidence, Vol. 1, 30 October 2006, 6:48pm, p1. 
572  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, pp14-15. 
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Parliament House about it all and Ken Travers telling me about a 

couple of inquiries that had taken place and dealing with Bowler.   

…  

I am only disclosing what Ken Travers has talked to me outside the 

committee. 

… 

Well, Ken Travers said to me - I cannot remember if he said it in the 

committee, but he certainly said it to me walking up to Parliament 

House that - and I am pretty sure he said he would contact John 

Bowler’s office about it, but he did say to me that there had been two 

previous inquiries.”573 

17.11 The above two CCC telephone intercepts, and in particular Hon Shelley Archer 
MLC’s conversation with Mr Brian Burke which vividly described what had 
happened in the SCEFO meeting, make it clear that the discussion occurred in the 
SCEFO meeting. 

Subsequent Meetings of SCEFO 

17.12 It is not until March 2007 that the SCEFO minutes revisit this issue, even though the 
proposed iron ore inquiry was discussed again by SCEFO on 4 December 2006 in the 
context of the receipt of the AMEC letter, and in more detail on 13 December 2006 
and 31 January 2007.574 

17.13 The minutes of the SCEFO meeting on 19 March 2007 relevantly state: 

“Hon Ken Travers reminded the Committee that at an earlier meeting 

the Committee had granted express permission for Hon Ken Travers 

to make general inquiries of Mr John Bowler in regards to previous 

government inquiries into the iron ore industry, in a generic sense.  

Hon Ken Travers reported back to the Committee that he had made 

inquiries of the Minister’s Office, however, he was not provided with 

any information.  Discussion ensued as to when this was.  Hon Ken 

Travers thought that it was the meeting on 30 October 2007.  This 

was noted by the Committee.”575 

                                                      
573  Hon Anthony Fels MLC, Transcript of Evidence, 11 September 2007, p27. 
574  The issue was deferred without being discussed at the meeting of the Standing Committee on Estimates 

and Financial Operations held at 9:44am on 15 November 2006: minutes of meeting, p2. 
575  Minutes of the Standing Committee on Estimates and Financial Operations, 19 March 2007, p3. 
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17.14 At the following SCEFO meeting, held on 26 March 2007, the minutes record the 
following in the “Business Arising from Minutes” section: 

“Western Australia’s Iron Ore Policy 

The AOG advised that Committee staff had reviewed their notes and 

that their notes recorded that on the meeting of 4 December 2007 

“Ken Travers to ask Minister for background”.  It is noted, however, 

that this was not minuted.”576 

17.15 Hon Ken Travers MLC was examined on this issue extensively at his hearing on 10 
April 2007: 

“ The CHAIRMAN:  You will see from the minutes of 30 October, on 

page 6, that you advised the committee that there had been several 

inquiries into the mining industry, and that they may have possibly 

covered the issues raised.  Were you authorised by the committee on 

30 October to speak to the minister or any other person about the 

inquiry? 

Hon KEN TRAVERS:  Again, I cannot be clear about exactly at 

which meeting I was authorised.  I thought it was at one of the very 

earliest meetings at which this matter was raised that I was 

authorised to go and request information from the minister about the 

previous inquiries into the mining industry.  I note from my own 

membership of the committee that the details of when that appears in 

the minutes - I recall at one point asking for it to be in the minutes, 

and then subsequently I realised it still had not been put into the 

minutes - that I had been given permission by the committee to seek 

information from the minister.  As to the exact meeting, I cannot 

specifically recall, but certainly my view is that it was very early on in 

the piece, because Anthony was so general in his comments I wanted 

to get information about the previous inquiries, because I was 

certainly aware of two or three inquiries and changes to the Mining 

Act etc that had occurred.  I cannot be precise on the exact meeting 

where that permission was granted.  

The CHAIRMAN:  Did you talk to the relevant ministers; and, if so, 

which ministers? 

Hon KEN TRAVERS:  I spoke to only one minister - John Bowler - 

and asked him for the information.  Again, this is why I think it was 

fairly early on in the piece.  It was certainly after the committee had 

                                                      
576  Minutes of the Standing Committee on Estimates and Financial Operations, 26 March 2007, p2. 
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given me approval to do it.  Coming up to a meeting some time later, I 

realised I still had not received anything from him, and I went back to 

him again and asked for information, and he asked me to chase it up 

with one of his staff members, which I did.  They said that they would 

bring me something at Parliament House, and I never got it before the 

meeting, and I still have not received it to this day.  Subsequently, 

there was a change in ministers, and once we ended up with a clear 

idea of what Anthony was about, we wrote to the minister as a 

committee, so I left off making any further inquiries at that stage.  

The CHAIRMAN:  Do you recall when you spoke to the minister? 

Hon KEN TRAVERS:  It would have been some time after the 

committee gave me permission.  My recollection is that on the first 

occasion, I think I grabbed him after a caucus meeting.  

The CHAIRMAN:  Do you remember where? 

Hon KEN TRAVERS:  My recollection is that it was in Parliament.  

I might have this around the wrong way.  I may have spoken to him in 

his office - it is across the way from my office in Parliament - the 

original time and the subsequent time was when I chased him after a 

caucus meeting.   

The CHAIRMAN:  Are you talking about his office in the 

Parliament?   

Hon KEN TRAVERS:  Yes.  

The CHAIRMAN:  What was specifically discussed at that meeting?  

Hon KEN TRAVERS:  I can tell you in terms of the general 

conversation.  I said that as a member of a committee, I was looking 

for information about the changes that have occurred and the 

inquiries that have been conducted into the mining industry in 

Western Australia.  I cannot be specific, but my recollection is that I 

may have made some reference to the Shovelanna leases and whether 

any changes had impacted upon those.  It certainly would not have 

been in relation to the iron ore policy, because I did not become clear 

on that part until later in the piece.  It was more about the Mining Act 

and exploration leases versus mining leases and how they interact 

and operate.  

The CHAIRMAN:  Was a member of the minister’s staff or anyone 

else present during those discussions?   
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Hon KEN TRAVERS:  Not during those discussions.  However, as I 

said, the second time I chased up the minister he asked me to contact 

one of his staff members to get that information.  In fact, I may have 

contacted the staff member on a couple of occasions to get the 

information.  

The CHAIRMAN:  Who was that staff member?  

Hon KEN TRAVERS:  Tim Walster.  I have a vague feeling that I 

also spoke to Simon Corrigan, because I think Tim may have been 

away on one of the occasions, which is why on the second occasion 

when trying to chase up the information, John Bowler said he would 

ask them to get it for me. 

… 

The CHAIRMAN:  To address any of the matters you raised, did the 

minister seek advice from his department?   

Hon KEN TRAVERS:  I do not know.  As I said, I never ended up 

receiving it.  Going back to that earlier question, it was certainly my 

understanding that the permission of the committee was to talk to the 

minister and, by that, the minister’s office.  The conversation I had 

with those two gentlemen was more about chasing up information that 

the minister had been getting and trying to get that back from them.  

They were very brief conversations about a document that had been 

prepared for the minister and transferring it back to me.”577 

17.16 The Committee notes that SCEFO resolved to write to both the Minister for Resources 
Assisting the Minister for State Development and the Minister for State Development 
at its meeting on 13 December 2006, asking for their response to the issues raised in 
the letter received from AMEC.578  

17.17 As to the SCEFO staff’s notes from the meeting on 4 December 2006 recording “Ken 

Travers to ask Minister for background”, Hon Ken Travers suggested that this may 
have in fact been a reference to the fact that he had raised the fact that the minutes had 
not recorded that he was authorised to speak to Hon John Bowler MLA.579  Hon Ken 
Travers MLC noted the following regarding the meeting on 4 December 2006, and the 
receipt of the letter dated 27 November 2006 from AMEC at that meeting: 

                                                      
577  Hon Ken Travers MLC, Transcript of Evidence, 10 April 2007, pp4-6. 
578  Minutes of the Standing Committee on Estimates and Financial Operations, 13 December 2006, p4. 
579  Hon Ken Travers MLC, Transcript of Evidence, 10 April 2007, p7. 
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“… I think the general view at the time and the demeanour of most 

members was a bit of surprise about why were we getting a letter 

from someone when we were still in very early deliberations.  I have 

got to say that I am sure that at that point I probably had already 

spoken to the minister, and that is, I think, again why I probably 

raised at that meeting of 4 December that I wanted it recorded in the 

minutes, because I was noting that it still had not been recorded in the 

minutes that the committee had given me permission to talk to the 

minister and get information from the minister. “580 

17.18 In accordance with the evidence of Hon Ken Travers MLC it would therefore have 
been either at the SCEFO meeting of 30 October 2006 or at the SCEFO meeting on    
4 December 2006 (with the most likely being the meeting of 30 October 2006), that 
Hon Ken Travers MLC was authorised to speak to Hon John Bowler MLA. 

17.19 Hon Giz Watson MLC, Chair of SCEFO, also provided evidence to the Committee 
supporting Hon Ken Travers MLC’s recollection: 

“The committee authorised Hon Ken Travers to seek information 

from the minister as to what other inquiries had happened recently 

and also to find out any background information on the sector that 

might inform the committee’s decision about whether to initiate an 

inquiry.  I am not clear whether it was at that meeting or a subsequent 

meeting, but I can assure the chairman that the committee had a very 

clear deliberation to authorise Hon Ken Travers to speak to the 

minister.  It would seem logical - given that this is when this matter 

was raised on 30 October - that it might have occurred at that 

meeting.”581 

17.20 The existence of the authorisation was also confirmed by Hon Nigel Hallett MLC.582 

17.21 It was initially the evidence of both Hon Shelley Archer MLC583 and Hon Anthony 
Fels MLC584 that they could not recall whether Hon Ken Travers MLC had received 
any authorisation from SCEFO.  However, Hon Shelley Archer MLC subsequently 
recalled at a later hearing that there was certainly no authorisation given and that, in 
fact, that was one of the reasons why she felt able to disclose SCEFO’s confidential 
proceedings to Mr Brian Burke: 

                                                      
580  Ibid, p8. 
581  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p7. 
582  Hon Nigel Hallett MLC, Transcript of Evidence, 10 April 2007, p3. 
583  Hon Shelley Archer MLC, Transcript of Evidence, 10 April 2007, p3. 
584  Hon Anthony Fels MLC, Transcript of Evidence, 10 April 2007, p5. 
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“As in that meeting, Hon Ken Travers said he was going to speak to 

the honourable minister for mining, John Bowler.  We certainly did 

not give him any permission.  I understood that Anthony Fels [was] 
also going to speak to the honourable then minister, John Bowler, 

about the matter.  So, there was no suggestion at that meeting that 

you could not leave that room and have discussions about what is the 

appropriate course to take to bring that reference to an inquiry.”585 

17.22 In view of the evidence of the Members and staff of SCEFO and the SCEFO staff’s 
notes, the Committee does not accept Hon Shelley Archer MLC’s evidence. 

THE COMMITTEE ’S FINDINGS  

Finding 18 

The Committee finds that the Standing Committee on Estimates and Financial 
Operations authorised Hon Ken Travers MLC to speak to Hon John Bowler MLA, the 
then Minister for Resources Assisting the Minister for State Development, on behalf of 
the committee so as to ascertain whether any similar inquiries to that proposed into the 
State’s iron ore industry had been previously undertaken. 

The Committee finds that such authorisation was given at a meeting of the Standing 
Committee on Estimates and Financial Operations on either 30 October 2006 or 4 
December 2006, with the 30 October 2006 meeting being the most likely. 

 

Recommendation 19:  The Committee recommends that the Clerk of the Legislative 
Council and all Committee Chairs take steps to ensure that Legislative Council 
committee minutes clearly record any authorisation for a committee Member to 
disclose the deliberations of the committee, and the precise extent of the permitted 
disclosure. 

 

 

                                                      
585  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, p25. 
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CHAPTER 18 

COMMUNICATIONS BETWEEN WITNESSES 

POSSIBLE COLLUSION BETWEEN WITNESSES 

18.1 The Committee records with concern the fact that a number of the witnesses that 
appeared before the Committee had discussed their private evidence with other 
witnesses. 

Conversations Between Mr Brian Burke and Mr Julian Grill 

18.2 Mr Grill gave the following evidence of discussions that he had had with Mr Burke: 

“ Mr URQUHART:  Can you recall, apart from any discussions with 

legal counsel, whether you disclosed to anyone what questions were 

asked of you by the select committee?  

[Mr Grill] :  I cannot, no.   

Mr URQUHART:  Do you understand that any questions asked by 

the select committee in proceedings such as these are confidential and 

should not be disclosed to third parties, apart from legal counsel? 

Mr Grill :  Well, that is what I was informed, yes.   

Mr URQUHART:  I would have thought that in those circumstances, 

Mr Grill, you would not have - full stop - and that you would clearly 

recollect that, because to do otherwise would be contrary to that 

direction. 

Mr Grill :  I do not think I can help you any more. 

Mr URQUHART:  Well, Mr Grill, if you can cast your mind, then, as 

to whether there may have been an occasion where you have 

discussed your evidence, or discussed the questions asked, with 

anyone? 

Mr Grill :  I cannot recollect any occasion.   

Mr URQUHART:  Do you recall having any discussions with Mr 

Burke? 

Mr Grill :  On the specifics of this?   



Select Committee of Privilege REPORT 

376 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

Mr URQUHART:  About your evidence?  

Mr Grill :  No, I cannot. 

Mr URQUHART:  No?  Ms Archer?  

Mr Grill :  No.   

Mr URQUHART:  Are you aware that those two have testified to the 

select committee with respect to this matter? 

Mr Grill :  Yes.  Well, I am told they have. 

Mr URQUHART:  Who told you that? 

Mr Grill :  Brian Burke has told me. 

Mr URQUHART:  Brian Burke?  Okay.  What has Mr Burke told 

you? 

Mr Grill :  That he has given evidence.   

Mr URQUHART:  Did he also say that Ms Archer had given 

evidence? 

Mr Grill :  He may well have, yes. 

Mr URQUHART:  When was it that you had this discussion with Mr 

Burke? 

Mr Grill :  I cannot recollect.   

Mr URQUHART:  Was it around June of this year, or has it been in 

the last month? 

Mr Grill :  Well, I saw him last week, I think - last Friday - and I said 

that I was giving evidence again. 

Mr URQUHART:  Yes. 

Mr Grill :  I may have spoken to him in June.  I cannot recollect. 

Mr URQUHART:  Do you know how many times he has given 

evidence before this select committee? 

Mr Grill :  Twice as far as I am aware.   
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Mr URQUHART:  And have you told him that you had given 

evidence previously and you were going to do it again? 

Mr Grill :  Yes, I have. 

Mr URQUHART:  What else was discussed about that particular 

matter? 

Mr Grill :  I cannot recollect.   

Mr URQUHART:  Were there any further discussions then, other 

than the fact that you were both giving evidence before this select 

committee?  

Mr Grill :  Not that I can recollect, no.”586 

Conversations Between Mr Brian Burke and Hon Shelley Archer MLC 

18.3 Mr Burke gave the following evidence of discussions he had had with Hon Shelley 
Archer MLC between his April hearing and his September hearing:   

“ Mr URQUHART:  All right.  Have you discussed this matter with 

Ms Archer since you gave your evidence in April; that is, discussed 

what your recollections were? 

Mr Burke:  No, I have not discussed my recollections with her.  I do 

not recall that. 

Mr URQUHART:  You do not recall? 

Mr Burke:  No. 

Mr URQUHART:  Might have you done? 

Mr Burke:  Look, it is always possible, but I do not recall and, as far 

as I can recall, I do not think I have seen her more than once or twice, 

Mr Urquhart. 

Mr URQUHART:  It would only take you one time to raise this 

matter. 

Mr Burke:  Yes, sure, but what I am saying, too, is that I have not 

seen her so frequently and the occasions on which I have seen her - I 

cannot recall.  I may have discussed some general questions with her, 

                                                      
586  Mr Julian Grill, Transcript of Evidence, 8 October 2007, pp9-10. 
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or I may have said to her, “Look, I can’t see what they’re getting at.  I 

can’t see how anyone has done anything wrong” and those sorts of 

things.”587 

18.4 Mr Burke also provided the following evidence of discussions with Hon Shelley 
Archer MLC and her husband Mr Kevin Reynolds: 

“ The CHAIR:  … Just one final question and it goes back similar to 

the question that Mr Urquhart was asking and it is about any 

conversations you may have had with Ms Archer or between Ms 

Archer and yourself in the last, say, two weeks.  Has it in any way had 

things to do with this particular committee and the answers that might 

be required or any conversation in that regard? 

Mr Burke:  I do not recall talking to Ms Archer in the last two weeks, 

but if I did, I do not think that I would have said anything more than 

what I have said to you before, which was: “I do not believe that I 

have done anything wrong or that you have done anything wrong.”  I 

may have said to her, “It’s true that I made representations to you 

seeking that you propose this committee of inquiry.”  I may have said, 

“I’m going to tell them the truth” or “I’m going to say that’s all I’m 

going to say to them etcetera.”  But I have made no - and I do not 

remember when that would have been even - but I have made no 

attempt, putting aside the superficiality, to concoct any evidence 

before this committee at all. 

The CHAIR:  And that goes for Mr Reynolds as well? 

Mr Burke:  Yes, Mr - I mean I have discussed it with - look, it is very 

hard not to talk about things when they are of great worry to you, and 

I have discussed a lot of things with Mr Reynolds from time to time.  

And often I would have said to him or he said, “Well, just tell the 

truth; we’ll be all right, do you know.”  Now, I am not convinced that 

is the case.  I am not saying I am stupid.  I am not saying that I am not 

agile.  But I am saying that I do not have any recollection of trying to 

deliberately mislead this committee at all ever.”588 

18.5 Mr Burke had a number of telephone conversations with Mr Kevin Reynolds, the 
husband of Hon Shelley Archer MLC, in which references were made to the 
Committee’s hearings.  These telephone conversations were intercepted by the CCC.   

18.6 In a telephone conversation at 4:57pm on 11 April 2007, Mr Burke told Mr Reynolds: 

                                                      
587  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p57. 
588  Ibid, p105. 
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“BURKE: Uhm, that committee called me to give evidence next 

Tuesday. 

REYNOLDS: Oh have they? 

BURKE: Yep. 

REYNOLDS: Interesting. 

BURKE: Oh, just happened today she rang up.  I’ll just go and 

tell em the truth and Bob’s your uncle. 

REYNOLDS: Yep. 

BURKE: I got nothing to hide, although y’know. 

REYNOLDS: Yeah. 

BURKE: [E]verything comes out looking, sh sh y’know with 

this triple C business it all comes out lookin bad, but 

REYNOLDS: Yeah but I don’t think there’s any publicity on this 

one. 

BURKE: Nah, I don’t think so. 

REYNOLDS:  Yeah. 

BURKE: But you know what they’re like, they’ll probably leak 

it. 

REYNOLDS: Yeah.  Do you have to go? 

BURKE: Oh, I didn’t ask em. 

REYNOLDS: Yeah. 

BURKE: The girl, a girl rang me up and said, the committee 

would like you to come along and I said oh, of course 
I’ll come.” 589 

18.7 In a telephone conversation on 13 April 2007 at 5:53pm, Mr Reynolds told Mr Burke 
the following: 

                                                      
589  CCC intercept evidence, Vol. 3, 11 April 2007, 4:57pm, pp1-2. 
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“REYNOLDS: Hey you know that thing on Tuesday you told me 

about? 

BURKE: Yeah? 

REYNOLDS: Have you read the terms of reference? 

BURKE: Er, yeah. 

REYNOLDS: Yeah. 

BURKE: Yeah. 

REYNOLDS: What I understand was some people who, ah, been 

sort of, they’ve been, they’ve tried to go right outside 

their terms of reference. 

BURKE: Oh really? 

REYNOLDS: Yeah. 

BURKE: Oh well, they won’t get far with me mate ‘cos I don’t 

know anything. 

REYNOLDS: Nah. You takin’ your lawyer? 

BURKE: No. 

REYNOLDS: No, just gunna go in are you? 

BURKE: Yeah. Yeah. And who’s leading the pack? 

REYNOLDS:  Ah, well I, I really dunno. I’d be guessing, I dunno.  

BURKE: Yeah. 

REYNOLDS: Uhm, certainly, certainly anyone close to me hasn’t 

told me the, any, won’t talk to me even. 

BURKE:  No, I understand. 

REYNOLDS: Uhm, told me to mind me own business.”590 

18.8 In a telephone conversation on 2 May 2007 at 6:57pm, Mr Burke said the following to 
Mr Reynolds: 

                                                      
590  CCC intercept evidence, Vol. 3, 13 April 2007, 5:53pm, pp1-2. 
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“BURKE: I think Julian’s been called before that Committee of 

the Upper House as well. 

REYNOLDS: Oh, has he? 

BURKE: But I don’t think he, I don’t think, ah, he said to me, 

he said he’d been called but he can’t go before he 

goes away he said I think.  

REYNOLDS: Yeah. Well they have to report by the end of ah, end 

of May. You’re your not compelled to go anyway. 

BURKE: No, no. 

REYNOLDS: No. 

BURKE: No. I went along but I uhm, oh it was very 

uneventful.”591 

18.9 Hon Shelley Archer MLC provided the following evidence as to the discussions that 
she had had with Mr Brian Burke and her husband regarding the evidence she had 
given to the Committee: 

“ Mr URQUHART:  Have you discussed the evidence that you gave 

on 10 April this year with anyone aside from your legal counsel? 

Hon SHELLEY ARCHER:  I may have made a comment to Kevin 

like: the questions are about the same as you would expect. 

Mr URQUHART:  The questions are about - sorry? 

Hon SHELLEY ARCHER:  The same as you would expect. 

Mr URQUHART:  Anything else in that regard? 

Hon SHELLEY ARCHER:  Not that I recollect.  

Mr URQUHART:  You obviously understand that these proceedings 

are private, yes?   

Hon SHELLEY ARCHER:  Yes. 

Mr URQUHART:  Therefore, it would be a breach of parliamentary 

privilege to discuss your evidence with anyone aside from your 

counsel? 

                                                      
591  CCC intercept evidence, Vol. 3, 2 May 2007, 6:57pm, p1. 
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Hon SHELLEY ARCHER:  That is correct. 

Mr URQUHART:  Indeed, is it your understanding that it would be a 

breach of parliamentary privilege to discuss the questions that were 

asked of you with anyone? 

Hon SHELLEY ARCHER:  I am not sure what you are getting at 

here, Mr Urquhart, so if you want to get to the point, please do, and 

then I can answer your question, because I do not know what you are 

talking about.  

Mr URQUHART:  Well, let us go through, then, what you have 

discussed with Mr Reynolds.  You indicated there that -  

Hon SHELLEY ARCHER:  I have had no discussions of a personal 

nature in our bed about what has happened here. 

Mr URQUHART: You indicated that you discussed the questions, or 

what you would expect.  That was your evidence a moment ago.  That 

is what you said to him? 

Hon SHELLEY ARCHER:  Yes, about that. 

Mr URQUHART:  Anything else? 

Hon SHELLEY ARCHER:  Not that I can recollect.   

Mr URQUHART:  What about anyone else?  Have you discussed it 

with anyone else? 

Hon SHELLEY ARCHER:  Not that I can recollect.  

Mr URQUHART:  Mr Burke? 

Hon SHELLEY ARCHER:  I have not spoken to Mr Burke for a long 

time, Mr Urquhart.   

Mr URQUHART:  Have you spoken to Mr Burke at or around April 

of this year? 

Hon SHELLEY ARCHER:  Not that I can recollect.   

Mr URQUHART:  Have you discussed with Mr Burke any of your 

evidence that you have given this month? 

Hon SHELLEY ARCHER:  Not that I recollect, no.  I do not think I 

have even spoken to him this month. 
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Mr URQUHART:  We are only talking about a matter of weeks. 

Hon SHELLEY ARCHER:  I do not think I have spoken to him at all 

this month, Mr Urquhart, as I have just said.   

Mr URQUHART:  Going back to the conversations that you have 

had with Mr Reynolds, have you at any point in time indicated to him 

that the questions that were asked of you were outside the select 

committee’s terms of reference? 

Hon SHELLEY ARCHER:  I have probably indicated to him that 

they were - that as far as I was concerned the select committee asked 

questions of me that were outside the terms of their reference. 

Mr URQUHART:  Did you understand that that may well be a 

breach of parliamentary privilege? 

Hon SHELLEY ARCHER:  No, I do that believe that would be a 

breach of parliamentary privilege at all. 

Mr URQUHART:  You have said that you may have.  Is that the best 

of your recollection, is it? 

Hon SHELLEY ARCHER:  If that is what I said, then that is it, Mr 

Urquhart.   

Mr URQUHART:  In the interests of fairness, Ms Archer, I must ask 

you to confirm that.  I just want to play to you, please, a telephone 

intercept … of 13 April of this year.  It is a telephone conversation 

between Mr Reynolds and Mr Burke.  It is an extract of a 

conversation that commenced at 17.53 on that particular day. 

[Telephone intercept … played.] 

Mr URQUHART:  There is some good advice there, Ms Archer.  

Does that telephone conversation help jog your memory at all that 

you might have indicated to Mr Reynolds that the select committee 

had “gone right outside their terms of reference”? 

Hon SHELLEY ARCHER:  As I have said, Mr Urquhart, I may have 

said to Kevin that as far as I was concerned, the select committee was 

outside the terms of reference, but if you go further down you can see 

quite clearly that I have told him to mind his own business and I am 

not discussing the matter with him. 
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Mr URQUHART:  Absolutely, and that is why I said it was good 

advice, but do you accept, though, that Mr Reynolds in all likelihood 

the only way he could get that information is from yourself? 

Hon SHELLEY ARCHER:  As I said, Mr Urquhart, I said I may 

have said to Kevin that the terms of reference - that the committee had 

gone right outside the terms of reference.  Now in my view that is not 

- if I had actually said the committee are asking me this question and 

that question and this question and that question, it may have gone 

outside the terms of - sorry; it may have been a problem.   

Mr URQUHART:  Are you aware of whether Mr Reynolds knows any 

other members of the select committee? 

Hon SHELLEY ARCHER:  On this committee? 

Mr URQUHART:  Sorry.  I withdraw.  Of the Estimates and 

Financial Operations Committee? 

Hon SHELLEY ARCHER:  No, I do not.   

Mr URQUHART:  Can I clarify one matter.  Can you give me a yes 

or no answer to this.  Have you spoken to Mr Burke in the past 

month?  I am talking about the last three or four weeks. 

Hon SHELLEY ARCHER:  Not that I recollect.  

 Mr URQUHART:  So you may have? 

Hon SHELLEY ARCHER:  No.  I am saying that I do not recollect 

talking to him this month.   

Mr URQUHART:  So you do not recollect - and what was the last 

bit? 

Hon SHELLEY ARCHER:  Talking to him this month. 

Mr URQUHART:  So you cannot state for sure? 

Hon SHELLEY ARCHER:  No. 

Mr URQUHART:  That you have not spoken to him?   

Hon SHELLEY ARCHER:  I am saying to you I cannot recollect.  I 

am not stating.  Do not put words into my mouth, Mr Urquhart.  I do 
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not have any recollection of speaking to Mr Burke for this month.  

That is my answer.   

Mr URQUHART:  This month, or this matter? 

Hon SHELLEY ARCHER:  On anything.   

Mr URQUHART:  On anything? 

Hon SHELLEY ARCHER:  Mr Urquhart, that is my answer.”592 

18.10 As noted above (see paragraph 10.96), this evidence is of added significance given 
Hon Shelley Archer MLC’s subsequent interviews with the media regarding her 
ongoing social contact with Mr Burke. 

Conversations Between Mr Robert Edel and Mr Alex Jones 

18.11 A particular concern to the Committee was that Mr Robert Edel and Mr Alex Jones 
both had the same counsel (Mr Richard Price and, later, also Mr Malcolm McCusker 
QC).  The Committee took the unusual step of examining Mr Price as a witness to 
ensure that no sharing of evidence was taking place.  Mr Price gave the following 
evidence: 

“There are no allegations against either of my clients; they are 

merely witnesses assisting, so I do not see any conflict of interest.  

Quite frankly, I do not see any prima facie case against either of 

them, so when there is a prima facie case that one or more of them 

has breached parliamentary privilege, or been a party to it, then that 

issue would arise.  But, at this point, we are a long way removed from 

that.  They would address you on that if there was any concern with 

the committee.  They have not been asked to address that, and we are 

quite confident that they have not breached parliamentary 

privilege.”593 

18.12 Mr Edel gave the following evidence: 

“ Mr URQUHART:  Now, Mr Edel, as you have already mentioned, 

you gave evidence before this select committee on 16 May 2007.  

Have you subsequently discussed your evidence you gave on that 

occasion with anyone else? 

Mr Edel:  No. 

                                                      
592  Hon Shelley Archer MLC, Transcript of Evidence, 24 September 2007, pp37-39. 
593  Mr Richard Price, Barrister, Transcript of Evidence, 17 September 2007, p2. 
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Mr URQUHART:  Has anyone else discussed their evidence to this 

select committee with you? 

Mr Edel:  No. 

Mr URQUHART:  Has anyone told you that they have given or will 

be giving evidence before this select committee? 

Mr Edel:  Yes. 

Mr URQUHART:  Who has that been? 

Mr Edel:  Mr Jones has indicated to me that he has given evidence 

and that he had been requested to attend on a second occasion.  Mr 

McMahon - Nathan McMahon - has indicated - I cannot remember 

whether he has given evidence on an earlier occasion, but indicated 

that he had been required to give evidence, and Mr Clive Jones had 

indicated that he had been required to give evidence. 

Mr URQUHART:  Was that the extent of the conversations each of 

those three men had with you? 

Mr Edel:  In substance, yes.  Mr Jones and I have discussed legal 

matters relating to issues of privilege.  We have discussed documents 

that were required to be sent to the committee because they are on a 

file that we both work on.  We have discussed the nature of 

parliamentary privilege in broad outline, but it would not have gone 

further than that. 

Mr URQUHART:  When did these discussions take place? 

Mr Edel:  Well, they would have taken place over the last few months, 

I suppose. 

Mr URQUHART:  Any discussions taken place this week? 

Mr Edel:  With whom?   

Mr URQUHART:  With Mr Jones - that is, Alex Jones.  

Mr Edel:  Only the fact that he - no, not this week, no.  He told me 

last week that he had given evidence, but not this week, no. 

Mr URQUHART:  I am sorry; I should have included last week.  So 

you discussed the fact that he had given evidence last week? 
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Mr Edel:  Yes. 

Mr URQUHART:  All right.  Aside from those matters that you have 

already mentioned, was anything else discussed? 

Mr Edel:  Not that I can remember.”594 

Conversations Between Mr Noel Crichton-Browne and Ms Philippa Reid 

18.13 Mr Noel Crichton-Browne gave the following evidence of discussions he had had with 
Ms Philippa Reid regarding their evidence: 

“ Mr URQUHART:  Can you recall whether you discussed with 

anyone, apart from your legal counsel, the contents of your evidence 

at that hearing on 17 April?  

Mr Crichton-Browne:  No, I do not recall. 

Mr URQUHART:  No, you did not? 

Mr Crichton-Browne:  I do not recall.   

Mr URQUHART:  With respect to your appearance here today, have 

you disclosed to anyone, apart from your legal counsel, the fact that 

you had been asked to give evidence?  

Mr Crichton-Browne:  Yes, I have. 

Mr URQUHART:  Who has that been with? 

Mr Crichton-Browne:  I advised Philippa Reid.   

Mr URQUHART:  Did she also convey to you that she had been 

requested to appear?  

Mr Crichton-Browne:  Yes.   

Mr URQUHART:  Did you discuss with Ms Reid aspects of 

speculation by yourself as to what aspects - 

Mr Crichton-Browne:  No. 

Mr URQUHART:  - of your evidence might be covered?  No?. 

Mr Crichton-Browne:  No, I believe not.   

                                                      
594  Mr Robert Edel, Partner, DLA Phillips Fox, Transcript of Evidence, 17 September 2007, pp3-4. 
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Mr URQUHART:  Did you discuss at all with her the fact that she 

had disclosed to you an agenda item of the standing committee’s 

meeting which you have already referred to?  

Mr Crichton-Browne:  I think I speculated as to why she might be 

called.   

Mr URQUHART:  And did you proffer that as one explanation as to 

why she might be called?  

Mr Crichton-Browne:  I think, umm - I think so, yeah.   

Mr URQUHART:  What was her - can you recall her response to 

that?  

Mr Crichton-Browne:  Well, other than the fact that she is 

enormously distressed and we have had to find a way of not 

discussing these things - which can I tell you in the circumstances is 

very traumatic - we were careful so far as possible not to discuss 

matters which would contaminate each other.  I have got to tell you it 

is not easy.”595 

18.14 Ms Reid gave the following evidence: 

“ Mr URQUHART:  With respect to the calling of you by this select 

committee to give evidence here today, have you discussed that fact 

that you have been called with anyone? 

Ms Reid:  I was told by the clerk assisting when I received the letter 

that I was allowed to discuss - I was allowed to disclose the fact that I 

had been called and what the terms of reference for the committee 

actually were, and, obviously, I have discussed it with my counsel. 

Mr URQUHART:  Right.  And when you were told you could discuss 

that, was it confined to discussing that with counsel? 

Ms Reid:  The - 

Mr URQUHART:  The fact that you had been called and the terms of 

reference. 

Ms Reid:  I have told members of my family. 

Mr URQUHART:  Right.  Have you told Mr Crichton-Browne? 

                                                      
595  Mr Noel Crichton-Browne, Transcript of Evidence, 11 September 2007, pp27-28. 
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Ms Reid:  Yes. 

Mr URQUHART:  Has he told you -  

Ms Reid:  Yes. 

Mr URQUHART:  - that he has also been called? 

Ms Reid:  Yes. 

Mr URQUHART:  Have you discussed any aspects of what your 

evidence might be if you were asked any questions? 

Ms Reid:  It is fairly difficult when you do not know what it is you are 

going to be questioned on; no. 

Mr URQUHART:  Right.  Were you aware that Mr Crichton-Browne 

had given evidence before this select committee in April of this year? 

Ms Reid:  Yes. 

Mr URQUHART:  Did he discuss with you anything that he gave 

evidence about at that hearing? 

Ms Reid:  No. 

Mr URQUHART:  You sure about that? 

Ms Reid:  Not to the best of my recollection, no.”596 

Conclusion 

18.15 The Committee notes that a conspiracy to deceive a committee is a breach of privilege 
and a contempt of Parliament: Cater’s Case (1724) LJ (1722-26) 406; case of 

Campbell and others CJ (1727-32) 568.597  

18.16 The Committee notes with interest that many of the witnesses did not outright deny 
their discussions with other witnesses, preferring instead to say that they “do not 

recall” . 

18.17 There was not sufficient evidence for the Committee to conclude one way or the other 
as to whether the communications between witnesses amounted to an unauthorised 

                                                      
596  Ms Philippa Reid, Transcript of Evidence, 11 September 2007, p7. 
597  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 20th Edition, Sir 

Charles Gordon (Editor), Butterworths, London, 1983, p148. 
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disclosure of the Committee’s private proceedings or an attempt to collude on the 
evidence to be provided to the Committee. 

18.18 Although the Committee makes no findings as to collusion in these instances, it notes 
that it was inappropriate for witnesses to have discussed amongst themselves their 
appearances before the Committee at private hearings.   

MR JULIAN GRILL - DISCLOSURE OF COMMITTEE EVIDENCE TO MR BRIAN BURKE  

18.19 Mr Julian Grill was a Member of the Legislative Assembly between 1977 and 2001.  
He held various ministerial portfolios between 1983 and 1990.598  He was a Member 
of the Public Accounts Committee in 1981, and Chairman of the Select Committee on 
Country Hospitals and Nursing Posts (1990-1992), and Member of the Select 
Committee on Petroleum Products Pricing in Western Australia (2000).599  The 
Committee was therefore surprised to learn that Mr Grill had provided Mr Burke with 
copies of evidence that he had been required to provide to the Committee.   

18.20 The Committee finds it difficult to believe that having had access to documents 
relevant to the inquiry, Mr Burke would not have refreshed his memory if not for the 
first hearing, then certainly for the second hearing.  Perhaps it would have been 
prudent for Mr Burke to have done so and it is likely to have enabled Mr Burke to 
have answered more of the questions put to him.  Perhaps he viewed being unable to 
recollect a more convenient position. 

18.21 During the course of a private hearing on 13 June 2007 Mr Grill was requested to 
search for and provide to the Committee a number of documents relevant to the 
Committee’s inquiry.  Mr Grill subsequently provided those documents to the 
Committee under cover of a letter dated 16 July 2007. 

18.22 Mr Burke appeared before the Committee for his second hearing on 10 September 
2007.  It was apparent that Mr Burke’s recollection of certain events had improved 
considerably since his appearance before the Committee on 17 April 2007.  The 
Committee notes the following evidence: 

“ Mr URQUHART:  So, my original question to you some time ago 

now was: has in fact your recollection improved since April of 2007?   

                                                      
598  Minister for Transport, Regional Development, and the North West with special responsibility for 

Bunbury 2000 (1983-1986); Minister for Agriculture, the South West, Fisheries, Transport (until 12 May 
1986), the North West (until 16 March 1987) and Assisting the Minister for Economic Development and 
Trade (from 25 February 1988) (1986-1989); Minister for Economic Development and Trade, and 
Tourism (1989-1990): Professor David Black and Professor Geoffrey Bolton, Biographical Register of 
Members of the Parliament of Western Australia, Vol. 2, 1930-2004, State Law Publisher, Perth, 2004, 
p82. 

599  Professor David Black and Professor Geoffrey Bolton, Biographical Register of Members of the 
Parliament of Western Australia, Vol. 2, 1930-2004, State Law Publisher, Perth, 2004, p82. 
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Mr Burke:  Well -  

Mr URQUHART:  I gather the answer to that must be: “Yes it has, 

because I now can recall this is what Ms Archer also said to me.”   

Mr Burke:  The process of taking me through these things naturally 

results in my recalling things etc, but I do not think my memory has 

improved dramatically or diminished dramatically.”600 

18.23 At Mr Burke’s hearing on 17 April 2007 he gave the following evidence: 

“ The CHAIRMAN:  Meetings with lawyers took place.  Can you give 

us the approximate dates?  Was it before 30 October or after 30 

October?   

Mr Burke:  I am sorry, I just do not know.  I cannot remember at all.  

If I had to guess, I would say before 30 October, but -  

The CHAIRMAN:  You would not have any diary entries which 

would give that indication.   

Mr Burke:  The CCC might have some, but I do not.”601 

18.24 During Mr Burke’s hearing it became apparent that his counsel had a pile of relevant 
documents.  The following exchange took place: 

“ Mr URQUHART:  Have you got copies of some emails?   

Mr Burke:  I do not have any copies of emails, no.   

Mr URQUHART:  At all? 

Mr Burke:  No, I do not have any.   

Mr URQUHART: Emails between yourself and Ms Archer regarding 

this particular matter?   

Mr Burke:  I am sure the CCC has got them, and there may be some 

on my computer, but I have not got them here.   

Mr URQUHART:  All right.  Did you try and access those?   

Mr Burke:  I have not, no.   

                                                      
600  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp72-73. 
601  Mr Brian Burke, Transcript of Evidence, 17 April 2007, p11. 



Select Committee of Privilege REPORT 

392 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

Mr URQUHART:  Are you referring to the time when the CCC 

executed the search warrant upon your premises in November of last 

year? 

Mr Burke:  Yes, or whenever it was, yes.   

Mr URQUHART:  Is it not the case that you have had those 

computers returned to you? 

Mr Burke:  Yes. 

Mr URQUHART:  You have? 

Mr Burke:  Yes.   

Mr URQUHART:  Indeed, the material that was on those computers 

can still be accessed by you? 

Mr Burke:  Yes.   

Mr URQUHART:  And have you for the purposes of giving your 

evidence here today - 

Mr Burke:  No, I have not.   

Mr URQUHART:  - had a look at those emails? 

Mr Burke:  No, I have not.   

Mr URQUHART:  What about with respect to your evidence in April 

of this year? 

Mr Burke:  No. 

Mr URQUHART:  Did you access your emails to see whether they 

refreshed your memory at all? 

Mr Burke:  No, I did not.  May I now address the point I tried to 

make previously, Mr Chairman?    

Mr URQUHART:  In a moment, Mr Burke.  When was it that the 

CCC -  

Mr Burke:  Excuse me.  Could I have a brief adjournment, please, for 

one minute, Mr Chairman?   

The CHAIR:  Sure.    
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Mr Burke:  I wish to correct and expand on some evidence I just 

gave.  My counsel advises me - I do not have any of the emails.  My 

counsel does have some emails.  They are not emails from my 

computer.  They are emails given to me by Mr Grill. 

Mr URQUHART:  Right. 

Mr Burke:  He gave me those emails saying he was going to be 

giving them to the committee, so I was - perhaps I was being too cute.   

The CHAIR:  Thank you for clarifying that matter.”602 

18.25 Mr Grill was subsequently questioned by the Committee on 8 October 2007 in relation 
to the material that he provided to Mr Burke: 

“ Mr URQUHART:  You recall during the course of your evidence on 

13 June that the select committee asked you to provide it with a 

number of documents? 

Mr Grill :  Yes. 

Mr URQUHART:  Including file notes of certain meetings, notes of 

telephone conversations, diary entries and certain relevant emails - 

that sort of material? 

Mr Grill :  Yes. 

Mr URQUHART:  And did you in fact subsequently provide the 

select committee with a bundle of documents relating to those 

matters? 

Mr Grill :  Yes; essentially emails. 

Mr URQUHART:  Yes.  Did you provide a copy of those documents 

to anyone else other than the select committee? 

Mr Grill :  Not that I recollect. 

Mr URQUHART:  I am going to give you the opportunity, Mr Grill, 

of thinking carefully about that.  Once more, we are only talking 

about the last four months.  Might have you provided a copy of those 

emails - mainly emails - to anyone else? 

Mr Grill :  I cannot recollect. 

                                                      
602  Mr Brian Burke, Transcript of Evidence, 10 September 2007, p95. 
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Mr URQUHART:  Can you recollect providing that material to Mr 

Burke? 

Mr Grill :  I cannot recollect. 

Mr URQUHART:  Would you dispute the suggestion that you have? 

Mr Grill :  I just cannot recollect. 

Mr URQUHART:  Look, Mr Grill, no doubt after you finished giving 

your evidence on 13 June, you went back and made a search for these 

documents.  Would you agree with that? 

Mr Grill :  I would have done, yes. 

Mr URQUHART:  Would you have done that yourself, or would you 

have directed somebody else to do it? 

Mr Grill :  No, I would have done it myself. 

Mr URQUHART:  And with respect to the emails, if we can just stay 

with those, you would have - 

Mr Grill :  I think they were only emails, were they not? 

Mr URQUHART:  Well, if they were or were not, we are staying with 

the emails.  You would have searched your computer and retrieved 

any copies of emails that you still had? 

Mr Grill :  Yes. 

Mr URQUHART:  Yes.  You would have printed those out into a - 

Mr Grill :  I do not think I did it immediately; I think it was some time 

later. 

Mr URQUHART:  All right.  You would have printed out a hard copy 

of those emails? 

Mr Grill :  I did do. 

Mr URQUHART:  All right.  Can you recall how many copies you 

made? 

Mr Grill :  No, I cannot. 

Mr URQUHART:  You do not know whether it was more than one? 
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Mr Grill :  I cannot recollect. 

Mr URQUHART:  Now, Mr Grill, as you are aware, Mr Burke gave 

evidence before this select committee last month.  It was on 10 

September, and at the bottom of page 93 of the transcript, he states 

this – 

I wish to correct and expand on some evidence I just gave.  

My counsel advises me . . .  

I stop there for a moment; Mr Burke had legal counsel in attendance.   

My counsel advises me - I do not have any of the emails.  My 

counsel does have some emails.  They are not emails from my 

computer.  They are emails given to me by Mr Grill. 

And I said, “Right,” and then at the top of page 94, Mr Burke says - 

He gave me those emails saying he was going to be giving 

them to the committee, so I was - perhaps I was being too 

cute. 

I want to concentrate there.  “He gave me those emails saying he was 

going to be giving them to the committee”; does that help jog your 

memory as to whether in the last, say, two or three months, you have 

provided a copy of these emails that you gave to the select committee 

to Mr Burke? 

Mr Grill :  Is it all of the emails that I gave to the committee, or is it 

some of them, or what? 

Mr URQUHART:  We can only go by what Mr Burke says.  He said, 

“He gave me those emails saying he was going to be giving them to 

the committee”; and at the time when - 

Mr Grill :  How many are there?  Can you not - 

Mr URQUHART:  Well, you see, Mr Grill, these are the questions 

that I am asking you, because Mr Burke says you were the one that 

provided them to him. 

Mr Grill :  How many were there? 

Mr URQUHART:  Well, we do not know; that is what I am trying to 

clarify with you, seeing that you were the one, according to Mr Burke, 

who gave them to him.   
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Mr Grill :  I really cannot recollect. 

Mr URQUHART:  Mr Grill, you recall - 

Mr Grill :  I do not think I would have given him - 

Mr URQUHART:  You do not think you would have given him - 

Mr Grill :  Oh, look, I am not sure. 

Mr URQUHART:  You were about to say you do not think you would 

have given him - what? 

Mr Grill :  Look, I am just not sure.  I was about to say I do not think I 

gave him the emails that I gave to the committee, but look, I am not 

absolutely certain. 

Mr URQUHART:  Well what, then, do you think you might have 

given him? 

Mr Grill :  Well, I do not think I did, but it is possible. 

Mr URQUHART:  All right.  But you have no recollection of doing 

that? 

Mr Grill :  Certainly, if I did, I have forgotten it.  But you are not 

showing me the emails.  How many are there? 

Mr URQUHART:  Well, Mr Grill, this is the point.  We do not know 

how many emails you have given to Mr Burke, because we did not 

pursue that any further with him.  The relevant person to pursue that 

with, I would respectfully suggest, is yourself. 

Mr Grill :  Well, I honestly cannot recollect. 

Mr URQUHART:  This is something that must have happened only in 

the last two or three months.  Would you accept that? 

Mr Grill :  If it happened, it would have happened during that period, 

yes. 

Mr URQUHART:  And you have absolutely no recollection 

whatsoever of ever providing Mr Burke with copies of any emails, let 

alone emails that you have provided to the select committee? 

Mr Grill :  I am telling you I cannot recollect. 
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Mr URQUHART:  I do not suppose, then, you can assist the select 

committee as to how it came about that you would be providing Mr 

Burke with emails? 

Mr Grill :  I cannot recollect. 

Mr URQUHART:  Or why? 

Mr Grill :  I do not know. 

Mr URQUHART:  Or whether it was at his request or you had just 

simply given them to him? 

Mr Grill :  I cannot recollect. 

Mr URQUHART:  Or why you did it? 

Mr Grill :  I cannot recollect. 

Mr URQUHART:  Can you now recall the contents of any other 

conversations you may have had with Mr Burke regarding what took 

place when you testified at the select committee? 

Mr Grill :  I cannot help you more than I have tried to. 

Mr URQUHART:  You simply have a memory blank? 

Mr Grill :  I have told you that I do not recollect discussing any of the 

specifics of my evidence with Mr Burke.   

Mr URQUHART:  Because you realise, do you not, that if you were 

to do so, you would be in contravention of the direction given by the 

Hon Chairman? 

Mr Grill :  That is what you are telling me, and I have got no reason 

to doubt you.”603 

18.26 The Committee finds it difficult to believe that Mr Grill could not recall whether or 
not he had provided Mr Burke with a copy of documents that he had compiled for the 
Committee approximately four months previously.  Providing the documents to Mr 
Burke would have involved Mr Grill copying, collating and physically handing over a 
number of documents. 

                                                      
603  Mr Julian Grill, Transcript of Evidence, 8 October 2007, pp10-13. 
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18.27 The Committee can only come to the conclusion that Mr Grill did, in fact, provide Mr 
Burke with documents requested of Mr Grill by the Committee in a private hearing.  
Mr Grill has therefore disclosed the private evidence of the Committee. 

18.28 The Committee is of the view that the actions of Mr Grill in providing Mr Burke with 
documents that had been specifically identified as relevant by the Committee, had 
resulted in Mr Burke receiving prior warning of the issues of interest to the Committee 
and had effectively tainted the evidence given by Mr Burke on 10 September 2007. 

Finding 19 

The Committee finds that, between 13 June 2007 and 10 September 2007, Mr Julian 
Grill provided Mr Brian Burke with copies of documents that had been requested of Mr 
Grill by the Committee in a private hearing, and that Mr Grill had further advised Mr 
Burke of the fact that those documents had been requested by the Committee. 

The provision of the documents and the accompanying disclosure of the private 
proceedings of the Committee is a breach of privilege and a contempt of the Parliament. 

Recommendation 20:  The Committee recommends that the Legislative Council order 
Mr Julian Grill to make an unreserved written apology to the House for the 
unauthorised disclosure of the Committee’s private proceedings to Mr Brian Burke, 
and that the apology be provided within seven days of the order of the House. 
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CHAPTER 19 

OBSERVATIONS ON THE COMMITTEE ’S PROCESS 

BREAKING NEW GROUND 

19.1 The Committee notes that the availability and use of CCC audio intercept evidence 
afforded an unforseen degree of complexity to the Committee’s hearings and 
deliberations.   

19.2 This is the first time that any committee of this nature has had to deal with this type of 
evidence.  Neither the Committee nor the CCC had a precedent on which to base  
interactions between the two bodies, and a substantial amount of the Committee’s 
time was devoted to clarifying the legal framework within which those interactions 
were to take place. 

OBSERVANCE OF NATURAL JUSTICE 

19.3 Procedural fairness, or “natural justice”  as it is otherwise known, is a body of rules 
developed by the courts to govern administrative decision-makers.  Butterworths 

Australian Legal Dictionary defines “procedural fairness” as: 

“Principles developed at common law to ensure the fairness of the 

decision-making procedure of courts and administrators.  The term is 

used interchangeably with ‘natural justice’: Kioa v West (1985) 159 

CLR 550; 62 ALR 321.  The three rules of procedural fairness are the 

hearing rule, the bias rule, and the no-evidence rule.” 604 

19.4 In summary, the hearing rule requires a decision-maker to afford a person whose 
interests will be adversely affected by a decision an opportunity to present their 
case.605  The bias rule is that a decision-maker must not have an interest in the 
outcome of an issue or the appearance of bias.606  The no-evidence rule is that a 
decision must be based on logically probative evidence.607 

19.5 It should be noted, however, that due to the nature of parliamentary privilege, 
parliamentary committees are not subject to judicial review and the rules of procedural 
fairness developed by the courts.  As a result, parliamentary committee inquiries are 

                                                      
604  The Honourable Dr Peter E. Nygh and Peter Butt (General Editors), Butterworths Australian Legal 

Dictionary, Butterworths, Sydney, 1997, p928. 
605  Ibid, p546. 
606  Ibid, p126. 
607  Ibid, p788. 
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often criticized for their perceived failure or unwillingness to adopt standards of 
procedural fairness. 

19.6 Indeed, the Committee received many submissions from witnesses’ legal counsel that 
objected at great length to the Committee’s procedures and erroneously sought to 
compare the processes of a parliamentary committee to those more commonly found 
in adversarial court proceedings.  Repeated requests by witnesses for lengthy 
particularisation of ‘allegations’ and findings, along with demands for access to 
private evidence, were distinctly out of place in the context of a select committee of 
privilege.   

19.7 In the case of standing committees, the Legislative Council has addressed these 
criticisms to some extent by Standing Order 330, which states: 

 “Witnesses entitlements 

330. Subject to order any person examined before a committee is 

entitled to: 

(a)  access to relevant documents; 

(b)  raise any matter of concern to that person relating to 

evidence to be given or documents produced; 

(c)  benefit of counsel; 

(d)  apply for all or part of that person’s evidence to be 

given in private session and for an order restricting 

publication of, or access to, that evidence; 

(e)  decline to answer a question or produce a document 

on the grounds that the question is unlawful or 

outside the scope of the matters in issue or under 

inquiry; 

(f)  be informed before evidence is given that if part of it 

might incriminate himself or another person, that fact 

should be made known to the committee before that 

part is actually given; 

(g)  know of and, if desired rebut, any allegations made 

against the person whether or not those allegations 

amount to criminal conduct or dealing; 

(h)  a reasonable opportunity to correct errors in a 

transcript of evidence; and 
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(i)  provide supplementary or new evidence.” 

19.8 In the past a number of select committees have also either been appointed with 
Standing Order 330 applying to them, or the select committee itself has resolved to 
adopt Standing Order 330. 

19.9 The Committee adopted standing committee Standing Order 330 for the purposes of 
this inquiry.   

19.10 It should be noted that Standing Order 330(a) posed some practical difficulties for the 
Committee, given that Standing Order 361 requires all evidence of a select committee 
to be kept private until the committee reports to the Legislative Council.  To overcome 
this obstacle, witnesses were only given access during the course of their private 
hearings to any documentary evidence referred to by the Committee in the course of 
those hearings.  The witnesses were also subsequently given access to these 
documents at the Legislative Council Committee Office in order to assist them in the 
preparation of submissions on the preliminary findings. 

19.11 The following procedures were adopted with respect to the first round of hearings 
conducted by the Committee (April 2007 to June 2007): 

• witnesses were invited to make opening statements or submissions at the 
beginning of each hearing; 

• witnesses were invited to make closing statements or submissions at the end 
of each hearing; 

• the uncorrected transcript of evidence was provided to witnesses for 
correction and the witnesses were invited to make further submissions 
expanding or clarifying their evidence.608  

19.12 During the period between the end of the first round of hearings and the 
commencement of the second round of hearings (that is, June 2007 to September 
2007), there was ample opportunity for witnesses to make additional submissions.  A 
number of witnesses took the opportunity during this period to lodge objections to the 
Committee’s process, its approach to natural justice and on various legal matters.  No 
witness took the opportunity in this period to make any substantive additions to their 
evidence. 

19.13 The following procedures were adopted with respect to the second round of hearings 
conducted by the Committee (September 2007 to October 2007): 

                                                      
608  The Committee notes that Mr Noel Crichton-Browne and Mr Robert Edel took up the opportunity to 

clarify aspects of their evidence. 
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• witnesses were invited to make opening statements or submissions at the 
beginning of each hearing; 

• witnesses were invited to make closing statements or submissions at the end 
of each hearing; 

• the uncorrected transcript of evidence was provided to witnesses for 
correction and the witnesses were invited to make further submissions 
expanding or clarifying their evidence and were invited to view the transcripts 
of CCC intercepts and other exhibits used during their hearings at the 
Legislative Council Committee Office. 

19.14 It is noted that Hon Shelley Archer MLC appeared before the Committee at four 
separate hearings, and so was provided with a greater opportunity than other witnesses 
to make submissions to the Committee. 

19.15 All witnesses were advised that they had the benefit of counsel.  The letter advising 
witnesses of their scheduled hearing date for the second round of hearings also stated: 

“The Committee advises that it will have the benefit of a counsel 

assisting the Committee with the questioning of witnesses.  You may 

wish to bear this fact in mind when considering whether to engage 

your own legal counsel in accordance with the entitlements of 

witnesses as set out in the attached witness information sheet.  Please 

note, however, that the legal counsel for a witness is not permitted to 

sit at the witness table nor address the Committee directly - that is, 

your counsel may not represent you or respond to the Committee on 

your behalf.” 

19.16 A number of witnesses sought, and received, from the Committee information as to 
the identity of the Committee’s counsel assisting prior to their hearings.   

19.17 Some witnesses had the benefit of senior counsel (Mr Brian Burke and Mr Noel 
Crichton-Browne) during hearings. 

19.18 Some witnesses consulted counsel before answering almost every question put to 
them by the Committee.  This exceeded what is normally deemed appropriate in a 
committee hearing, as it effectively amounted to counsel making representations to the 
Committee through the witness.  The Committee tolerated these interruptions, 
however, due to the seriousness of the matters before the Committee and the 
recognised need for witnesses to be afforded as much legal assistance as committee 
processes would permit. 

19.19 Throughout the inquiry, letters sent to witnesses invited them to contact the relevant 
Clerk Assistant if they had any queries in relation to the inquiry.  Most witnesses took 
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up this invitation, and both the Clerk Assistants and the Clerk of the Legislative 
Council fielded numerous requests for advice by telephone and email, particularly in 
the days leading up to hearings. 

19.20 All witnesses whom it was proposed that the Committee would make adverse findings 
against were provided with an opportunity to make submissions on the draft findings 
and possible penalties.  The affected witnesses were given seven days to prepare their 
submissions.  The Committee notes that legislation such as the Environmental 

Protection Act 1986 allows only 14 days for the lodgement of appeals against 
complex environmental reports.609  

19.21 The period of seven days was also considered more than adequate given that relevant 
material had already been shown to witnesses during hearings held up to a month 
beforehand.  The witnesses and their counsel were also given access to the documents 
shown to them during their hearings, although due to the nature of this private 
evidence copies could not be taken and the inspection took place at the Legislative 
Council Committee Office. 

19.22 The Legislative Council Committee Office was opened on a Saturday to enable       
Ms Philippa Reid (a country-based witness) and Mr Noel Crichton-Browne an 
opportunity to inspect relevant documents. 

19.23 Despite many objections to the seven day deadline for submissions, the Committee 
received a number of very lengthy submissions from witnesses - several being over 60 
pages in length.  

19.24 The Committee notes that it has not been the practice of Legislative Council 
committees to accept oral or written submissions from counsel on behalf of a witness.  
Nevertheless, despite it being open to the Committee to decline to accept written 
submissions on the preliminary findings that were made by a witness’s counsel, the 
Committee allowed such written submissions to be made on this occasion. 

19.25 The Committee noted that several witnesses objected to the fact that the Committee 
would not entertain oral submissions on the Committee’s preliminary findings.  The 
decision not to accept oral submissions was based on the Committee’s impression that 
most of the witnesses had felt inconvenienced and distressed by their attendance at 
hearings, and that they would not have wished to attend further hearings if it could be 
avoided.  The Committee’s desire to treat all witnesses equally had therefore led to 
criticism from a minority of witnesses. 

19.26 In fact, the Committee’s attempts to ensure, to the fullest extent possible, that 
witnesses were treated equally at all times led to a number of objections.  The 
Committee attracted considerable criticism for refusing to re-schedule hearings and 

                                                      
609  Section 100, Environmental Protection Act 1986. 
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not extending the due date for submissions on the preliminary findings.  The 
exceptions to this equal treatment were: 

a) Mr Matthew Rimes was travelling interstate at the time he was due to appear 
before the Committee, and as the Committee required him to access relevant 
documents at his former place of employment, his hearing was rescheduled 
from Tuesday, 11 September 2007 to Wednesday, 12 September 2007. 

b) Mr Julian Grill was overseas at the time of his scheduled hearing on Monday, 
10 September 2007 until the end of September 2007, and so his hearing was 
re-scheduled to 8 October 2007. 

c) Mr Clive Jones was overseas at the time that he received the Committee’s 
preliminary findings, and so the Committee gave him an extension until 
5:00pm on Friday, 26 October (five working days from his return) to lodge his 
submission on the preliminary findings. 

d) Hon Anthony Fels MLC lodged his submission on the Committee’s 
preliminary findings with the Committee two days after the due date.  His 
explanation for the late lodgement included the fact that he had been unable to 
instruct counsel in time and had prepared his submission himself.  The 
Committee accepted this late submission. 

19.27 A number of delays occurred during the course of the inquiry that were beyond the 
control of the Committee.  The most notable example of this was the cancellation of 
the second round of hearings in July 2007 at short notice.  The Committee made every 
effort to minimise delays during the course of the inquiry, such as by having many 
brief meetings at irregular times and places at very short notice in order to authorise 
responses to various procedural and legal questions raised by witnesses.  Most of the 
delays that did occur were for very good reason, such as the last-minute receipt of 
crucial CCC audio intercept evidence, the need to obtain a legal opinion on the CCC 
evidence, and the time taken to properly brief counsel assisting the Committee. 

19.28 Another criticism levelled at the Committee was that it had failed to provide full 
particulars in support of its findings and had failed to disclose all relevant evidence on 
which the Committee relied.  It must be noted that the Committee erred on the side of 
caution in not providing copies of CCC intercept evidence to witnesses.  Not only was 
the Committee bound by the non-disclosure provisions of Standing Order 361, but it 
was also felt that the witnesses may be exposed to the non-disclosure provisions of the 
Corruption and Crime Commission Act 2003 should they receive copies of relevant 
CCC evidence. 

19.29 In summary, the Committee found that there was constant tension between the 
Committee’s desire to afford witnesses natural justice, and the significant constraints 
imposed upon the Committee by the Standing Orders and custom and usage. 
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THE SCOPE OF THE COMMITTEE ’S TERMS OF REFERENCE 

19.30 The Committee’s terms of reference relevantly state: 

“(1) A Select Committee of Privilege be appointed to inquire into 

and report on - 

(a) whether there has been any disclosure of 

deliberations of the Standing Committee on Estimates 

and Financial Operations relating to a proposed 

inquiry into the State’s Iron Ore industry; 

(b) if so, whether such disclosure constitutes a breach of 

the privileges, or is a contempt, of this House; and  

(c) if the Committee so finds, what penalty, if any, the 

House might impose for the breach or contempt.” 

19.31 It was suggested by legal counsel for a number of witnesses during the course of the 
inquiry that the Committee was restricted from inquiring into anything that happened 
prior to 30 October 2006, being the date of the first meeting when the Standing 
Committee on Estimates and Financial Operations considered a proposed inquiry into 
the State’s iron ore industry.  The Committee was astounded at the suggestion that the 
Committee could not ask any questions relating to matters occurring before the 
identified disclosures, even where it was clear on the evidence that every disclosure 
identified by the Committee had its origins in events well before 30 October 2006.    

19.32 In the Committee’s view it was also essential to the Committee’s investigation as to 
whether a disclosure was either a breach of privilege and/or a contempt that the 
Committee knew all of the surrounding facts of a disclosure, including any motivation 
or strategy behind the disclosure.  Furthermore, the seriousness and the intent behind a 
disclosure goes to the penalty that the Committee recommends to the Legislative 
Council.  Such a recommendation can only be made after a thorough consideration of 
all facts relevant to the disclosure. 

19.33 Overly-legalistic interpretations of the Committee’s terms of reference do not sit 
comfortably with the Committee’s obligation to thoroughly investigate and report to 
the Legislative Council on each of the identified disclosures. 

19.34 Similarly, as a committee of privilege established to investigate suspected breaches of 
privilege and contempts against the Parliament, the Committee itself holds an 
ancillary power to make findings in relation to any contempts committed against the 
Committee’s own proceedings, and which are obvious on the evidence before the 
Committee.  It would be nonsensical to suggest that this Committee must report all 
such clear contempts against it back to the House for another select committee of 



Select Committee of Privilege REPORT 

406 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

privilege to be established to make findings in relation to those contempts based on 
the exact same evidence that is currently before this Committee. 

ADMINISTERING THE OATH OR AFFIRMATION TO WITNESSES 

19.35 One privilege inherited by the Legislative Council from the House of Commons is the 
entitlement to administer oaths or affirmations to witnesses.  The administering of an 
oath or affirmation to witnesses was part of select committee proceedings in the past, 
but has not been undertaken recently. 

19.36 The Committee, in determining how its proceedings were to be conducted consistent 
with the standing orders and the privileges of the Legislative Council, resolved to 
administer the oath or affirmation to all witnesses over the course of the inquiry.  

19.37 The Senate Committee of Privileges administered an oath to witnesses in a 1984 
inquiry into an unauthorised disclosure: 

“The Committee of Privileges at that time realised that it could not 

treat only the publishers as guilty of an offence without making an 

attempt to discover the source of the leak. It did so by requiring all 

members of the relevant Senate select committee which had made the 

complaint, together with staff of the committee, to swear that they had 

not improperly divulged grossly prejudicial material taken as 

evidence in camera. This was the first time in the history of the Senate 

that senators were required to give sworn evidence before a Senate 

committee.”610 

19.38 It is also noted in Erskine May that the Committee on Standards and Privileges has 
reported that in any future investigation of matters of privilege or of complaints about 
the conduct of Members, it would be its normal practice to take evidence on oath.611   

19.39 The Committee notes that the use of the oath may also make a prosecution under s 57 
of the Criminal Code easier. 

Recommendation 21:  The Committee recommends that the Clerk of the Legislative 
Council and all Committee Chairs ensure that at any Legislative Council committee 
hearing, an oath or affirmation is administered to all witnesses. 

 

                                                      
610  Commonwealth, Senate, Committee of Privileges, Report 122, Parliamentary Privilege - unauthorised 

disclosure of committee proceedings, June 2005, p4. 
611  Erskine May’s Treatise on The Law, Privileges, Proceedings and usage of Parliament, Butterworths, 22nd 

Edition, 1997, p654. 
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CLAIMS OF LEGAL PROFESSIONAL PRIVILEGE  

19.40 A number of witnesses sought to rely on legal professional privilege as a ground not 
to provide relevant evidence to the Committee.  Some witnesses, even when providing 
the evidence requested by the Committee, sought to preface their evidence by 
purporting to claim that legal professional privilege applied to the evidence that they 
were about to provide. 

19.41 For instance, Mr Alex Jones stated the following during his first hearing: 

“My understanding of legal professional privilege is that the High 

Court has accepted that it is an inherent and important right that is 

only removed by express or necessary implication by statute.  I am not 

aware of any section that specifically says that legal professional 

privilege is overridden by parliamentary legislation.  I would be 

happy to be directed to such a provision.  Having said that, I am by 

no means trying to be difficult here and obstruct where this committee 

is going.   

I might add that while I take the view that much of what I anticipate I 

am likely to be asked is the subject of legal professional privilege.  I 

do have instructions from my client to waive that privilege in most 

respects unless, perhaps, the inquiry extends beyond the scope of 

what we might have anticipated.”612 

19.42 The Committee notes that it has never been accepted in any comparable representative 
legislature that legal professional privilege provides a ground for refusal of 
information in a parliamentary proceeding.   

19.43 The only statutorily recognised ground for withholding information from a 
parliamentary committee is that the matter is of a private nature and does not affect 
the subject mater of the inquiry, under s 7 of the Parliamentary Privileges Act 1891. 

CORRESPONDENCE TO THE COMMITTEE BY WITNESSES 

19.44 The Committee also wishes to note an unusual aspect of this inquiry which took up 
much of the Committee’s time.   

19.45 Many of the witnesses heard by the Committee engaged legal counsel to assist them.  
It is noted that the Committee did encourage this practice so as to ensure as high a 
level of natural justice was accorded to witnesses as the standing orders and 
committee process would permit. 

                                                      
612  Mr Alex Jones, Senior Associate, DLA Phillips Fox, Transcript of Evidence, 16 May 2007, p2. 
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19.46 Nevertheless, the Committee was often faced, particularly in the week leading up to a 
hearing and immediately after a hearing, with a barrage of correspondence from a 
number of witnesses and their solicitors questioning and seeking clarification of 
various aspects of the Committee’s procedure.  Additional Committee meetings were 
often scheduled at very short notice in order to respond to these last-minute requests 
for information or concessions. 

19.47 The Committee wishes to record that a significant amount of Committee meeting time 
and correspondence was dedicated to dealing with these procedural queries, often on 
very basic and repetitive issues, and that such demands did significantly impact on the 
Committee’s reporting time. 

CLAIM OF BIAS AGAINST HON ADELE FARINA MLC 

19.48 On both occasions that Brian Burke appeared before the Committee he raised the issue 
of bias in relation to Hon Adele Farina MLC’s membership of the Committee. 

19.49 On 17 April 2007 Mr Burke stated: 

“I notice Adele is on the committee.  I am very fond of Adele and 

known her for a long time, but at the CCC she said that I had 

blackmailed her into doing certain things or trying to.  Now, I am not 

worried about that at all, but there may be an apprehension of bias in 

the fact that she is here.  But I would just like to say I do not mind at 

all her being here, and I did not raise it previously.” 613 

19.50 On 10 September 2007 Mr Burke stated: 

“The next matter I want to raise with you is the participation of Adele 

Farina in the committee.  I raised this gently and as nicely as I could 

when last I appeared before you.  I explained to you that led by 

Mr Urquhart, Adele had said at the hearing of the CCC that she 

believed I was blackmailing her, that she was angry, that she was 

affronted, that she was upset, and in a number of different ways she 

expressed views that I do not believe can be accommodated by her 

persistence on the committee.   

I accept - and that is why I raised it in the way that I raised it last 

time - it is not my job to tell the committee who its members should 

be.  I simply raise my concern about Adele’s participation.  I guess 

the first level of responsibility to address that is with her, but then it is 

with the committee.  I fail to see how Adele can say those things about 

                                                      
613  Brian Burke, Transcript of Evidence, 17 April 2007, p12. 
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me and then sit in judgement on me.  I will leave that for the 

committee to consider.  It is an unfairness.”614   

19.51 The Committee noted this claim of bias, and on the insistence of Hon Adele Farina 
MLC the Committee has on two occasions considered this claim of bias and has 
resolved to reject it.  The Committee notes that the membership of the Committee was 
determined by the Legislative Council in full knowledge of all facts on the public 
record.  All Members of Parliament have a party, factional or friendship bias of some 
description and, if the no-bias rule were applied strictly, it would be impossible to 
appoint Members to select committees of privilege.  Hon Adele Farina MLC is only 
one of three Members on the Committee.  The Committee also notes that Hon Adele 
Farina MLC is legally qualified and through her training is able to objectively assess 
the facts before the Committee.  The Committee and Hon Adele Farina MLC also 
sought advice on this issue from the then Clerk of the Legislative Council and the 
Clerk Assistant (House). 

THE USE OF COUNSEL ASSISTING BY THE COMMITTEE  

The Reason for Engaging Counsel Assisting 

19.52 In the Committee hearings held between April and July 2007 the Committee’s 
questions were put to witnesses by the Chairman for the most part, with other 
Members also asking questions as required. 

19.53 In July 2007 the Committee resolved to engage a barrister as counsel assisting to ask 
questions on behalf of the Committee in the second round of hearings.  The primary 
reasons for this decision were that: 

a) the Committee had previously adopted Standing Order 330, which allowed 
witnesses the benefit of counsel, and most key witnesses had availed 
themselves of this benefit to a very high degree (to the point that hearings 
were being regularly interrupted whilst witnesses sought advice), and so it 
was considered that the use of counsel assisting by the Committee would 
balance proceedings;  

b) the Committee had been dealing with a large number of procedural objections 
during hearings and was finding that this was disrupting the Committee’s line 
of questioning.  The Committee felt that it would be better for Counsel 
assisting to ask questions, leaving the Chair free to deal with maintaining 
order, objections and points of relevance; 

                                                      
614  Ibid, p4. 
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c) the evidence provided to the Committee by the CCC conflicted sharply with 
the evidence given by a significant number of the witnesses in the first round 
of hearings; 

d) the Committee felt that it was important that the Committee, in the interests of 
fairness, attempt to clarify the conflicting evidence rather than simply 
reporting to the Legislative Council and condemning a large number of 
witnesses for false evidence without first putting the evidence provided by the 
CCC to those witnesses; 

e) the Committee had gathered an unusually large volume of documentary 
evidence which the Committee felt needed to be put to certain witnesses in a 
planned, carefully ordered, fashion with limited interruptions; 

f) the determination of the truth of a matter where there is sharply conflicting 
evidence requires skill and experience in questioning witnesses in an 
adversarial court-like environment;  

g) the Committee was dealing with witnesses experienced at giving evasive 
answers; and 

h) the Committee felt that the questioning of witnesses by an experienced 
barrister would be more efficient, more directed, and fairer to witnesses who 
at that stage faced serious contempt findings based on their prior evidence.  

19.54 The Committee formed the view that the use of counsel assisting did not conflict with 
Standing Order 357, which states: 

“ Examination of witnesses 

357. The examination of witnesses before every select committee shall 

be conducted as follows, viz. - The Chairman shall first put to the 

witness, in an uninterrupted series, all such questions as he may deem 

essential, with reference either to the subject referred to therein, or to 

any branch of that subject, according to the mode of procedure 

agreed on by the committee. The Chairman shall then call on the 

other Members severally by name to put any other questions which 

may have occurred to them during the course of the examination; and 

the name of every Member so interrogating a witness shall be noted 

and prefixed to the questions asked. All replies to questions put shall 

be in writing; but if the committee be attended by a shorthand writer 

the notes of such shorthand writer shall be sufficient.” 
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19.55 The Committee received written advice from the then Clerk of the Legislative Counsel 
on the use of Counsel Assisting.615   

19.56 At the second round of hearings, the procedure adopted by the Committee was that 
questions were asked by the counsel assisting on behalf of, and through, the 
Chairman.  Counsel Assisting was extensively briefed by the Committee and for the 
key witnesses, draft questions were provided to Counsel Assisting by the Committee.  
The line of questioning and the exhibits to be put to witnesses by the counsel assisting 
was approved by the Committee prior to each hearing.  The Chairman maintained 
control of the proceedings at all time, and all Members were able to ask questions of a 
witness at any time.  The Committee viewed the role of counsel assisting as generally 
akin to that of general committee staff during a hearing, whom often prepare questions 
for hearings and suggest questions to Members during the course of a hearing. 

19.57 Mr Philip Urquhart, Barrister, was subsequently instructed by the Committee for this 
purpose.  A significant reason behind Mr Urquhart’s appointment was that he was 
familiar with the evidence that had been provided to the Committee by the CCC, due 
to his engagement by the CCC as Counsel Assisting in the CCC’s inquiry into 
Lobbying and Alleged Public Sector Misconduct.  The engagement of Mr Urquhart 
therefore allowed the Committee to conduct its hearings, and thereby conclude its 
inquiry, in a much timelier manner than if another barrister had to be briefed on the 
large volume of evidence before the Committee from scratch. 

19.58 Prior to Mr Urquhart’s engagement, the Committee granted him approval to reveal the 
nature of his brief from the Committee to the CCC so as to ensure that no objection 
was raised by the CCC prior to his engagement. 

19.59 As Mr Urquhart was no longer engaged by the CCC when appointed to assist the 
Committee, he was under no obligation to provide any additional information or 
evidence to the CCC, and was prevented from doing so by parliamentary privilege in 
any event. 

19.60 It should be noted that Mr Urquhart’s terms of engagement were purely to settle the 
questions for witnesses and to ask those questions on behalf of the Committee during 
hearings.  The Committee itself approved the line of questioning for, and the evidence 
to be presented to, each witness prior to their hearing.  The Committee spent a 
considerable period of time briefing Mr Urquhart on parliamentary privilege and in 
settling the questions for witnesses.   

19.61 Mr Urquhart played no role in the consideration of any objections raised by witnesses 
during the hearings, and nor did he play a role in the determination of any questions of 
relevance by the Committee. 

                                                      
615  See Appendix 3. 
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19.62 Mr Urquhart’s instructions ceased immediately after the final hearing on 8 October 
2007.  Mr Urquhart at no stage provided procedural or legal advice to the Committee, 
and nor did he provide to the Committee any comment on, or assessment of, the 
evidence received by the Committee.  Mr Urquhart had no involvement in the drafting 
of the Committee’s findings, recommendations or report. 

19.63 The Committee notes that at the CCC hearings in February 2007 in relation to 
Lobbying and Alleged Public Sector Misconduct, Mr Philip Urquhart did not question 
Hon Shelley Archer MLC in relation to the proposed iron ore inquiry before SCEFO.  
Neither did he question Mr Noel Crichton-Browne on that matter. 

19.64 The Committee thanks Mr Urquhart for his assistance during the second round of 
hearings. 

19.65 A number of witnesses raised objections to the Committee’s use of Mr Urquhart as 
counsel assisting, principally on the following three grounds: 

a) the claim that a parliamentary committee had no power to use a counsel 
assisting to ask questions on behalf of the committee;  

b) the claim that Mr Urquhart had a conflict of interest, in that he previously 
acted as counsel assisting the Commissioner of the CCC in CCC hearings that 
touched on the same facts as were examined by the Committee, and 

c) the claim that Mr Urquhart was biased against particular witnesses. 

19.66 The Committee found that none of these objections could be supported. 

The Committee’s Power to use a Counsel Assisting 

19.67 Prior to engaging counsel assisting, the Committee consulted extensively with the then 
Clerk of the Legislative Counsel.  The then Clerk subsequently provided detailed 
written advice on the issue at the request of the Committee.  The then Clerk’s 
memorandum of advice to the Committee is at Appendix 3.  The then Clerk’s advice 
contains the following: 

“The fact that Legislative Council Standing Orders are silent as to 

this matter does not indicate an inability to appoint advisers - indeed 

Legislative Council committees, funds permitting, have and do 

regularly engage such advisers without the need for an express 

authority in the Standing Orders or leave of the House. 

… 

A parliamentary committee has the right to exercise its powers and 

conduct its investigation as it sees fits [sic] in accordance with 
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procedures agreed by the committee and subject to the rules of the 

House.  Rules of the House include Standing Orders and custom and 

practice.  There is no rule preventing the committee from adopting the 

procedure it has adopted. 

… 

It would be artificial to draw a distinction between: 

- counsel being able to draft questions, sit next to the 

committee chair, and provide and advise on questions to be 

asked by Members as the hearing unfolds (as occurs with 

other parliamentary committees in Western Australia); and 

- counsel asking questions directly, the line of questioning 

having been authorised by the committee and in a context 

where the committee retains control over the relevance of 

questioning.”616 

19.68 The Committee notes the advice of the then Clerk of the Legislative Council, and also 
notes that Erskine May’s Treatise on The Law, Privileges, Proceedings and usage of 

Parliament is silent on the issue of using counsel assisting for the examination of 
witnesses before parliamentary committees. 

19.69 A number of witnesses provided submissions querying the committee’s use of counsel 
assisting to ask questions of witnesses, and made the following points: 

• there is no precedent of a Legislative Council committee allowing counsel to 
examine witnesses called before the Committee; 

• the method and manner of examination of witnesses by select committees of 
the Legislative Council are set out in detail in Standing Order 357; 

• the Committee is neither cloaked with the authority of a Standing Order and 
nor can it rely upon practice or tradition to grant it authority to have counsel 
act in the stead of Committee members in examining witnesses;  

• the Australian Senate Privileges Committee is the only committee which 
allows the benefit of counsel, and it has a specific Standing Order passed by 
the Senate so as to give the appropriate authority; 

                                                      
616  Memorandum from Ms Mia Betjeman, Clerk of the Legislative Council, 6 September 2007, pp3-4. 
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• Standing Order 361 prohibits the disclosure of evidence taken and documents 
presented to a select committee in the absence of leave from the House, 
including disclosure to ‘irregularly appointed’ counsel assisting;  

• counsel assisting the committee is affected by a conflict of interest because his 
obligations as counsel assisting the CCC require him to disclose knowledge 
acquired in the course of this committee’s hearings to the CCC in 
circumstances where the leave of the House has not been sought or obtained; 
and 

• Standing Order 341 provides that unless otherwise ordered, all select 
committees shall be comprised of three Members.   

19.70 The Committee dismissed these objections, the Chairman noting at the time that: 

“You have raised a number of comments that have been made in 

relation to the procedures adopted by the committee in engaging 

counsel to ask some questions on behalf of the committee.  The 

committee has a right to exercise its powers and conduct its 

investigation as it sees fit in accordance with the procedures agreed 

by the committee and subject to the rules of the house.  Rules of the 

house include standing orders, custom and practice.  The committee 

has resolved to enable questions to be asked by counsel and in this 

matter has determined its own procedure.  The committee has 

determined the procedure it will apply and you have been advised of 

the procedure and the hearings will proceed on this basis.  

The claim of conflict of interest in relation to counsel assisting the 

committee is noted but is not accepted by the committee.”617 

The Claim that Counsel Assisting had a Conflict of Interest 

19.71 Hon Shelley Archer MLC objected to the Committee’s use of counsel assisting on the 
grounds of conflict of interest, arguing: 

“Mr Urquhart’s obligations as a lawyer require him to disclose what 

he knows to the CCC and that can be found under Spector v Agida 

1973 Ch 30 also Mallesons Stephen Jacques versus KPMG Peat 

Marwick 1990 4 WAR 357 and further can be found Newman (as 

trustee of the estate of Littlejohn) v Phillips Fox, affirmed 1991 21 

WAR 309.  This committee has not sought or obtained leave of the 

                                                      
617  Hon Murray Criddle MLC, Chairman, during the course of the hearing of Hon Shelley Archer MLC, 

Transcript of Evidence, 24 September 2007, p3. 
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house to disclose evidence or documents before it to Mr Urquhart or 

to the CCC. “618 

19.72 The Committee does not accept this strange interpretation of the law given the 
overriding nature of parliamentary privilege and Article 9 of the Bill of Rights 1689 

(UK).  It is difficult to understand how a lawyer’s professional obligations could ever 
be construed as compelling the lawyer to commit a grave contempt of Parliament.  At 
any rate, the Committee noted that Mr Urquhart was no longer engaged by the CCC 
for the purposes of its inquiry into Lobbying and Alleged Public Sector Misconduct. 

19.73 Mr Brian Burke also raised an objection.  His objection was raised in the form of a 
draft letter to the CCC, which relevantly stated: 

“We write to formally raise with you Mr Burke’s objection to Mr 

Urquhart appearing as counsel assisting the Select Committee of 

Privilege of the Legislative Council of Western Australia.  Mr Burke 

is to appear before the Select Committee on Monday, 10 September 

2007.  Our client’s counsel, Mr Donaldson has raised with Mr 

Urquhart our client’s objection.  Mr Urquhart informed Mr 

Donaldson that the CCC has no objection to Mr Urquhart appearing 

as counsel assisting the Select Committee. 

We set out below the basis for that objection: 

1. The Select Committee’s inquiry arises from the statement by 

Mr Urquhart as counsel assisting the CCC during a public 

hearing on 28 February 2007 that the CCC was investigating 

the proposed inquiry by the Select Committee on Estimates 

and Financial Operations into the State’s iron ore policy. 

2. Mr Urquhart was the CCC counsel assisting responsible for 

the conduct of that investigation during the CCC’s public 

hearings. 

3. The Select Committee is conducting an inquiry into the 

following matters: 

(a) Who provided information to the Association of 

Mineral Exploration Companies (Inc) (AMEC) so 

that it became aware that the Standing Committee on 

Estimates and Financial Operations was considering 

an inquiry into the iron ore industry in Western 

Australia; 

                                                      
618  Ibid. 
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(b) How did the CCC become aware of a matter that 

occurred during a deliberative meeting of the 

Standing Committee on Estimates and Financial 

Operations as mentioned in the Special Report of the 

Standing Committee on Estimates and Financial 

Operations tabled on 20 March 2007. 

(c) Whether the provision of information to AMEC or the 

means by which the CCC became aware of a matter 

that occurred during a deliberative meeting of the 

Standing Committee constitute a breach of privilege 

and by whom; 

(d) If either of the matters does constitute a breach of 

privilege, what sanction, if any, should apply. 

4. Accordingly, the subject matter of the CCC’s investigation 

and the CCC’s own conduct are matters directly before the 

Select Committee.  Mr Urquhart must have knowledge of 

confidential information obtained by him as counsel assisting 

the CCC that is directly relevant to the Standing Committee’s 

inquiry.  It would be impossible for Mr Urquhart to divorce 

that information from his mind in performing his role as 

counsel assisting the Select Committee. 

5. It is most likely that the CCC has obtained telephone 

intercept material that directly relates to the matter before the 

Select Committee.  Pursuant to Section 67 of the 

Telecommunications (Interception and Access) Act 1979, Mr 

Urquhart may only make use of information obtained from a 

telephone intercept for the permitted purposes of the CCC. 

6. It is a hopelessly untenable position for Mr Urquhart to 

appear as counsel assisting the Select Committee in these 

circumstances.  The Select Committee is investigating a 

matter that was directly before the CCC.  Mr Urquhart was 

counsel assisting the CCC primarily responsible for that 

matter.  Mr Urquhart must therefore have knowledge of 

confidential information of the CCC that is relevant to the 

inquiry by the Select Committee.  Mr Urquhart cannot 

divorce that information from his mind and it would, at the 

very least, subconsciously affect the manner in which Mr 

Urquhart conducts his role as counsel assisting the Select 

Committee. 
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7. Furthermore, the appointment of Mr Urquhart as counsel 

assisting in these circumstances would lead a reasonable 

person to apprehend that Mr Urquhart would not thoroughly 

investigate or criticise the CCC’s (and his own) conduct in so 

far as it is relevant to the terms of the inquiry.  This places Mr 

Urquhart in a position of an unavoidable conflict of interest.  

On the one hand, he presumably would contend the CCC’s 

conduct of its investigation was appropriate, yet, on the other 

hand, he is asked to be counsel assisting the Select Committee 

in investigating the propriety of the manner by which the 

CCC came by certain information. 

These are serious matters, visit real unfairness on Mr Burke and have 

the capacity to compromise the work of the CCC.  Would you please 

confirm by close of business today that the CCC withdraws its consent 

to Mr Urquhart appearing as counsel assisting to the Select 

Committee.”619 

19.74 Mr Burke was, of course, unable to actually send this letter to the CCC as it disclosed 
the confidential procedures of the Committee, and as such sending the letter would 
have constituted a contempt of Parliament.  However, Mr Burke indicated an intention 
to send the letter to the Parliamentary Inspector of the CCC.620 

19.75 The Committee had satisfied itself prior to the second round of hearings that there was 
no conflict of interest involved in the Committee instructing Mr Urquhart.  An 
important fact not known to Mr Burke at the time of his objection was that the 
Committee already had in its possession all of the relevant evidence that had been held 
by the CCC.  Mr Urquhart, therefore, was not in a position to divulge to the 
Committee any additional evidence. 

19.76 Nevertheless, for the sake of completeness, the Committee requested Mr Urquhart to 
provide the Committee with written advice that he had satisfied himself that he had no 
conflict of interest in accepting the Committee’s instructions.  A copy of Mr 
Urquhart’s subsequent letter to the Committee, dated 25 September 2007, addressing 
this issue is at Appendix 4. 

The Claim of Bias Against Counsel Assisting 

19.77 Mr Brian Burke stated the following at his hearing on 10 September 2007: 

“The other matter that I want to touch on is perhaps not important to 

you, but it is to me, and it refers to Mr Urquhart when he appeared 

                                                      
619  Mr Brian Burke, Transcript of Evidence, 10 September 2007, pp2-3. 
620  Ibid, p106. 
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before the CCC and when he had this to say unprompted and 

unprovoked as a prefix to a question: “I asked that, because history is 

unlikely to remember Mr Burke as one of the greatest Labor Premiers 

this state has known because of his past.”  That may be true.  I 

suspect he is probably right; but, it discloses on the part of 

Mr Urquhart a view that I do not think can reasonably be sustained in 

his role as counsel assisting.”621 

19.78 The Committee noted, but did not accept, this objection.  The Committee had 
instructed Mr Urquhart on the appropriate way to question witnesses in a 
parliamentary committee, and was satisfied that no bias occurred in the asking of 
questions of witnesses.  Furthermore, as noted previously, Mr Urquhart played no part 
in the Committee’s deliberations on the evidence, in its findings and recommendations 
and in the writing of this report.   

HANDLING OF CCC AUDIO INTERCEPT EVIDENCE  

19.79 The Committee was concerned to ensure secure storage of, and limited access to, the 
CCC audio intercept evidence at all times prior to the tabling of this report. 

19.80 Access to the CCC audio intercept compact disks and transcripts was limited to 
Committee Members, Committee staff, a small number of Information Technology 
Section staff under Committee staff supervision, and Hansard staff (who had access to 
this material only on the Legislative Council Committee Office premises). 

19.81 Although the CCC audio intercept evidence was played during hearings, the tapes 
were not transcribed by Hansard.  The Committee has relied on the CCC’s checked 
and verified written transcripts of these audio tapes.  The Committee has quoted 
extensively from the verified CCC transcripts.  It should be noted that the Committee 
has not attempted to correct the spelling and grammar in the CCC transcripts, except 
where it has been necessary to clarify an important fact, (where this has occurred this 
has been highlighted by square brackets) and that, with this exception, the extracts 
from the CCC transcripts have therefore been quoted verbatim. 

19.82 Similarly, other written documentation was only made available to Hansard staff after 
the hearings and only at the Legislative Council Committee Office premises. 

19.83 The Committee acknowledges that this approach, whilst necessary to ensure the 
security and integrity of highly sensitive evidence, caused inconvenience and 
significant additional work for Hansard staff in checking quotes in the uncorrected 
transcripts following hearings. 

                                                      
621  Ibid, p4. 
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19.84 The Committee expresses its immense gratitude for the work of Hansard staff over 
the course of the inquiry. 
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CHAPTER 20 

GENERAL OBSERVATIONS AND RECOMMENDATIONS FOR 

REFORM  

THE INTRODUCTION OF A THRESHOLD TEST FOR BREACHES OF PRIVILEGE AND 

CONTEMPTS OF PARLIAMENT  

20.1 As noted earlier in the report, many other parliaments (most notably the House of 
Commons and the Australian Senate) have adopted a threshold test for breaches of 
privilege and contempts.  Under this threshold test, trivial breaches of privilege or 
contempts are not investigated or punished, or affected committees are required to 
conduct their own investigations to determine whether substantial interference to the 
work of the committee has occurred.  It is only where substantial interference has been 
established, and an offender identified, that the matter is referred to the House for 
further action by a select committee of privilege. 

20.2 The Legislative Council should also give careful consideration as to whether such a 
threshold test in matters of privilege is a suitable option.  Such an approach would 
certainly reduce the number of select committees of privilege.  However, would it be a 
desirable outcome to turn a blind eye to perceived minor breaches of privilege and 
thereby risk the acceptance of a lowering of standards of Members and the general 
public when it comes to respecting the privileges of the Parliament?  

20.3 A threshold test would also involve a highly subjective element which would most 
likely lead to wide variations in responses from different committees. 

20.4 As also noted in the report, the provisions of ss 27A and 27B of the Corruption and 

Crime Commission Act 2003 may not sit comfortably with the adoption of a threshold 
test for breaches of privilege and contempts by Members and public servants. 

Recommendation 22:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the urgent examination of the ‘threshold’ 
test applied by the Australian Senate with respect to the investigation and reporting of 
suspected breaches of privilege within standing committees, and for that committee to 
give consideration as to whether it is an approach that should be adopted by the 
Legislative Council, and to then report its findings to the House. 
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CONFIDENTIALITY OF COMMITTEE PROCEEDINGS AND THE STANDING ORDERS 

20.5 The Standing Orders of the Legislative Council do not expressly state that the 
proceedings of standing committees apart from public hearings are confidential.  It 
should be noted, however, that the Standing Orders reflect some but not all 
parliamentary practices and procedures.  They do not have legislative effect, they are 
not an exhaustive code and must be read in conjunction with, and often subject to, 
custom and usage. 

20.6 The Committee is of the view, however, that there may be some benefit in a specific 
standing order expressly stating that all proceedings of standing committees other than 
public hearings are confidential to the Committee Members unless the Committee has 
authorised the publication of its proceedings, and only to the extent of such 
authorisation. 

20.7 The Queensland Members’ Ethics and Parliamentary Privileges Committee, in its 
Report No. 48 noted a similar deficiency in its standing orders dealing with 
confidentiality: 

“The committee believes that Standing Order 197 is deficient because 

it refers only to “evidence taken by” and “documents presented to” a 

committee. The standing order is unclear regarding “committee 

proceedings”. This ambiguity is unhelpful, particularly to newly 

elected members.”622 

Recommendation 23:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of a possible amendment 
to the Standing Orders of the Legislative Council so as to provide an express provision 
to the effect that the proceedings of a standing committee of the Legislative Council 
other than during the public hearing of evidence are not open to the public and remain 
strictly confidential to the committee, unless the committee authorises publication, or 
until and to the extent that it reports to the House.  A suggested wording for a new 
Standing Order is set out below: 

“ With the exception of the taking of evidence in a hearing in public or the granting of 
leave to another Member to sit in for the purposes of a specific inquiry, the proceedings of 
a parliamentary committee are conducted behind closed doors and shall be confidential to 
the committee unless the committee has expressly authorised the disclosure of any 
documents or information from those proceedings.” 

 

                                                      
622  Queensland, Legislative Assembly, Members’ Ethics and Parliamentary Privileges Committee, Report 

48, Report on a Matter of Privilege - Unauthorised Disclosure of Committee Proceedings, 31 October 
2001, p6. 
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CLARIFICATION OF THE PUNITIVE POWERS OF THE WESTERN AUSTRALIAN PARLIAMENT  

20.8 The Committee came to the conclusion after considering the penalties available to it 
for dealing with contempts (as set out in Chapter 2) that the present punitive powers of 
the Legislative Council are inadequate.  This has caused significant frustration for the 
Committee, as it has found evidence of a number of serious contempts that do not fall 
within the Legislative Council’s power to fine under s 8 of the Parliamentary 

Privileges Act 1891. 

20.9 The Committee is of the view that the Parliamentary Privileges Act 1891 requires 
immediate amendment so as to provide the Parliament with the power to fine for all 
contempts. 

20.10 The Committee notes that s 7 of the Parliamentary Privileges Act 1987 (Cth) provides 
the Commonwealth with the express power to fine or imprison. 

20.11 The Committee notes that it is common place amongst professional bodies to have a 
power to fine as a means of disciplining their membership. 

Recommendation 24:  The Committee recommends that the Legislative Council 
request the Attorney General to give consideration to the appropriateness of amending 
the Parliamentary Privileges Act 1891 so as to provide a second head of power to both 
Houses of Parliament with the express power to fine, suspend without pay or imprison 
for any breach of privilege or contempt, and that the Attorney General report back to 
both Houses.   

 

20.12 The Committee is of the view that the Legislative Council should introduce a standing 
order that expressly authorises the Legislative Council to suspend a Member without 
pay. 

Recommendation 25:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to expressly provide for the suspension of a 
Member without pay, and that the committee report back to the House.   

 

20.13 Section 8 of the Parliamentary Privileges Act 1891 relevantly states: 

“Each House of the said Parliament is hereby empowered to punish 

in a summary manner as for contempt by fine according to the 

Standing Orders of either House …” 
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20.14 The Committee notes that, unlike in the Legislative Assembly, there is no standing 
order that actually implements s 8 of the Parliamentary Privileges Act 1891 with 
respect to the Legislative Council. 

Recommendation 26:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to implement section 8 of the Parliamentary 
Privileges Act 1891, and that the committee report back to the House. 

 

20.15 The Committee would also like the Attorney General to review those Criminal Code 

provisions creating offences against the Parliament to determine whether 
parliamentary privilege has been abrogated by necessary implication, and that 
parliamentary proceedings may be used for the purposes of a prosecution under those 
sections. 

 

Recommendation 27:  The Committee recommends that the Attorney General examine 
the provisions of the Criminal Code relating to offences against the Parliament to 
establish whether an amendment to the Criminal Code is necessary in order to 
expressly abrogate parliamentary privilege, and that the Attorney General report back 
to both Houses.  

 

PROCEDURES OF STANDING COMMITTEES  

20.16 The Committee gave consideration as to whether some of the administrative 
procedures adopted by SCEFO may have actually encouraged or caused unintentional 
disclosures of the committee’s proceedings. 

Faxed Agendas 

20.17 In accordance with its finding in relation to Ms Philippa Reid (see Chapter XXX), the 
Committee was concerned to note that detailed agendas, which do not contain a 
confidentiality warning, are faxed to committee Member’s electorate offices. 

20.18 Hon Giz Watson MLC, Chair of SCEFO, also noted that agendas are the one type of 
committee document that does not arrive at her electorate office sealed: 

“I am rather meticulous about committee documents.  My staff know 

that a package that comes from a committee must remain unopened.  

The only committee material that I believe that they would see is 
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coversheets and the agenda, which indicate the topics that a 

committee is dealing with.”623 

20.19 In 1899 the Second Special Report of the House of Commons Select Committee on 
the Cottage Homes Bill made the following observation after investigating the then 
increasing reference to confidential committee documents in the Times newspaper: 

“Having no reason to believe that anything improper took place 

whilst the Draft Report was in the custody of the Committee Clerks, 

your Committee desire to draw attention to the method of treating 

confidential and privileged documents by the Officers of the House. 

It would appear that the document in question was handed by one of 

the Committee Clerks to a Printers’ Messenger, open and without 

cover of any kind, and that this has been the regular method of 

dealing with all such documents. 

In this case the Draft Report was handed in this state to the 

Messenger in question between 5 and 5:30 p.m., and was not received 

by the Printer until 7 p.m. on Friday 23rd June.  The document was 

therefore at least an hour and a half in the custody of a Messenger 

who is not an officer of the House. 

Your Committee think that this unbusinesslike procedure ought to be 

revised without delay, and that all documents should go from the 

Committee Rooms to the Printers in locked bags or boxes, responsible 

officers alone having the keys.”624 

20.20 Whilst not suggesting that the confidentiality measures employed by the Legislative 
Council Committee Office should be increased to the extent recommended by the 
1899 Select Committee, the Committee is of the view that it is not appropriate for 
committee documents, such as agendas, to be faxed to Members electorate offices.  

 

Recommendation 28:  The Committee recommends that the Clerk of the Legislative 
Council ensure that the staff of the Legislative Council Committee Office no longer fax 
agendas for committee meetings to Members’ electorate offices.  A simple notification 
of the next committee meeting time and place should instead be either faxed or emailed 
to remind Members of scheduled committee meetings. 

 

                                                      
623  Hon Giz Watson MLC, Transcript of Evidence, 10 April 2007, p14. 
624  United Kingdom, House of Commons, Special Report, Second Special Report and Report from the Select 

Committee on the Cottage Homes Bill, 7 July 1899, px. 
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Deferred Correspondence 

20.21 The Committee noted that several critical pieces of correspondence received by 
SCEFO in 2006 and 2007 had had their status “deferred”  by the committee.  Included 
in this correspondence was the letter from AMEC to SCEFO dated 27 November 
2006625, the letter from Hon Anthony Fels MLC to SCEFO dated 18 December 2006 
enclosing proposed terms of reference for an iron ore inquiry,626 and the letter from 
the Minister for State Development to SCEFO dated 25 January 2007.627 

20.22 It is noted that had any of these three letters been made public by SCEFO, the fact that 
SCEFO was considering undertaking an inquiry into the iron ore industry would have 
effectively also been made public and that this would have enabled SCEFO Members 
to disclose that fact to third parties in undertaking their own research into the matter.  
Conversely, had SCEFO expressly resolved to keep these letters private, then all 
Members would have been put on clear notice that this was a matter that could not be 
discussed with any person outside of the committee. 

20.23 Perhaps the single greatest distinction between a standing committee and a ‘pure’ 
select committee628 (such as the Committee) is the ability of a standing committee to 
make public any documents it receives.  Select committees are bound by Standing 
Order 361, which states: 

“ Evidence not to be disclosed 

361. The evidence taken by any select committee of the Council, and 

documents presented to such committee which have not been reported 

to the Council, shall not be disclosed or published, except by leave of 

the Council, by any Member of such committee, or by any other 

person.” 

20.24 Standing committee standing orders 322 and 323, however, contain an expansive 
definition of “evidence” that covers all documents provided to a standing committee. 
Under Standing Order 323, written evidence may be “disclosed or published in a 

manner and to an extent (if any) determined by a committee of its own motion”.  
Under Standing Order 323(4) and 323(5) a standing committee may make public any 
evidence that it has previously made private. 

                                                      
625  Doc. 2. 
626  Doc. 3. 
627  Doc. 13. 
628  Pure in the sense that the Legislative Council has not conferred on the select committee those standing 

orders applying to standing committees (that is, Chapter XXII). A recent example of a select committee 
subject to Chapter XXII standing orders was the Public Obstetric Services Select Committee (2006-
2007). 
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20.25 The practical effect of Standing Orders 323 and 324 is that, unless a standing 
committee deliberatively turns its mind to the publication or disclosure of written 
material before it, a document remains by default confidential to the committee even if 
it was tabled in a public hearing.  However, this default status is not a satisfactory 
approach to take with respect to correspondence or submissions from the public, not 
the least because it leaves the author of the document in limbo as to what status may 
ultimately be granted to their work. 

20.26 Standing committees should, as a general rule, either authorise the publication of the 
documents they receive or expressly prohibit their publication as soon as possible after 
receipt.  A similar view has been expressed by the Senate Committee of Privileges.629 

20.27 The Committee encourages all standing committees to determine the status of 
documents before them, which in most cases should be public so as ensure openness 
and accountability to the public in their work, immediately upon receipt where 
practical. 

Recommendation 29:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an amendment to the 
Standing Orders of the Legislative Council to expressly provide for the confidential 
status of deferred items of correspondence and other documents received by a standing 
committee, and that the committee report back to the House. 

 

OWN MOTION INQUIRIES  

20.28 As mentioned earlier in this report, SCEFO is one of several Legislative Council 
committees that possess an “own motion” power.  Specifically, SCEFO is empowered 
to initiate an inquiry into any: 

“matter relating to the financial administration of the State;” 

20.29 The Committee notes that own motion inquiries have been a feature of the Legislative 
Council committee system for several decades now.  The Committee is of the view 
that the comparative benefits and risks of own motion inquiries should now be 
assessed. 

Recommendation 30:  The Committee recommends that the Legislative Council refer 
to the Procedure and Privileges Committee the consideration of an assessment as to 
whether standing committees should continue to have an own motion inquiry power 
and, if so, the procedure for its use, and that the committee report back to the House. 

                                                      
629  Commonwealth, Senate, Committee of Privileges, Report 122, Parliamentary Privilege - unauthorised 

disclosure of committee proceedings, June 2005, p45. 
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FUTURE GUIDANCE FOR MEMBERS OF STANDING COMMITTEES  

20.30 The Committee notes that it has become clear over the course of this inquiry that 
parliamentary privilege is poorly understood by some Members and the general 
public. 

20.31 The Committee notes that the Legislative Council Annual Report for the past few 
years has outlined plans for regular information seminars for Members on various 
subjects, including parliamentary privilege.630  The Committee supports this initiative.  

20.32 The Committee notes and supports the recommendation in the Cash Report631 that all 
members of standing committees should be issued with a detailed ‘Committee 
Members’ Guide’. 

Recommendation 31:  The Committee recommends that the Chairman of Committees 
and the Clerk of the Legislative Council continue to progress the development of a 
Committee Members’ Guide for the Members of Legislative Council standing 
committees. 

 

Recommendation 32:  The Committee recommends that the Clerk of the Legislative 
Council establish a program for the benefit of all Members of regular seminars on 
parliamentary privilege, providing practical examples and case studies. 

 

Recommendation 33:  The Committee recommends that the Clerk of the Legislative 
Council provide a program of regular seminars on parliamentary privilege for all 
parliamentary and electorate staff, public servants, and the general public.  

 

Recommendation 34:  The Committee recommends that the Clerk of the Legislative 
Council ensure that all documents sent out by the Legislative Council Committee 
Office on behalf of a parliamentary committee should contain a confidentiality 
disclaimer. 

 

                                                      
630  Western Australia, Department of the Legislative Council, Annual Report 2006-07, 27 September 2007, 

p28.  See also: Western Australia, Legislative Council, Hon George Cash MLC, Chairman of 
Committees, Report, Reflections on the Legislative Council Committee System and its Operations During 
the Thirty-Sixth Parliament: Discussions with the Chairs and Deputy Chairs of Parliamentary 
Committees, May 2005, Recommendation 38, p41. 

631  Western Australia, Legislative Council, Hon George Cash MLC, Chairman of Committees, Report, 
Reflections on the Legislative Council Committee System and its Operations During the Thirty-Sixth 
Parliament: Discussions with the Chairs and Deputy Chairs of Parliamentary Committees, May 2005, 
Recommendation 39, p41. 
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CHAPTER 21 

L IMITED PUBLICATION OF EVIDENCE FOR THE PURPOSES OF 

PROSECUTIONS UNDER SECTION 57 OF THE CRIMINAL CODE 

REFERRAL OF FALSE EVIDENCE TO THE ATTORNEY GENERAL  

21.1 The Committee has made a number of recommendations that the Legislative Council 
direct the Attorney General to assess, and prosecute where appropriate, false evidence 
given to the Committee by various witnesses over the course of the inquiry. 

21.2 Section 15 of the Criminal Code states: 

“ 57. False evidence before Parliament  

Any person who in the course of an examination before either House 

of Parliament, or before a committee of either House, or before a 

joint committee of both Houses, knowingly gives a false answer to any 

lawful and relevant question put to him in the course of the 

examination, is guilty of a crime, and is liable to imprisonment for 7 

years.” 

21.3 The Committee notes that a select committee of the Legislative Council had 
difficulties a year ago in determining who was giving false evidence when witnesses’ 
evidence sharply conflicted.632  The Committee, however, found itself in a quite 
different situation where CCC audio intercept evidence was able to clearly determine 
who had given false evidence to the Committee. 

21.4 The Committee has made no attempt to make a judgment as to the seriousness of the 
false evidence provided, or as to whether the false evidence was, in fact, ‘knowingly’ 
given to the standard required by law.  The Committee notes that it is extremely rare 
for witnesses to be prosecuted in a court for giving false evidence to a parliamentary 
committee.   The Committee notes that there is a higher onus of proof in criminal 
proceedings.   

21.5 The Committee recommends that the evidence provided to this Committee only be 
made public under Standing Order 361 by the Legislative Council for the limited 
purposes of prosecutions under s 57 of the Criminal Code.   

                                                      
632  Western Australia, Legislative Council, Department of Education and Training Select Committee,           

7 December 2006. 



Select Committee of Privilege REPORT 

430 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

21.6 The Committee notes that any apologies for a contempt of Parliament sought and 
obtained as a result of this report would not be available for use in any prosecution for 
the purposes of s 57 of the Criminal Code.   

Recommendation 35:  The Committee recommends that the Legislative Council order 
the limited disclosure or publication of the evidence received by the Committee to the 
extent necessary or expedient so as to enable the Attorney General to assess any false 
evidence given to the Committee and to conduct any prosecutions under section 57 of 
the Criminal Code. 

 

 

 
Hon Murray Criddle MLC  
Chairman 

13 November 2007 
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APPENDIX 1 

L IST OF WITNESSES AND HEARINGS HELD  

The Committee met on 49 occasions for a total of 133 hours and 15 minutes. 
23 March 2007, 10:00am 
28 March 2007, 2:00pm 
5 April 2007, 1:05pm 
10 April 2007, 9:50am 

Hon Giz Watson MLC 
Hon Ken Travers MLC 
Hon Shelley Archer MLC 
Hon Anthony Fels MLC 
Hon Nigel Hallett MLC 

16 April 2007, 3:02pm 
 Mr David Driscoll 
17 April 2007, 10:04am 

Mrs Lisa Peterson 
Dr Justin Walawski 
Mr Brian Burke 
Mr Noel Crichton-Browne 

14 May 2007, 10:35am 
16 May 2007, 9:35am 

Ms Renae Jewell 
Mr Robert Edel 
Mr Alexander Jones 

7 June 2007, 1:05pm 
8 June 2007, 12:35pm 
13 June 2007, 2:00pm 

Mr Julian Grill 
26 June 2007, 10:00am 

Mr Nathan McMahon 
3 July 2007, 11:30am 

CCC officers 
9 July 2007, 9:40am 

CCC officers 
16 July 2007, 1:30pm 

Mrs Lisa Peterson 
17 July 2007, 10:00am 

CCC officers 
27 July 2007, 11:19am 
9 August 2007, 2:00pm 
28 August 2007, 1:30pm 
29 August 2007, 7:13pm 
30 August 2007, 3:45pm 
4 September 2007, 3:20pm 
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5 September 2007, 9:35am 
5 September 2007, 6:06pm 
6 September 2007, 10:45am 
6 September 2007, 1:05pm 
6 September 2007, 2:30pm 
7 September 2007, 9:00am 
10 September 2007, 9:40am  

Hon Shelley Archer MLC 
Mr Brian Burke 

11 September 2007, 9:45 am 
Hon Anthony Fels MLC  
Mr Noel Crichton-Browne 
Ms Philippa Reid 
Mr Nathan McMahon 

12 September 2007, 1:10pm 
Mr Alexander Jones 
Mr Clive Jones 
Mr Matthew Rimes 

17 September 2007, 11:30am 
Hon Shelley Archer MLC  
Mr Robert Edel 
Mr Richard Price 

18 September 2007, 6:03pm 
24 September 2007, 2:30pm 

Hon Shelley Archer MLC  
Hon Giz Watson MLC 

26 September 2007, 1:30pm 
CCC officers 

2 October 2007, 11:10am 
3 October 2007, 11:10am 
8 October 2007, 3:30pm 

Mr Julian Grill 
15 October 2007, 2:55pm 
17 October 2007, 6:15pm 
18 October 2007, 5:30pm 
25 October 2007, 5:30pm 
30 October 2007, 10:10am 
31 October 2007, 10:00am 
1 November 2007, 10:05am 
6 November 2007, 2:05pm 
7 November 2007, 9:05am 
8 November 2007, 11:00am 
12 November 2007, 5:00pm 
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APPENDIX 2 

CHRONOLOGY OF EVENTS 

LEGISLATIVE COUNCIL SELECT COMMITTEE OF PRIVILEGE IN RELATION TO A MATTER ARISING IN THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 

CHRONOLOGY 

 

DRAMATIS PERSONAE 

Mr Brian Burke, Lobbyist (Burke) 

Mr Julian Grill, Lobbyist (Grill ) 

Mr Noel Crichton-Browne, Lobbyist (NCB) 

Hon Giz Watson MLC, Member for the North Metropolitan Region, Legislative Council, Greens Party Member, Chair of the Standing 
Committee on Estimates and Financial Operations (SCEFO) (Watson) 

Hon Shelley Archer MLC, Member for the Mining and Pastoral Region, Legislative Council, Labor Party Member, Member of SCEFO 
(Archer ) 
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Hon Anthony Fels MLC, Member for the Agricultural Region, Legislative Council, Liberal Party Member, Member of SCEFO (Fels) 

Hon Ken Travers MLC, Member for the North Metropolitan Region, Legislative Council, Labor Party Member, Member of SCEFO 
(Travers) 

Hon Nigel Hallett MLC, Member for the South West Region, Legislative Council, Liberal Party Member, Member of SCEFO (Hallett ) 

Robert Edel, Partner, DLA Phillips Fox (previously Gadens) (Edel) 

Alex Jones, Senior Associate, DLA Phillips Fox (previously Gadens) (A. Jones) 

Nathan McMahon, Managing Director, Cazaly Resources Limited (McMahon) 

Clive Jones, Joint Managing Director (Technical and Operational), Cazaly Resources Limited (C. Jones) 

Matthew Rimes, Managing Director, Echelon (Rimes) 

David Tasker, Account Manager, Professional Public Relations (Tasker) 

Peter Clough, Lobbyist (Clough) 

Malcolm McCusker QC, Counsel representing Cazaly Resources Limited in Court of Appeal action against the Minister for Resources 
(McCusker) 

Dr Justin Walawski, Chief Executive Officer, The Association of Mining and Exploration Companies Inc. (AMEC) (Walawski) 

Ian Loftus, Policy and Public Affairs Manager, AMEC (Loftus) 
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Robin Chapple, former Greens Member of the Legislative Council (Chapple) 

Lisa Peterson, Advisory Officer (General), SCEFO (Peterson) 

Renae Jewell, Committee Clerk, SCEFO (Jewell) 

David Driscoll, Committee Clerk, SCEFO (Driscoll) 

Malcolm Peacock, Deputy Clerk of the Legislative Council and Acting Clerk (November 2006-February 2007) (Acting Clerk ) 

Kevin Reynolds, Union Official, husband of Hon Shelley Archer MLC (Reynolds) 

Phillippa Reid, Electorate Officer for Hon Nigel Hallett MLC (Reid) 

Mr John Bowler MLA, Minister for Resources Assisting the Minister for State Development, February 2000 to January 2007 (Minister 
Bowler) 

 

 



Select Committee of Privilege REPORT 

440 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

 
LEGISLATIVE COUNCIL SELECT COMMITTEE OF PRIVILEGE IN RELATION TO A MATTER ARISING IN THE STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 
 

CHRONOLOGY  
 

 
DATE  TIME  EVENT  

3/05/05 8:30am New Members induction, presented by Mia Betjeman, Clerk Assistant (Committees). 
Attended by Fels. 

17/05/05 8:30am New Members induction, presented by Mia Betjeman, Clerk Assistant (Committees) [Repeat Session]. 
Attended by Archer. 

15/08/05 2:35pm First meeting of SCEFO.  Induction memorandum distributed prior to meeting (from 5 August 2005) to all Members.   

 

26/08/05 Midnight Expiration of Exploration Licence 46/209 (held by Rhodes Ridge Joint Venture comprising Wright Prospecting Pty. 
Ltd, Hancock 
Prospecting Pty. Ltd and Hamersley Resources Ltd).   
Hamersley Resources Ltd is a subsidiary of Rio Tinto Limited.  Rio Tinto Limited manages the Rhodes Ridge Joint 
Venture. 

29/08/05  Cazaly Iron Pty Ltd (previously Cyril Resources Pty Ltd), a wholly-owned subsidiary of Cazaly Resources Limited, 
made application for Exploration Licence 46/678 (including land covered by the expired Exploration Licence 46/209), 
the Shovelanna project, 25 kms east of Mt Newman. 

31/08/05  An Extension of Term application is received by the Department of Industry and Resources (DoIR) for expired 
Exploration Licence 46/209.  The delay in lodgement is explained by problems with the decentralised mining 
registration system in WA - an application for renewal was sent to Marble Bar on 19/08/06 but was not received in time. 
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DATE  TIME  EVENT  

21/09/05  Rio Tinto Limited requests that then Minister for State Development (Mr Alan Carpenter MLA) exercise his discretion 
under section 111A of the Mining Act of 1978 to refuse the application for the Exploration Licence 46/678 on the 
grounds of public interest. 

3/10/05 4:30pm Deadline for objections to application for Exploration Licence 46/678. 
Separate objections lodged by 1) BHP Billiton Minerals Pty. Ltd, Itochu Minerals and Energy Australia Pty. Ltd and 
Mitsui-Itochu Iron Pty. Ltd; and 2) Hancock Prospecting Pty. Ltd. 

28/11/05  Cazaly Resources Limited and Echelon Resources Limited sign a Memorandum of Understanding with BHP Billiton 
Iron Ore Pty Ltd in relation to the long term sale of iron ore from the Shovelanna Iron Ore Project contained within 
application E46/678. 

3/02/06  Mr John Bowler MLA becomes the Minister for Resources Assisting the Minister for State Development.  Minister 
Bowler took over responsibility for the administration of the Mining Act 1978. 

21/02/06  Grill retained as a consultant for Echelon Resources Limited in respect of the claim by Cazaly Resources Limited over 
the Shovelanna Hill Iron Ore Tenements.  

28/02/06 3:08pm Burke phones Grill.  Discussion of shares in Cazaly and Echelon and the strike price for their options. 

12/03/06 11:46am Telephone conversation between Burke and Grill.  Discussion of Cazaly and Echelon shares and the exercise price for 
their options.  Burke says: 
“Mate, when, when this comes off, when Cazaly gets this thing, Echelon will be a dollar forty.  So that’ll be another 

sixty five grand on top of our fee.  Each.” 

13/03/06 5:37am Burke emails Ian Middlemas, Chairman, Echelon Resources Limited: 
“At the risk of appearing presumptuous, Julian and I would be pleased to be able to subscribe for additional options, if 

that were possible.  Perhaps the basis might be our continued representation of your interests past the successful 

conclusion of the present arrangement.” 
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DATE  TIME  EVENT  

17/03/06 2:28pm Email from Burke to Ian Middlemas, Chairman, Echelon Resources Limited.  Discussion of an option package. 

21/03/06 8:45am Paul Brown of Macquarie Investments phones Grill to discuss the performance of Grill’s shares in Cazaly and Echelon. 

5/04/06 8:08am Telephone conversation between Burke and ‘Massey’ discussing Burke’s shares is Cazaly and Echelon. 

 Minster Bowler decides that Cazaly Iron Pty Ltd’s application for Exploration Licence 46/678 should be terminated 
pursuant to s 111A(1)(c)(ii) of the Mining Act (on public interest grounds).  Leases returned to Rio Tinto.   

21/04/06 

4:17pm Telephone conversation between Burke and ‘Massey’ discussing Burke’s shares in Echelon.  Burke says: 
“I’m sorry I misled you about Echelon, … I mean, I was buying ‘em because I was pos, I was absolutely, I was going to 

buy a hundred thousand of them and spend eighty grand and then turn into a hundred and fifty grand and get out.” 

27/04/06  Minister Bowler issues a media statement setting out three general reasons for his decision to terminate Cazaly Iron Pty 
Ltd’s application: 
1) The State’s Iron Ore Policy, which requires special treatment to be accorded to iron ore leases such as long-term 
tenure; 
2) Promoting investment in Western Australia; and 
3) Fairness. 

8/05/06 2:49pm Rimes, Managing Director, Echelon, phones Burke.  Discussion of how ongoing arrangement to pay Burke and Grill 
could be structured.  Burke says that it should be along the same lines as previously - retained by Echelon - but Cazaly 
to pay at least half the monthly fee.  Burke says: 
“… because quite honestly we’ll carry not only just the politics of it but also the media side of it too, you know.  … and 

as far as the success fee is concerned in options or whatever then that’s just a matter of re-jigging but I I don’t know 

how you get Nathan [McMahon, Managing Director, Cazaly Resources Limited?] to agree to that.” 
24/05/06 5:05pm Burke phones Rimes.  Rimes says he has been speaking to McMahon about a suitable package for Burke of about $1 

million from Echelon and another $1 m from Cazaly, dependent on success.  Rimes states: 
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DATE  TIME  EVENT  

“… so that might be something like two hundred thousand Cazaly options, which will come in at about five or six 

dollars if they win the case.  Actually it would be more than that.” 

10:30am Burke meets with Rimes and McMahon to discuss arrangements to pay for his consultancy services. 

1:22pm Burke emails Grill to advise that that day McMahon offered them 100,000 full paid Cazaly shares if they succeed with 
his matter by Christmas.  This is in addition to the Echelon Success Fee.  Burke advises that he accepted. 

25/05/06 

4:25pm Clough phones Burke.  Clough suggests that the Joint Standing Committee on Delegated Legislation may be the best 
committee to examine whether the iron ore policy fits under the Mining Act.  Clough says that if they can make the iron 
ore policy look ridiculous and make the Government change it, then that will put enormous pressure on Rio Tinto.  
Burke states that: 
“Yeah but I I just think that’s too Cazaly specific.  I just think we need to get a committee to look at that whole area of 

sterilizing ground without raising Cazaly or anything else.” 

29/05/06 2:13pm Telephone conversation between Burke and Clough.  Burke says: 
“I’ve checked this fifteen different ways, now I’ll be fucked if I’m wrong.  Now I might be wrong but I’d be fucked if I 

was.  I think that Carpenter exercised a big influence in this decision and I’m operating on the view of words spoken 

directly to me by John Bowler and I’m operating on the view that if Bowler could get out of it without having to 

reconsider it by getting Rio to come to the party about something they may not care about too much and if by that time 

Rio are looking at a parliamentary committee and a whole lot of bad publicity then we’ve got a chance.” 

5/07/06 10:40am-
11:44am 

Meeting at the house of Grill. Also present is McMahon and an unidentified male. 
Discussion of a strategy to put as much pressure on Minister Bowler in the period leading up to a settlement between 
Cazaly Resources Limited and Rio Tinto. (pp8-9) 
Discussion of Legislative Assembly parliamentary committee inquiry into Xstrata. (p12) 
Burke mentions getting up a parliamentary inquiry.  (p18). 
Burke discusses putting pressure on Sam Walsh, CEO of Rio Tinto, by phoning him and saying, inter alia: “Oh, by the 
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DATE  TIME  EVENT  

way, did you hear there’s gunna be a parliamentary committee, Sam.  You’ll be called to give evidence about your 

attitude to maintaining vast areas of the State’s sterilized …. exploitation.”  (p20). 

24/07/06  Cazaly announces it will be lodging an application for judicial review of the decision of Minister Bowler to terminate 
Cazaly’s application for the Shovelanna tenement.  Cazaly announces it has retained McCusker and Gadens Lawyers to 
represent it. 

1/08/06  Cazaly publicly releases a legal opinion it obtained from Wayne Martin QC on the Shovelanna dispute which suggests 
that Minister Bowler had no lawful basis for terminating Cazaly’s application. 

15/08/06 10:54am Burke calls Archer.  Burke says: 
“ Burke: Shelley, uhm you know that committee that was set up in the upper house that you got on, do you remember, 

what was that called? 

Archer: The Financial and Estimates Committee. 

… 

Burke: Uhm, I’m looking for a committee or a vehicle that can look at one particular aspect of the resources industry in 

the state, uhm, you know how these big companies get in and they tie up these areas of land for twenty or thirty years 

and … no one can explore them. 

… 

Now I just reckon there’d be a really good high profile and publicly popular ah job to be done if we could find a 

committee that could look at that system, and work out if it’s in the best interests of the state. …” 
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1:00pm-
2:39pm 

Meeting at Grill’s home.  Burke, Clough, McMahon, Edel, C. Jones and Tasker present.  Discussion of court case and 
the possible terms of settlement between Cazaly Resources Limited and Rio Tinto. 
Reference by unidentified male to parliamentary inquiry.  (p12). 
Burke says: 
“… the next thing that I think we need to do and I, I advanced it in the last week, is to look seriously at this at this 

enquiry, and I was just trying to work out how to do it because know the personnel has changed on that McRae 

committee, and the …. Jaye Radisich is now the chairperson but I just remembered they’ve set a committee up in the 

Upper House and and it called an Expenditure and Finance Committee and is it just a bullshit committee, but guess 

what Giz Watson is the chairperson, George Cash is on it I think and Shelly Archer’s on it, so I spoke to Shelly and you 

know we haven’t got this, I’ve been on their backs for three, six weeks now, we haven’t got this paper out … you know 

about the agreement and the sterilisation of the land and of course now, I’m a fucking idiot, you know why we haven’t 

got it, because he’s worse than them … And we discussed this paper to trigger the committee process to call people like 

Sam Walsh and others to form a committee which looks at the sterilise, oh you work the …. I, I then, we wanted a paper 

done on, on the amount of ground that was tied up and the implication to the State the sterilisation of the ground.  … the 

whole purpose in that paper was to allow us, Julian and me to go on and start this Parliamentary Committee, ….It was 

my asking for a paper that hasn’t been forthcoming so anyway doesn’t matter because what I’ve said to Shelley is this, 

if we get her a two or three page brief err and if we sort out the Liberals, will she see Giz Watson and have this 

Parliamentary Committee.” 

Burke continues:   
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“Now the reason I …. you because I don’t think that we want any questions that tie Shovelanna into this inquiry.  This 

inquiry has to stand aside and separate and that’s why its better in the Upper House.  So they can have a whole parade 

of witnesses through at the same time as the  court case I’ve took and hopefully consistent with the strategy it will all 

converge at a time when we can say to people, look its best that we don’t have all these people either appearing to give 

evidence or appearing to be trying to prevaricate and avoid err giving evidence it’s better that we can’t have this 

ongoing problem err raised by the …. all this could be brought in under a properly anesthetic sort of banner nothing to 

do with Shovelanna and it’s just a way and I’m pleased to tell you it a way of getting Sam Walsh before that committee 

and Shelly will ask the most victimous questions of him, see what I mean its just its, nothing to do with Shovelanna.” 

(pp17-20). 
Grill queries whether the committee hearings should be tied to the court hearings.  Burke replies: 
“No I, I think we don’t even talk to the committee …. to, to any of the two committee members I have spoken to anything 

about this case and I don’t think we pollute the thing either, we just say look this is the question, this, here is a paper of 

three pages which tells you there is sufficient grounds for you to have an inquiry with public hearings into whether or 

not the present practice is, is a profitable one from the States point of view and that way it could call all of BHP all of 

Rio whoever you like …” (p20) 
Discussion of the SCEFO and its past inquiries, and possible terms of reference for the proposed iron ore inquiry.  
(p.20) 

Burke states: 
“The impact on the States revenue of the present system of land tenure as it is reflected in State agreements and other 

err mining act entitlements which tie up the land, I don’t know, I mean someone like you or someone Rob’s got to work 

out what the, what the term of reference should be and if you give me two pages to support it by saying look this is how 

many hectares or kilometres err tied up I only need two pages.”  (pp20-21).  An unidentified male replies: “I can draft 

that with you, I mean I can get the Terms of Reference I can, err given the focus also on policy which is one of their, the 

central attack of this appeal.” (p21). 
Discussion of possible committee recommendations and problems with the courts and Parliament looking at the same 
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issue - need to ensure they are separate and Shovelanna is not mentioned in Parliament.  (p24). 
Burke says: 
“… if you do the Terms of Reference correctly   …….. we might speak to one or two of the committee members and say 

look, here’s fifty questions, …  Could consider asking them … so we can mould it that way … “ (p25). 
Discussion as to when to program the parliamentary inquiry - before or after the court hearings.  (pp25-27). 
 
Handwritten notes (by Grill - see evidence of Burke to Select Committee on 10/09/07 at p36) of meeting state: “1. We 

shall proceed to have the question of tenement management by the Mines Dept and the tying up of vast tracks of land 

referred to an upper house committee. 

2. Robert Edel shall prepare the terms of reference with PC. 

3. RE and BB shall look at the draft questions.  Also, RE shall refer them to MCCusker. 

4. As much pressure as possible shall be put on to have a settlement with Rio prior to talks. …” 

11:14am Telephone conversation between Burke and Grill.  Discussion about the fact that Edel has not yet provided draft 
parliamentary questions and a two page document justifying the proposed iron ore inquiry.  Discussion as to whether 
the inquiry terms of reference should specifically mention the iron ore policy, as that may lead to mention of 
Shovelanna and attach unwanted controversy.  Grill says he will follow up with Edel. 

11:35am Email from Grill to A. Jones, Edel, Burke, Clough, McMahon, Eddie Rigg, C. Jones and Tasker, asking Edel if he had 
reviewed the Parliamentary questions yet and if he was in a position to draft the terms of reference of the possible 
Parliamentary enquiry. 

2:06pm Email from Burke to Grill and Edel (cc’d to others): 
“ROBERT: Have you given some thought to the Committee Inquiry including the Terms of Reference and the “two 

pager” supporting its establishment.” 

24/08/06 

3:29pm Email from Edel to Burke and Grill (cc’d to others) responding to Burke email of 2:06pm: 
“I have given thought to the 2 pager and the terms of reference, but haven’t finished it yet - I will try to do so asap.” 
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11:13am Email from Edel to McMahon, C. Jones, Burke, Grill and A. Jones, attaching a phone file note of a discussion with 
Malcolm McCusker QC on 25/08/06. 
The file note suggests that both the State Solicitor’s Office and Rio Tinto are nervous about the iron ore policy and 
don’t want it emphasised in the Court of Appeal documents. 
“Malcolm said there was nothing wrong with referring to the Policy as secret, covert or clandestine, but it should not 

be referred to as unwritten, fragmented or non existent. 

I also discussed with Malcolm the question of the parliamentary enquiry.  Malcolm thought that was an excellent idea.  

We discussed the constitutional problems about a court being reluctant to examine a matter if it was before a 

parliamentary committee.  Malcolm agrees that that could be a problem.  He also said that he did not think that it was 

appropriate for any parliamentary committee to examine the legality of the Policy.  He said that was probably a role for 

the courts, not a parliamentary enquiry.  The parliamentary enquiry could examine how the Policy had operated, who it 

had favoured, etc. Malcolm thought this could be a very useful weapon in our armoury. 

I said that I was in the process of drafting some terms of reference and that I would run them past him.  We agreed that 

we would need to carefully consider the terms of reference to ensure that they did not cut across the legal strategy but 

nevertheless remained useful.  However, having the parliamentary enquiry deal with the practical, political and 

commercial aspects and having the court deal with the legal aspects might be an appropriate division.” 

28/08/06 

12:29pm Email from Burke to Edel, McMahon, C. Jones, Grill and A. Jones, responding to Edel’s email of 11:13am: 
“This appears to make it clear that we can and should proceed with a Parliamentary Committee of Inquiry which has 

properly drafted Terms of Reference that looks at those matters we discussed (sterilization of big areas of land, 

unsatisfactory work programmes, etc and revenue implications that has for the State) but that we should steer 

absolutely clear of calling into doubt the e[x] istence of the Iron Ore Policy either by Parliamentary question or as part 

of any inquiry process.  If people wanted to get aggressive and it was thought consistent with McCusker’s advice, it 

should be possible to frame parliamentary questions that assumed and built on the existence of the policy and, in the 

answering, cause the Minister to confirm its existence.” 



REPORT APPENDIX 2: Chronology of Events 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 449 

DATE  TIME  EVENT  

9:40am 
 
 
 

Edel emails draft terms of reference for the iron ore inquiry to Burke, Grill, A. Jones and others.  He states that he has 
also provided a copy to McCusker to view, and is working on a 2-page background document.  He also states: 
“… we need to be able to pull out of it if we are able to reach a settlement with Rio.  We would have to be able to say to 

Rio that the inquiry can be avoided if agreement is reached.  On the other hand, the Inquiry has to be seen as something 

that will occur and is real.  This would normally be achieved by setting it up and giving it terms of reference.  If that 

happens, can the inquiry be cancelled?  I would be interested in Brian and Julian’s view on that issue.”  

9:55am Email from Edel to “Margaret” addressed to “Malcolm” [McCusker?], cc’d to A. Jones, McMahon and C. Jones: 
“Malcolm, 

I enclose draft terms of reference for a Parliamentary Inquiry into the operation of the Policy.  It is envisaged that the 

Inquiry will be conducted by one of the Upper House standing committees - I will find out which one, but I am told that 

there will be no problem with jurisdiction. 

As you and I have discussed, it would appear to be wise to avoid reference to issues involving the legality of the Policy - 

this being an issue best left to the Court of Appeal. 

The terms have been deliberately broadly drafted at this stage so we will need to consider them from a strategic 

viewpoint to see if there is anything in them that might be counter-productive from Cazaly’s point of view.”   

06/09/06 

12:15pm Burke speaks to Archer seeking her help in getting an iron ore inquiry up before SCEFO.  Refers to a previous 
conversation where he raised the matter. Says he will send her something to look at. 
Burke states: 
“Essentially what it is, is this, it’s an enquiry into, under the terms of the Financial Administration of the State, all of 

the areas that the big majors have got tied up and sterilized on which they haven’t worked say for twenty thirty years.  

… And there’s just a lot of smaller miners who come to me and Julian, no one in particular who say well look while this 

is tied up no one gets any benefit from it, … and year after year they apply for exemptions from the work commitments.” 

Archer gives Burke the list of SCEFO Members. 
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12:30pm Burke emails Grill, Edel, A. Jones and others with the history and purpose of SCEFO.  He states that he has spoken to 
two SCEFO Members who both appear to be comfortable with at least suggesting the inquiry.  He states that Fels is 
very close to NCB. 

12:42pm Burke emails Edel, McMahon, C. Jones, Grill, Clough, Tasker, Rimes and A. Jones, replying to Edel’s email of 9:40am 
that day: 
“… I would not think cancelling the inquiry is an option.  But I do not think it would be too difficult to relieve RTZ [Rio 
Tinto] of some of its worst fears about the course the committee might take if that was appropriate. 

At the same time, the standing of the Parliament must obviously be always respected and the committee will be the 

master of its own destiny.” 

12:55pm Burke emails Archer draft terms of reference for an iron ore inquiry.  He states: 
“From your own point of view: I think an inquiry into the sterilization of large areas of land and the repeated 

concessions granted to applicants who don’t want to even keep the work up on the areas (let alone develop them to the 

benefit of the public) would be very well received.”   

1:38pm Email from “Malcolm” [McCusker?] to Edel: 
“The proposed Terms of Reference “cover the field”.” 

Suggests amendment of point 7 and deletion of point 8. 

7:38pm Email from Edel to A. Jones attaching SCEFO details from Parliament website. 

07/09/06 10:02pm Email from Grill to Burke, Edel, McMahon, C. Jones, Clough, Tasker, Rimes and A. Jones, responding to Burke email 
of 12:42pm on 6/09/06: 
“Brian is correct about the cancelling of the inquiry.  However it i[s] possible that the Committee may never actually 

report on any particular term of reference and that term simply lapses when Parliament id prorogued.” 
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2:27pm 
 
 

Archer emails Burke (cc’s Grill).  Suggests that wording of draft inquiry terms of reference be altered to bring it within 
SCEFO’s terms of reference: 
“I like the concept and I think a bit of readjusting to the wording so that we can hear the matter in the committee would 

be an idea. … 

I would also suggest that we see if the Libs would bring it to the Committee rather than me and then I can support their 

initiative!! 

 

I do think that this might piss Alan [the Premier, Hon Alan Carpenter MLA] of a bit but am prepared to wear that and 

by the Libs bringing it to the Committee I can protect myself somewhat but if we don’t get the Libs to take it then I will” 

2:44pm Email from Archer to Burke (cc’ing Grill), providing information on the History and Purpose of SCEFO. 

13/09/06 

3.22pm Burke emails Edel (and ccing others) with Archer’s emailed advice of 13/09/06 (although he does not name her 
specifically as the source of the advice) on amending the draft terms of reference to fit within SCEFO’s terms of 
reference.  Suggests that NCB should approach Hon George Cash MLC or Hon Norman Moore MLC to ensure that the 
Liberal Party Members on SCEFO support an iron ore inquiry.   

12:24pm 
 

Edel emails amended draft terms of reference for iron ore inquiry to Burke.  He advises that McCusker had settled the 
terms of reference.  He also states that there is some doubt as to whether SCEFO’s terms of reference are broad enough 
to look at all the matters in the draft inquiry terms of reference, but that it is not a concern as SCEFO’s decision to 
undertake an inquiry is not subject to judicial review.  

14/09/06 

1:45pm Burke emails Archer and provides revised (track changes) terms of reference for the iron ore inquiry as settled by 
Malcolm McCusker QC.  Burke notes that McCusker’s advice is that SCEFO’s decisions are not subject to judicial 
review and so it does not matter if the terms of reference do not neatly fit within those of SCEFO.  Burke says he will 
send a 2 page document supporting the proposal. 
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1:46pm Burke emails Edel (ccing others) and states he is seeking advice about the amended terms of reference. 

3:21pm Archer emails Burke, responding to Burke’s email of 1:45pm that day.  Archer writes: 
“Thanks and look forward to the 2 pager ….. any luck getting the Libs to run with it!!!” 

3:24pm Burke emails Archer, responding to Archer’s email of 3:21pm.  Burke writes: 
“I think we will be able to do that but I want you to be comfortable first.” 

3:33pm Archer emails Burke, responding to Burke’s email of 3:24pm.  Archer writes: 
Have studied the Document and I like it and feel comfortable but will be able to argue better if I have just a little more 

info.  The 2 pager!!” 

3:41pm Burke emails Edel (and ccing others) advising that: 
“I have now had advice that the Government members feel comfortable with the Terms of Reference and I am 

approaching Noel Crichton Browne to see if he will arrange for the inquiry to be proposed by an Opposition member.  

Noel will require a full briefing which neither [J]ulian nor I should do.”  

3:58pm Email from Burke to NCB: 
“You may be approached by interests aggrieved at the decision by the Minister in the matter of the Cazaley versus RTZ 

dispute over the Shovelanna Iron Ore Lease. 

As one part of a comprehensive strategy, Julian and I have suggested a Parliamentary Inquiry into, broadly speaking, 

the sterilisation by major companies (largely BHP and RTZ) of huge areas of prospective ground. 

The suggested Terms of reference as settled after discussions with McCusker QC are attached. 

The Committee selected to carry out the inquiry is the Standing Committee on Estimates and Financial Operations.  It is 

a Committee of the Legislative Council and the Government is not in the majority.  I have suggested to those who 

retained Julian and me that you are the person most likely to be able to successfully see the inquiry proposed by an 

Opposition member. 
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I have reason to believe that - if it is so proposed - the Government members will not object.  …” 

The email goes on to list the Members of SCEFO and SCEFO’s “History and Purpose” information off the Parliament 
website. 
Burke forwards the email at 4:01pm to Grill, Edel, McMahon, C. Jones, Clough and Tasker: 
“ [NCB] is very detailed in his approach but - as previously indicated - Committee member Fels is close to him and a 

very close colleague of his works with Mr Hallet.”  (Doc. 408). 

6:02pm Burke emails Edel (ccing others) a document prepared by NCB on various disputes in the iron ore industry which 
justify an inquiry.   

4:12pm Email from Edel to Burke, Grill, McMahon, C. Jones, Clough, Tasker enclosing a “two page” (actually three!) briefing 
document.  Once feedback received Edel will arrange a briefing for NCB. 

20/09/06 

5:12pm Email from Burke to Edel, Grill, McMahon, C. Jones, Clough, Tasker, Rimes.  Comments on Edel’s briefing note. 
Burke writes: 
“I met with NCB today.  He is expecting a call and understands what is required.  Interestingly, he raised the position 

of Sir Charles and of people like Norman Moore with whom NCB is very influential but who would be very reluctant to 

be associated with any criticism of Sir Charles. …” 

Following an exchange of emails with Edel (Doc. 405) and Clough (Doc. 404) Burke responds at 8:50pm as follows: 
“I didn’t mean to make too much of the Court Government problem and I don’t think in the final analysis that it will be 

a problem that NCB cannot handle.  I would, however, reprioritise the Briefing Note and expect when meeting NCB that 

he would raise this aspect.  Most of the present Liberal members (particularly in the Upper House) associate the word 

court with tennis (or worse!).”  (Doc. 403). 

22/09/06 9:38am Email from Edel to Burke, Clough, Grill, McMahon, C. Jones, Tasker, Rimes and A. Jones enclosing revised draft of 
briefing paper and terms of reference. 
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2:00pm Meeting at Phillips Fox.  Present are Grill, Burke, NCB, McMahon, A. Jones, Edel (part).  Purpose of meeting is to 
brief NCB and others on iron ore policy and review of terms of reference.   

 A. Jones’ filenote of conversation with NCB. 
Reference as to why wasn’t the Standing Committee on Public Administration chosen for the proposed iron ore inquiry. 
Discussion of draft terms of reference and historical aspects of the policy. 
Reference to Hon Norman Moore MLC - NCB to phone him. 

10/10/06 

4:55pm Email from A. Jones to McMahon, C. Jones, Clough, Tasker, Edel, Burke and Grill, attaching a further draft terms of 
reference amended as requested by NCB. 
Response by Burke at 5:17pm: 
“Excellent.  Positive reinforcement works best with NCB.” (Doc. 195). 

13/10/06 2:20pm Email from A. Jones to NCB attaching revised draft of the terms of reference. 

8:34pm 
 
 

NCB phones Burke and expresses concern that the draft inquiry terms of reference is too focussed on past events and, as 
such, may not be supported by the Liberal Party.  Burke said he had spoken to Archer earlier that day and told her to 
speak to Fels.  NCB tells Burke not to tell Archer to speak to Fels, as he has yet to decide how to raise the inquiry with 
the Liberal Party - either with Hon Norman Moore MLC first or Fels first.   

16/10/06 

9:28pm NCB phones Burke to advise that he has spoken to Fels, and Fels has asked how the iron ore inquiry fits within 
SCEFO’s terms of reference.  Burke advised that McCusker had amended the inquiry terms of reference to fit in with 
SCEFO’s terms of reference.  

17/10/06 4:31pm McMahon phones Burke looking for an update on the proposed SCEFO inquiry.  Burke says: 
“I spoke to Noel last night.  He’s concerned about some aspects of the terms of reference still so I told him, he was 

speaking to Anthony Fels, I told him just to change them to whatever he thought was necessary to get an enquiry up. …. 

I told Shelley Reynolds yesterday to go and see Anthony Fels and tell him that everything was okay from the government 

member’s point of view in the Upper House and that’s where we’re at.” 

Burke says of NCB: 
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“Well he’ll speak to Norman Moore and to Anthony Fels this week, uhm, you know he’s not a sort of bloke you can tell 

to go and do it tomorrow.  … He’ll do it according to his own sort of timetable but it’ll be this week sometime. … But I 

don’t think that there’s any problem in Alex [Jones], he quite likes Alex, giving him a ring … and saying listen Noel can 

you just give me an update so I can tell people.” 

5:03pm Email from A. Jones to McMahon, C. Jones and Edel: 
“I had a call from NCB - he is still not happy with the terms of reference. 

He thinks that it needs to be more contemporary and less confrontational.  He says he will have to get Norman Moore’s 

OK and in its current form he does not think he will get it. 

He reiterated that the key hurdle is to get the enquiry up and that once that is achieved there is nothing to prevent 

submissions or particular committee members expanding the reach of the enquiry. 

I will have a go at another revised draft and then circulate it for your review.” 

5:08pm Email from A. Jones to Edel: 
“NCB also enquired as to why we had chosen the estimates and financial operations committee.  I said I thought that 

Brian Burke had suggested it was the best fit.  He said that Brian had said McCusker suggested it.  He said that when 

he raised this with a committee member the first question he was asked was how it fell within their jurisdiction. 

NCB said that the public administration committee may be a better fit but he conceded that that committee may not 

achieve much. 

We need to go back to him ASAP with an argument as to why it should go to this committee. …” 

18/10/06 11:31am - 
11:44am 

Meeting at Grill’s home.  Also present: Burke and unidentified males - probably A. Jones.  Discussion of NCB wanting 
the draft terms of reference changed. (p2). 
Burke says: 
“The single biggest thing we can do for Echelon, for Nathan, for its state is to get this enquiry up and then expose BHP 

and RTZ for what they really are.  Which is sort of land grabbing, sterilizing, sort of robber barons.”  (p7). 
Burke says to keep him informed about NCB and the parliamentary inquiry by a quick email - “Cause, I’m anxious 
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about that.”.  (p11). 
 

3:49pm Email from A. Jones to NCB referring to discussions the day before: 
“In light of our discussion yesterday I have given further thought to which is the appropriate committee to consider the 

terms of inquiry.  I have also discussed this with the various people involved. 

It appears to us that the Public Administration Committee is directed primarily at monitoring the efficiency and fairness 

of administrative decision-making.  Its focus appears to be on the decision making process rather than the on the 

substance of administrative decisions.  The principal concern with the iron ore policy is the substance of the policy 

rather than the process by which it is applied.  We therefore see the terms of enquiry as being an uneasy fit for the 

Public Administration Committee. 

We believe the Estimates and Financial Operations Committee is a better fit.  Malcolm McCusker QC has reviewed the 

terms of reference and advised that he considers that the terms of reference do fall within the jurisdiction of the 

Estimates and Financial Operations Committee.  A key limb of the proposed enquiry is the impact of the policy on state 

iron ore royalties, not merely in terms of quantum but also in terms of the time of receipt.  This is clearly a matter 

“relating to the financial administration of the State” and therefore within the committee’s jurisdiction.  In light of the 

significance of iron ore royalties to state revenue both now and in the future, we believe that a strong argument can be 

presented that the committee should review the policy. 

I will endeavour to forward you revised terms of reference tomorrow.” 
A copy of this email is forwarded by A. Jones to Burke at 3:53pm (Doc. 186). 

19/10/06 8:37am 
3am 

Email from A.Jones to Edel, McMahon, C. Jones, Clough and Burke seeking comment on draft terms of reference 
before they are sent to NCB: 
“As foreshadowed, the purpose of the amendments is to make the terms more palatable to NCB (ie more contemporary 

and less directed at particular person).  As discussed, the key is to get the enquiry up.  Once we have crossed that 

hurdle then there is nothing to stop submissions or particular committee members straying beyond the terms or even 

amending the terms.  …” 
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Clough replies by email with comment opposed to draft paragraph 7. 
Burke replies: 
“Dear Alex, 

I’m happy to leave this to you.  the important thing is to get the inquiry up … the Terms of Reference will be what is 

made of them once the committee considers things.” 

3:05pm Email from NCB to A. Jones: 
“… it is important that you get the terms to me as soon as possible.” 

3:14pm Email from A. Jones to NCB attaching “condensed and significantly revised” terms of reference. 

6:18pm NCB phones Fels to set up a meeting before the next SCEFO meeting.  Discussion of changes to draft inquiry ToR and 
the lack of an iron ore policy.   
 

7:43pm Email from NCB to A. Jones: 
“I think we are getting to the point where I can put something. …” 

9:01am Email from A. Jones to McCusker sending revised terms of reference. 

9:09am Email from A. Jones to NCB attaching draft briefing paper: 
“We will see if we can get Malcolm McCusker QC to confirm in writing that he considers that the terms of enquiry are 

within the jurisdiction of the committee.” 

23/10/06 

5:31pm  Email from NCB to Fels (cc’ing Fels’ electorate officer) attaching the draft terms of reference: 
“The terms of reference are written in a neutral way so as to ensure that the deliberations are neutral and that there 

can be no suggestion of a bias in any way.” 
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6:05pm Email from NCB to Fels (cc’ing Fels’ electorate officer) (repeating almost word for word A. Jones’ email to NCB of 
18/10/06 at 3:49pm) confirming that SCEFO would be the appropriate committee to conduct the inquiry after receiving 
advice from McCusker. 

12:58pm 
 

NCB phones Fels.  Fels advises SCEFO is meeting the next day to look at a bill.  Fels states that if he, Archer and 
Hallett support the inquiry it will happen.  Fels says he will speak to Archer before the SCEFO meeting.   

2:50pm NCB phones Burke and tells him to phone Archer and let her know Fels will be in contact with her and that she should 
support him.   

25/10/06 

2:53pm Burke leaves a message on Archer’s phone that she will be contacted by Fels about the iron ore inquiry and that she 
should be supportive of him.   

10.21am 
 

Archer phones Burke and says that she has not been contacted by Fels yet.  Burke warns her she may receive some flak 
over the inquiry. 

1:52pm NCB phones Fels.  Fels says he has met with Archer to discuss the inquiry.  Fels says SCEFO is too busy for him to 
raise the iron ore inquiry yet.  Fels asks whether he should refer specifically to the Cazaly case - NCB says no.   

26/10/06 

4:56pm Email from A. Jones to NCB: 
“Malcolm McCusker QC has indicated that he will provide us with a short written note of his opinion that the revised 

terms of reference fall within the jurisdiction of the committee. 

I will chase this up in the morning. 

Are you able to give any indication of the time frame in which we will know one way of the other whether this enquiry 

will proceed?” 

NCB responded at 5:50pm:  “Early next week I hope.” 

30/10/06 10:15am Burke leaves a message on Archer’s phone stating that Fels is going to put the inquiry on SCEFO’s agenda that day or 
the day after and her support was important.   



REPORT APPENDIX 2: Chronology of Events 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 459 

DATE  TIME  EVENT  

2:10pm -
4:57pm 

SCEFO meeting. 
Fels first raises in the committee his intention to move for the establishment of a committee inquiry into the iron ore 
industry.  SCEFO requests Fels “to provide members with a brief outline of the various issues, for discussion at the 

meeting scheduled for 13 November 2006.” 

Both Fels and Archer referred to Cazaly decision by Minister Bowler at this meeting (see SCEFO staff note at 
Doc. 47). 

5:26pm Telephone conversation between Burke and Archer.  Archer states: 
“Anthony brought it up today, Ken Travers I would suggest is going to be a problem but uhm that’s fine.  Uh Giz 

Watson said she wants to have a look at uh the proposal before she agrees to it.  Uhm Anthony hadn’t discussed it with 

uhm his colleague, … Anthony and I both wanted it on next week’s agenda uh meeting but uhm unfortunately the uhm 

two people who advised us asked us to leave it until the thirteenth of December. …” 

5:40pm Email from Burke to Grill, McMahon, C. Jones, Edel, A. Jones, “Eddie”, Clough, Rimes, Tasker and “Ainslie 
Chandler”: 
“The Parliamentary Committee met today and discussed a proposed inquiry.  The final decision about proceeding will 

not be made until December. 

Could a meeting please be arranged so that we can discuss things that need to be done? …” 

Subsequent emails from the group determine a meeting at Grill’s home at 1:00pm on 1/11/06. 

6:48pm NCB phones Fels.  Fels says that the iron ore inquiry is now on the agenda for the EF Committee but the Committee 
will not deal with it before 13 November: 
“Ken Travers wants to talk to uhm, Bowler about it and uhm and things.  He’s reckons there’s been a couple of 

enquiries and I don’t know if there related to this.”   
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1/11/06 12:48pm Meeting at Grill’s Mount Street unit.  Present are Grill, Burke, McMahon, C. Jones,  A. Jones, Edel.  Purpose to discuss 
options for pursuing parliamentary inquiry following failure of SCEFO to resolve to conduct inquiry into WA’s iron ore 
policy. 
Burke states: 
“I think it was gonna be alright but that Travers is gonna fight.  travers is gonna go and see Bowler.  Travers objected 

to it. … Oh he just told Shelley to go and get a briefing from Bowler and why would she want to have an inquiry into 

this and Tony Fels put it up and didn’t speak to Hallett but Shelley did so it looks like it’s three in favour.  Now, what I 

was going to hope to do is get this meeting today to, to do a couple of things, firstly to provide a proper briefing through 

Noel for Tony Fels.  Secondly to, uh, arrange somehow or other to speak to, to, uhm, Giz Watson because she’s in two 

minds and then go and see the other members of the committee.  But I think AMEC should do it. … Should go and brief 

them.” (p1) 
Burke states to the gathered meeting that: 
“… this committee met, uhm, last Friday I think it was, or Monday of this week … and everythingis, is on, is on track 

but we need to do a few things. … Tony Fels proposed the inquiry consistent with the work that Alex and Noel have 

done and Shelley Reynolds supported it strongly.  Unfortunately Fels hadn’t spoken to Nigel Hallett who is the other 

member of the committee from the opposition side but fortunately, uh, I’ve got Shelley to speak to him … and he 

strongly supported.  So when the meeting convened it was proposed, and three expressed their support, for taking the 

next, taking it to the next stage which is to, to make further inquiries and then decide whether to list it, and so they 

decided to take it to the next stage and to list it for decision of the December meeting.  And what happened was that Ken 

Travers who is a Labor person but not someone I can do anything with or Julian can do anything with but, Rob, you 

might be able to, uhm, opposed the proposal and said to Shelley quite sharply that she shouldn’t support it, uh, and that 

she should go and see John Bowler and get a briefing from John Bowler. … Now, you know, the softest thing about 

Shelley is her teeth so she just told him to get stuffed ‘cos he’s, he’s like a side of meat swinging in the breeze, this joker.  

… under the bough of a gum tree.  And Giz Watson who’s the chairperson of the committee I’m told was quite open but 

didn’t express a view one way or the other, just a view that she needed to find out more about it. … Julian really should 
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speak to Justin Walawski from AMEC.  … And then we need to work out, and I think Justin could do this too, uh, how 

we brief Giz Watson.  The key is to get hold of Fels then use Fels as our excuse.”  (pp7-8). 
 
Burke says: 
“But you see you’ve got to get a way into it.  You can’t just lob on the doorstep and then Hallett says to ya, hey, why are 

you coming to see me?  Who told you about this?  This is how you have to do it.  Alex needs to get on to Noel.  Noel 

needs to arrange for uh, uh, Fels to be welcoming of AMEC and Walawski and straight away that happens Fels can say 

yes, I had a briefing and I’ve explained what I’ve got in mind and that’s why they’ve come to see you.”  (p9). 
 
Burke says: 
“AMEC takes it off, you see ‘cause Shelley is very straight forward, she just said to the Committee look it’s about the 

confiscation of Cazaly’s rights and as far as I’m concerned it shouldn’t have happened.  So I said Shelley, its nothing 

about Cazaly. … I’ve got her back on track.”  An unidentified male voice says in response: “Maybe you can deputize 

her on our committee.” (p10).  Burke goes on to say that: 
“But you see, that’s why I didn’t want Echelon or Cazaly or anyone else connected with our camp. … or consultants 

involved.  AMEC has got a general view and policy which is supported which can’t be questioned.”(p11) 
 
There is discussion about the court case interfering with the committee’s inquiry. (p11). 
 
An unidentified male says: “… it’s a question of whatever fits in with Nathan’s strategy for settlement.  The idea was to 

put maximum pressure on through a variety of means.”  (p13). 
 
Burke says: 
“Well, lets review that, if, if, if Julian and Alex can brief Walawski and he can do his visiting next week then, then I can 

investigate the possibility of bringing it forward.  But its not, a month or five weeks isn’t a long time to even consider a 
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fairly weighty issues you know, because they take advise from different people and the executive officer and the 

Committee and that sort of thing.  Never the less if I get the opportunity, if, if if Walawski can, can brief these members 

and Robin Chappell can speak to Giz, then I can have it brought up at the next meeting, which is November this month.  

And I will try to have it decided then.  But you know maximum pressure will come when this Committee is up and 

running, call expressions for advertising, advertise for submissions and things probably end of January start of 

February. … I think that this Committee has the prospects even if it doesn’t have a single hearing by the time we finish 

telling people like Ian Fletcher and others what’s going to happen, mate they’ve all got it in front of their minds, they 

don’t want to be up there giving evidence on Oath before a Committee.”  (p14).   
 
Burke comments on Archer being “undisciplined”.  Discussion of the wide powers of parliamentary committees and 
their ability to call witnesses.  (p15). 
 
Talk about the different members of SCEFO and the need to get Hallett and Watson on side. (pp17-18). 
 
More discussion of using committee hearings and calls for submissions to encourage settlement of the legal action. 
(p22). 
 
Unidentified male says they need to “brief Nick so that he can be, he can get to Watson soon, cause I know what’ll be 

happening in the press.”  Grill says he will try to speak to Chapple that afternoon.  (p32). 
 
Edel’s transcription of his handwritten file note of this meeting (provided to the Select Committee attached to letter 
dated 24 July 2007 - Doc. 501) states: 
“1/11/06      Attending B Burke; Grill; McMahon; C Jones; A Jones; RME. 

[?]                 Fells - proposed the inquiry. 

                     Shelley - supported strongly. 
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                     Hallett - supported. 

                    Three expressed support for next stage. 

                    List for decision at next meeting. 

                    Ken Travers - opposed to it and said should not support it and should see Bowler. 

                 Giz Watson - quite open and expressed no view. 

                  Julian to speak to Justin Wolowski from AMEC to tic tac with Fells and then go from Fells to other members 

of the committee. 

                 Would like to satisfy in our minds that the policy that has worked so well is still relevant. 

                Noel needs to arrange for Fells to welcome Wolowski. 

               Fells tells Hallett they will be contacting him.” 

2/11/06 8:12am Telephone conversation between Grill and Walawski (AMEC).  Grill confirms that Cazaly is a member of AMEC, but 
Echelon is not.  Grill says: 
“What we would like to see is ah an enquiry in the Upper House that uhm ah examined the extent to which uhm the 

major companies ah have ah owned tenements maybe as mining tenements of all natures in Western Australia, the 

extent to which there being worked and the degree to which perhaps uhm smaller companies and ah prospectors were 

being excluded. 

… 

Now that I think the Lib’s would be prepared to initiate such an enquiry in one of the Committees uhm and uhm uhm I 

think the Greens will support it and at least one of the Labor people will although there’ll be reluctance I think on the 

Government’s part to see such an enquiry go ahead.  Uhm but uhm I was wondering whether you would be prepared to 

ah ah brief ah one or two members of uhm a possible Committee in the Upper House on the issue?” 

Walawski asks if the proposed inquiry is to help Cazaly.  Grill replies that yes, it is mainly to help Cazaly, but not to 
directly focus on the Shovelanna incident.  Walawski concerned that AMEC is not seen to be looking after the 
commercial interests of one member.  Grill suggests that Walawski speak to “the lawyers”.   
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9:45am Email from Grill to McMahon, C. Jones, Edel, A. Jones, Burke, “Eddie”, Clough, Rimes, Tasker and “Ainslie 
Chandler”.  Says he has spoken to Walawski, AMEC, and Chapple about the SCEFO inquiry: 
“Robin says that the general objects of the enquiry are in line with green policy and he would be happy to help.  He is 

quite close to Giz and could be quite helpful.  I have indicated to him that Phillips Fox shall contact him to brief him. … 

Justin [Walawski], although wanting to help and is supportive of the principal that we are striving to achieve, is more 

hesitant.  He doesn’t want to be seen as simply pushing the barrow of just on member.  None the less, he is happy to 

discuss the matter with PF …” 

9:47am Email from A. Jones to Grill, McMahon, C. Jones, Edel, Burke, “Eddie”, Clough, Rimes, Tasker and “Ainslie 
Chandler”.  Advises Grill that he will contact Chapple and Walawski. 

9:54am Email from C. Jones to Grill, McMahon, Edel, A. Jones, Burke, “Eddie”, Clough, Rimes, Tasker and “Ainslie 
Chandler”.  Responding to Grill’s email of 8:45am.  Suggests that they line up another couple of AMEC member 
companies to talk to Walawski and allay his concerns. 

11:13am Email from Grill to McMahon, C. Jones, Edel, A. Jones, Burke, “Eddie”, Clough, Rimes, Tasker and “Ainslie 
Chandler”, responding to email of C. Jones at 9:54am.  Says he has already approached David Flanagan from Atlas 
Iron. 

3:24pm Phone conversation between Burke and Edel (A. Jones also present), Philips Fox.  Edel says he is concerned about 
speaking to AMEC and Watson because of their connection with Cazaly Resources Limited.   



REPORT APPENDIX 2: Chronology of Events 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 465 

DATE  TIME  EVENT  

 A. Jones telephones Chapple to discuss inquiry and to determine whether there is Greens support.   
A. Jones handwritten filenote of the phone call reads: 
“Use it or lose it - colleagues. 

Will not lobby. 

… 

Give her ownership. 

…” 

 
Edel’s filenote of telephone conversation with Chapple: 
“- He won’t lobby his colleagues 

- He has spoken against the Policy before. 

- Seek a mtg with Giz or Paul. 

- He feels that majors are working the ground.” 

8:50am Telephone conversation between Grill and Walawski (AMEC).  Walawski states:  “I’ve got a meeting.  I I’ll talk to the 

guys at Phillips Fox.  Tell me uhm, the idea is to push for some sort of committee review right on ah, the practices of 

holding ground? … Why haven’t you just asked John [Bowler] about it?”  Grill responds that he does not want to 
offend the Minister as there is problem between them over Cazaly that he does not want to exacerbate.   

3/11/06 

3:12pm Telephone conversation between Burke and Reynolds.  Burke says: 
“Mate, uhm, I’ve asked Shelley to look at the committee that, uh, uh, a reference for a committee, anything you can do 

to encourage her.  She is being very, very good but it’s quite important.” 
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6/11/06  Walawski meets with Edel and A. Jones to discuss WA’s iron ore policy and possible inquiry by SCEFO. 

7/11/06 7:42pm A. Jones emails AMEC (Walawski and Loftus) the draft terms of reference and briefing paper for the proposed iron ore 
inquiry.  Reference to meeting the day before.  The Members of SCEFO are listed.  It reads in part: 
“We understand that there is support for the enquiry from a number of members.  Giz Watson is currently undecided 

and is seeking more information.  Her support is likely to be crucial. 

We believe that the iron ore explorers who are members of AMEC will support a review of the iron ore policy.  We 

would appreciate any assistance you can offer in promoting the enquiry with the members of the committee and in 

particular Giz Watson.” 

NOTE: The email was addressed to “amc.org.au” and not “amec.org.au”.  The email is not resent to Walawski 
until 13/11/06. 

9/11/06 8:31am A.  Jones email to McMahon, C. Jones, Clough, Edel, Burke, Grill and Rimes.  Advises that he met with Walawski and 
provided him with an updated briefing paper (attached).  Says that he also spoke late last week with Robin Chapple: 
“He indicated that we should approach Giz Watson directly.  I have calls in to her (including a detailed message saying 

that Chapple suggested I speak with her) but far she has not come back to me.  I will call again later today. 

Query whether we should look at sending the revised background paper and possibly also the DoIR memo to some of 

the committee members.  If so, who should it come from?” 

10/11/06 3:02pm Email from A. Jones to McMahon, C. Jones and Edel: 
“I have been advised by Giz Watson’s office that the Committee has a full agenda until the end of the year and will not 

be able to consider the enquiry into the iron ore policy until March 2007. 

It appears someone has put the brakes on this until after the hearing. 

I suggest we get together for a chat early next week.” 

Meeting not actioned as of 13/11/06. 
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3:21pm Email from McMahon to A. Jones in response to email of 3:02pm: 
“Fuck these cunts let lodge subpenas asap.  Organise a meeting first thing am Monday invite cloughy - can you speak 

to jgrill first.” 

11:05am SCEFO meeting. 
Iron Ore Policy proposed inquiry not discussed. 

5:09pm Email from Walawski to A. Jones asking for some information on “warehousing” and for the name of the “State 

Government Committee you were lobbying to conduct a review of the iron ore policy?” 

13/11/06 

7:07pm Email from A. Jones to Walawski attaching coping of Briefing Paper on iron ore industry and resending incorrectly 
addressed email of 7/11/06. 

14/11/06  A. Jones writes to Walawski, AMEC, enclosing documents relating to the iron ore policy. 

09-15/11/06  CCC returns computers of Burke and Grill. 

15/11/06 9:44am - 
12:42pm 

SCEFO meeting. 
Minutes state: 

“The Committee agreed to defer further discussion of the possible Committee inquiry into the Iron Ore 

Industry until a future meeting.” 

27/11/07  Letter sent from AMEC to SCEFO outlining the body’s concerns with Western Australia’s iron ore policy.  The letter 
also states that “I understand the Legislative Council’s Estimates and Financial Operations Committee is considering 

an inquiry into Western Australia’s iron ore policy.  In AMEC’s view an inquiry is clearly warranted …” 
The letter has attached a briefing paper on the WA iron ore policy and the need for change. 

4/12/06  SCEFO meeting. 
AMEC letter received by SCEFO.  SCEFO staff notes state: “Anthony asked how they knew?” Discussion deferred.   
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Watson reminds members that deliberations of the committee are confidential. 

5/12/06  On SCEFO Committee’s instructions, Jewell, SCEFO Committee Clerk phones Loftus, AMEC, and asks him how he 
came to find out about the SCEFO inquiry.   

8/12/06  Letter from Grill to Rimes noting the publicity surrounding the CCC’s Smith’s Beach inquiry. 

12/12/06  SCEFO Christmas lunch at Villa D’Este restaurant in West Perth.  In attendance was Watson, Archer and Fels and 
SCEFO staff Peterson and Jewell. 

13/12/06 2:29pm NCB phones Fels to ask when the iron ore inquiry will get up.  Fels replies that he is going into a SCEFO meeting that 
afternoon.  Fels says that there has been talk around the community about the possibility of the SCEFO doing the 
inquiry, and thinks it may have come out of Burke’s office.  Fels says that he raised the prospect of the inquiry 
informally at SCEFO’s end of year lunch, but the Committee had too much work on leading into the summer break.  
Fels indicates that Travers is against the proposal, but that Watson does not seem to have a problem with it, and the 
other Members are happy with it.  Fels says he will try and put the inquiry on the agenda for next year at that day’s 
meeting, and will call NCB after the meeting. 
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2:41pm-
3:30pm 

SCEFO meeting. 
Meeting held to discuss SCEFO’s inquiry and hearings program for 2007.  Hallett an apology.   
Agenda includes the following: 
“Matters Arising from Minutes 

Correspondence from The Association of Mining and Exploration Companies (Inc.) regarding Western Australia’s iron 

ore policy.” 

 
Minutes make two references to the proposed iron ore inquiry: 

“The Association of Mining and Exploration Companies (Inc.) 

The Advisory Officer (General) (AOG) advised that the Committee Clerk had spoken to Mr Ian Loftus, Policy 

and Public Affairs Manager, The Association of Mining and Exploration Companies (Inc.) (AMEC), and he 

advised that he was under the impression that the Committee was considering an inquiry into Western 

Australia’s iron ore policy due to word of mouth within the industry.” 
and: 
“Western Australia’s Iron Ore Policy 
Hon. Ken Travers requested it be noted that he would prefer not to do this inquiry.  The Committee agreed 

that if this inquiry does progress, a focussed Terms of Reference will need to be developed, as there have 

already been several inquiries and reviews done on the Mining Industry in Western Australia. 

Hon Anthony Fels is to provide the AOG with the Terms of Reference he has drafted.  The Committee 

instructed the AOG to make preliminary enquiries by drafting letters to both the Minister for Resources and 

the Minister for State Development, asking for their response to issues raised in the letter from AMEC.  The 

Chair is to sign the letter.” 
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18/12/06  Fels provides the staff of SCEFO with a copy of his (his name is on the top of the document) proposed terms of 
reference for an inquiry into the iron ore industry in WA. 

8/01/07  SCEFO writes to Minister for State Development and the Minister for Resources seeking information on WA’s iron ore 
policy. 

16/01/07 11:42am Email from Walawski to McMahon and Loftus.  Attaches a copy of the letter and briefing paper that AMEC sent to 
SCEFO on 27/11/06.  Email states: 
“Ian [Loftus] spoke with the Committee secretary last week.  The Committee Secretary advised that: 

(a) The Committee has not met since the letter was sent; 

(b) The Committee will not meet until late January at the earliest; 

(c)  AMEC hopes to have at least an unofficial response early-mid February.” 

McMahon forwards email on to Edel, A. Jones, Clough and C. Jones.  

12:02pm Email from A. Jones to NCB: 
“Noel, 

Do you know anything more about the status of the enquiry? 

For your information, I have been told that AMEC has independently approached the chairperson seeking to raise this 

matter.” 

17/01/07 

12:36pm Email from Walawski to McMahon enclosing copies of emails from 28/04/06 and 1/05/06 regarding the existence of the 
iron ore policy.  Suggests AMEC approaches the current Minister before providing the information to SCEFO. 
McMahon forwards email to Edel and A. Jones. 

22/01/07 6:32pm Email from Loftus, AMEC, to McMahon: 
“A Committee of the WA Legislative Council will be meeting on 31 January to consider whether it holds an 

inquiry/review of WA state iron ore policy.  We should know on 1 February what outcome is.” 

McMahon forwards email on to Edel, A. Jones, Clough and C. Jones. 
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23/01/07 8:28am Email from A. Jones to NCB: 
“Noel, 

AMEC have suggested that the Committee is meeting on 31 January 2007 to consider whether it holds an enquiry in to 

the Policy. 

Is there anything further we can do?” 

25/01/07  Minister for State Development writes to SCEFO providing information on the State’s iron ore policy in response to 
SCEFO’s letter of 8/01/07. 

Sometime in 
January 2007 
- most likely  
29/01/07 at 
1:00pm 
(Fels’ diary) 

 Fels diary states for 1:00pm: “Lisa [Peterson] - wants to discuss terms of reference for mining policy”. 

 

29/01/07 7:26pm NCB phones Hon Nigel Hallett’s electorate officer Philippa Reid to ensure that Hallett was to attend the next meeting of 
SCEFO on 31/01/07. 

30/01/07  Letter from the Minister for State Development dated 25 January 2007 received by SCEFO staff setting out information 
on WA’s iron ore policy.  Letter is distributed to SCEFO Members at SCEFO meeting on 31/01/07.  The letter states, in 
part: 
“There is no formally documented government policy on iron ore.” 
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12:55pm NCB phones Fels.  Fels says that the iron ore proposed inquiry is on the agenda for tomorrow’s meeting.  Fels says he 
has spoken to Peterson about the draft terms of reference for the proposed inquiry, and that she has some concerns that 
many of the matters raised are more appropriate for the Standing Committee on Public Administration to look at.  Fels 
says: 
“Now it’s not appropriate for me to mention McCusker’s opinion is it.  … whatever comes before a committee is 

confidential to the committee until it is made public now.  …. I’m not telling you what’s going on in the committee … 

but I’m talking about the issues.  … So if I’m able to, I don’t care if I have a briefing with him or he doesn’t have to 

know I know, I don’t care but, or I’m I’m happy to talk with him and ask his opinion … What I should say or or 

whatever.” 

 

Fels also says: 
“… I’m up against committee staff who breathe … research all this stuff who probably spent the last six weeks doing 

that … And getting all their opinions and things.  And and and I know Nigel will just dither and he will say whatever 

they say.” 

2:15pm Edel phones NCB.  NCB tells Edel about the concerns with the inquiry draft terms of reference expressed by Peterson 
to Fels.   
NCB states: 
“You understand that these committees meet in private.  There’s been a hiccup which I’ve had to try and negotiate and 

that is that the AMEF wrote to the committee chairman and said I understand that you are looking at this reference and 

we support it.  That caused some considerable heartburn because the, the committees do deliberate in, in, in camera. … 

And nobody was supposed, you know, it was, it was improper for anybody to be speculating about what they might be 

discussing.  … But that, that got away from me.  I hadn’t realized it was being done.” 

Edel says that he will try and get hold of McCusker to provide written advice on the inquiry terms of reference and that 
he would himself speak to Fels before the SCEFO meeting. 
Edel’s handwritten file note says: 
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“Sec. of the Committee is saying the ref should go to the Public Accounts Committee.” 

2:24pm NCB phones Fels to tell him that Edel will provide advice from McCusker or Edel himself that the draft inquiry terms 
of reference fall within SCEFO’s terms of reference. 

4:49pm NCB phones Reid, Hallett’s electorate officer.  Reid reads out from SCEFO’s agenda to NCB: “Review of proposed 

enquiries West Australia’s iron ore policy … Issues within the education department commonwealth state financial 

relations”.  Reid says that Hallett will be attending the meeting. 

5:32pm Edel phones NCB to say that he hasn’t got in contact with McCusker, but will be phoning Fels to provide advice and a 
letter regarding the proposed inquiry terms of reference if required. 

 Peterson, Advisory Officer (General), SCEFO, prepares a memo for distribution at the SCEFO meeting that afternoon 
regarding Fels’ draft terms of reference for the proposed iron ore inquiry.  She notes that: 

“Should the Committee wish to pursue an inquiry into the iron ore industry in WA it is important that the 

inquiry is within the scope of the Committee’s term of reference i.e. matters relating to the financial 

administration of the State. 
I have reviewed the proposed terms of reference provided by Hon Anthony Fels MLC and note that many of the matters 

(except for item 5) perhaps better fall within those of public administration rather than financial administration.”   

She notes that she has discussed the draft terms of reference with Fels to ascertain “his intention for such an inquiry”.  
She then proposes an alternate set of terms of reference.   

10:39am NCB phones Fels.  Fels says that he has spoken to Hallett and Edel about the iron ore proposed inquiry. 

31/01/07 

12:48pm NCB phones Fels and says he is concerned that Watson may try to delay the proposed iron ore inquiry. 



Select Committee of Privilege REPORT 

474 G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 

DATE  TIME  EVENT  

 SCEFO meeting.  First meeting for 2007. 
Agenda includes the following: 
“Review of Proposed Inquiries 

Western Australia’s Iron Ore Policy” 

 
Minutes state: 

“The AOG gave a summary of all correspondence received in regards to this issue.  The AOG tabled a memo 

she had prepared dated 31 January 2007 re ‘Suggested Terms of Reference - Iron Ore Industry’ and advised 

that if the Committee decided to proceed with this inquiry it was important to ensure that the terms of 

reference was within its scope. 

Discussion ensued and suggestion was made of conducting a joint inquiry with the Public Administration 

Committee.  The CC sought advice from Paul Grant, Advisory Officer (Legal) who instructed that while a 

joint inquiry is possible, administratively it would demand a significantly increased workload.  Also, the two 

Committees would have to report back separately to the House.  The Committee agreed to defer further 

discussion until the next meeting.” 

Letter from Fels dated 18/12/06 outlining proposed terms of reference for the Committee to consider in relation to 
proposed inquiry into iron ore industry is considered by SCEFO (was tabled at meeting and status was deferred - ie, it 
remained confidential).   

1:08pm - 
2:30pm 

SCEFO considers letter from the Minister for State Development dated 25 January 2007 (received by SCEFO staff on 
30 January 2007) setting out information on WA’s iron ore policy (was tabled at meeting and status was deferred - ie, it 
remained confidential,  (See SCEFO minutes of 26 March 2007).  The letter states, in part: 
“There is no formally documented government policy on iron ore.” 
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1/02/07 2:00pm NCB phones Fels to find out how SCEFO meeting went on 31/01/07.  Fels says that he can’t talk about where they are 
at, but that the Committee is still investigating “a few of the legal issues”. 
Next SCEFO meeting is not to 19/03/07. 
Fels says of the previous day’s meeting: 
“Now I, I raised the issue that I had the advice from uhm McCusker and from uh Robert Edel. … I think that’s a sort of 

raised a couple of eyebrows that they were gonna go and check a couple of things.” 

Fels goes on to say: 
“T mean there’s there’s the, you know, there’s not enough uh support there at the moment to do what I was proposing.  

I do they weren’t, they weren’t prepared to support my terms of reference.  … Uhm no that was, you know, they put up 

something less than that which was basically just to look into the uh eh last issue of mine was uh, which was the 

royalties…. So I could get, I could probably get support for that but I didn’t think it was worth pushing that if if we… we 

wanna look into all the other issues” 

Fels says that Hallett was not of any assistance in the meeting. 
Fels also states: 
“I’ve discovered there is no policy.  There’s no formal policy.” 

7/02/07 1:30pm A CCC investigator telephones Mr Malcolm Peacock, then Acting Clerk and Deputy Clerk Legislative Council (Acting 
Clerk), seeking information on parliamentary privilege and the procedures of the House - in particular, relating to 
standing committees.   

10:00am CCC officers meet with Acting Clerk.   8/02/07 

3.30pm Watson, Chair of the Estimates and Financial Operations Standing Committee of the Legislative Council meets with 
Acting Clerk at Parliament House.  Watson advised she had a telephone conversation with Tanya Campbell from the 
CCC.   
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 Minister for Resources writes to SCEFO in response to letter dated 8/01/07. 

8.08am CCC facsimile to Watson responding to her facsimile of the previous day.  CCC facsimile confirms Watson not under 
investigation and that the intention of the meeting is “to obtain general information on the confidentiality obligations of 

committee members.” 

12/02/07 

9:30am Acting Clerk attends meeting between officers of the CCC and Watson at the member’s electorate office, Oxford Street, 
Leederville.  

8:15am Watson receives letter from CCC Commissioner Hammond dated 12/02/07 requesting copies of the SCEFO Agenda for 
the meeting of 31 January 2007 and the next scheduled meeting; and the Minutes for the meeting of 31 January 2007 
and the last meeting conducted in 2006.  

 Facsimile letter from Grill to Rimes confirming the conclusion of the agreement to provide consulting services to 
Echelon Resources Limited effective from that day. 

13/02/07 

 Watson sends written reply to CCC advising that the documents requested by the CCC are confidential to the committee 
and are subject to parliamentary privilege but that the matter will be raised with the Committee at its next meeting on 19 
March 2007.   
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21/02/07 10:05am-
11:29am 

CCC public hearing with NCB as a witness.  Cross-examination by Stephen Hall SC includes the following: 
“Right, just finally, Mr Crichton-Browne, has Mr Fels assisted you in any other way in recent times in regards to your 

consultancy business?---Yes, what was it? Yes. Yes. I asked him would he entertain a motion - would he entertain - I'm 

just going over it my mind for a moment, Mr Hall, but he - - - 

Do you know whether Mr Fels sits on the Estimates 

Committee?---Thank you, yes, a notice of motion taking a reference in respect to the iron ore industry in Western 

Australia. 

Right. Now, when you say that is something you were suggesting the Estimates Committee might do an inquiry into?---

Yes. 

And what has Mr Fels - you've made the suggestion to Mr Fels and has - in that capacity you were acting as a paid 

consultant for someone?---Yes. 

Is that business that you're doing with Mr Burke and Mr Grill?---I'm dealing directly with the company. 

Right. Which company is that?---Kazalie. 

Have you told Mr Fels that you were acting as a paid consultant in this regard?---Yes, I have. 

Do you know whether that outcome has been obtained?---I suspect is hasn't. 

When you say you've suggested it, have you done more than suggest it? Have you helped him with possible terms of 

reference for the inquiry?---Yes, I have. 

In fact have you dictated those terms of reference?---Yes. 

Has that inquiry been publicly announced?---No. 

Do you know what state it has reached?---No I don't. I know it hasn't progressed but I don't know what state - - -“ 
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28/02/07 10:02am-
12:36pm 

CCC public hearing with Archer as a witness.  Hearing never completed.  In opening address, Mr Philip Urquhart states: 
“This hearing will examine the communications Mr Burke had with various public officers in order to identify whether 

these officers have engaged in any misconduct. Turning now to the last matter which involves the Standing Committee 

on Estimates and Financial Operations. Kazaley Resources is a small mining company. 

In a widely publicised move in 2005 it pegged the 

northwest Shovelanna iron ore deposit after the mining giant Rio Tinto failed to renew its lease in time. In April 2006 

the then Minister for Resources terminated Kazaley's claim to this iron ore deposit. The matter subsequently became the 

subject of Supreme Court proceedings initiated by Kazaley to have the minister's decision set aside. These proceedings 

are still ongoing. 

Mr Burke and Mr Grill were retained by Kazaley during the course of 2006. This part of the hearing will examine the 

approach by Mr Burke to the Parliamentary Standing Committee on Estimates and Financial Operations to hold an 

inquiry into the iron ore policy of this state. As Mr Hall has already stated to the Commission in one of his openings 

earlier this week, standing committees of Parliament have significant powers including the holding of public hearings 

and the presentation of reports to the relevant house. 

In this instance the standing committee was comprised of members of the Legislative Council and its functions included 

examining any matters relating to the financial administration of the state. This hearing will examine the motive behind 

the request for this hearing and whether there was an ulterior and improper purpose behind the requests for this 

inquiry. 

Yesterday's hearing examined the 2004 inquiry by the Economics and Industry Standing Committee of the Legislative 

Assembly into vanadium resources at Windimurra. One matter that arises is whether there has been an attempt to 

misuse the functions of the Standing Committee on Estimates and Financial Operations and whether any public officer 

has engaged in misconduct in that attempt.” 

Sometime 
between end 
of February 

 Archer deletes emails to and from Burke dating from September 2006 in relation to the proposed iron ore inquiry. 
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2007 to end 
of March 
2007 

19/03/07 2:00pm SCEFO  meeting. 
Discussion about CCC inquiries and request for documents.  Resolved to report matter of possible breach of privilege 
and CCC request for documents of SCEFO to the House. At the meeting Travers reminds the Committee that he had 
been give permission to make general inquiries of Mr John Bowler, Minister for Resources in regards to previous 
government inquiries into the iron ore industry, in a generic sense, in late October.  
 
Shovelanna matter before the Court of Appeal. 

12:10pm File note of Jewell, SCEFO Committee Clerk, regarding phone call with Loftus, AMEC: 
“Mr Loftus left a message … regarding the status of the Iron Ore Policy.  I informed him that the Committee has not yet 

made a decision regarding this matter and that I would inform him when it had.” 

20/03/07 

3:30pm - 
10:14pm 

Legislative Council sits. 
 
Watson raises matter of privilege in House and gives notice of motion for establishment of select committee of 
privilege. 
 
Archer resigns from SCEFO and the Joint Standing Committee on Delegated Legislation..  Archer gave evidence to 
Select Committee that her resignations were at the request of the Premier. (p3) 
 
Archer talks about her appearance before the CCC in the Adjournment Debate: 
“… in my dealings with the committees I have at all times conducted myself properly and according to parliamentary 
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standing orders.” 

21/03/07  President rules that there is a matter of privilege.  Motion of Watson agreed to.  Committee established.  Membership 
appointed of Hon Murray Criddle (Chair), Hon Adele Farina and Hon Barry House. 

23/03/07  Archer’s appears on the ABC Stateline television program.  Archer says she had several conversations with Burke about 
the iron ore policy during the Shovelanna dispute.  Archer says Burke approached her to take the proposed iron ore 
inquiry to SCEFO: 
“Did he ask me to take that to the Committee?  Did he ask me to support, uhm, that Committee?  Yes he did.  And I said 

no, that I wouldn’t do it.” 

Archer says she did not pass on the deliberations of SCEFO to Burke. 
Says she gave a commitment to the Premier in November 2006 not to discuss work with Burke.  Also says she has had 
no contact at all with Burke since February 2007. 
Archer also said: 
 “I’ve said ‘no’ a lot of times to Brian Burke in relation to matters that he would have liked me to follow up.  So, no, I 

don’t find it at all hard to say ‘no’ to him.” 

26/03/07 2:10pm - 
3:20pm 

SCEFO meeting.   
Item 5 on Agenda: “Review of Proposed Inquiries 

Western Australia’s Iron Ore Policy”. 

Fels does not attend the meeting, and seeks leave of absence until the Select Committee on Privilege in Relation to a 
Matter of Privilege Arising out of the Standing Committee on Estimates and Financial Operations completes its inquiry. 
 
Peterson, AOG for SCEFO, advised SCEFO that Committee staff had reviewed their notes and that their notes recorded 
that on the SCEFO meeting of 4 December 2007 that “Ken Travers to ask Minister for background”.  It is noted, 
however, that this was not minuted. 
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Committee considers and defers the status of a letter from the Minister for Resources, providing information on the 
State’s iron ore policy 
 

Hallett declared an interest in the iron ore policy matter, stating that a staff member of his has a personal 
relationship with NCB. 
SCEFO agreed to defer its consideration of inquiring into the iron ore industry, including any related 
correspondence until the Select Committee on Privilege in Relation to a Matter of Privilege Arising out of the 
Standing Committee on Estimates and Financial Operations had reported. 

 Court of Appeal completes its hearing of Cazaly’s application for prerogative and declaratory relief against Minister 
Bowler’s decision on the Shovelanna tenement. 

10/04/07  Select Committee hearings: 
Watson 
Travers 
Archer 
Fels 
Hallett 

11/04/07 4:57pm Burke phones Reynolds.  Burke says he has been called before the Select Committee. Burke concerned that his hearing 
will be leaked. 

12/04/07  Clerk of the Legislative Council advises Select Committee that CCC has enquired as to whether the Select Committee’s 
hearings would be in public. 

13/04/07 5:53pm Reynolds phones Burke and tells him the Select Committee has been asking questions beyond its terms of reference. 
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 CCC writes to Select Committee and indicates that the CCC has electronic intercept evidence that may assist the Select 
Committee. 

16/04/07  Select Committee hearing: 
Driscoll 

10:06am Burke phones Grill to tell him he is appearing before the Select Committee that day. 

 Watson provides Select Committee with a statement of her views on committee members discussing their views with 
third parties when a committee is considering whether to embark on an inquiry. 

17/04/07 

 Select Committee hearings: 
Peterson 
Walawski 
Burke 
NCB 

26/04/07  Letter from NCB to Select Committee adding additional information to the evidence he had given. 

6:57pm Burke tells Reynolds his appearance before the Select Committee was very uneventful. 2/05/07 

 NCB provides Select Committee with a copy of the terms of reference for the iron ore inquiry as they were when he 
provided them to Fels. 

10/05/07 11:25am Burke tells Grill he gave evidence to the Select Committee.  Grill says he still has to give evidence. 



REPORT APPENDIX 2: Chronology of Events 

G:\DATA\PR0701\pr0701rp\pr0701.all.071108.rpf.001.xx.a.doc 483 

DATE  TIME  EVENT  

16/05/07  Select Committee hearings: 
Jewell 
Edel 
A. Jones 

13/06/07  Select Committee hearing: 
Grill 

19/06/07  Archer writes to the Select Committee and states that: 
“1. That there is no records of any emails received by myself or my electorate office from Mr Brian Burke, Mr Julian 

Grill or Mr Noel Crichton-Brown, or any other person that relate to the Standing Committee on Estimates and 

Financial Operations conducting an inquiry into the WA iron ore industry/policy. 

2. That there is no record of any emails sent by myself or my staff to Mr Brian Burke, Mr Julian Grill or Mr Noel 

Crichton-Brown, or any other person that relate to the Standing Committee on Estimates and Financial Operations 

conducting an inquiry into the WA iron ore industry/policy.” 

 

26/06/07  Select Committee hearing: 
McMahon 

03/07/07  Select Committee hearing: 
CCC officers. 

16/07/07  Select Committee hearing: 
Peterson 

10/09/07  Select Committee hearings: 
Archer 
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Burke 

11/09/07  Select Committee hearings: 
Fels  
NCB 
Reid 
McMahon 

12/09/07  Select Committee hearings: 
A. Jones 
C. Jones 
Rimes 

17/09/07  Select Committee hearings: 
Archer  
Edel 

 Select Committee hearings: 
Archer  
Watson  

24/09/07 

 Written submission by Watson to Select Committee: 
“… the disclosure of the fact that a Committee is considering an inquiry should not be treated as disclosure of the 

‘deliberations’ of a committee.” 

08/10/07  Select Committee hearing: 
Grill 
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