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REVIEW
ANNUAL REPORT 2005

1

INTRODUCTION - ANNUAL REPORT

1.1

Prior to the Thirty-Sixth Parliament, it was the usual practice for the Governor, on
advice from the Executive, to prorogue and reopen Parliament in August each year.1
Reflecting this practice, parliamentary committees prepared sessional reports to report
to the Legislative Council on their work during that period.

1.2

In June 2003, the Government indicated that it did not intend to continue to ask the
Governor to prorogue on an annual basis2 and prorogation did not occur in August
2003 or August 2004 during the Thirty-Sixth Parliament. Reflecting this shift in
practice, in the Thirty-Seventh Parliament, parliamentary committees of the
Legislative Council will table annual reports relating to their work during the calendar
year.

2

TERMS OF REFERENCE AND ESTABLISHMENT

2.1

Legislative Council committees are established by Schedule 1 of the Legislative
Council Standing Orders. The Uniform Legislation and Statutes Review Committee
(Committee) was established on August 17 2005 when Schedule 1 of the Legislative
Council Standing Orders was amended.

2.2

With respect to the Committee, Schedule 1 provides:
“8.

Uniform Legislation and Statutes Review Committee

8.1

A Uniform Legislation and Statutes Review Committee is
established.

8.2

The Committee consists of 4 members.

8.3

The functions of the Committee are –

1

Hon Kim Chance, MLC, Minister for Agriculture and Leader of the House, Western Australia,
Legislative Council, Parliamentary Debates (Hansard), June 25 2003, p9149. Parliament meets and
transacts business for a period known as a “session’. A session is terminated by a ‘prorogation’ of
Parliament, which is effected by proclamation of the Governor on the advice of the Executive Council.
Prorogation suspends meetings of each House of Parliament and its committees.

2

Hon Kim Chance, MLC, Minister for Agriculture and Leader of the House, Western Australia,
Legislative Council, Parliamentary Debates (Hansard), June 25 2003, p9150.
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8.4

(a)

to consider and report on bills referred under
SO 230A;

(b)

of its own motion or on a reference from a minister, to
consider or review the development and formulation
of any proposal or agreement whose implementation
would require the enactment of legislation made
subject to SO 230A;

(c)

to examine the provisions of any instrument that the
Commonwealth has acceded to, or proposes to accede
to, that imposes an obligation on the Commonwealth
to give effect to the provisions of the instrument as
part of the municipal law of Australia;

(d)

to review the form and content of the statute book;

(e)

to inquire into and report on any proposal to reform
existing law that may be referred by the House or a
Minister;

(f)

to consider and report on any matter referred by the
House or under SO 125A.

For a purpose relating to the performance of its functions, the
Committee may consult with a like committee of a House of
the parliament of the Commonwealth, a state or a territory,
and New Zealand and similarly, may participate in any
conference or other meeting.

2.3

The terms of reference refer to Standing Order 230A, a copy of which is attached at
Appendix 1 to this Report.

2.4

The Committee continues the work of the Standing Committee on Uniform
Legislation and General Purposes (former Committee) which operated during the
Thirty-Sixth Parliament.3 The Committee’s terms of reference are predominantly the
same as those of the former Committee with the addition of two new functions, which
are:
•

3

2

to review the form and content of the statute book; and

Further information on the history and work of the Standing Committee on Uniform Legislation and
General Purposes can be found in its last sessional report, Western Australia, Legislative Council,
Standing Committee on Uniform Legislation and General Purposes, The Work of the Committee During
the Second Session of the Thirty-Sixth Parliament - August 13 2002 to November 16 2004, November
2004, pp6-9.
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•

to inquire into and report on any proposal to reform existing law that may be
referred by the House or a Minister.

3

REPORTING PERIOD

3.1

This Report relates to a three-month period between August 17 2005 and December 1
2005 in the first year of the Thirty-Seventh Parliament.

3.2

This Report also includes activity by the former Committee operating in the ThirtySeventh Parliament between April 6 2005 and August 16 2005. When Schedule 1 of
the Standing Orders was amended, the Legislative Council resolved that:
The Committees now established under Schedule 1 may inquire into
and report on those matters referred to, or initiated by, their
predecessor committee and for that purpose may consider evidence
and records relating to the same.

3.3

Consequently, the Committee resolved to continue a number of inquiries and issues
which were before the former Committee and these are referred to in this Report.

4

COMMITTEE MEMBERSHIP

4.1

The Committee consists of four Members of the Legislative Council:
•

Hon Simon O’Brien MLC, Chairman;

•

Hon Matt Benson-Lidholm MLC;

•

Hon Donna Taylor MLC; and

•

Hon Sheila Mills MLC.

4.2

Hon Simon O’ Brien MLC was appointed Chairman by a Committee resolution of
August 24 2005.

5

STAFF AND SUPPORT SERVICES

5.1

The Legislative Council Committee Office supports the Committee. The Committee
has been staffed by:
•

Sheena Hutchison, Committee Clerk, August 17 2005 to date.

•

Johanna Edwards, Advisory Officer (Legal), August 17 2005 to date.

•

Denise Wong, Advisory Officer (Legal), October 2005.
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6

REPORTS

6.1

Since its establishment on August 17 2005, the Committee has tabled the following
seven reports:
•

August 30 2005 - Standing Order 230A - Referral of Uniform Legislation and
Reporting Time Frames;

•

September 13 2005 - Consumer Credit (Firefighter’s Benefit Fund)
Amendment Regulation (No. 1) (Qld);

•

September 20 2005 - Standard Time Bill 2005;

•

October 19 2005 - Trade Measurement Bill 2005 and Trade Measurement
Administration Bill 2005;

•

October 19 2005 - Defamation Bill 2005;

•

November 15 2005 - Road Traffic Amendment Bill 2005; and

•

November 30 2005- Inquiry into the Agreement of the Council of Australian
Governments on September 27 2005 Relating to Strengthening CounterTerrorism Laws.

6.2

Between August 17 2005 and December 1 2005, the Committee met on 11 occasions.

6.3

In the Thirty-Seventh Parliament, before Schedule 1 of the Standing Orders was
amended to establish the Committee, the former Committee tabled two reports which
are not detailed in this Report but are available on the parliament website at:
www.parliament.wa.gov.au. These reports were about the:

7

•

Consumer Credit Amendment Regulation (No. 2) 2004 (Qld); and

•

Petroleum Legislation Amendment and Repeal Bill 2005.

REPORTS TABLED - UNIFORM BLLS

General
7.1

Similarly to the former Committee, the principal work of the Committee has been the
scrutiny of bills containing uniform legislation under term of reference 8.3(a) which
provides that the Committee is:
to consider and report on Bills referred under SO 230A.

7.2
4

Essentially, Standing Order 230A sets out a specific procedure to ensure that all bills
involving uniform legislation are referred to the Committee and are not progressed in
G:\DATA\US\Usrp\us.ann.051129.rpf.007.xx.a.doc
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the Legislative Council until the Committee tables its report. The reporting time
frame is 30 calendar days unless otherwise ordered.
7.3

7.4

Pursuant to Standing Order 230A, ‘uniform legislation’ is the term applied to bills
that:
•

ratify or give effect to a bilateral or multilateral intergovernmental agreement
to which the Government of the State is a party; or

•

by reason of their subject matter, introduce a uniform scheme or uniform laws
throughout the States and Territories.

The following is a summary of the reports the Committee has presented on uniform
legislation.

Standard Time Bill 2005
7.5

The Standard Time Bill 2005 provided that standard time in Western Australia would
be measured by reference to Co-ordinated Universal Time rather than Greenwich
Mean Time, which was the measure under the Standard Time Act 1895.

7.6

Greenwich Mean Time is a solar time scale based on the average time that the earth
takes to rotate on its axis from noon to noon and is measured at the Royal Observatory
in Greenwich, England.4

7.7

Co-ordinated Universal Time is determined by the International Bureau of Weights
and Measures in Paris, which co-ordinates data from more than 200 atomic clocks in
timing laboratories around the world, including the Australian National Measurement
Institute in Canberra.5

7.8

The second reading speech relating to the Standard Time Bill 2005 indicated that the
shift to the use of Co-ordinated Universal Time as the measure of standard time was
necessary for a number of reasons, including that:6
•

it is used by many modern technologies including the satellite-based global
positioning system;

•

it is the standard measure in the United States, New Zealand, Singapore and
the United Kingdom;

4

Hon Kim Chance MLC, Minister for Agriculture; Leader of the House, Western Australia, Legislative
Council, Parliamentary Debates (Hansard), August 23 2005, p4299.

5

Ibid.

6

Ibid
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•

at the Commonwealth level, since 1997, the Chief Metrologist has been
required by the National Measurement Act 1960 (Cth) to maintain Coordinated Universal Time; and

•

the Australian Bureau of Metrology advised that for most practical purposes,
Co-ordinated Universal Time has superseded Greenwich Mean Time.

7.9

The Committee recommended that the Bill be passed, subject to amendments
contained in Supplementary Notice Paper No. 54, Issue No. 1 which proposed to
amend the commencement date to the day after the Bill received Royal Assent rather
than September 1 2005 which had passed.

7.10

On October 20 2005, the Legislative Council passed the Standard Time Bill 2005 with
the amendment in Supplementary Notice Paper No. 54, Issue No. 1.

Trade Measurement Bill 2005 and Trade Measurement Administration Bill 2005
7.11

Trade measurement relates to the regulation of weights and measures in trade to
ensure that businesses and consumers receive what they pay for and are not sold a
short measure when they purchase goods.

7.12

The Trade Measurement Bill 2005 and the Trade Measurement Administration Bill
2005 proposed to repeal the regime operating under the Weights and Measures Act
1915 and replace it with a regime based on the model uniform trade measurement
regime operating in other States and Territories.

7.13

The Committee wrote to Hon John Kobelke MLA, Minister for Consumer and
Employment Protection, seeking advice in relation to the operation of a number of
clauses in each of the Bills. The Committee was satisfied with the advice of the
Minister with respect to the issues it raised and included these responses in the Report.

7.14

As at November 28 2005, the Bills and the Committee’s Report were still to be
debated in the Legislative Council.

Defamation Bill 2005
7.15

The Defamation Bill 2005 sought to achieve uniform defamation law across Australia.
It proposed major changes to the law of defamation, including the removal of the
ability of corporations to sue for defamation unless they are a non-profit organisation
or a corporation with less than ten employees.

7.16

As early as 1979, the Australian Law Reform Commission, in its report Unfair
Publication: Defamation and Privacy, recommended that there should be a codified
uniform law of defamation in Australia. The issue was considered by the Standing
Committee of Attorneys General at various times over a number of years but it was

6
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not until March 2005 that an agreement was reached between the States and
Territories to implement a model Defamation Bill by January 1 2006.
7.17

An intergovernmental agreement entitled ‘Model Defamation Provisions
Intergovernmental Agreement’ (IGA) was signed by the Western Australian Attorney
General on September 19 2005. Significantly, the IGA provided that the bills to be
enacted in each jurisdiction should contain the provisions of the model Defamation
Bill and could only contain additional provisions if they did not conflict with or
undermine the provisions of the model Defamation Bill. In this manner, the IGA
required a high degree of uniformity and consistency across each jurisdiction.

7.18

Whilst there is a view that the State Parliament might not be bound by an
intergovernmental agreement, the Committee was mindful that a departure from the
model Defamation Bill would undermine the efficacy of the IGA which, given the
history relating to uniformity in defamation law, would need to be carefully evaluated.

7.19

The Committee raised a number of issues in relation to the Defamation Bill 2005,
including the effect of a clause of the Bill on the operation of parliamentary privilege.
The Committee considered that a clause of the Bill operated to extend parliamentary
privilege in a number of ways and recommended that the responsible Minister discuss
this issue during debate on the Defamation Bill 2005.

7.20

As at November 28 2005, the Defamation Bill 2005 and the Committee’s Report were
still to be debated in the Legislative Council.

Road Traffic Amendment Bill 2005
7.21

It was agreed, in various national forums from 1991 to 1999, that a national road
transport regime would be implemented throughout the Australian Commonwealth,
including nationally uniform driver licensing standards and procedures. The
agreements made at these forums culminated in, among other things, the development
of the National Driver Licensing Scheme, which was originally scheduled for
implementation in all States and Territories by February 1999. The National Driver
Licensing Scheme does not directly apply to the Commonwealth as the constitutional
responsibility for road transport lies with the States and Territories.

7.22

The Road Traffic Amendment Bill 2005 proposed to continue the implementation of
the National Driver Licensing Scheme in Western Australia by amending and adding
to the laws which provide for the existing system of driver licensing and management
of driving offences. It also proposed to correct existing drafting inconsistencies and
anomalies.

7.23

The Committee made a number of recommendations that during debate the
responsible Minister advise the Legislative Council about the operation of certain
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clauses and recommended that a clause be amended. The Committee also drew to the
attention of the Legislative Council, issues raised by selected clauses.
7.24

As at November 28 2005, the Road Traffic Amendment Bill 2005 and the
Committee’s Report were still to be debated in the Legislative Council.

8

REPORTS TABLED - OTHER INQUIRIES

8.1

In addition to the examination of uniform bills under term of reference 8.3(a), the
Committee also presented the following reports.

Standing Order 230A - Referral of Uniform Legislation and Reporting Time Frames
8.2

This inquiry was a continuation of an inquiry initiated by the former Committee and
was conducted pursuant to term of reference 8.3(b).

8.3

The Report related to the Committee’s examination of uniform bills and, in particular,
the following two aspects of Standing Order 230A:
•

the process whereby a bill, when read a first time, stands referred to the
Committee unless otherwise ordered (Standing Order 230A(3)); and

•

the requirement that the Committee present its final report not later than 30
days after the referral of the bill or such other period ordered by the House
(Standing Order 230A(4)).

8.4

In relation to the first aspect, the Committee recommended that Standing Order 230A
be amended to provide that bills containing uniform legislation stand referred at the
conclusion of the Minister’s second reading speech, rather than immediately after first
reading. This recommendation sought to amend the Standing Order to reflect the
practice in the Legislative Council. Additionally, the Committee sought to ensure that
the second reading speech could be used as a vehicle for the identification of uniform
legislation as recommended in Report 19 of the former Committee.7

8.5

With respect to the second aspect of Standing Order 230A, relating to reporting time
frames, the Committee recommended that the reporting time frame be amended to 14
sitting days rather than 30 calendar days. The Report noted that the former Committee
had presented reports indicating that a period of 30 calendar days is too short a time
frame for many uniform bills to be given anything more than a cursory examination.

8.6

The Report was debated and noted by the Legislative Council on November 10 2005.8

7

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 19, Uniform Legislation and Supporting Documentation, August 2004.

8

Western Australia, Legislative Council, Parliamentary Debates (Hansard), November 10 2005, pp71187119.

8
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8.7

The Committee notes that Report 8 of the Standing Committee on Procedure and
Privileges which was tabled in November 2005 addresses the Committee’s
recommendations.9 In particular, that Committee endorsed the recommendation
relating to the referral of uniform bills following the conclusion of the second reading
speech subject to some refinements. The Procedure and Privileges Committee did not
endorse the recommendation relating to reporting time frames and instead
recommended that reports be presented on the first sitting day following 42 days after
the referral. The Committee notes that as at November 28 2005, Report 8 of the
Procedure and Privileges Committee was yet to be debated.

Consumer Credit (Firefighter’s Benefit Fund) Amendment Regulation (No. 1) 2005 (Qld)
8.8

This was an inquiry commenced by the former Committee which arose pursuant to a
statutory referral process under section 6B of the Consumer Credit (Western
Australia) Act 1996.

8.9

Consumer credit is regulated by a national legislative scheme called the Consumer
Credit Code. Under this scheme, the States and Territories adopt template legislation
passed in Queensland which ensures that the same legislation operates in each
jurisdiction. In all jurisdictions, except Western Australia and Tasmania, amendments
to the Queensland legislation are automatically adopted. In Western Australia,
amendments to the Queensland legislation must be:
•

provided by the relevant Minister to the Clerk of each House of Parliament
and the Committee; and

•

approved as a draft order by both Houses of Parliament. If approved, the
amendments are then published by the Governor as an order in the
Government Gazette and then commence operation.

8.10

As a result of the first requirement, the Consumer Credit (Firefighter’s Benefit Fund)
Amendment Regulation (No. 1) (Qld) (Firefighter’s Amendment Regulation) was
referred to the Committee for consideration.

8.11

The amendments contained in the Firefighter’s Amendment Regulation were directed
to exempting the Firefighter’s Benefit Fund of WA (Incorporated) from parts of the
Consumer Credit Code and to clarify certain provisions relating to exemptions from
the Consumer Credit Code.

8.12

After seeking further information from Hon John Kobelke MLA, Minister for
Consumer and Employment Protection, the Committee recommended that if the

9

Western Australia, Legislative Council, Standing Committee on Procedure and Privileges, Report 8,
November 2005, pp20-23.
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Legislative Council was asked to approve a draft order to implement the amendments,
then it be passed.
8.13

The Committee noted that from November 2004 to August 17 2005, three amendment
regulations were referred to the former Committee and, in relation to two of these, the
Committee had written to the Minister seeking explanatory material. With a view to
expediting the inquiry process, the Committee recommended that when the Minister
provides the Clerks of each of the Houses with a copy of amendments to the
Consumer Credit Code Regulations, an Explanatory Memorandum also be provided.
The Committee also recommended that an Explanatory Memorandum be tabled when
the draft order is tabled in the Legislative Council.

8.14

In the Government response to the Committee’s Report, the Minister indicated that the
recommendations would be implemented.10

Inquiry into the Council of Australian Governments Agreement of September 27 2005
Relating to Strengthening Counter-Terrorism Laws
8.15

Term of reference 8.3(b) provides that one of the Committee’s functions is:
of its own motion or on a reference from a Minister, to consider or
review the development and formulation of any proposal or
agreement whose implementation would require the enactment of
legislation made subject to SO 230A.

8.16

On November 9 2005, the Committee resolved to commence an inquiry pursuant to
term of reference 8.3(b) to consider or review the development or formulation of the
agreement reached at the Council of Australian Governments (COAG) on September
27 2005 in relation to strengthening counter-terrorism laws.11

8.17

Term of reference 8.3(b) replicates a term of reference of the former Committee.
Although the former Committee was established in April 2002, this inquiry was the
first occasion that the term of reference was activated.

8.18

As part of the agreement reached at the COAG meeting of September 27 2005, the
State and Territory leaders agreed to the States and Territories enacting legislation to
give effect to measures, which, because of constitutional constraints, the
Commonwealth could not enact. As such, legislation would be subject to Standing
Order 230A and may be referred to the Committee. The Committee considered that a
pre-emptive inquiry pursuant to term of reference 8.3(b) would serve to:

10

Tabled Paper No. 923.

11

COAG comprises the Prime Minister, State Premiers, the Chief Ministers of the Australian Capital
Territory and the Northern Territory and the President of the Australian Local Government Association.
Further information on COAG is available at the website http://www.coag.gov.au/, (viewed on November
17 2005.

10
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8.19

•

provide Members of the Legislative Council and the public with information
about the implications for Western Australia resulting from the September 27
2005 COAG meeting; and

•

expedite any future inquiry into State legislation resulting from that meeting.

The Committee conducted a hearing with:
•

Mr Geoffrey Hay, Assistant Director General, Department of Premier and
Cabinet; and

•

Mr James Thomson, Legal Officer, State Solicitor’s Office.

8.20

The Committee was of the view that the preliminary inquiry obtained useful and
relevant information. The Committee considered that evidence from the hearing
would assist Members of Parliament and members of the public in the event of State
legislation relating to the COAG agreement being introduced into Parliament.
Additionally, the Committee considered that this information would assist in any
future inquiry if, pursuant to Standing Order 230A, such proposed legislation is
referred to the Committee.

8.21

The Committee resolved to table the Report attaching the transcript of evidence from
the hearing in order to ensure that the information was widely available prior to the
introduction of the proposed legislation. The Committee tabled this Report on
November 30 2005.

9

PENDING INQUIRIES

9.1

At the close of the parliamentary year, there are a number of ongoing inquiries that the
Committee intends to pursue in 2006. These are detailed below.

Consumer Credit (Charge Card) Amendment Regulation (No. 1) 2005 (Qld)
9.2

This inquiry is pursuant to the statutory referral process under section 6B of the
Consumer Credit (Western Australia) Act 1996. Further details relating to the
Consumer Credit Code scheme are set out in paragraph 8.9.

9.3

The Consumer Credit (Charge Card) Amendment Regulation (No. 1) 2005 (Qld)
(Charge Card Amendment Regulation), was referred to the Committee on October
28 2005.

9.4

The Committee notes that when providing the Clerks of Parliament with a copy of the
Charge Card Amendment Regulation, the Minister for Consumer and Employment
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Protection also provided an Explanatory Memorandum as recommended in the
Committee’s Report on the Firefighter’s Amendment Regulation.12
9.5

9.6

The Minister indicated that the purpose of the Charge Card Amendment Regulation
(as contained in the draft order) was to exempt from the operation of the Consumer
Credit Code charge card contracts offered by: 13
•

American Express Australia Limited;

•

American Express International Inc;

•

Diners Club Pty Limited; and

•

Motorcharge Limited.

Charge cards are defined by the Reserve Bank as:14
a card whose holder has been granted a non-revolving credit line
enabling the holder to make purchases and possibly make cash
advances. A charge card does not offer extended credit; the full
amount of any debt incurred must be settled at the end of a specified
period.

9.7

Pursuant to the statutory referral process, it is the amendments to the Queensland
regulations, such as the Charge Card Amendment Regulation, that are referred to the
Committee and not the draft order. However, the Committee reports its scrutiny in
relation to the terms of the relevant draft order so as to assist Members in the
Legislative Council. With respect to the Charge Card Amendment Regulation, the
draft order has not yet been tabled in the Legislative Council and is not yet available
for examination. The Committee intends to finalise this inquiry once it has received
and scrutinised a copy of the draft order.

Intergovernmental Agreement on the Reform of Commonwealth - State Financial
Relations
9.8

This inquiry was referred by the Legislative Council pursuant to paragraph 8.3(f) of
the Committee’s terms of reference on October 19 2005. The terms of reference for
the inquiry are:

12

Letter from Mr John Mandy, Acting Clerk of the Legislative Assembly to the Committee enclosing copy
of a letter from Hon John Kobelke MLA, Minister for Consumer and Employment Protection, October 28
2005 and letter from Mr Malcolm Peacock, Acting Clerk of the Legislative Council to the Committee
enclosing copy of a letter from Hon John Kobelke MLA, Minister for Consumer and Employment
Protection, October 28 2005.

13

Copy of letter from Hon John Kobelke MLA, Minister for Consumer and Employment Protection to the
Clerk of the Legislative Council, October 28 2005.

12
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That the Standing Committee on Uniform Legislation and Statutes
Review do inquire into and report on the Intergovernmental
Agreement on the Reform of Commonwealth-State Financial
Relations including -

9.9

(a)

the implementation of that Agreement;

(b)

any reviews required by that Agreement;

(c)

the possible impact of any matters proposed or arising under
any review;

(d)

any related issues the committee considers appropriate;

(e)

the fiscal benefits flowing to the Commonwealth from the
economic development of Western Australia;

(f)

the extent of, reasons for and ways to ameliorate Western
Australia’s fiscal subsidy to the rest of the Australian
Federation; and

(g)

the relative extent of and potential for Commonwealth direct
investment in Western Australian infrastructure.

This inquiry will progress into 2006.

Statute Law Revision Bill 2005
9.10

On November 15 2005, the Legislative Council referred the Statute Law Revision Bill
2005 to the Committee for inquiry and report. The referral did not include a reporting
date.

9.11

This inquiry will progress into 2006.

Statutes Review inquiry
9.12

Term of reference 8.3(d) enables the Committee “to review the form and content of the
statute book”. Statutes Repeals and Minor Amendment Bills which are also known as
‘omnibus bills’ are a mechanism by which the statute book is reviewed.

9.13

On November 28 2005, the Committee resolved to inquire into and report on:
a)

14

the purpose and nature of Statutes Repeals and Minor Amendments Bills;

See the glossary on the Reserve Bank website, http://www.rba.gov.au, (viewed on November 3 2005).
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b)

the process for the drafting and enactment of Statutes Repeals and Minor
Amendments Bills and, if relevant, the comparative process in other
Australian jurisdictions; and

c)

any related issues the committee considers appropriate.

9.14

This inquiry will progress into 2006.

10

NEW FUNCTIONS

10.1

As noted at paragraph 2.4, the Committee’s terms of reference are predominantly the
same as those of the former Committee with the addition of two new functions, which
are:

10.2

•

to review the form and content of the statute book; and

•

to inquire into and report on any proposal to reform existing law that may be
referred by the House or a Minister.

The Committee notes that from May 2001 to April 2002, the Standing Committee on
Legislation of the Thirty-Sixth Parliament had similar functions of:
•

reviewing the form and content of the statute book; and

•

inquiring into and reporting on any proposal to reform an existing law.

10.3

However, that Committee’s workload prevented it from undertaking these functions15
and they were omitted when the terms of reference were amended in April 200216.

10.4

The May 2005 report by Hon George Cash MLC, Reflections on the Legislative
Council Committee System and its Operations During the Thirty-Sixth Parliament:
Discussions with the Chairs and Deputy Chairs of Parliamentary Committees (Cash
Report) recommended that a committee be given a specific term of reference relating
to law reform and a term of reference relating to reviewing the form, content, structure
and currency of legislation on the statute book.17 The new terms of reference for the
Committee implement these recommendations.

10.5

With respect to the law reform function under term of reference 8.3(e), it is important
to note that the Committee does not have an own motion power and this function can

15

Western Australia, Legislative Council, Legislation Committee, An Overview of the Committee's
Operations: First Session of the Thirty-Sixth Parliament May 1 to August 9 2002, August 2002, p2.

16

Ibid, p4.

17

Western Australia, Legislative Council, Hon G Cash MLC, Chairman of Committees, Reflections on the
Legislative Council Committee System and its Operations During the Thirty-Sixth Parliament:
Discussions with the Chairs and Deputy Chairs of Parliamentary Committees, May 2005, p5.

14
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only be activated by a specific referral from the House or a Minister.18 Referrals from
Ministers involve a direct request from a Minister to the Committee and do not
involve a resolution of the House.
10.6

With respect to the statutes review function under term of reference 8.3(d), the Cash
Report said that the mandate could include removing obsolete or contradictory
provisions, amending unclear language, correcting drafting and technical errors and
omissions, updating and revising legislative references, and making other minor
changes. The Cash Report noted that any committee with this mandate should
maintain consultative links with the State Law Publisher, Parliamentary Counsel’s
Office and the Law Reform Commission of Western Australia.19

10.7

With a view to delineating its statutes review function, the Committee met with Mr
Greg Calcutt, Parliamentary Counsel, on October 12 2005 and discussed the role of
Parliamentary Counsel in the area of statutes review.

11

SEMINARS AND CONFERENCES

11.1

Between March 1 2005 and March 4 2005, a staff member attended the following
events in the Australian Capital Territory (ACT) on behalf of the former Committee:
•

March 1 2005, the meeting of the Working Group of Chairs and Deputy
Chairs of Australian Scrutiny of Primary and Delegated Legislation
Committees (Working Group of Chairs).

•

Between March 2 and 4 2005, the Ninth Australasian and Pacific Conference
on Delegated Legislation and Sixth Australasian and Pacific Conference on
the Scrutiny of Bills (Conference).

11.2

Due to the February 2005 State Election, Members of the former Committee were
unable to attend these events.

11.3

The cost of attendance at the Working Group of Chairs and the Conference was
$2,495.77.

Working Group of Chairs
11.4

Since 1994, the issue of uniform legislation and the role of parliamentary committees
scrutinising legislation (scrutiny committees), has been the subject of continuing
study by the Working Group of Chairs.

18

This is to be contrasted with the New South Wales Legislative Council Standing Committee on Law and
Justice and the Queensland Legal, Constitutional and Administrative Review Committee, both of which
have the ability to inquire into issues of law reform on their own motion.

19

Western Australia, Legislative Council, Hon G Cash MLC, Chairman of Committees, Reflections on the
Legislative Council Committee System and its Operations During the Thirty-Sixth Parliament:
Discussions with the Chairs and Deputy Chairs of Parliamentary Committees, May 2005, p6.
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11.5

Past meetings have involved discussion and consideration of proposed mechanisms to
achieve scrutiny of uniform legislation. The Working Group of Chairs has published
a 1995 Discussion Paper20 and a 1996 Position Paper21. More recently, in February
2005, a further Discussion Paper was published.

11.6

At the March 2005 meeting of the Working Group of Chairs the 2005 Discussion
Paper was considered and it was agreed that it would be referred to the various
scrutiny committees for examination.

Conference
11.7

Since 1986, scrutiny committees from Australia and New Zealand have been meeting
on a bi-annual basis. The bi-annual meetings are known as the Australasian and
Pacific Conference on Delegated Legislation and Scrutiny of Bills. In 1991, the issue
of uniform legislation was first raised in that forum.22

11.8

The theme of the 2005 Conference was Legislative Scrutiny in a Time of Rights
Awareness. The Conference included papers by:

11.9

•

Dr Helen Watchirs, the ACT Human Rights Commissioner entitled The ACT
Human Rights Act 2004 - a new scrutiny challenge;

•

Dr Richard Worth, MP, Chair, New Zealand Regulations Review Committee
entitled Orthodoxy or heresy - Can scrutiny committees maintain control of
delegated legislation in the face of modern legislative practices?;

•

Professor John McMillan, Commonwealth and ACT Ombudsman, entitled
Legislative Scrutiny through an Ombudsman’s Lens; and

•

Mr Stephen Argument, Special Counsel, Phillips Fox and Legal Adviser
(Subordinate Legislation) ACT Scrutiny of Bills and Subordinate Legislation
Committee, The Legislative Instruments Act: Is it the cherry on the top of the
legislative scrutiny cake?.

In the absence of Committee Members, staff prepared a paper for inclusion in the
Conference papers entitled, Rights issues and scrutiny: some recent examples which
drew on reports tabled by the former Committee during the Thirty-Sixth Parliament.
A copy of this paper is attached at Appendix 2.

20

Working Party of Chairs of Scrutiny of Legislation Committee throughout Australia, Scrutiny of National
Scheme Legislation and the Desirability of Uniform Scrutiny Principles, Discussion Paper No.1, July 1995.

21

Working Party of Representatives of Scrutiny of Legislation Committees throughout Australia, Scrutiny of
National Schemes of Legislation, Position Paper, October 1996.

22

16

Third Conference of Australasian Delegated Legislation Committees, Perth, May 21 to 23, 1991.
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11.10

The Conference also included a session where the scrutiny committees from each
jurisdiction presented a report on their work since the last conference. Staff presented
a report on behalf of the Committee. A copy of this report is attached at Appendix 3.

11.11

The Committee is of the view that these conferences offer Members and staff an
opportunity to liaise with and form links with scrutiny committees in other
jurisdictions.

12

CHALLENGES AND DEVELOPMENTS

12.1

When reporting in November 2004 on its work during the Second Session of the
Thirty-Sixth Parliament,23 the former Committee noted a number of difficulties in
fulfilling its functions. Since that time, developments have occurred in relation to
these issues and they are outlined below.

Identification of uniform legislation and supporting documentation
12.2

The issues of the identification of uniform legislation and the provision of supporting
documentation by the Government were examined in detail in Report 19 of the former
Committee.
That Report was entitled ‘Uniform Legislation and Supporting
Documentation’.

12.3

The Report noted the success of administrative measures that the former Committee
had developed. However, these challenges remained of concern following a number
of inquiries where the adequate and timely provision by Government of relevant
supporting documentation and information proved to be a major impediment to
meeting reporting deadlines.

12.4

After examining a number of different options, the former Committee recommended
that the Government issue a Premier’s Circular requiring:
•

Ministers introducing bills to identify in the second reading speech whether
the bill is pursuant to uniform legislation and to outline the relevant intergovernmental agreement or memorandum of understanding; and

•

Ministers to provide specific standard information about the bill to the
Committee immediately after the bill is introduced, including a copy of the
relevant intergovernmental agreement or memorandum of understanding.

12.5

On July 18 2005, in response to the former Committee’s Report, the Government
implemented a Ministerial Office Memorandum (MM 2005/01). This was re-issued in

23

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth
Parliament - August 13 2002 - November 16 2004, November 2004.
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late August, after the appointment of the new Committee. A copy of the current
Ministerial Office Memorandum is attached at Appendix 4.
12.6

The Committee sought advice regarding the decision to implement a Ministerial
Office Memorandum rather than a Premier’s Circular. In a letter dated August 31
2005, Hon Kim Chance MLC, Leader of the Government in the Legislative Council
provided a response to the Committee and this is attached at Appendix 5.

12.7

The Committee has included the Ministerial Office Memorandum on its webpage and
is hopeful that it will operate to assist in the identification of uniform legislation and
the provision of supporting documentation to the Committee. The Committee intends
to monitor the effectiveness of the Ministerial Office Memorandum during the next
year.

Reporting time frames
12.8

The former Committee was of the view that the reporting time frame of 30 calendar
days is too short to enable the adequate scrutiny of bills containing uniform
legislation. This issue was raised by the former Committee in both Report 19 and
Report 2324.

12.9

Since that time, this Committee has tabled its Report on Standing Order 230A, which
addressed the issue of reporting time frames (as outlined in paragraph 8.5) and
recommended that the reporting time frame be amended to 14 sitting days.

12.10

The difficulties associated with the reporting time frames are exemplified by the
Committee’s recent Report on the Defamation Bill 2005 and Report of the former
Committee on the Petroleum Legislation Amendment and Repeal Bill 2005. In
examining both bills, there were issues that the Committee considered required further
inquiry of the responsible Minister. However, the limited reporting time frame led to
the Committee truncating its inquiry process and rather than pursuing these matters
directly with the responsible Minister, the Committee recommended that the Minister
comment on these issues during debate.

12.11

The Committee notes that although the reports were tabled on time, the relevant bills
were not then immediately progressed in the Legislative Council. The Report on the
Petroleum Legislation Amendment and Repeal Bill 2005 was tabled on June 21 2005
and the bill was not progressed further until August 24 2005. The Report on the
Defamation Bill 2005 was tabled on October 19 2005 and has not been progressed as
at November 28 2005.

24

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth
Parliament - August 13 2002 - November 16 2004, November 2004.

18
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12.12

The Committee also notes that the Commonwealth Powers (De Facto Relationships)
Bill 2005, which is currently before the Parliament, is the same as the Commonwealth
Powers (De Facto Relationships) Bill 2003 in relation to which the former Committee
reported on April 6 2004. That Bill lapsed due to prorogation on January 23 2005.

12.13

The Committee reiterates its view that the proposed reporting time frame of 14 sitting
days achieves an appropriate balance between the requirements of the Executive and
the Parliament.

Consideration of treaties
12.14

Report 23 of the former Committee addressed the previous term of reference relating
to the examination of international treaties. That term of reference equates to this
Committee’s term of reference 8.3(c), which provides that the Committee is to:
examine the provisions of any instrument that the Commonwealth has
acceded to, or proposes to accede to, that imposes an obligation on
the Commonwealth to give effect to provisions of the instrument as
part of the municipal law of Australia.

12.15

The Report of the former Committee highlighted difficulties with the short scrutiny
period that is available to the relevant Commonwealth committee that examines
treaties. This limits the ability of State parliamentary committees to comment on
proposed treaties. With respect to this issue, the former Committee recommended
that:
•

the Western Australian Minister for State and Federal Relations liaise with
relevant Ministers in other Australian jurisdictions, in particular the
Commonwealth Minister for Foreign Affairs and Trade, with a view to
ascertaining whether the period provided to State parliamentary committees
for consultation on proposed treaties can be extended to facilitate sufficient
and proper State parliamentary scrutiny to occur; and

•

pending the achievement of an extension of time for consultation, an express
treaty reviewing function should be given to a relevant committee with
sufficient resources to undertake the work.

12.16

The Committee concurs with the recommendations of the former Committee and notes
that a Government Response, as required by Standing Order 337, has not yet been
provided.

13

CONCLUSION

13.1

Since its establishment on August 17 2005, the Committee considers that it has
worked effectively and efficiently to table seven reports and commence a number of
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other inquiries. The Committee has reported promptly on the five bills containing
uniform legislation and has also reported on a statutory referral. Additionally, the
Committee has tabled a Report on Standing Order 230A with a view to facilitating its
scrutiny role and conducted a pre-emptive inquiry under term of reference 8.3(b).
13.2

The Committee is pleased with the publication of the Ministerial Office Memorandum
in response to Report 19 of the former Committee and hopes it will operate to
expedite its inquiry process with respect to uniform legislation. The Committee looks
forward to continuing its work in 2006 and developing its new statutes review
function.

___________________
Hon Simon O’Brien MLC
Chairman
December 1 2005

20
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APPENDIX 1
STANDING ORDER 230A
Uniform legislation
230A (1)

This order applies to a Bill that (a)

ratifies or gives effect to a bilateral or multilateral intergovernmental
agreement to which the Government of the State is a party; or

(b)

by reason of its subject matter, introduces a uniform scheme or
uniform laws throughout the Commonwealth.

(2)

The second reading stage of a Bill is not to be resumed where Standing Order
230(a) applies, or commence where 230(b) applies, within 30 days of the date
of the Bill’s first reading or before it has been reported from a committee,
whichever is the later.

(3)

Unless otherwise ordered, a Bill when read a first time stands referred to the
Uniform Legislation and Statutes Review Committee.

(4)

The Uniform Legislation and Statutes Review Committee, or other committee,
receiving a Bill under subclause (3) is to present its final report not later than
30 days of the day of the reference or such other period as may be ordered by
the House.

(5)

The policy of a Bill is not a matter for inquiry by a committee receiving it.
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APPENDIX 2
RIGHTS ISSUES AND SCRUTINY: SOME RECENT EXAMPLES
NINTH AUSTRALASIAN AND PACIFIC CONFERENCE ON DELEGATED LEGISLA TION AND SIXTH
AUSTRALASIAN AND PACIFIC CONFERENCE ON THE SCRUTINY OF BILLS
LEGISLATIVE SCRUTINY IN A TIME OF RIGHTS AWARENESS

LEGISLATIVE COUNCIL OF WESTERN AUSTRALIA
STANDING COMMITTEE ON UNIFORM LEGISLATION AND GENERAL PURPOSES!
RIGHTS ISSUES AND SCRUTINY: SOME RECENT EXAMPLES

1.

BACKGROUND

1.1

The Uniform Legislation and General Purposes Committee CUG Committee)
scrutinizes all primary uniform legislation before the Western Australian Parliament.

1.2

The State Election in Western Australia has prevented the UG Committee attending
the Conference and presenting a paper.

However, the Committee Secretariat has

prepared a synopsis of selected rights issues that the DG Committee confronted in
examining uniform legislation2 during the second session of the 36th Parliament.
These examples seek to illustrate how rights issues feature in the UG Committee's
work.
2.

RIGHTS ISSUES AND SCRUTINY - COMMITTEE'S APPROACH

2.1

The overarching theme of the Conference - Legislative Scrutiny in a Time of Rights
Awareness - makes it appropriate to reflect on what 'rights' parliamentary committees

might consider when scrutinizing legislation.

In light of the recent State Election, this paper has been prepared by Johanna Edwards, Advisory Officer (Legal) on
behalf of the Standing Committee on Uniform Legislation and General Purposes.
Uniform legislation refers to a bill that ratifies or gives effect to a bilateral or multilateral intergovernmental
agreement to which the Government of the State is a party or a bill that, by reason of its subject matter, introduces a
uniform scheme or uniform laws throughout the Commonwealth. Western Australia, Legislative Council, Standing
Committee on Uniform Legislation and General Purposes, The Work of the Committee During the Second Session
of the Thirty-Sixth Parliament - August 13 2002 to November 162004, November 2004, pl.
G:\DA TAIUSIUsmilUS History and ConferenceslNational Scheme LegislationlWkgGp&ConfACT2005lScrutiny of Bills
Conference 2005 - Rights.doc
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2.2

2

Many legislative scrutiny committees are required by statute or their terms of
reference to consider a list of principles against which legislation is examined. 3 These
principles may be referred to as 'fundamental legislative principles' or 'legislative
standards' .

2.3

In Western Australia, there is no statutory requirement that parliamentary committees
apply legislative scrutiny principles when considering legislation. In addition, the
terms of reference of the UG Committee do not require the application of these
principles. However, the UG Committee applies legislative scrutiny principles as a
convenient framework to scrutinize uniform legislation. 4

2.4

The legislative scrutiny principles that may be considered by the UG Committee can
be categorized under two main headings:
•

Does the legislation have sufficient regard to the rights and liberties of
individuals?

•
2.5

Does the legislation have sufficient regard to the institution of Parliament?s

These headings incorporate principles that embody a number of common law rights,
privileges and liberties. For example, the UG Committee might consider whether
uniform legislation provides appropriate protection against self-incrimination.6

2.6

Thus, the UG Committee considers and addresses rights issues through the application
of legislative scrutiny principles.

Additionally, because the legislative scrutiny

principles provide a framework only, the UG Committee is able to consider any other

For example, the Queensland Scrutiny of Legislation Committee, see Legislative Standards Act 1992 (Qld), section
4; the Victorian Scrutiny of Acts and Regulations Committee, see Parliamentary Committees Act 2003 (Vic),
section 17; and Subordinate Legislation Act 1994 (Vic), section 21; the Senate Standing Committee for the
Scrutiny of Bills, see Senate Standing Order 24(1)(a); and the New South Wales Legislation Review Committee,
Legislative Review Act 1987. sections SA and 9. For further discussion see also Western Australia, Legislative
Council, Standing Committee on Uniform Legislation and General Purposes, The Work of the Committee During
the Second Session of the Thirty-Sixth Parliament - August 13 2002 to November 162004, November 2004, pp4-5.
For further discussion, see Western Australia, Legislative Council, Standing Committee on Uniform Legislation
and General Purposes, The Work of the Committee During the Second Session of the Thirty-Sixth Parliament August 13 2002 to November 162004, November 2004, pp6-7.
Ibid.
For a list of the other legislative principles applied by the UG Committee, see Appendix I.
G:IDAT AIUSIUsmilUS History and ConferenceslNationai Scheme Legislationl WkgGp&ConfACT2005IScrutiny of Bills
Conference 2005 - Rights.doc
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3

rights issues raised by an inquiry. Some of these rights issues may reflect the types of
principles embodied in the Human Rights Act 2004 (ACT).7
2.7

This paper focuses on recent examples of rights issues that have arisen in the
application of legislative scrutiny principles.

The examples are principally drawn

from the UG Committee's inquiry into the Australian Crime Commission (Westeru
Australia) Bill 2003 (ACC (WA) Bill), which brought into focus a number of rights
issues because of the Australian Crime Commission's role and powers.
2.8

The examples also highlight how the UG Committee's scrutiny role is affected by
uniform legislative schemes.

This issue is the subject of ongoing work by the

Working Group of Chairs and Deputy Chairs of the Australian Legislative Scrutiny
Committees.
3.

DOES THE LEGISLATION HAVE SUFFICIENT REGARD TO THE RIGHTS AND LIBERTIES
OF INDIVIDUALS?

Privilege against self-incrimination - Australian Crime Commission (Western Australia)
Bill 2003

3.1

In 2004, the UG Committee's inquiry into the ACC (WA) Bill raised several rights
issues one of which related to the common law privilege against self-incrimination.

3.2

The Australian Crime Commission (ACC) is a Commonwealth agency that replaced
the National Crime Authority and commenced operations on January 1 2003. The
primary objective of the ACC is strengthening the fight against nationally significant
crime. s

3.3

Pursuant to the Australian Crime Commission Act 2002 (Cth), the ACC conducts
investigations and intelligence operations concerning serious and organized cnme
relating to Commonwealth offences or State offences with a federal aspect. 9

For example. see the issues considered in the UG Committee's Report on the Criminal Code Amendment Bill
2003, Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Criminal Code Amendment Bill 2003, December 2003, pplO-15.
See http://www.crimecommission.gov.au/content/about/acc-profile.pdf, (viewed on Febmary 10 2005).
Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, pS.
G:IDATAIUSIUsmiIUS History and ConferenceslNational Scheme LegislationlWkgGp&ConfACT2005lScrutiny of Bills
Conference 2005 - Rights.doc
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3.4

4

The primary purpose of the ACC (WA) Bill was to complement the Australian Crime
Commission Act 2002 (Cth) by enabling the ACC to conduct intelligence operations

and investigations into serious and organized crime in relation to State offences,
irrespective of whether those offences have a federal aspect. IO The uniform legislative
scheme underpinning the ACC reflects that of its predecessor agency, the National
Crime Authority. I I
3.5

In executing its role of investigating serious and organized crime, the ACC is able to
use coercive powers when authorized. 12 In this regard, a clause of the ACC (WA) Bill
made it an offence for a witness to refuse or fail to comply with a requirement to
answer questions or produce documents to the ACC.13

3.6

The UG Committee considered the effect of this clause on the common law privilege
against self-incrimination, namely:
The common law right of a person not to answer questions or produce
material which may tend to incriminate the person of a criminal offence
or expose the person to a civil penalty, 14

3.7

Of course, it is well settled that statutory provisions are not to be construed as
abrogating important common law rights, privileges and immunities in the absence of
clear words or necessary implication. IS

Although there were no express words

abrogating the privilege, the UG Committee noted that the equivalent section in the
Australian Crime Commission Act 2002 (Cth) had been held by the Federal Court to

10

Ibid, pp8-9,

11

Ibid, p6,

12

Ibid, ppI9-22,

13

Clause 23(2), see Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report No 15: Australian Crime Commission (Western Australia) Biil2003, June 2004, p37.

14

Dr p, Nygh and p, Butt, Butterworths Australian Legal Dictionary, Butterworths, Australia, 1997, p924 citing
Sorby v Commonwealth (1983) CLR 281. For further consideration of the historical basis of the privilege against
self-incrimination and the case law see the UG Committee's report, Western Australia, Legislative Council,
Standing Committee on Uniform Legislative and General Purposes, Report No 5: National Crime Authority (State
Provisions) Amendment Bill 2002, November 2002, pp 14-17,

IS

See for example the recent statement of Gleeson CJ, Gaudron, Gummow and Hayne JJ in Daniels Corporation
International Pty Ltd and Another v Australian Competition and Consumer Commission (2002) 213 CLR 543, 553
where their Honours cited Potterv Minahan (1908) 7 CLR 277 and Baker v Campbell (1983) 153 CLR 52,

G:IDATAIUSIUsmiIUS HistOlY and ConferenceslNational Scheme LegislationlWkgGp&ConfACT2005lScrutiny of Bills
Conference 2005 - Rights,doc
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abrogate, by necessary implication, the common law privilege against selfincrimination. 16
3.8

The UG Committee observed that the proposed abrogation of the privilege in the ACC
(WA) Bill was, to some extent, counterbalanced by another clause that provided
'compensatory protection,17 for witnesses in the form of a direct-use immunity.
Direct-use immunity provides a witness with immunity from a prosecution that could
otherwise be commenced on the basis of documents they have produced or answers
they have givenY

3.9

However, importantly, the UG Committee noted that in order to obtain the benefit of
the direct-use immunity, the witness had to make an express claim in relation to selfincrimination before providing evidence to the ACC. 19

3.10

The UG Committee observed that this was not a feature of the examinations conducted
by the Western Australian Corruption and Crime Commission; an agency that also
conducts examinations relating to the investigation of organized crime?O

3.11

In response to the U G Committee's inquiry about this requirement, the Minister
advised that a witness would not be 'ambushed' because a statement of rights and
obligations would be served on them. 21 With respect to this advice, the UG
Committee observed that:

It is not readily apparent to the Committee why the requirement is
included if the intention is not to ambush witnesses. The provision of a

16

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, p37 citing A v Boulton
(2004) 204 ALR 598.

17

The phrase 'compensatory protection' in the context of the abrogation of the privilege against self-incrimination
was referred to in A v Boulton (2004) 204 ALR 598, 613 and 616 citing Mansfield v Australian Crime Commission
[2003] FCA 1057; BC 200305747. See Western Australia, Legislative Council, Standing Committee on Uniform
Legislation and General Purposes, Report No 15: Australian Crime Commission (Western Australia) Bill 2003,
June 2004, p37.

18

See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, p38. Direct-use immunity
is distinguished from derivative use immunity which prevents evidence sourced from the self-incriminating
documents or answers being used to support a prosecution against a person.

19

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, pp39-40.

20

Ibid, p39.

21

Ibid, pp39-40.
G:\DATAIUSIUsmiIUS History and ConfcrcnceslNational Scheme LegislationlWkgGp&ConfACT2005lScrutiny of Bills
Conference 2005 - Rights.doc
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6

statement of rights and obligations is only effective where witnesses
can read, comprehend legal complexities and are not so intimidated by
the process that they are able to comprehend the material provided. 22
3.12

However, the UO Committee concluded that an amendment to overcome this
requirement would involve departing from the uniform scheme and would be
impractical.

The effect of an amendment to the ACC (WA) Bill to remove this

requirement could have resulted in ACC officers applying a different approach to
claims of self-incrimination depending on whether they were operating under the State
Act or the Commonwealth Act. 23
3.13

This example highlights the additional considerations that overlay the work' of a
scrutiny committee examining uniform legislation.

Erosion of the system of trial by jury - Criminal Code Amendment Bill 2003
3.14

The UO Committee's examination of the Criminal Code Amendment Bill 2003
canvassed a number of significant rights issues including the right to trial by jury.

3.15

3.16

The Criminal Code Amendment Bill 2003 was an amalgam of provisions relating to:
•

uniform legislation; and

•

solely Western Australian reforms,z4

The Western Australian reforms included amendments affecting the ability of a
defendant to elect to have an indictable offence dealt with summarily before a
magistrate alone, rather than before a judge and jury?5

3.17

In Western Australia, as a general matter, indictable offences (more serious offences)
may lead to trial upon indictment before a judge and jury. Non-indictable offences are
tried summarily, that is, before a magistrate sitting alone. However, a number of
Criminal Code offences that are indictable also contain a "summary conviction

22

Ibid, p4L

23

Ibid.

24

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 12: Criminal Code Amendment Bill 2003, December 2003, pp4-5.

25

Ibid, p22.
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penalty". This means that the charge may be dealt with summarily and if this occurs,
there is a lesser penalty.26
3.18

Prior to the passage of the Criminal Code Amendment Bill 2003, section 5 of the
Criminal Code provided that where an indictable offence included a summary
conviction penalty it could be dealt with summarily at the election of the defendant,
although the court retained the ultimate discretion as to whether this occurred. 27

3.19

A clause of the Criminal Code Amendment Bill 2003 proposed to abolish the
defendant's right of election by providing the magistrate with the discretion as to
whether the offence should be heard summarily or on indictment. 28

3.20

The Attorney General advised the UG Committee that, amongst other things, the
rationale for abolishing the right of election was that many defendants opt for a jury
trial only to 'play the system', delay punishment, waste taxpayers' money and cause
distress to victims and witnesses. 29

3.21

The UG Committee noted that other jurisdictions such as the Australian Capital
Territory, New South Wales, South Australia and Queensland retain a right of
election. 30

3.22

The UG Committee considered the effect of this amendment on the rights of liberties
and individuals and observed that the abolition of a defendant's right of election would
serve to erode the system of trial by jury.31 The UG Committee was also concerned
that it could adversely impact on the right to a fair trial and in its Report concluded
that:

26

R.G. Kenny, An Introduction to Criminal Law in Queensland and Western Australia, Butterworths, Australia,
1997, p30 and p33.

27

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 12: Criminal Code Amendment Bill 2003, December 2003, p22.

28

Clause 30. See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report No 12: Criminal Code Amendment Bill 2003, December 2003, p23.

29

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 12: Criminal Code Amendment Bili 2003, December 2003, p25.

30

Ibid, pp31-32.

31

Ibid, p30.
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Trial by one's peers is seen as a cornerstone of our democratic
process, its retention is important because it allows the presentation of
society's viewpoint in the justice system,32
3.23

The UG Committee recommended that during debate on the Criminal Code
Amendment Bill 2003, the responsible Minister clarify the operation of the clause in
light of its comments. 33 This occurred and although the Greens Party of Western
Australia voted against the clause, it was passed. However, the Opposition moved an
amendment to the clause affecting one aspect of its operation and this was passed.
The amendment limited the circumstances in which a magistrate could send a
defendant whose case had been dealt with summarily to a higher court for sentencing
where there is the potential for a longer sentence to be imposed. 34

4.

DOES THE LEGISLATION HAVE SUFFICIENT REGARD TO THE INSTITUTION OF
PARLIAMENT?

Parliamentary privilege - Australian Crime Commission (Western Australia) Bill 2003
4.1

In addition to examining whether bills affect the rights and liberties of individuals, the
UG Committee also examines whether legislation has sufficient regard to the
institution of Parliament. In this context, the UG Committee has recently dealt with a
number of provisions which may have been viewed as eroding parliamentary
privilege. These examples arose in the context of the ACC (WA) Bill.

4.2

Two aspects of the ACC (W A) Bill potentially infringed parliamentary privilege,
namely:
•

a statutory secrecy clause; and

•

a provision making it an offence to refuse or fail to comply with a requirement
to answer questions or produce documents to the ACC.

32

Ibid, p30 and p32.

33

Ibid, p32.

34

See Western Australia, Legislative Council, Parliamentary Debates (Hansard), March 12 2004, pp925-931 and
Western Australia, Legislative Council, Parliamentary Debates (Hansard), March 30 2004, ppl1l6-1123.
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Statutory secrecy
4.3

A clause of the ACC (W A) Bill was intended to preserve the secrecy of information
relating to the ACC's functions under the State Act where a 'court' would otherwise
have power to require the production of documents or the answering of questions by
certain ACC officers. 3s This reflected a section of the Australian Crime Commission
Act 2002 (Cth) which related to ACC officers working under that Act.

4.4

For the purposes of the clause, 'court' was defined as including:
.. . any tribunal, authority or person having power to require the
production of documents or the answering of questions.

4.5

Parliamentary privilege enables parliamentary committees to compel the attendance of
witnesses, the giving of evidence and the production of documents. Consequently, it
appeared arguable that parliamentary committees were within the definition of 'court'.
The question arose whether a State parliamentary committee

~ight

be prevented from

obtaining information from ACC officers in relation to their work under the State Act
because of the statutory secrecy clause. 36
4.6

Whilst the ACC (WA) Bill did not expressly abrogate parliamentary privilege, there
was the potential for it to be argued that it did so through necessary intendment.

4.7

The DO Committee was aware that the issue was far from theoretical as it has arisen at
the Commonwealth level in relation to a statutory secrecy provision in the National
Crime Authority Act 1984 (Cth) and the operations of the ACC's predecessor, the

National Crime Authority.37
4.8

Additionally, the effect of a statutory secrecy clause on parliamentary privilege was
the subject of consideration and an amendment following an inquiry by the Western

35

Clause 44, see Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, ppSl-SS.

36

Ibid, ppSl-52. The Committee noted in its Report that parliamentary privilege is limited by the legislative power of
the State which is subject to the Commonwealth Constitution. Consequently, a State parliamentary committee
could only compel ACC officers to give evidence in relation to their work under the State Act and not the
Commonwealth Act. See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and
General Purposes, Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, pS3.

37

See Odgers' Australian Senate Practice Tenth Edition online http://www.aph.gov.au/Senatc/pubs
Ihtmllchap2002.htm#parl, (viewed on February 8 2004), pp49-S2.
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Australian Standing Committee on Legislation into the bills establishing the
Corruption and Crime Commission in 2003. 38 The Western Australian Corruption and
Crime Commission has some similar functions to the ACC. 39
4.9

When the issue of parliamentary privilege was raised with the Minister, the UO
Committee was advised that if a parliamentary committee sought sensitive and
operational material from the ACC then it was likely that the statutory secrecy clause
would be relied upon. 40

4.10

This advice appeared to indicate a view that the ACC (WA) Bill abrogated
parliamentary privilege through necessary intendment. The Clerk of the Legislative
Council advised the UO Committee that the ACC (WA) Bill did not abrogate
parliamentary privilege through necessary intendment. 41

4.11

In light of the differing views, the UO Committee recommended that a clause be
inserted in the ACC (WA) Bill to expressly preserve parliamentary privilege. 42
Following the UO Committee's Report such an amendment was made to the ACC
(W A) Bill in the Legislative Council. 43

4.12

Interestingly, this example also demonstrates how uniform schemes impact on the UO
Committee's scrutiny role. In particular, the UO Committee's proposed amendment to
the ACC (WA) Bill meant that ACC officers would not be able to rely on the statutory
secrecy clause in the ACC (WA) Bill when responding to the questions of a State
parliamentary committee about operations under the State Act. However, the proposed
amendment did not affect the ability of ACC officers to rely upon the statutory secrecy

38

Western Australia, Legislative Council, Standing Committee on Legislation, Report No 21: Corruption and Crime
Commission Act 2003 and the Corruption and Crime Commission Amendment Bill 2003, December 2003, p 129.

39

Western Australia, Legislative Council, Standing Committee on Unifonn Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, pp28-31.

40

Ibid, p54 at paragraph 3.117.

41

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No J5: Australian Crime Commission (Western Australia) Bill 2003, June 2004, p54. The Committee has
previously considered whether or not legislation may operate to onst parliamentary privilege and considered
statutory presumptions and constrnctions in detail. See Western Australia, Legislative Council, Unifonn
Legislation and General Pnrposes Committee, Report No 11: Higher Education Bill 2003, September 2003, pp2433.

42

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, p43.

43

See section 32, Australian Crime Commission (Western Australia) Act 2004 (WA).
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provision in the counterpart Commonwealth Act in response to questions of a State
parliamentary committee about their work under that Act. 44

Members ofParliament and ACC inquiries
4.13

As indicated in the earlier discussion of the privilege against self-incrimination, a
clause of the ACC (WA) Bill made it an offence to refuse or fail to comply with a
requirement to answer questions or produce documents to the ACC.

4.14

In considering the ACC (WA) Bill, the UO Committee noted that there was no
defence of 'reasonable excuse' to such a requirement despite the fact that this had
been a feature of the antecedent National Crime Authority (State Provisions) Act 1985
(WA).45 The question arose whether this might have the effect that a Member of
Parliament could not raise parliamentary privilege in response to a request of the ACC
to answer questions or produce documents.

4.15

Although the ACC (WA) Bill did not expressly abrogate parliamentary privilege, the
concern was that it might be argued that the clause abrogated it through necessary
intendment.

4.16

When this issue was raised with the Minister, the UO Committee was advised that
parliamentary privilege could not be used as a defence to a request of the ACC to
answer questions or produce documents. 46 In contrast, the Clerk of the Legislative
Council advised that parliamentary privilege was not abrogated through necessary
intendment. 47

Consequently, the UO Committee recommended that a clause be

inserted in the ACC (WA) Bill to expressly preserve parliamentary privilege. 48 As
indicated, such an amendment was made in the Legislative Council.
4.17

It is noted that in Queensland, as a result of a 1999 report by the Members' Ethics and

Parliamentary Privileges Committee, the Acts Interpretation Act 1954 (Qld) now
contains a legal presumption that, in the absence of express provision to the contrary, a
44

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report No 15: Australian Crime Commission (Western Australia) Bill 2003, June 2004, pp28-31, pp54-55,

45

Ibid, pp41-42,

46

Ibid, p42,

47

Ibid.

48

Ibid, pp42-43.
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provision in an Act is not inconsistent with the powers, rights and immunities of the
Legislative Assembly.49
5.

CONCLUSION

5.1

Through the application of legislative scrutiny principles in examining uniform
legislation, the UO Committee is alert to provisions that may infringe or affect the
rights and liberties of individuals and the institution of Parliament. In this manner, the
UO Committee considers and addresses rights issues and, during the second session of
the 36th Parliament, a number of interesting examples arose. Notably, the examples
also demonstrate how uniform schemes affect the UO Committee's scrutiny role and
the importance of the ongoing work by the Working Oroup of Chairs and Deputy
Chairs of the Australian Legislative Scrutiny Committees.

See section 13B of the Acts interpretation Act 1954 (Qld) and Explanatory Memorandum to the Justice and Other
Legislation (Miscellaneous Provisions) Bill 2000 (Qld), p3.
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APPENDIX 1
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
FOR CONSIDERATION WHEN SCRUTINISING BILLS

Does the legislation have sufficient regard to the rights and liberties of individuals?
1. Are rights, freedoms or obligations, dependent on administrative power only if sufficiently
defined and subject to appropriate review?

2. Is the Bill consistent with principles of natural justice?
3. Does the Bill allow the delegation of administrative power only in appropriate cases and to
appropriate persons? Sections 44(S)(c) and (d) of the Interpretation Act 1984. The matters
to be dealt with by regnlation should not contain matters that should be in the Act not
subsidiary legislation.
4. Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?
5. Does the Bill confer power to enter premises, and search for or seize documents or other
property, only with a warrant issued by a judge or other judicial officer?
6. Does the Bill provide appropriate protection against self-incrimination?
7. Does the Bill adversely affect rights and liberties, or impose obligations, retrospectively?
S. Does the Bill confer immunity from proceeding or prosecution without adequate
justification?
9. Does the Bill provide for the compulsory acquisition of property only with fair
compensation?
10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?
11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?
Does the Bill have sufficient regard to the institution of Parliament?
12. Does the Bill allow the delegation of legislative power only in appropriate cases and to
appropriate persons?
13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative power
(instrument) to the scrutiny of the Legislative Council?
14. Does the Bill allow or authorise the amendment of an Act only by another Act?
G:\DATA\US\Usmi\US History and Conferences\National Scheme Legislation\WkgGp&ConfACT200S\Scrutiny of Bills
Conference 200S - Rights,doc
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15. Does the Bill affect parliamentary privilege in any manner?
16. In relation to uniform legislation where the interaction between state and federal powers is
concerned: Does the scheme provide for the conduct of Commonwealth and State reviews
and, if so, are they tabled in State Parliament?
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APPENDIX 3
JURISDICTION REPORT

NINTH AUSTRALASIAN AND PACIFIC CONFERENCE ON DELEGATED LEGISLATION AND SIXTH
AUSTRALASIAN AND PACIFIC CONFERENCE ON THE SCRUTINY OF BILLS
LEGISLATIVE SCRUTINY IN A TIME OF RIGHTS AWARENESS

LEGISLATIVE COUNCIL OF WESTERN AUSTRALIA

STANDING COMMITTEE ON UNIFORM LEGISLATION AND GENERAL PURPOSES!
JURISDICTION REPORT

1.1

As Western Australia has very recently had a State Election, the Honourable Adele
Farina MLC, the Chairman of the Uniform Legislation and General Purposes
Committee (Committee) was unable to attend this Conference and present a
jurisdiction report for the Committee. So, as the Advisory Officer to the Committee, I
am pleased to report on the most significant development for the Committee since the
last Conference, which interestingly related to the challenges facing the Committee.

1.2

As is apparent from its name, the Uniform Legislation and General Purposes
Committee has a function of considering bills that give effect to an intergovernmental
agreement or introduce uniform laws (uniform bills or uniform legislation). The
Committee was established in April 2002. The Committee's terms of reference enable
it to undertake other functions but the examination of uniform bills has been its
principal focus.

The Committee is currently the only Australian parliamentary

committee with terms of reference specifically relating to the examination of uniform
legislation.
1.3

Uniform bills automatically stand referred to the Committee after their first reading in
the Legislative Council and unless otherwise ordered, the Committee must report
within 30 calendar days. However, the Committee is able to seek an extension of
time.

In light of the recent State Election, this paper has been prepared by Johanna Edwards, Advisory Officer (Legal) of
the Committee Secretariat on behalf of the Standing Committee on Uniform Legislation and General Purposes.
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1.4

2

At the last Conference, the Honourable Adele Farina MLC outlined the mam
challenges the Committee faced in February 2003, just under a year after its
appointment. Those challenges were:
•

the identification of uniform legislation. This is not as straightforward as it
may appear as it is not always readily apparent that a bill relates to uniform
bill;

•

the adequate and timely provision by Government of relevant supporting
documentation and information such as copies of the inter-governmental
agreement or memorandum of understanding; and

•
1.5

the restricted reporting time frame ono calendar days.

At the last Conference, the Honourable Adele Farina MLC outlined the administrative
measures the Committee developed to meet these challenges and these measures have
continued to substantially assist the inquiry process.

1.6

However, by early 2004, the challenges remained of concern to the Committee
particularly in light of the increasing volume of uniform bills being referred. Around
this time, the Committee undertook a number of inquiries where the adequate and
timely provision by Government of relevant supporting documentation and
information proved to be a major impediment to meeting reporting deadlines.

1.7

For example, in relation to one inquiry the relevant bill stood referred to the
Committee on December 4 2003. However, because the Committee was aware that
the bill had been introduced into the Legislative Assembly and would be referred
when it reached the Legislative Council, in anticipation of the referral, the Committee
wrote to the responsible Minister on November 11 2003 seeking information. 2

2

In anticipation of referral the Committee, of its own motion, may commence preliminary research into the
background to a bill. The Committee's term of reference 7.3(b) states "Thefunctions of the Committee are ... (b) of
its own motion or on a reference from a minister. to consider or review the development and formulation of any
proposal or agreement whose implementation would require the enactment of legislation made subject to SO
230A;",
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Despite further contact by the Committee no response was received from the Minister
until February 162004; some 2Y2 months after the Committee's first request. 3
1,8

The Committee considered that prompt co-operation should occur without the need for
it to consider exercising powers under the Parliamentary Privileges Act 1891 (WA) to
summons persons, papers and records.

1.9

In early 2004, in light of the challenges it faced, the Committee undertook a self
referred inquiry into:
•

the development, formulation and recording of proposals or agreements whose
implementation would require the enactment of uniform legislation;

•

the means by which uniform legislation might be identified; and

•

the existence and availability of supporting documentation relevant to the
Committee's inquiries into uniform legislation. 4

1.10

In August 2004, after examining a number of different options the Committee reported
and recommended that the Government issue a Premier's Circular requiring:
•

Ministers introducing bills to identifY in the Second Reading Speech whether
the bill is pursuant to uniform legislation and to outline the relevant intergovernmental agreement or memorandum of understanding; and

•

Ministers to provide specific standard information about the bill to the
Committee immediately after the bill is introduced including a copy of the
relevant intergovernmental agreement or memorandum of understanding.

1.11

The Committee also recommended that until such time as such a Premier's Circular
issues,

all

government departments

and

agencies

amend

their procedural

documentation to take into account the matters raised in the proposed Premier's
Circular.

For further discussion see, Western Australia. Legislative Council, Standing Committee on Unifonn Legislation
and General Purposes, Uniform Legislation and Supporting Documentation, August 2004, p4.
4

Ibid, p2.
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1.12

4

Early responses from a number of Ministers were supportive of the Committee's
recommendations 5 but to date the Premier is yet to respond.

1.13

As an additional matter, the Committee recommended that consideration be given to
amending the Standing Orders to require a report within 30 sitting days rather than
simply 30 calendar days.

1.14

Whilst the current composition of the Committee system for the next Parliament may
be revisited, the Committee's inquiry has led to recommendations which if accepted
by the Government would see a Committee scrutinising uniform legislation well
placed to meet the unique challenges such legislation presents.

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes, The
Work of the Committee During the Second Session of the Thirty-Sixth Parliament - August 132002 to November 16
2004. November 2004, p24.
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APPENDIX 4
MINISTERIAL OFFICE MEMORANDUM

Premier of
MINISTERIAL OFFICE MEMORANDUM
MM 2005101
UNIFORM LEGISLATION AND STATUTES REVIEW COMMITTEE

The Uniform Legislation and Statues Review Committee ("the Committee")
scrutinises all uniform legislation on behalf of the Legislative Council of Western
Australia.
Uniform legislation

Uniform legislation is legislation that ratifies or gives effect to a bilateral or
multilateral intergovernmental agreement to which the Government of the State is a
party; or which by reason of subject matter, introduces a uniform scheme or uniform
laws throughout the Commonwealth of Australia ("uniform legislation").
The Legislative Council standing order

The Legislative Council standing orders provide for Bills implementing uniform
legislation to automatically stand referred to the Committee for inquiry and report.
The relevant standing order provides:
230A. (1)

This order applies to a Bill that(a)

ratifies or gives effect to a bilateral or multilateral
intergovernmental agreement to which the Government of the
State is a party; or

(b)

by reason of its subject matter, introduces a uniform scheme or
uniform laws throughout the Commonwealth.

(2)

The second reading stage of a Bill is not to be resumed where SO
230(a) applies, or commence where SO 230(b) applies, within 30 days
of the date of the Bill's first reading or before it has been reported from
a committee, whichever is the later.

(3)

Unless otherwise ordered, a Bill when read a first time stands re"ferred
to the Uniform Legislation and Statutes Review Committee.

(4)

The Uniform Legislation and Statutes Review Committee or other
committee, receiving a Bill under subclause (3) is to present its final
report not later than 30 days of the day of the reference or such other
period as may be ordered by the House.

(5)

The policy of a Bill is not a matter for inquiry by a committee receiving
it.
197 St George's Terrace, Perth, Western Australia 600C
Telephone (08) 9222 9888 Facsimile (08) 9322 1213 Email: wa-government@dpc.wa.gov.au
www.premier.wa.gov.au
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-2The standing order requires that the Committee report back on the Bill within 30
days. The Legislative Council can resolve to extend or reduce this period although it
is more usual that the time for the Committee's inquiry and report is extended.
Ministers can assist the passage of uniform legislation through the Legislative
Council by:
(1)

identifying the BiIlls early as one that may be subject to standing order
23DA;

(2)

being aware that in programming the introduction and parliamentary
passage 01 the Billls, account must be taken of the 3D-day (minimum)
period that the Billls will stand referred to the Committee for inquiry;
and

(3)

responding to a request from the Committee for information in a timely
manner.

Identification of Bills as uniform legislation

When introducing into the Parliament of Western Australia a Bill that implements
uniform legislation, Ministers should ensure that the second reading speech for the
Bill:
(a)

makes reference to the fact that the Bill is pursuant (whether in whole
or in part) to uniform legislation; and

(b)

outlines the relevant intergovernmental agreement/memorandum of
understanding pursuant to which the Bill has been introduced.

Provision of Information

To assist the conduct of the Committee's inquiries, a Minister should consider
providing the following information to the Committee, at the time a Bill to which
standing order 230A applies is tabled in Parliament:

42

(a)

a copy of the relevant intergovernmental agreement/memorandum of
understanding, if one is available;

(b)

if (a) is not available, a copy of the communique from the Ministerial
Council meeting at which it was agreed to introduce the legislation;

(c)

a statement as to any timetable for the implementation of the
legislation;

(d)

a copy 01 the Explanatory Memoranda;

G:\DATA\US\Usrp\us.ann.051129.rpf.007.xx.a.doc

SEVENTH REPORT

-3-

(e)

a public statement of the Government's policy on the Bill;

(f)

the advantages and disadvantages to the State as a participant in the
relevant scheme or agreement;

(g)

relevant constitutional issues;

(h)

an explanation as to whether and by what mechanism the State can
opt out of the scheme;

(i)

the mechanisms by which the Bill, once enacted, can be amended.
That is, whether the intergovernmental agreemenVmemorandum of
understandIng places parameters on the type of and manner in which it
is envisaged that amendments are to be made to the legislation, for
example whether the agreement of the State, or a majority of States
and Territories, is required; and

U)

if the legislation has been developed by reference to a model Bill, a
copy of that model Bill;

(k)

the name and contact numbers for the:
• Policy Officer who has carriage of the Bill; and
• Instructing Officer in the relevant department.

This information should be sent via the Minister's Office to:
Advisory Officer
Uniform Legislation and Statutes Review Committee
Legislative Council
Parliament House
PERTH WA 6000.
In order to assist the timely passage of uniform legislation through the Legislative
Council, Ministers should ensure that Ministerial staff and agencies within their
portfolios are familiar with the above requirements of the Committee.
It is important that any request for the Committee to prohibit publication of all or part
of the information provided is made when the information is provided and the reason
why it is to be confidential is clearly stated. It should be noted that ongoing
negotiations between levels of government are considered to be confidential and
wherever possible, should not be divulged until the State's position is finalised. It
should be further noted that the Committee will consider requests for confidentiality,
but retains the power to publish any material. The Legislative Council may also
authorise publication.
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-4Further information regarding the functions or procedures of the Committee may be
sought from the Committee Clerk, Uniform Legislation and Statutes Review
Committee, telephone 9222 7300.

DR GEOFF GALLOP MLA
PREMIER

Enquiries:

Circulars replaced by this
MM
Issue Date
Review Date
or Expiry Date
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Committee Clerk
Uniform Legislation and Statutes
Review Committee
92227300
n/a
18/07/05
18/07/07
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APPENDIX 5
LETTER FROM HON KIM CHANCE MLC, LEADER OF THE
GOVERNMENT IN THE LEGISLATIVE COUNCIL,
AUGUST 31 2005
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I hope this information has been useful in addressing your queries.

on Kim Chance MLC
LEADER OF THE GOVERNMENT IN THE LEGISLATIVE COUNCIL

3 1 AUG !fm~
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