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EXECUTIVE SUMMARY
1

The Legislative Council established the Select Committee into Local Government
(Committee) on 26 June 2019. The Committee inquired into a wide range of systemic issues
affecting the local government sector in Western Australia.

2

Western Australia’s 139 local governments are constituted under the Local Government Act
1995 (LG Act), which sets out their functions, powers and responsibilities. Local governments
in Western Australia vary dramatically in land area, population, staff numbers, and financial
capacity.

3

Local governments provide a variety of services, including regulatory functions required by
State legislation, and social, economic and community services to meet the needs of their
communities.

Scope, construction and application of the Local Government Act 1995
4

In contrast to previous local government legislation in Western Australia, the LG Act grants
local governments significant functional autonomy to decide how they deliver services and
functions. The LG Act provides local governments with broad legislative and executive
powers, commonly referred to as general competence powers, to provide for the good
government of their communities.

5

The local government sector continues to strongly support the principle of general
competence that underpins the LG Act. However, the Committee heard that over time,
amendments to the LG Act and associated regulations have encroached on the principle of
general competence. Submissions called for a reduction in the significant regulatory regime
imposed under the LG Act, and for local government legislation to focus on principles rather
than process.

6

The Committee also heard that the compliance requirements of the LG Act could better
accommodate the diversity in size and capacity across Western Australia’s 139 local
governments. The Committee explored examples of excessive regulation raised in evidence,
and the potential for a legislative regime that differentiates between local governments
based on their size and scale.

Scope of local government activities
7

Modern local governments perform a variety of important functions beyond traditional
activities such as rubbish collection, maintaining road infrastructure, and other ‘services to
property’. The Committee explored how the range of services and facilities provided by local
governments has increased over time, and the role that community consultation plays in
determining the scope of local government activities.

8

A range of evidence was received regarding the long standing and ongoing impact of cost
shifting from the State to local governments. The Committee heard that councils are being
required to provide an increasing range of services to their communities, often with
decreasing assistance from higher tiers of government. Cost shifting is having a
disproportionate impact on smaller local governments and local governments in regional
areas.

9

The State Local Government Partnership Agreement creates a forum for the local
government sector to raise issues of concern with the State Government, and provides for
consultation on matters that will significantly impact local governments. The State
Government’s regulatory impact assessment process also provides a mechanism for the
impact of regulatory proposals on local governments to be considered.
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10

The ongoing impact of cost shifting suggests that more needs to be done to assess the cost
and regulatory burden that State legislation and policy creates for the local government
sector. Regulatory impact assessment needs to explicitly address why local government is
the appropriate level of government to assume further responsibilities, and set out the
resources that the State Government will provide to meet the cost of discharging those
responsibilities.

11

Further, Parliamentary scrutiny of proposed legislation affecting local governments, and of
systemic issues within the sector, could be enhanced.

Funding and financial management
12

In 2018–19 local governments managed over $45 billion in public assets, employed a
workforce of 16,000 FTE staff, and spent more than $4.1 billion. Local governments are
authorised to raise public funds through rates on property, receive significant public funding
through grants from the State and Federal Governments, and impose fees and charges for
services.

13

The Committee explored key funding issues affecting the local government sector including:


local governments’ limited ability to increase own-source revenue



the relative decline in Commonwealth grant funding



the need for review of the charitable purposes rate exemption



the beneficial enterprise model.

14

The increasing road funding shortfall is a significant concern. The shortfall is the difference
between the expenditure required to preserve local government road assets at their current
condition, and the (lesser) amount of actual expenditure. The shortfall increased from $132.5
million in 2017–18 to $155.74 million in 2018–19. For non-metropolitan local governments,
maintenance of road assets is becoming increasingly financially unsustainable.

15

The significant revenue raising and expenditure responsibilities given to the sector are
accompanied by a detailed set of financial management requirements imposed by the LG Act
and its associated regulations. The Committee explored concerns regarding transparency
and accountability in local government financial management, and whether financial
reporting obligations imposed on local governments are excessive or onerous.

16

The Office of the Auditor General (OAG) has been responsible for auditing the local
government sector since 2017. The Committee explored concerns regarding the increased
cost of audits performed under the OAG’s supervision, and the OAG’s experience regarding
local government issues. The Committee also noted concerning adverse trends reported by
the OAG regarding local government financial ratios. The OAG’s examination of the issues
underlying these adverse trends requires the State Government’s ongoing support.

17

The Committee concluded that the Auditor General’s involvement in the local government
sector has been positive. Recommendations made by the OAG have the potential to reduce
the financial reporting burden on local governments, and support them in meeting their
financial management obligations.

The Department of Local Government, Sport and Cultural Industries
18

ii

The Department of Local Government, Sport and Cultural Industries’ (DLGSC) role is to
regulate and support the local government sector. The Committee heard that the DLGSC is
under-resourced and does not meet the local government sector’s expectations for timely
advice, robust capacity building, or early interventions to prevent governance or relationship
breakdowns. Related concerns included that the DLGSC is prioritising regulation and
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compliance over capacity building and support, and that local governments are increasingly
seeking advice from the Western Australian Local Government Association (WALGA).
19

The DLGSC has been in ‘rebuilding mode’ following machinery of government changes and
voluntary separations, and has been focused on the review of the LG Act. The Committee
explored the DLGSC’s capacity to provide advice to local governments and individual council
members, the distinction between technical and strategic advice, and whether WALGA’s
increasing advisory services represent a further cost shift from the State to local
governments.

20

The LG Act provides the DLGSC and the Minister with a range of powers to regulate the
conduct of council members and local government staff, and scrutinise the affairs of local
governments. The Committee questions whether the DLGSC is appropriately resourced to
exercise these powers and administer its Local Government Compliance Framework.

21

Issues within a small number of local governments appear to consume an inordinate amount
of the DLGSC resources. The DLGSC has conducted a record program of authorised inquiries
since 2017, and receives a high number of complaints of serious breaches of the LG Act. The
high workload of the DLGSC’s investigations and assessment branch appears to be
exacerbated by a lack of community understanding regarding the DLGSC’s limited ability to
investigate complaints that do not fall under the LG Act. More broadly, the fragmented
complaints framework for issues relating to local governments is an ongoing source of
frustration for both local governments and members of the public.

22

There is potential for the DLGSC to be given expanded powers to appoint a person with
suitable expertise to intervene in and assist a struggling local government. An independent
statutory body for local government issues is another option that merits further
consideration.

The roles of council members, chief executive officers, and employees
23

The LG Act defines the roles of individual council members, the council, and the local
government chief executive officer (CEO) and staff. A clear understanding and acceptance by
council members and staff of their respective roles is essential to a properly functioning local
government.

24

The Committee heard that the limited role of individual council members is not always
understood or accepted by some council members and the broader public.

25

The delineation between the governance role of council and the CEO’s responsibility for
operational matters was a key issue raised in evidence. The LG Act’s broad definition of the
council’s role appears to create ambiguity, particularly when contrasted with the detailed
description of the CEO’s functions. Prohibitions introduced by the Local Government (Rules of
Conduct) Regulations 2007 appear to have introduced additional confusion about the scope
of council’s governance role, and the consequences for individual councillors.

26

One of a council’s most important responsibilities is recruiting and performance managing
the local government’s CEO. The Committee explored concerns that some council members
may not have sufficient skills or experience to effectively carry out this role, and addressed
the minimum standards that the DLGSC is proposing to introduce to assist councils in this
regard. The Committee also investigated the level of resources and support provided to
council members.

The Local Government Standards Panel and the minor breach system
27

Submissions raised a number of concerns regarding the LG Act’s minor breach system, which
allows complaints of council member misconduct to be made to the Local Government
Standards Panel (Panel).
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28

The minor breach system was intended to provide a short, sharp intervention process to
address council member misconduct. However, a number of reports have demonstrated that
the minor breach system remains poorly understood by members of the public, council
members, and some CEOs. The number of minor breach complaints to the Panel has
increased dramatically in recent years, but a large number of complaints are unsuccessful.
The high volume of complaints affects the timeliness of Panel decisions, which in turn
significantly detracts from the Panel’s effectiveness.

29

The Committee addressed concerns raised regarding the Panel’s powers and processes. The
Committee also explored broader criticisms that individual council member conduct is
unfairly and disproportionately targeted through the minor breach system while misconduct
or wrongdoing by other parties receives limited attention.

30

The Committee also investigated perceptions that the minor breach system is preventing
council members from performing their role, or contributing to a power imbalance between
council members and local government staff.

31

The Committee concluded that, while a properly functioning Panel has a part to play in
addressing council member misconduct, it is inherently limited in its ability to address the
underlying dysfunction at a relatively small number of local governments. The Committee
explored other options to address this, such as early intervention by presiding members or
external experts, and a proposed model code of conduct for council members.

The Western Australian Local Government Association
32

The Western Australian Local Government Association (WALGA) is the representative body
for the sector. It provides advice to members, advocates for policy positions, and promotes
the local government sector. All but one of Western Australia’s 139 local governments are
currently members of WALGA.

33

The Committee explored how WALGA represents its members, concerns about WALGA’s
relationship with the DLGSC, and whether WALGA should continue to be constituted under
the LG Act.

34

The Committee also investigated two significant aspects of WALGA’s operations, being its
Preferred Supplier Program (PSP) and the Local Government Insurance Services mutual
scheme it administers for members.

35

The PSP is a system under which WALGA negotiates with suppliers on behalf of members to
establish preferred supplier agreements. Members of WALGA are able to purchase goods
and services through the PSP on terms more favourable than would be available to individual
local governments.

36

WALGA received over $4.2 million in contract management fees from the PSP in 2018–19.
The annual cost to WALGA of running the PSP (including staff costs) is around $2.5 million.
WALGA confirmed that the PSP is a major source of revenue for WALGA, and underwrites the
cost of delivering services to members. The Committee explored concerns regarding the
pricing model for WALGA’s revenue from PSP contracts, the impact of the PSP on local
government procurement skills, and challenges facing small suppliers in joining PSP panels.

37

WALGA is also responsible for the Local Government Insurance Service mutual scheme
(Scheme), which provides pooled insurance coverage to participating members and obtains
additional indemnity insurance from the market. In 2019 the Scheme received $62,273,695 in
member contributions and held $31,799,274 in member equity.

38

The LG Act provides WALGA with the authority to establish the Scheme. In contrast to a
private insurer, the mutual scheme returns surplus funds to members instead of retaining
them as profits. The Committee heard that the Scheme was established at a time when local

iv
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governments were unable to obtain public liability cover from private insurers, and has
expanded over time to provide a range of insurance covers to members.
39

The Committee addressed the following concerns raised in evidence regarding the Scheme:


the competitiveness of member contributions charged by the Scheme



transparency regarding payments from the Scheme to WALGA



WALGA’s involvement in the Scheme’s insurance broking



whether local governments should be regularly tendering their insurance arrangements.

The way forward
40

Since 2017 the DLGSC has been undertaking a review of the Local Government Act 1995
(LG Act). Amendments to the LG Act arising out of the first stage of this review were passed
in July 2019, and are in various stages of implementation.

41

In May 2020 an expert panel appointed by the Minister for Local Government delivered its
report on recommendations for a new local government Act.

42

The Committee acknowledges the ongoing efforts of the DLGSC and the Government to
reform and modernise the legislative framework for Western Australia’s local governments.

43

However, the Committee also recognises that Parliament bears responsibility for maintaining
the system of local government in Western Australia.

44

This report is an opportunity for the House to take stock of the legislative framework that
has served local governments over the past 25 years, and consider how they can be best
supported to continue to deliver important functions and services for their communities.

45

In summary, the Committee recommends that:


a new local government Act include a non-exhaustive statement of local government
functions



regulatory proposals at the State level be required to explicitly address cost shifting
consequences



explanatory memoranda address the potential impact of proposed legislation on local
governments, including any costs of complying with and administering proposed
legislation



the terms of reference of an existing parliamentary committee be expanded, or a new
parliamentary committee be established, to address issues relating to the system of local
government



the Government continue to support the OAG in its examination of local government
financial issues, and consider the OAG’s recommendations to improve the DLGSC’s
support of local government financial management and refine financial reporting
requirements



the DLGSC be appropriately resourced to perform its advisory and regulatory functions



the DLGSC be formally established as a ‘one-stop-shop’ for complaints relating to the
local government sector, and coordinate a publicly available single source of information
setting out the avenues of complaint regarding local governments decisions and
conduct issues



the Government consider establishing an independent statutory body for local
government matters
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the roles of council members and the CEO be clearly defined in a new local government
Act, and ambiguity regarding council’s governance role be addressed



further support and training be provided to individual council members



the Local Government Standards Panel system be improved and the Local Government
(Rules of Conduct) Regulations 2007 be further reviewed



a policy of early intervention in dysfunctional councils be considered



WALGA no longer be constituted under the LG Act or any new local government Act.

Findings and recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:

FINDING 1

Page 19

The local government sector considers that the Local Government Act 1995 and associated
regulations impose a significant regulatory regime on local governments.

RECOMMENDATION 1

Page 35

The Government consider implementing a compliance regime that differentiates between local
governments based on their size and scale where appropriate.

FINDING 2

Page 38

Local governments have a broad range of responsibilities, and the scope of local government
activities has increased over time.

RECOMMENDATION 2

Page 44

The Government consider including a non-exhaustive statement of local government functions in
any new local government Act.

FINDING 3

Page 46

Cost shifting from the State to local governments is a long standing and ongoing issue.

FINDING 4

Page 61

Regional and remote local governments are required to provide or subsidise a range of essential
services for their communities.

vi
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FINDING 5

Page 65

Cost shifting has a disproportionate impact, in the form of additional regulatory and compliance
requirements, on smaller local governments and local governments in regional areas.

FINDING 6

Page 65

Cost shifting to local governments is a serious issue that deserves Parliament’s ongoing attention.

FINDING 7

Page 69

The State Local Government Partnership Agreement provides a forum for the local government
sector to raise issues of concern with the State Government, and provide input regarding
proposals that will affect the sector.

RECOMMENDATION 3

Page 72

The regulatory impact assessment process for any regulatory proposal giving new responsibilities
to local governments should explicitly address:


why local government is the appropriate level of government to assume those
responsibilities



the estimated cost to the local government sector of discharging those responsibilities



the resources the State Government will provide to local governments to meet that
estimated cost.

RECOMMENDATION 4

Page 75

Explanatory memoranda accompanying a Bill should be required to address the potential impact
of the Bill on local governments, including any costs of complying with and administering the
proposed legislation.

RECOMMENDATION 5

Page 78

The Legislative Council amend the Standing Orders of the Legislative Council to expand the terms
of reference of an existing parliamentary committee, or establish a new parliamentary committee,
to address issues relating to the system of local government.

RECOMMENDATION 6

Page 79

The Legislative Council and the Government consider establishing a Joint Select Committee to
inquire into structural reform of the system of local government in Western Australia.

FINDING 8

Page 81

Local government financial capacity varies significantly across the sector.
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FINDING 9

Page 83

Many local governments rely heavily on State and Commonwealth grant funding.

FINDING 10

Page 90

The cessation of the elected member training program under the Country Local Government Fund
has imposed additional costs on non-metropolitan local governments.

FINDING 11

Page 93

The local government sector does not have the financial resources required to fully maintain its
road network and to keep up with its road improvement needs.

FINDING 12

Page 93

The shortfall between local government expenditure on road preservation and the amount
required to maintain roads at their current condition has continued to increase over the past five
years to $155.74 million in 2018–19.

FINDING 13

Page 94

Maintenance of road assets for non-metropolitan councils is increasingly becoming financially
unsustainable.

RECOMMENDATION 7

Page 96

The Government consider returning to local governments at least 27 percent of motor vehicle
licence fee collections.

RECOMMENDATION 8

Page 108

Recognising that the current charitable purposes rate exemption produces perverse outcomes and
may inappropriately shield commercial operations from paying rates, the Government clarify the
charitable purposes rate exemption in any new local government Act.

RECOMMENDATION 9

Page 108

The Government conduct a broad review of the rate exemptions to be included in any new local
government Act.

FINDING 14

Page 117

Considerable further work needs to be done to assess the potential risks and benefits of the
beneficial enterprise model.

viii

Executive summary

FINDING 15

Page 123

The MyCouncil website allows local governments and the public to access information about
individual councils and make comparisons between councils.

FINDING 16

Page 124

Local governments are required to report seven financial ratios to the Department of Local
Government, Sport and Cultural Industries. The ratios are used to calculate a Financial Health
Indicator that is published on the MyCouncil website as a measurement of each local
government’s overall financial health.

FINDING 17

Page 125

In its 2018–19 financial audits the Office of the Auditor General reported that 106 financial ratios at
72 local government entities indicated adverse trends.

RECOMMENDATION 10

Page 126

The Government continue to support the Office of the Auditor General in its examination of
adverse trends in local government financial indicators.

FINDING 18

Page 137

Some local governments have concerns about the cost of the Office of the Auditor General’s
involvement in local government audits, and the Office of the Auditor General’s level of experience
regarding the local government sector.

RECOMMENDATION 11

Page 140

The Government give active consideration to facilitating, through the Department of Local
Government, Sport and Cultural Industries, a shared internal audit service for the local government
sector, particularly to assist small and medium councils.

RECOMMENDATION 12

Page 140

The Government give active consideration to providing, through the Department of Local
Government, Sport and Cultural Industries, an accounting advice helpdesk service to the local
government sector similar to the service provided by the Department of Treasury to the State
government sector.

FINDING 19

Page 142

The Committee concurs with the view expressed by the Office of the Auditor General that a
number of financial reporting requirements on local governments are excessive, onerous, or both.
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RECOMMENDATION 13

Page 143

The Government:


consider reducing the financial reporting requirements on local governments



in doing so, take into account the information provided by the Office of the Auditor
General, set out at Appendix 3 and Appendix 4 of this report.

RECOMMENDATION 14

Page 144

The Department of Local Government, Sport and Cultural Industries and the Government consider
the introduction of tiered financial reporting for local governments.

RECOMMENDATION 15

Page 145

The Government give active consideration to allowing smaller local government entities to report
some asset classes using the cost model, rather than periodically re-valuing those assets.

FINDING 20

Page 150

Existing asset valuation and reporting requirements impose a significant cost and burden on local
governments, and do not necessarily produce information that is essential to good financial
management and decision-making.

RECOMMENDATION 16

Page 150

The Government and the Department of Local Government, Sport and Cultural Industries consider
changing the asset valuation and reporting requirements for local government infrastructure
assets.

FINDING 21

Page 150

The Office of the Auditor General’s involvement in auditing the local government sector since 2017
has been a positive development.

FINDING 22

Page 154

As at 5 August 2020 the Department of Local Government, Sport and Cultural Industries had
37 employees dedicated to local government (33.13 full time equivalent).

FINDING 23

Page 156

There is a perception among local governments that the Department of Local Government, Sport
and Cultural Industries is under-resourced and unable to provide timely advice, robust capacity
building, or early intervention to prevent governance or relationship breakdowns.

x
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FINDING 24

Page 166

Issues within a relatively small number of local governments appear to consume an inordinate
amount of the Department of Local Government, Sport and Industries’ and the State Government’s
resources.

RECOMMENDATION 17

Page 171

The Department of Local Government, Sport and Cultural Industries review and update the local
government accounting manual as soon as possible.

RECOMMENDATION 18

Page 171

Where appropriate, the Department of Local Government, Sport and Cultural Industries review and
update its published guidance to the local government sector.

FINDING 25

Page 179

There is a perception in the local government sector that the increased level of advice and support
provided by Western Australian Local Government Association represents a cost shift from the
State government to local governments.

RECOMMENDATION 19

Page 180

The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to be a strong source of advice and support for the local government sector.

RECOMMENDATION 20

Page 180

The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to be a source of independent advice and support for individual council
members.

RECOMMENDATION 21

Page 188

The Department of Local Government, Sport and Cultural Industries coordinate the preparation of
a publicly available single source of information clearly setting out the avenues of complaint
available regarding local government decisions, and conduct issues within local governments.

RECOMMENDATION 22

Page 190

The Government consider formally establishing the Department of Local Government, Sport and
Cultural Industries as a ‘one-stop-shop’ for complaints related to the local government sector.
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RECOMMENDATION 23

Page 195

The Government ensure that the Department of Local Government, Sport and Cultural Industries is
appropriately resourced to conduct authorised inquiries in a timely manner.

RECOMMENDATION 24

Page 197

The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to deal with complaints of serious breach under the Local Government Act
1995 in a timely manner.

RECOMMENDATION 25

Page 206

The Government give active consideration, as part of the review of the Local Government Act 1995,
to establishing a new independent statutory body to regulate and support the local government
sector.

FINDING 26

Page 210

Individual council members have a limited role outside of council and committee meetings. This is
not always understood by some council members and the broader public.

FINDING 27

Page 216

The roles of the council and the local government administration under the Local Government Act
1995 are broadly drafted, and provide limited detail about the tasks that should be undertaken by
the council and the chief executive officer.

FINDING 28

Page 231

The broad drafting used in the Local Government Act 1995 creates uncertainty regarding the
content of a council’s governance role, and the extent to which that role involves or authorises
oversight and inquiry by individual council members.

FINDING 29

Page 231

Despite recent changes to the Local Government (Rules of Conduct) Regulations 2007, uncertainty
remains regarding the extent to which, if at all, individual council members can be authorised by
council to carry out council’s governance function outside of council or committee meetings,
particularly when this governance function includes tasks that may be considered to involve
administrative or operational aspects.

RECOMMENDATION 26

Page 231

The Government clarify the roles of council and the chief executive officer, and the distinction
between governance and operational matters, in any new local government Act.

xii
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FINDING 30

Page 235

There is a perception that chief executive officers are able to determine council member requests
for information under s 5.92 of the Local Government Act 1995 to suit their own self-interest, and
use the governance/operational distinction as a ‘shield’ against council members’ legitimate
requests for information.

FINDING 31

Page 241

It is unclear whether the Local Government Act 1995 authorises a council to seek external advice
without the involvement of the chief executive officer or staff and, if so, in what circumstances a
council may do so.

RECOMMENDATION 27

Page 241

The Government and the Department of Local Government, Sport and Cultural Industries publish
guidance that:


sets out the circumstances, if any, in which the Local Government Act 1995 authorises a
council to seek external advice, in particular legal advice, without the involvement of the
chief executive officer or staff



provide practical instruction as to how, in circumstances where a council considers any
involvement by the chief executive officer to be inappropriate, the council should go
about obtaining external advice (whether with the involvement of local government staff
or otherwise).

FINDING 32

Page 243

Some council members may not have sufficient skills or experience to effectively carry out the
council’s responsibility for recruiting, performance managing, and terminating the employment of
the chief executive officer.

FINDING 33

Page 248

Some council members consider that they are not provided with sufficient resources and support
to discharge their responsibilities.

FINDING 34

Page 249

Previous inquiries have found that council members are not adequately remunerated to meet the
requirements of their role.
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RECOMMENDATION 28

Page 256

The Government give consideration to expanding council member training to address:


the distinction between council’s governance role and the operational functions of the
chief executive officer and staff



conducting chief executive officer recruitment and performance reviews, and terminating a
chief executive officer’s employment.

FINDING 35

Page 265

The Local Government Standards Panel received 115 minor breach complaints in 2019–20 and
147 minor breach complaints in 2018–19. The number of complaints to the Panel has increased
significantly in recent years.

FINDING 36

Page 266

The 115 minor breach complaints received by the Local Government Standards Panel in 2019–20
concerned council members from 26 local governments, and the 147 complaints received in
2018–19 concerned council members from 25 local governments.

FINDING 37

Page 266

The recent increase in the number of complaints to the Local Government Standards Panel
indicates heightened dysfunction within a small number of local governments and does not reflect
a spreading dysfunction within the local government sector as a whole.

FINDING 38

Page 267

A large number of minor breach complaints are unsuccessful. Only 33 (22 percent) of the
147 complaints to the Local Government Standards Panel in 2018–19 resulted in findings of breach
or referral to the Department of Local Government, Sport and Cultural Industries for further action.

FINDING 39

Page 267

The minor breach system remains poorly understood by members of the public, council members,
and some chief executive officers.

FINDING 40

Page 269

There is a lengthy period between lodgement of complaints and a final decision by the Local
Government Standards Panel. Slow resolution of complaints significantly detracts from the Local
Government Standards Panel’s effectiveness.

FINDING 41

Page 269

The Local Government Standards Panel’s power to refuse to deal with frivolous or trivial
complaints has not significantly reduced its workload since the power was introduced in 2016.

xiv
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FINDING 42

Page 269

The procedural fairness requirements of the Local Government Act 1995, and the Local
Government Standards Panel’s pre-hearing procedures, mean that it takes around three months
for the Local Government Standards Panel to first consider a complaint.

FINDING 43

Page 270

The Department of Local Government, Sport and Cultural Industries and the Local Government
Standards Panel have taken steps to improve the timeliness of Local Government Standards Panel
decisions.

FINDING 44

Page 272

The Local Government Standards Panel does not have the power to compel a person to give
evidence, give evidence under oath, or produce a document.
The Local Government Standards Panel cannot investigate complaints and can only make a
decision based on the evidence presented to it.

FINDING 45

Page 272

Expanding the Local Government Standards Panel’s investigatory and evidence gathering powers
may further lengthen the time taken to determine a complaint.

RECOMMENDATION 29

Page 273

The Department of Local Government, Sport and Cultural Industries review the minor breach
complaint form in consultation with members of the Local Government Standards Panel.

RECOMMENDATION 30

Page 274

The Government consider requiring local governments to provide the Local Government
Standards Panel with any audio or video recordings of council meetings that relate to a complaint
of minor breach.

RECOMMENDATION 31

Page 276

The complaints officer role be removed, and all minor breach complaints be made directly to the
Department of Local Government, Sport and Cultural Industries or any independent body
established to deal with complaints against council members.

FINDING 46

Page 277

There is a perception that the range of orders that the Local Government Standards Panel can
make after a finding of minor breach are insufficient to deter council member misconduct.
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FINDING 47

Page 279

The Department of Local Government, Sport and Cultural Industries has not made an allegation of
recurrent breach to the State Administrative Tribunal since it was formed in 2017.
The Department of Local Government, Sport and Cultural Industries is unable to confirm whether a
previous local government department made an allegation of recurrent breach to the
State Administrative Tribunal prior 2017.

FINDING 48

Page 291

The broad drafting of the prohibitions in the Local Government (Rules of Conduct) Regulations
2007:


allows insignificant instances of misconduct to result in protracted minor breach
proceedings



increases the difficulties that council members face in avoiding or responding to minor
breach complaints.

RECOMMENDATION 32

Page 291

The Government consider redrafting the Local Government (Rules of Conduct) Regulations 2007, or
any future regulations describing the content of a minor breach, in a way that appropriately guides
council member behaviour without impeding council members from performing their role.

FINDING 49

Page 293

There is a perception among some council members that local government chief executive officers
can use the minor breach system to control or intimidate council members.

FINDING 50

Page 293

Only 16 of the 29 complaints (55 percent) lodged by chief executive officers between 1 July 2018
and 30 June 2019 resulted in findings of breach or referral to the Department of Local
Government, Sport and Cultural Industries.

RECOMMENDATION 33

Page 295

The Government consider amending s 5.123 of the Local Government Act 1995 to allow a person
to publicly discuss a minor breach complaint that has been dismissed by the Local Government
Standards Panel.

xvi
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FINDING 51

Page 307

Section 5.103 of the Local Government Act 1995 will require regulations to prescribe a model code
of conduct for council members, committee members and candidates.
Section 5.104 of the Local Government Act 1995 will require all local governments to prepare and
adopt a code of conduct that incorporates the model code prescribed pursuant to s 5.103 of the
Local Government Act 1995.
The Department of Local Government, Sport and Cultural Industries expects regulations under
s 5.103 of the Local Government Act 1995 to be in force by the end of 2020.

FINDING 52

Page 307

The Department of Local Government, Sport and Cultural Industries’ consultation draft of the
model code of conduct indicates that local governments will be expected to manage council
member conduct issues at the local level.

RECOMMENDATION 34

Page 307

The Government ensure that local governments are provided with appropriate support and
resources to implement any local level complaint process prescribed pursuant to s 5.103 of the
Local Government Act 1995.

RECOMMENDATION 35

Page 307

The model code of conduct to be prescribed pursuant to s 5.103 of the Local Government Act 1995
require a complainant to engage with any local level complaint process before making a minor
breach complaint to the Local Government Standards Panel.

FINDING 53

Page 319

Given the significant revenue from public funds that the Western Australian Local Government
Association receives through fees and subscriptions paid by local government members, there is
value in the Office of the Auditor General undertaking annual audits of WALGA.

RECOMMENDATION 36

Page 321

The Western Australian Local Government Association need not and should not be constituted
under the Local Government Act 1995, or any new local government Act.

FINDING 54

Page 330

There is value in the Office of the Auditor General undertaking annual audits of the Preferred
Supplier Program.
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FINDING 55

Page 338

The Local Government Insurance Services mutual scheme’s board takes into account a range of
factors when determining local government contributions to the scheme. These factors differ
depending on the area of insurance.

FINDING 56

Page 338

Local governments with concerns regarding the value for money offered by the Local Government
Insurance Services mutual scheme are free to publicly tender their insurance arrangements.

FINDING 57

Page 338

All local governments who tendered their insurance arrangements in recent years either remained
with the Local Government Insurance Services mutual scheme or returned the next financial year.

FINDING 58

Page 343

Fourteen of fifteen local governments who tendered their insurance arrangements paid a reduced
contribution to the Local Government Insurance Services mutual scheme in the following year.
Eleven of the fifteen local governments had their contributions to the Local Government Insurance
Services mutual scheme reduced by a greater percentage than the reduction in total contributions
across the Local Government Insurance Services mutual scheme, or reduced while total Local
Government Insurance Services mutual scheme contributions rose.
On average, the difference between the percentage change in those eleven local governments’
contributions and the percentage change in total contributions across the Local Government
Insurance Services mutual scheme was eight percent, and the largest difference was 20 percent.

FINDING 59

Page 348

In 2019 the Western Australian Local Government Association began disclosing its revenue from
the Local Government Insurance Services mutual scheme in its publicly available annual report.

FINDING 60

Page 363

There is value in the Office of the Auditor General undertaking annual audits of the Local
Government Insurance Services mutual scheme.
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CHAPTER 1
Introduction
About the Committee
1.1

1.2

The Legislative Council established the Select Committee into Local Government
(Committee) on 26 June 2019. The Committee is to inquire into how well the system of local
government is functioning in Western Australia, with particular reference to:
(a)

whether the Local Government Act 1995 (LG Act) and related legislation is generally
suitable in its scope, construction and application;

(b)

the scope of activities of local governments;

(c)

the role of the department of state administering the LG Act and related legislation;

(d)

the role of elected members and chief executive officers/employees and whether
these are clearly defined, delineated, understood and accepted;

(e)

the funding and financial management of local governments; and

(f)

any other related matters the select committee identifies as worthy of examination
and report.

The Committee was to report no later than 12 months after being established. On
9 June 2020, the Legislative Council granted an extension of time to report by
26 November 2020. The Committee will dissolve upon its final report to the Legislative
Council.1

About the report
1.3

1

This report explores a wide range of issues that fall within the Committee’s terms of
reference.


Chapter 2 provides a brief overview of the local government sector in Western Australia.
It describes the background to, and key features of, the LG `Act, and outlines the key
entities that constitute and interact with the sector.



Chapter 3 discusses key issues raised with the Committee regarding the LG Act and its
associated regulations, including the regulatory burden imposed on local governments,
and the principles that the sector considers should underpin any new local government
legislation.



Chapter 4 describes the expanding scope of activities undertaken by local governments,
and highlights the impact of cost shifting from higher levels of government.



Chapter 5 sets out existing and potential avenues to address excessive regulation of,
and cost shifting to, local governments. These include the State Local Government
Partnership Agreement, regulatory impact assessment, and parliamentary committee
oversight.



Chapter 6 considers issues relating to the funding and financial management of local
government. These include the deterioration of grant funding, issues regarding rate
exemptions, the proposal to allow local governments to form beneficial enterprises, and
issues arising from the Auditor General’s involvement in local government audits.

Standing Orders of the Legislative Council, November 2016 Reprint, sch 3.
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1.4



Chapter 7 considers the role of the Department of Local Government, Sport and Cultural
Industries (DLGSC) and whether it is appropriately resourced to carry out its functions.



Chapter 8 discusses issues raised in evidence regarding the role of councils, council
members, and local government staff under the LG Act. These include a lack of
understanding regarding the role of individual council members, a potential power
imbalance between council members and staff, and issues arising from the distinction
between council’s governance role and the functions of a local government’s
administration.



Chapters 9 and 10 assess the efficacy of the Local Government Standards Panel and the
minor breach system, and consider the ongoing issue of dysfunction within the local
government sector.



Chapter 11 discusses issues raised regarding the Western Australian Local Government
Association (WALGA). These include WALGA’s ability to represent its diverse local
government membership, WALGA’s relationship with the DLGSC, the appropriateness of
WALGA’s position under the LG Act, and WALGA’s Preferred Supplier Program.



Chapter 12 discusses the Local Government Insurance Services mutual scheme
established by WALGA.

Terms and acronyms used are set out in the glossary.

Procedure of the inquiry
1.5

The Committee heard from the stakeholders and the community through written
submissions and hearings.

1.6

The Committee called for public submissions on 4 July 2019 and invited a number of
stakeholders including all 139 local governments to submit. Following representations from
WALGA and other stakeholders the Committee extended the deadline for submissions to
13 September 2019.

1.7

The Committee received 276 submissions, including 49 submissions from individual local
governments, and held 22 hearings. Public submissions and transcripts of public hearings are
available on the Committee’s webpage. 2

1.8

The Committee’s original intention was to hold hearings in regional locations. Circumstances
beyond the Committee’s control prevented this from occurring. As a result, the Committee
held several hearings with non-metropolitan local governments through electronic means.

1.9

The Committee received a wide variety of submissions. Some addressed all of the
Committee’s terms of reference and provided measured opinions and reflections. Others
addressed a narrow range of issues, or expressed their views in strong terms. The level of
evidence and research provided in support of opinions expressed in submissions varied
considerably.

1.10

A number of submissions raised complaints relating to specific decisions taken by, or
individuals within, a particular local government. While the Committee has given
consideration to all submissions, the Committee was mindful that its terms of reference
contemplate inquiry into systemic matters. As noted in the Committee’s interim report it is
not the Committee’s role to adjudicate on particular disputes either within a local
government or between a local government and its residents.

1.11

A number of submitters and witnesses requested that their evidence be confidential. The
Committee’s approach has been to receive submissions and oral evidence as private

2

2

www.parliament.wa.gov.au/lgi.
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evidence where requested. The Committee also received submissions as private evidence
where they included allegations or adverse reflections against identified or identifiable
individuals.
1.12

The Committee extends its sincere thanks to all those who provided evidence, either in
submissions or at hearings before the Committee. A list of stakeholders contacted,
submissions received, and public hearings held is set out at Appendix 1.

Inquiry scope
1.13

The Committee’s terms of reference are broad. The Committee has focused on the
substantial matters within its terms of reference.

1.14

However, the Committee is aware of a number of other issues raised in evidence that it has
not been able to address in detail in this inquiry, including:


amalgamation or other structural reform of local government boundaries



methods of voting in local government elections



whether mayors or presidents should be elected by their council or by popular vote



local government involvement in the Development Assessment Panel system



third party appeals regarding planning and development decisions



regulation of donations to council members



issues relating to the use of social media by council members.
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CHAPTER 2
Overview of local government in Western Australia
2.1

This chapter:


provides an overview of the local government sector in Western Australia



sets out the background to the LG Act



describes the key features of the LG Act



explains the role of the Department of Local Government, Sport and Cultural Industries
(DLGSC) and other relevant agencies and organisations



describes the DLGSC’s ongoing review of the LG Act.

The local government sector
2.2

Western Australia has 139 local governments,3 each responsible for a geographical district
and governed by a council of representatives elected from their community.

2.3

Local governments are bodies corporate with individual legal capacity. Each local
government is designated as a shire, city, or town based on its population size, and the
proportion of its residents that live within urban areas.4

2.4

As demonstrated in Table 1 below, individual local governments vary dramatically in land
area, population, staff numbers, and financial capacity.

3

This number includes the 137 local governments within Western Australia, and the Shire of Christmas Island and
the Shire of Cocos (Keeling) Islands. While Christmas Island and Cocos (Keeling) Islands are not within Western
Australia, Commonwealth legislation applies the LG Act to these external territories and they have the same
responsibilities as a local government on the mainland: Australian Government, Department of Infrastructure,
Transport, Regional Development and Communications, web page last updated 4 December 2019, Christmas
Island – Legal framework and administration. Viewed 30 July 2020. See:
https://www.regional.gov.au/territories/christmas/governanceadministration.aspx; and Australian Government,
Department of Infrastructure, Transport, Regional Development and Communications, web page last updated
12 June 2019, Cocos (Keeling) Islands – Legal framework and administration. Viewed 30 July 2020.
See: https://www.regional.gov.au/territories/Cocos_Keeling/governanceadministration.aspx.

4

Local Government Act 1995 ss 2.1, 2.4 and 2.5.
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Table 1. Diversity in Western Australia’s local government sector 2018–19
Smallest

Largest

Area

Peppermint Grove

1.1 sq km

East Pilbara

372,307.5 sq km

Population

Sandstone

79

Stirling

221,040

Council
members

Cuballing, Dundas,
Exmouth, Murchison,
Sandstone, Tammin,
Westonia,
Woodanilling,
Yalgoo

6

Swan, Wanneroo5

15

Staff

Nungarin

5.1 FTE

Stirling

893 FTE

Rate
revenue

Ngaanyatjarraku

$256,220

Stirling

$138,200,209

Total
expenditure

Wandering

$2,876,501

Stirling

$235,076,495

[Source: Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at
hearing held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 1; and
Gordon MacMile, Acting Executive Director, Department of Local Government, Sport and Cultural Industries, email,
11 September 2020.]

2.5

Western Australia contains the nation’s largest and smallest local government by size,
thirteenth most populous local government, and least populous local government.6

2.6

Over 90 percent of Western Australia’s population lives in its 40 largest local governments,7
while the smallest 60 local governments contain less than 2 percent of the State’s total
population.8

2.7

Local governments represent a significant component of Western Australia’s economy. The
sector spends $4.1 billion annually and employs a workforce of over 16,000 full time
equivalent (FTE) staff. Collectively, Western Australian local governments are responsible for
more than $45 billion of public assets including 87 percent of the public road network.9

2.8

Local governments provide a variety of services to their communities. The State
government’s submission provided the Committee with a summary of the range of activities
performed by local governments:


infrastructure and property services including local roads, bridges, footpaths, drainage,
waste collection and management

5

Since October 2019 the City of Stirling has also had 15 council members after it changed the method of electing
its Mayor from election by the council to popular election.

6

Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
p 13.

7

ibid.

8

Department of Local Government, Sport and Cultural Industries, MyCouncil & Opportunities to Use Local
Government Data, tabled during hearing held 5 August 2019, p 4.

9

Department of Local Government, Sport and Cultural Industries, MyCouncil, Compare All Councils (Expenditure
and Additional Information tabs for 2018–19). See: https://www.mycouncil.wa.gov.au/Council/CompareAllCouncil.
Viewed 14 July 2020; Western Australian Local Government Association, Report on Local Government Road Assets
& Expenditure 2018/19, p iv.
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2.9



provision of social infrastructure such as parks, libraries, art galleries and museums,
sporting facilities, ovals, swimming pools, community centres, camping grounds and
caravan parks



health services such as water and food inspection, accessible changing places, toilet
facilities, noise control and meat inspection and animal control



community services such as child-care, aged care and accommodation, community care
and welfare services



planning and development approval, heritage



building services including inspections, licensing, certification and enforcement



provision of fire and emergency management services



administration of facilities such as airports and aerodromes, ports and marinas,
cemeteries, parking facilities and street parking. 10

WALGA’s submission emphasised that, while the activities of individual local governments
may vary due to their differing size, financial capacity, and community demands, all local
governments provide a wide range of functions and services:
While there is some diversity of function across Local Governments in Western
Australia, all Local Governments undertake a number of regulatory functions such
as authorisation of planning and building developments, waste management,
administration of food safety laws, regulation of companion animals, and provision
of local roads. Most Local Governments provide social services as well, including
provision of recreation and community facilities, economic development
promotion and community festivals and events.11

The Local Government Act 1995
2.10

Local government is a creation of State legislation. The LG Act and its 12 sets of associated
regulations provide the legislative framework for the system of local government in Western
Australia, including its 139 local governments and 9 regional local governments.12

2.11

The LG Act constitutes local governments and sets out their functions, powers and
responsibilities. In doing so, the LG Act gives effect to Parliament’s obligation to maintain a
system of elected local governing bodies with powers to provide for the better government
of their communities.13

Background to local government legislation in Western Australia
2.12

The colony of Western Australia first legislated for a system of local government through the
Towns Improvement Act 1838, which provided for the establishment of town and country
trusts constituted by justices of the peace and landholders.14

10

Submission 274 from the State Government, 19 September 2019, pp 6–7.

11

Submission 150 from the Western Australian Local Government Association, September 2019, pp 17–18.

12

A regional local government (also known as a regional council) is a cooperative arrangement between local
governments to perform a particular function such as waste management. Under s 3.61 of the LG Act two or more
local governments may, with the Minister’s approval, establish a regional local government to do things, for the
participants, for any purpose for which a local government can do things under the LG Act or any other Act.

13

Constitution Act 1889 s 52.

14

J Power, R Wettenhall and J Halligan, ‘Overview of local government in Australia’, in J Power, R Wettenhall and J
Halligan (eds), Local Government Systems of Australia (Advisory Council for Inter-government Relations
Information Paper No. 7), Australian Government Printing Service, Canberra, 1981, p 9.

6
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2.13

From 1871 the town and country trust system was superseded by the District Roads Act 1871
and the Municipalities Act 1871 which provided the basis for a system of municipal
corporations and road districts throughout the colony. Municipalities in the Perth area were
given powers to collect local rates, manage infrastructure, and provide amenities such as
libraries and parks. The remainder of the colony was divided into road districts, funded by
colonial government grants, with more limited responsibilities for the construction and
maintenance of roads, bridges and drainage works. 15

2.14

By the late 1890s the Western Australian gold rush had increased the colony’s population
significantly. Growing communities in both metropolitan and rural areas increasingly sought
incorporation as new municipalities or road boards, primarily in order to access colonial
grants to local authorities. As a result the colonial and, after 1901, state government
authorised the establishment of multiple new road districts and municipalities throughout
the 1890s and 1900s.16 By 1910 there were 147 local government councils in Western
Australia.17

2.15

Throughout the twentieth century a series of legislative changes progressively increased the
responsibilities of local authorities and removed the functional difference between road
districts and municipalities.18 A comprehensive local government Act was first suggested in
1926, but it was not until 1948 that the first composite Local Government Bill was presented
to Parliament. The resulting Local Government Act 1960 (the 1960 Act), which replaced road
districts with shires and municipalities with towns and cities, was adopted 12 years later. 19

The Local Government Act 1960
2.16

The 1960 Act took a hierarchical and restrictive approach towards the flow of power from the
State to local government. It was drafted in the ultra vires style; that is, on the basis that
matters were prohibited as beyond the power of a local government unless they were
specifically authorised by the 1960 Act.

2.17

Further, the 1960 Act required local governments to exercise their powers in accordance with
strict procedural arrangements, and often only after obtaining Ministerial approval. As a
result, the 1960 Act required frequent amendment to remedy deficient provisions and
bestow powers addressing situations not envisaged when it was first passed. 20

2.18

By the late 1980s the 1960 Act had become ‘something of an administrative manual,
containing page after page of the minutiae of organisational arrangements’. This level of
detail was considered to be out of place in terms of modern management and organisational
practices, and the level of responsibility that local governments should take for their own
actions.21

15

R Jones, ‘Local Government Amalgamation and the Lack of Metropolitan Government: A Political Geography’, in
Planning Boomtown and Beyond, UWA Publishing, Crawley, 2016, p 105.

16

ibid., pp 105–6; see also M Wood, ‘Western Australia’, in J Power, R Wettenhall and J Halligan (eds), Local
Government Systems of Australia (Advisory Council for Inter-government Relations Information Paper No. 7),
Australian Government Printing Service, Canberra, 1981, pp 653–5.

17

Commonwealth, House of Representatives, Standing Committee on Economics, Finance and Public Administration,
Rates and Taxes: A Fair Share for Responsible Local Government, October 2003, p 83 (Table 5.1).

18

R Jones, ‘Local Government Amalgamation and the Lack of Metropolitan Government: A Political Geography’, in
Planning Boomtown and Beyond, UWA Publishing, Crawley, 2016, p 106.

19

Department of Local Government, Proposed new Local Government Act principles and issues, June 1989, p ii.

20

ibid., p 3.

21

ibid.
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2.19

Public consultation on a new local government Act commenced in 1987, and a draft bill was
released for public comment in December 1994.22 The LG Act came into operation on
1 July 1996.

Key features of the Local Government Act 1995
General competence
2.20

In contrast to the prescriptive approach of the 1960 Act, the LG Act represented a significant
grant of autonomy from the State to local government regarding how local governments
deliver services and functions to their communities.

2.21

In his second reading speech introducing the Local Government Bill 1995 into Parliament
Hon Paul Omodei MLA, the then Minister for Local Government, described this change as
follows:
This new legislation will take local government in Western Australia into a new era
as the current prescriptive legislation gives way to legislation which will provide a
broad framework for the operations of local governments.
…
A major change introduced in the Bill is devolution to the local level of authority
and decision making in many areas of local government activity. Whereas under
the current Local Government Act there are approximately 150 areas where local
governments must seek the approval of the Minister or Governor, the new Act will
reduce these to about 30. This should enhance the efficiency of local governments
in their overall operations. Local governments will also have increased functional
autonomy. In contrast with the specific powers in the current Act, local
governments will have general powers to make laws and provide services and
facilities for the good government of people in their district. These are commonly
referred to as general competence powers. However, this will be balanced with
strict accountability requirements - a key reform. The actions of local governments
will be reported in annual reports and there will be sanctions where standards of
practice are not maintained.23

2.22

Consistent with the principle of general competence, the general function of a local
government under the LG Act is to provide for the good government of persons within its
district.24

2.23

The LG Act provides local governments with broad legislative and executive powers to
achieve this general function. Local governments can make, administer and enforce local
laws, provide services and facilities, and do all other things necessary to perform its
functions.25

2.24

The scope of a local government’s general function is not limited by the fact that the State
government performs a similar function.26 However, a local government must be satisfied
that its services and facilities do not inappropriately duplicate those provided by other levels
of government and the private sector.27

22

Hon Paul Omodei MLA, Minister for Local Government, Western Australia, Legislative Assembly, Parliamentary
Debates (Hansard), 31 August 1995, p 7547.

23

ibid.

24

Local Government Act 1995 s 3.1.

25

ibid., ss 3.5 and 3.18.

26

ibid., s 3.2.

27

ibid., s 3.18(3).
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2.25

Subject to specific requirements or limitations set out in the LG Act or other legislation, local
governments are therefore free to decide what services and functions are appropriate for
their community, and to make decisions and local laws bringing these into effect.

Council and council members
2.26

The council is a local government’s governing body. 28 Its role is to govern the local
government’s affairs and be responsible for the performance of its functions. This includes
overseeing the allocation of the local government’s finances and resources, determining the
local government’s policies, and ensuring that there is an appropriate structure for
administering the local government.29

2.27

Councils consist of six to fifteen members elected by the community.30 The offices of the
council are councillors, and a Mayor and Deputy Mayor (in the case of a town or a city) or a
President and Deputy President (in the case of a shire). 31 The Mayor or President are either
popularly elected by the community, or elected by the council as its first meeting after each
election.32

2.28

Council members participate in the local government’s decision-making processes by
deliberating and voting at council and committee meetings. Outside of council and
committee meetings, individual council members represent the interests of their community,
provide leadership and guidance to their community, and facilitate communication between
their community and the council.33

Chief executive officers and staff
2.29

Each local government employs a chief executive officer (CEO).34 The CEO’s functions include
advising the council in relation the local government’s functions, implementing council
decisions, and managing the day to day operations of the local government. 35

2.30

The CEO is also responsible for hiring and managing the local government’s staff, who are
employed to enable the functions of the local government and the council. 36

2.31

The council can delegate some of its powers and duties to the CEO, and the CEO can
delegate his or her powers to employees.37

2.32

The roles of council, council members, and local government staff including CEOs are
discussed in chapter 8.

Community involvement in local government affairs
2.33

Community involvement in local government affairs is primarily effected through regular
elections. Elections are held every two years and half of the council is replaced at each
election.38

28

ibid., s 2.6(1).

29

ibid., s 2.7.

30

ibid., s 2.17.

31

ibid., s 2.6.

32

ibid., s 2.11 and Sch 2.3.

33

ibid., s 2.10.

34

ibid., s 5.36(1)(a).

35

ibid., s 5.41.

36

ibid., ss 5.41(g) and 5.36(1)(b).

37

ibid., ss 5.42–5.44.

38

ibid., s 4.5 and Sch 4.2.
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2.34

Voting is not compulsory and candidates are elected on a ‘first-past-the-post’ system.
Residents within a district, and certain non-residents and corporations that own property
within a district, are eligible to vote.39

2.35

Outside of elections, the LG Act provides for community involvement in local government
affairs in a variety of ways.

2.36

Council meetings are generally open to the public,40 must allocate time for questions from
members of the public41 and must be minuted.42

2.37

Local governments must hold an annual general electors meeting, and a special electors
meeting if requested by a sufficient number of electors.43

2.38

A wide range of local governments documents must be available for public inspection
including budgets, annual reports, council meeting minutes and papers, and registers of
prescribed information.44 Local governments are also required to publish a range on
information online.45

2.39

Local governments are also required to plan for the future of their community, including by
preparing and maintaining a 10 year strategic community plan based on consultation with
their community.46

2.40

Local governments must give public notice of a range of matters including changes to local
laws, certain public works, the imposition of differential rates or a minimum rate payment,
and proposals to dispose of property or enter into major trading or land transactions. Public
submissions must be considered before these matters can proceed.

2.41

Local governments are also required to publicly tender for goods and services above a
certain threshold.47

The Department of Local Government, Sport and Cultural Industries
2.42

The Minister for Local Government (Minister) administers the LG Act and its associated
regulations with the assistance of the DLGSC.

2.43

Prior to the creation of the DLGSC the following departments were responsible for the
LG Act:


1 July 1996 to 30 June 2001—Department of Local Government (DLG)48

39

ibid., ss 4.29–4.30.

40

A council meeting can be closed to members of the public if the meeting deals with specified matters: ibid.,
s 5.23(2).

41

ibid., s 5.24.

42

ibid., s 5.22; and Local Government (Administration) Regulations 1996 reg 11.

43

Local Government Act 1995 ss 5.27 and 5.28.

44

ibid., s 5.94.

45

ibid., s 5.96A.

46

ibid., s 5.56.

47

ibid., s 3.57.

48

The Department of Local Government was established in 1949 as the first separate department for local
government matters – see M Wood, ‘Western Australia’, in J Power, R Wettenhall and J Halligan (eds), Local
Government Systems of Australia (Advisory Council for Inter-government Relations Information Paper No. 7),
Australian Government Printing Service, Canberra, 1981, p 689.
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2.44

2.45



1 July 2001 to 30 June 2009—Department of Local Government and Regional
Development (DLGRD)49



1 July 2009 to 30 June 2013—DLG50



1 July 2013 to 30 June 2017—Department of Local Government and Communities
(DLGC)51

The DLGSC’s key functions include:


advising the Minister in the exercise of their functions under the LG Act



carrying out some of the Minister’s functions under delegation



conducting inquiries into local government operations and affairs



reviewing applications that require the Minister’s approval



developing policy and legislation



advising the local government sector on the operation of the LG Act



supporting the Western Australian Local Government Grants Commission, the Local
Government Advisory Board and the Local Government Standards Panel



managing the State Local Government Partnership Agreement and the City of Perth
Committee.52

Chapter 7 of this report discusses the role of the DLGSC, and issues raised regarding the
DLGSC throughout the inquiry.

Other agencies and organisations
2.46

In addition to the DLGSC, there are a number of agencies and public sector organisations
that play a role in relation to local governments.

Entities established under the Local Government Act 1995
Western Australian Local Government Grants Commission
2.47

The Western Australian Local Government Grants Commission (Grants Commission) is a
statutory body established under the Local Government Grants Act 1978. Its principal
function is to make recommendations to the Commonwealth Minister for Local Government
regarding the allocation of Commonwealth Financial Assistance Grants to Western Australia’s
137 local governments.53

Local Government Advisory Board
2.48

The Local Government Advisory Board (LGAB) is a statutory body established under s 2.44 of
the LG Act. The LGAB considers proposals for changes to the district boundaries, wards and

49

On 1 July 2001 local government functions were passed to the newly created Department of Local Government
and Regional Development. This Department comprised the former Department of Local Government, the
Regional Development Division of the former Department of Commerce and Trade, and Westlink Services from
the former Department of Contract and Management Services.

50

On 1 July 2009 the Department of Local Government and Regional Development was renamed the Department of
Local Government after a restructure due to the creation of the Department of Regional Development and Lands.

51

On 1 July 2013 the Department of Local Government merged with the Department for Communities to create the
Department of Local Government and Communities.

52

Submission 274 from the State Government, 19 September 2019, p 16.

53

Western Australian Local Government Grants Commission, 2018–19 Annual Report, report prepared by the
Department of Local Government, Sport and Cultural Industries, Western Australia, 28 November 2019, p 5.
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representation structures of local governments, and makes recommendations to the
Minister. The Board can also carry out other inquiries as directed by the Minister. 54
Local Government Standards Panel
2.49

The Local Government Standards Panel (Panel) is a complaints review panel established
under the LG Act. The Panel’s function is to receive and deal with complaints of alleged
minor breaches by council members, being breaches of a rule of conduct in the Local
Government (Rules of Conduct) Regulations 2007 (Rules of Conduct Regulations) or of a local
government’s local law relating to council member conduct at council or committee
meetings.55

2.50

This report discusses the Panel in detail in chapter 9.

Western Australian Local Government Association
2.51

The LG Act constitutes WALGA as a body corporate and provides that it has the objects and
functions set out in its constitution. These objects include providing a united voice for local
governments, promoting the credibility and profile of local governments, providing services
to local governments, and doing anything considered beneficial to its members. 56

2.52

This report discusses WALGA in detail in chapter 11.

Other State government entities
Auditor General
2.53

The Auditor General is an independent officer of Parliament appointed under the Auditor
General Act 2006. The Auditor General’s role is to audit the finances and activities of Western
Australian government entities and report their findings to Parliament.

2.54

In 2017 the scope of the Auditor General’s powers was broadened to include undertaking
and reporting on local government financial audits and performance audits, and to provide
for the independent oversight of the local government sector. 57

2.55

This report discusses issues raised regarding the Office of the Auditor General’s (OAG)
involvement in local government audits from 6.236.

Corruption and Crime Commission
2.56

The Corruption and Crime Commission (CCC) has jurisdiction over Western Australian public
officers, which includes local government employees and councillors. The CCC assesses,
investigates and exposes serious misconduct in local governments. 58

Public Sector Commission
2.57

The Public Sector Commission (PSC) is an independent office created by the Public Sector
Management Act 1994. The PSC provides oversight, policy and assistance to public sector

54

Local Government Advisory Board, Annual Report 2018–19, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 27 August 2019, p 5.

55

Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 6.

56

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, cl 3.

57

Local Government Amendment (Auditing) Act 2017. See Hon David Templeman MLA, Minister for Local
Government, Western Australia, Legislative Assembly, Parliamentary Debates (Hansard), 16 May 2017, p 96.

58

Submission 274 from the State Government, 19 September 2019, p 19.
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agencies, government trading enterprises, public universities, local governments, and
government boards and committees.
2.58

The PSC’s interactions with local governments include:


overseeing minor misconduct by local government staff (not council members)



providing misconduct prevention and education to staff and council members



monitoring compliance with the Public Interest Disclosure Act 2003



assisting local governments to comply with the Public Interest Disclosure Act 2003.59

Ombudsman
2.59

The Ombudsman (formally known as the Parliamentary Commissioner for Administrative
Investigations) is a statutory officer appointed by the Governor under the Parliamentary
Commissioner Act 1971.

2.60

The Ombudsman is an independent officer of Parliament with responsibility for investigating
the actions of public authorities including local governments. One of the principal functions
of the Ombudsman's office is to receive, investigate and resolve complaints from the public
sector, local governments and universities.60

Information Commissioner
2.61

The Information Commissioner is an independent statutory officer appointed by the
Governor under the Freedom of Information Act 1992 (FOI Act).

2.62

The Information Commissioner reports to Parliament, and their main function is to undertake
independent external review of the merits of decisions made by agencies (which includes
local governments) under the FOI Act in respect of applications under the FOI Act.61

Other entities
2.63

Local Government Professionals Australia WA (LGPAWA) is the peak representative body for
local government professionals in Western Australia.

2.64

LGPAWA is part of a national federation of member associations across each state and
represents over 800 members including over 120 CEOs of WA local governments.62

Review of the Local Government Act 1995
2.65

The DLGSC has been undertaking a major review of the LG Act since June 2017.

2.66

The State Government’s submission describes the background to the review as follows:
Local governments, like other levels of government, are facing significant
challenges in a number of areas. Climate change impacts on the assets they
maintain on behalf of the community as beaches erode, roads and bridges are
destroyed by floods and fires sweep through the district. Natural disasters and the
downturn in the economy also impact indirectly as land values fall and the ability
of people to pay rates decreases. As populations decline in rural areas, local
governments are faced with the challenge of retaining essential services for the
remaining population, such as banks and providing incentives for medical services
to continue to be provided in the town, and stimulating the local economy.

59

ibid.

60

ibid., p 20.

61

Submission 93 from the Office of the Information Commissioner, 23 August 2019, pp 5–6.

62

Submission 67 from Local Government Professionals Australia WA, 19 August 2019, p 1.
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Community expectations are also changing; people are increasingly expecting to
be actively involved in decision-making at the local level,
To deal with these challenges, the Government's vision for the local government
sector is for it to be agile, smart and inclusive. The objective of the Local
Government Act 1995 (LG Act) review is to reform the local government legislative
framework so that councils are empowered to better deliver quality governance
and services to the community.63

2.67

The DLGSC’s review of the LG Act is being conducted in two stages.

Stage One
2.68

The stated objectives of stage one of the DLGSC’s review of the LG Act are to modernise
local government and better position local government to deliver services to the
community.64

2.69

Stage one addressed areas of priority reform including:


administrative efficiencies



CEO recruitment and performance review



code of conduct (standards of behaviour)



gifts



public notices



universal training for council members

2.70

The DLGSC released a consultation paper on stage one of the review on 8 November 2017.
Following consultation, including workshops held across 14 locations across Western
Australia, the State Government announced its policy positions on the stage one reforms on
1 August 2018.65

2.71

On 27 June 2019 the Local Government Legislation Amendment Act 2019 was passed to give
effect to the stage one reforms.

2.72

Key reforms introduced by the Local Government Legislation Amendment Act 2019 include:


requiring local government candidates to complete an online induction prior to
nominating for election



compulsory training for council members within the first 12 months of being elected



requiring all local governments to adopt minimum standards in relation to the
recruitment, performance and early termination of a CEO



a new gifts framework for all local governments and council members



new code of conduct provisions that address elected member behaviour



requiring a wider range of local government information to be available online. 66

63

Submission 274 from the State Government, 12 September 2019, p 3.

64

Department of Local Government, Sport and Cultural Industries, web page reviewed 15 January 2020, Local
Government Act Review, Objectives. See: https://www.dlgsc.wa.gov.au/local-government/strengthening-localgovernment/public-consultations/local-government-act-review/objectives. Viewed 7 July 2020.

65

ibid.

66

Submission 274 from the State Government, 19 September 2019, p 5.

14

Chapter 2

Overview of local government in Western Australia

Stage Two
2.73

The DLGSC expresses its three key objectives for stage two of the review of the LG Act as
follows:
Agile
The new Act will seek to empower local governments to be ‘Agile’ - allowing local
governments to best use their resources to adapt to changing conditions.
It is important that local governments can strike a balance between community
expectations, external pressures and the practical limitations of revenue and
expenditure.
Smart
The new Act will seek to enable local governments to be ‘Smart’ - allowing local
governments to better meet the needs and expectations of their communities
through being transparent and accountable.
Inclusive
The new Act will seek to support local governments to be ‘Inclusive’ - ensuring
local governments represent and involve their communities in decision-making.
As the tier of government closest to the community, there is an expectation that
local governments represent the whole community, recognise diversity within their
district and are responsive to community needs. 67

2.74

2.75

Stage two of the review of the LG Act is addressing the following potential areas for reform
and incorporation into a new local government Act:


administrative efficiencies



beneficial enterprises



community engagement



complaints management



council conduct and governance (interventions)



council meetings



elections



financial management



integrated planning and reporting



local laws



rates fees and charges.

In September 2018 the DLGSC released a set of detailed discussion papers on each of these
areas before commencing a period of public consultation with organisations and community
groups across the State until 31 March 2019.68

67

Department of Local Government, Sport and Cultural Industries, web page reviewed 15 January 2020, Local
Government Act Review, Objectives. See: https://www.dlgsc.wa.gov.au/local-government/strengthening-localgovernment/public-consultations/local-government-act-review/objectives. Viewed 7 July 2020.

68

Department of Local Government, Sport and Cultural Industries, web page reviewed 15 January 2020, Local
Government Act Review, Stage one. See: https://www.dlgsc.wa.gov.au/local-government/strengthening-localgovernment/public-consultations/local-government-act-review/stage-one-consultation. Viewed 1 July 2020.
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2.76

In November 2019 the DLGSC released a series of consultation reports summarising the
feedback it received during public consultation for stage two of the review of the LGA. The
consultation reports give a broad indication of the directions that could be taken in a new
local government Act.

2.77

In November 2019 the Minister appointed a Local Government Review Panel (Review Panel)
to consider and recommend high-level direction for a new local government Act.69

2.78

The Review Panel reported to the Minister in June 2020,70 and its report was publicly released
on 4 August 2020.71 The Review Panel’s report:

2.79



proposes the strategic overarching direction for a new local government Act



sets out the Review Panel’s recommendations within that framework.72

The Minister has indicated that a draft Bill on a new local government Act is unlikely to be
released for public comment during 2020.73

Report of the Inquiry Panel into the City of Perth
2.80

On 24 April 2018 the Minister appointed an Inquiry Panel 74 to inquire into and report on the
aspects, operations and affairs of the City of Perth set out in its terms of reference.75

2.81

The Inquiry Panel followed the Minister’s suspension of the City of Perth council ‘after
concluding there had been a serious and long-term failure by the elected council to ensure
the City performed its functions properly.’76

2.82

The Inquiry Panel finished its inquiry on 30 June 2020. The Committee obtained access to the
Inquiry Panel’s final report when it was tabled in Parliament on 11 August 2020. At that time
the Committee had concluded its hearings and was in the advanced stage of preparing this
report.

2.83

The Inquiry Panel made 341 recommendations, 126 of which relate to the local government
sector as a whole. The Committee notes that many of these broader recommendations
address issues that were the subject of evidence before, and inquiry by, the Committee.

2.84

Some relevant recommendations made by the Inquiry Panel are referred to throughout this
report.

69

Department of Local Government, Sport and Cultural Industries, web page reviewed 6 November 2019, Panel
appointed to help develop new Local Government Act for WA. See:
https://www.dlgsc.wa.gov.au/department/news/news-article//2019/11/06/panel-appointed-to-help-develop-newlocal-government-act-for-wa. Viewed 8 July 2020.

70

Department of Local Government, Sport and Cultural Industries, web page reviewed 26 June 2020, Governance
update. See: https://www.dlgsc.wa.gov.au/department/news/news-article/2020/06/26/governance-update. Viewed
30 June 2020.

71

Department of Local Government, Sport and Cultural Industries, web page reviewed 4 August 2020, Report reveals
roadmap to local government reform. See: https://www.dlgsc.wa.gov.au/department/news/newsarticle/2020/08/04/report-reveals-roadmap-to-local-government-reform. Viewed 25 August 2020.

72

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 6.

73

Hon David Templeman MLA, Minister for Local Government, Legislative Assembly, Parliamentary Debates
(Hansard), 17 June 2020, p 3835.

74

Under s 8.16 of the LG Act.

75

See Notice of Appointment of an Inquiry Panel (Section 8.16), 24 April 2018, reproduced at: Anthony Power, Report
of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 4, pp 47–8.

76

Hon David Templeman MLA, Minister for Local Government; Heritage; Culture and the Arts, State appoints inquirer
into City of Perth workings, media statement, 24 April 2018.
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CHAPTER 3
Scope, construction and application of the
Local Government Act 1995
3.1

Local governments operate under a voluminous legislative regime. The LG Act is 492 pages
long and, in combination with its associated regulations, comprises over 900 pages of written
law.

3.2

The State Government recognises that the LG Act is out-dated and in need for reform. The
LG Act has been under review since June 2017.

3.3

The Committee heard concerns that while the DLGSC’s review of the LG Act is addressing a
number of long standing issues in the LG Act, it may not be adequately considering the
broader principles that should determine the future direction of the local government sector.

3.4

The Committee also received consistent calls for any new local government Act to recognise
that not all local governments should be subject to the same form of compliance
requirements.

3.5

This chapter:


describes the broad issues raised in submissions regarding the LG Act



highlights the issue of over-regulation and ‘red tape’ created by the LG Act and its
associated regulations, and discusses examples raised in evidence



explores the possibility raised in evidence of moving away from a ‘one size fits all’
approach to local government legislation.

Broad issues raised regarding the Local Government Act 1995
3.6

The State Government’s submission to the Committee recognises that the LG Act is outdated
and in need of reform:
Western Australia has changed greatly since the LG Act was introduced. Public
expectations of government and what can be achieved through technology have
evolved. While the LG Act has been regularly amended, key aspects are outdated.77

3.7

During recent debate in Parliament the Minister elaborated on the need to update the
LG Act:
Prior to the 2017 election, when I became shadow minister, one of our initial
priorities was to review the act. We had an act back then that was just over 20
years old. It is now 25 years old. It was no longer fit for purpose. When it was
conceived, developed and passed through both chambers of this house back in
1995, it was a different time. We recognised that in a range of ways, even with the
COVID-19 experience, because we have had to amend or adjust very quickly to
that challenge in order to ensure that we can continue to function as a community
and a society through legislation that we pass through this place, for example, in
quite extreme circumstances.78

77

Submission 274 from the State Government, 12 September 2019, p 4.

78

Hon David Templeman MLA, Minister for Local Government, Legislative Assembly, Parliamentary Debates
(Hansard), 17 June 2020, p 3830.
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3.8

WALGA’s submission described the legislative framework for local government as generally
appropriate, and emphasised that the principle of general competence is strongly supported
by the sector:
However, additions and amendments since the current Local Government Act was
introduced over 20 years ago have created a layered, spaghetti-like regulatory
regime that needs to be untangled and simplified. Similarly, practice and
procedures have changed since the current Act’s introduction and, as a result, the
legislative framework requires modernisation.
For these reasons, the Local Government sector has strongly supported the State
Government’s goal to undertake a full Review of the Local Government Act 1995
and the associated regulations.79

3.9

WALGA’s submission to the Committee sets out the local government sector’s position, as
expressed to the DLGSC throughout the review of the LG Act, that a new local government
Act should:


retain local governments’ general competence powers



provide a flexible, principles-based legislative framework



implement a compliance regime that differentiates between local governments based on
their size and scale



enable local governments to carry out activities beneficial to their community through
economic development, environmental protection and social advancement



avoid red tape and de-clutter the extensive regulatory regime that underpins the
LG Act.80

Regulatory burden of the LG Act
3.10

WALGA’s submission emphasised the extensive regulatory regime created by the LG Act and
associated regulations:
The Act Review provides a timely reminder that the legislative burden on Local
Government is vast and burdensome; the Local Government Act itself runs to over
500 pages and the 9 associated Regulations combine to approximately 400
additional pages. It would not be unfair or unkind to observe that few within each
Local Government’s administration, and fewer Elected Members, would grasp the
level of detail contained throughout the Act and Regulations, creating of its own
accord a compliance burden.81

3.11

The Committee discussed the scope of the LG Act with WALGA at a hearing on
2 September 2019:
The CHAIRMAN: ... When it comes to the legislation that governs the sector, is it
fit for purpose? I am talking here about its overall approach. It just strikes me that
at 478 pages, there is a heck of a lot in the Local Government Act, and it is perhaps
a little bit prescriptive. Then when we look at the different regs and the rules that
flow from that, I am just asking you frankly, because, let us face it, we have a
number of senior elected council leaders here: Is it a bit too prescriptive? Does it
get in the way?

79

Submission 150 from the Western Australian Local Government Association, September 2019, p 11.

80

ibid., pp 12–14.

81

ibid., p 13.
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Mr BROWN: There is a yes and no to that answer. The good bit about the current
Local Government Act is that it has the general competence principle to allow local
governments to do whatever is best for their community. The previous act, 1960,
was an ultra vires act. If the act did not say you could do it, then you could not do
it, whereas this act will tell you what you cannot do, and everything else a local
government can do, so that is good. But, as you have quite rightly said, there is a
huge amount of compliance and regulation that goes with the current act, and we
think that needs to be pared back. We would like a flexible, principle-based
legislation approach, rather than what we have at the moment. I think what
happened in 1995, when it started, it was okay; it was probably still over-regulated
at that stage, but as we have gone on, the answer to every problem in the state is
to regulate for it, so now we have a huge amount of compliance. We would like to
pare that back.82

3.12

Several local government submissions similarly identified that, over time, amendments to the
LG Act and associated regulations have encroached on the principle of general competence
and reduced local governments’ ability to act in the best interests of their community.

3.13

The City of Armadale told the Committee that the principle of general competence should
not only be retained in any revision of the LG Act, but also enhanced. 83

3.14

The City of Gosnells told the Committee that the LG Act has become complex due to
multiple amendments, and suggested that the State Government consider addressing
problems at individual local governments directly rather than by making broad legislative
changes that affect the entire sector.84

FINDING 1
The local government sector considers that the Local Government Act 1995 and associated
regulations impose a significant regulatory regime on local governments.
Principles-based legislation
3.15

WALGA’s submission also called for local government legislation that focuses on principles
and objectives, not on process, and a light-touch regulatory approach accompanied by best
practice guidance, support and assistance.85

3.16

The City of Mandurah told the Committee that the DLGSC’s review of the LG Act has missed
an opportunity to review the fundamental principles that underpin the governance
framework of the local government sector:
Although the recent review of the legislation has made a good start in bringing
the provisions of the Act up-to-date, the process of the review did not provide for
a complete re-examination of its principles and content. Instead, it tended to rely
upon guiding submissions towards pre-defined areas of discussion.
Although the reform process has introduced some useful initiatives, and has been
largely supported by the City, the limited scope of its approach has meant that the

82

Tony Brown, Executive Manager Governance and Organisational Services, Western Australian Local Government
Association, transcript of evidence, 2 September 2019, p 18.

83

Submission 104 from the City of Armadale, 27 August 2019, p 7.

84

Submission 75 from the City of Gosnells, 20 August 2019, p 1.

85

Submission 150 from the Western Australian Local Government Association, September 2019, pp 12–13.
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opportunity for a complete overhaul of the legislation has been foregone at this
time.86

3.17

3.18

The City of Mandurah went on to suggest that a wider review of the LG Act could include:


reconsideration of the broad function of local government (currently set out in s 3.1 of
the LG Act)



legislating a set of governance principles



requiring each local government to prepare local governance statements.87

A similar concern was expressed by Ian Ker, a former council member of the then Town (now
City) of Vincent:
there is a fundamental problem with the Review, in that it launched straight into
solutions and proposals without identifying the nature and extent of real and
perceived problems, other than those 'known' to the designers of the Review but
unstated in the Review documents. The surveys and the workshops being held
contemporaneously with the written submission period should have been held
prior to (and assisting in) the preparation of the discussion papers, in order to
define the parameters of the Review.
...
I believe it is essential to address some strategic matters, especially in the light of
the considerable changes, since 1995, in the context within which local
government functions. In my view, the most important of these are:
1. The Local Government Act must support and facilitate local governments in
working for their communities by minimising restrictive regulation whilst
ensuring that actions and activities primarily benefit those communities and do
not create responsibilities or incentives that conflict with the primary
responsibility of local governments to residents and ratepayers of their
districts.
2. The Local Government Act must not restrict or prevent local governments from
raising rate or other revenue sufficient to meet the costs of services it provides,
whether these be prescribed by legislation, imposed (or increased) by
administrative action of another body (cost-shifting) or at the behest of the
communities they serve.
3. The Local Government Act must facilitate, and not restrict or impede, local
governments' performing their roles under other legislation.88

3.19

The City of Joondalup suggested that the review of the LG Act should include consideration
of the broad principles that should drive the local government sector:
A comprehensive review of local government’s regulatory regime, whilst
maintaining the ‘general competence’ principles, is supported with the aim of
providing local governments with greater autonomy by replacing prescriptive
decision-making processes with requirements to comply with higher-level
principles requiring transparency, accountability and sound financial management.
This would require by necessity a review of roles and responsibilities of each
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sphere of government, recognising there currently exist duplication in effort and
statutory barriers to greater local government efficiency. 89

3.20

The Committee notes that a principles-based approach to local government legislation has
recently been implemented in Victoria. The Local Government Act 2020 (Vic) is a principlesbased Act that is intended to remove unnecessary regulatory and legislative prescription. 90

3.21

Relevantly, the Local Government Act 2020 (Vic) requires a council to take into account a
range of legislated principles when performing its role including:

3.22



overarching governance principles



community engagement principles



public transparency principles



strategic planning principles



financial management principles



service performance principles.91

The Mayor of the City of Stirling told the Committee that a principles-based approach could
allow local governments to be flexible in how they carry out their compliance and other
functions:
When I look at the framework that sits around local government, I think one way it
can be handled, for large and small ones, is to reduce the burden in that
framework to ensure that it is a very high level, so that local governments can then
enact their own frameworks underneath that suits their size. I often use the
terms—when we talk about the word compliance it automatically has a negative
connotation for local governments. Predominantly being a compliance based
organisation, it is important that it is there, but it is also important that large local
governments like us, who have the ability to be more flexible and be more agile,
are able to put in things like the deemed permits to be able to do things that
would otherwise be prohibited under a local law. I think it is really important. There
is an expectation in the community that we are not compliance based for
everything—that we are an enabler for the community to do good things for
themselves.92

3.23

The DLGSC’s consultation papers discuss the potential for a principle-based framework in
relation to community engagement with local government, and local governments setting
fees and charges.93

3.24

The Committee notes that the Review Panel’s recent report set out nine guiding principles
that it recommended be included in a new local government Act.94
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Excessive regulation and ‘red tape’
3.25

Excessive regulation and ‘red tape’ within the LG Act and associated regulations was a
common theme in submissions from local governments.

3.26

The DLGSC consultation paper on stage one of the review of the LG recognised that this is an
issue, and identified a number of areas of red tape:
•

Unnecessary or out-of-date reporting requirements imposed on local
governments – regulatory requirements that may no longer have any benefit in
the present day operations of local governments, or where the rationale for
imposing these requirements no longer exists.

•

The one size fits all approach where smaller local governments are
disproportionately and negatively affected by compliance requirements.

•

Requiring local governments to collect unnecessary data or requesting data
that is already collected elsewhere within State Government. If the information
can be sourced elsewhere, this should be preferred over requiring a local
government to collect, store and submit information to State Government.

•

Poor coordination between local government and other State Government
agencies regarding applications and approvals.

•

Local governments having outdated processes or requirements in their
interactions with business and the community.95

3.27

The Committee notes that, prior to the DLGSC’s review of the LG Act, this issue has been
addressed in a number of reports.96

3.28

The DLGSC’s consultation paper described how striking the appropriate balance between
local government autonomy and appropriate regulatory oversight is an unavoidable issue for
any system of local government:
The degree of autonomy is an ongoing challenge. On one hand, many local
governments believe that they do not have enough autonomy. On the other
hand, some industry groups and members of the community are concerned that
local government decision making is inconsistent, and that greater oversight and
accountability is required. This tension between autonomy and oversight is a
constant and is not unique to Western Australia.
At the time of its introduction, the current Act was intended to replace prescriptive
legislation with a broad outcomes-based framework. The Act reduced the number
of areas where the Minister’s approval was required down to 30, from
approximately 150 in the previous Act.
The Act is still considered quite prescriptive, in the sense that it establishes rules
for particular matters, especially as they relate to accountability, while giving local
governments autonomy on other matters.97
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3.29

Similarly, at a hearing on 2 September 2019 Tracey Roberts, then Deputy President (now
President) of WALGA, told the Committee that the local government sector recognises that a
level of regulation is appropriate:
With local government, we strive to do it efficiently and effectively, for very good
reason, but the important thing is that we do it right. There are some really
onerous obligations on us, but we get that and we deal with that. There is talk,
obviously, about the red tape. I was on the radio not that long ago about red tape,
and I think the announcer asked me, “If you could get rid of all the red tape, would
you do that?”, and I said no, because there is certain red tape that is there for
obviously very good reason; it is protection. For example, imagine building a
house, and there is no legislation about how you need to build it and so on, and
your house falls down. Exactly. I guess it is the balance of the responsibilities and
the implications, and the whole unravelling about what needs to be done and
what steps need to be taken, which could be done relatively effectively but will
now take a long time.98

Examples of over-regulation
3.30

A number of specific instances of excessive regulation under the LG Act and associated
regulations were raised with the Committee. Two examples (regional subsidiaries and
procurement requirements) are discussed below.

3.31

Inappropriate financial reporting requirements were also raised with the Committee as an
area of excessive regulation. This issue, which has recently been addressed by the OAG, is
discussed below in chapter 6 from 6.289.

Regional subsidiaries
3.32

3.33

A regional subsidiary is a separate legal entity that may be formed by two or more local
governments to jointly provide a service or carry out an activity. A regional subsidiary:


can only be formed with the Minister’s approval and in accordance with the Local
Government (Regional Subsidiaries) Regulations 2017 (Regional Subsidiaries Regulations)



must have a charter approved by the Minister



is subject to certain audit requirements under the LG Act. 99

The regional subsidiary model was introduced as part of amendments to the LG Act made in
2016.100 The Minister’s second reading speech indicated that regional subsidiaries were
intended to provide local governments with a flexible option for providing shared services to
their communities without the significant regulatory and compliance burden of the existing
models such as regional local governments.101
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3.34

3.35

Shortly after the amendments came into effect the Regional Subsidiaries Regulations
commenced. The Committee notes that the Regional Subsidiaries Regulations run to
28 pages and set out a range of detailed matters including:


the process for forming a regional subsidiary and amending its charter



prohibitions against a regional subsidiary trading or entering into a land transaction,
subject to narrow exceptions



restrictions on borrowing by a regional subsidiary



the financial management and other compliance obligations under the LG Act that apply
to a regional subsidiary.102

WALGA’s submission described regional subsidiaries as an example of the LG Act taking an
overly prescriptive approach to regulating the local government sector:
The Local Government Act should focus on principles and objectives, not on
process. As an example, Local Governments in 2016 were given the ability to
establish Regional Subsidiaries. A key feature of the model is to enable Local
Governments to establish a subsidiary that is fit-for-purpose by adapting the
governing charter to the subsidiary’s purpose and structure. Instead, the
regulations are prescriptive and a number of Local Governments have considered
the model and opted not to pursue it. Best practice, guidance material and smart
people working together to solve problems drive innovation; prescriptive
regulation drives compliance for the sake of compliance.
To focus on the process and not the principles and objectives risks embedding
today’s practice into legislation instead of allowing Local Governments the
flexibility to innovate and adapt to new methods and new technologies. Not
everything a Local Government should do needs to be legislated. Ultimately,
Councils are considered to be generally competent and are accountable to the
community through democratic elections held every two years.103

3.36

In November 2017 the DLGSC’s consultation paper on stage one of the review of the LG Act
noted that no regional subsidiaries have been formed:
Currently, many local governments are concerned that the regulatory
requirements are too stringent to pursue the establishment of regional
subsidiaries and at this time there are no regional subsidiaries in operation in
WA.104

3.37

The Committee heard similar evidence from the Director General of the DLGSC at a hearing
on 5 August 2019:
It was about three years ago, but no regional subsidiaries have actually emerged.
The reason was that these were not intended to be more than entities. They largely
fitted within the core business of local government and as a consequence would
not have separate borrowing rights or the ability to take out loans and so on.
Overall, local governments said they are not particularly useful. They are more
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useful than us setting up an incorporated association, but it is a more stringent
regulatory environment so it was not that appealing. 105

3.38

The Regional Subsidiaries Regulations illustrate that the contents of delegated legislation can
significantly affect the effectiveness (or otherwise) of a statutory regime.

Procurement requirements
3.39

The Local Government (Functions and General) Regulations 1996 (Functions and General
Regulations) require local governments to publicly invite tenders before entering into a
contract for goods and services worth more than $250,000.106

3.40

The Functions and General Regulations allow a range of exceptions to the public tender
requirement.107

3.41

While the tender requirements in the Functions and General Regulations have existed since
the LG Act came into force, the dollar threshold above which tenders must be invited has
increased over time:

3.42



from $50,000 to $100,000 in 2007



to $150,000 in 2015



to $250,000 in 2020.108

Mark Irwin, Mayor of the City of Stirling, told the Committee that the requirement for public
tenders encourages transparency and accountability, but also creates cost:
Yes. Look, tenders are a difficult one. I have a fundamental problem with the
tender process sometimes anyway. I think, again, it is set up—the legislation and
framework around it—given the transparency and accountability, so it means that,
ultimately, the ratepayers lose out. When we do a development, the level of
bureaucracy and red tape that sits around it all, by the time we deliver an
outcome, we build a change room for what someone can build a two-storey home
for, and so the only person who misses out there are the ratepayers. Again, I do
not have an easy answer for that, but I certainly think the tendering process needs
to be more agile.109

3.43

Garry Hunt, the CEO of the City of Joondalup, raised concerns about the same procurement
rules applying to all local governments:
I am stuck with a $150 million annual turnover, with the same set of rules as a
place like Sandstone, which has a couple of million dollars, if it is lucky. It is the
same set of rules, the whole thing. So, that seems to me strange. 110

3.44

The DLGSC is considering potential changes to the procurement requirements as part of the
review of the LG Act. In its consultation report on financial management issues the DLGSC
noted that local government procurement was a popular topic for local government staff:
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The view held by most staff (and generally supported by councillors), was the
tender threshold for local government should be aligned with the State
Government.
While a tiered approach to procurement was supported, it did not receive as broad
or universal support as the concept of aligning the tender threshold with that of
the State.111

3.45

The DLGSC’s consultation paper raised the possibility of tiered procurement thresholds for
local governments based on a percentage of total expenditure, bands, or the DLGSC’s
internal risk categorisation of each local government. 112

Procurement of medical services by regional and rural local governments
3.46

Phillip Blight, the President of the Shire of Wagin, told the Committee that the tender
requirements under the LG Act create particular difficulties for regional and rural local
governments seeking to attract and retain general practitioners and medical support
services:
it is well documented that there are something like 90 unfilled GP services in rural
WA, something like 90 less doctors than we require. Within that, the pool of
doctors for us to choose from in the process of attempting to get a doctor to our
town is, if you like, 90 less than zero. There is a shortfall of those doctors. For us to
then be subject to this tender process I suspect will potentially increase the
number of unavailable doctors into country areas. They will look at this process
and say, “It’s far easier for me to go and work in a metropolitan clinic somewhere.
I’m not about to go through this exhaustive tender process. I’m a doctor, not an
administrator, not a bookkeeper.” So we run the risk of losing doctors that we
currently have employed in the non-metro area, in the rural. We have, on top of
that, the risk that the few doctors who are out here and will need to go through,
with their local government, this tender process will well know that there is little
chance of there being opposition tenders in their patch. So, they will well know
that they can increase the service charge that they request to their local
government in their tender application. What we are seeing out of this is that there
appears to be very few winners in a structure that is essentially designed around a
tender process for big tasks in bigger instrumentalities, bigger local governments,
if you like. I do not think that the particular tender regs really were aimed at such a
service as GPs in rural WA.113

3.47

Councillor Blight provided the Committee with a report, prepared by the Shire of Corrigin,
suggesting that rural local governments need to tender for medical services despite the
existing exemptions under the Functions and General Regulations.

3.48

The report notes that:
The Shire of Corrigin obtained independent advice from WALGA and the
Department of Local Government, Sport and Cultural Industries confirming the
need to tender for medical services for the following reasons:
•

The unique purchase provisions (sole supplier) cannot be applied to the
existing GP as other doctors in the market may wish to bid for the opportunity
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although this is highly unlikely with the current shortage of rural GP’s that is
well documented.114
•

If local government do not comply with the tender regulations they risk the
non-compliance being identified in an audit or through community or a
regulator scrutiny.

•

The need for any continuing payment of financial incentives using local
government funds has not been substantiated to demonstrate that the
incentive is necessary for the financial sustainability of the practice.

•

There is a reputational risk for the Shire (and for the doctor) if the noncompliance continues and becomes a matter of public interest, audit or
inquiry.115

3.49

Councillor Blight raised the possibility of creating an exemption from the tender
requirements for local governments in rural areas seeking to engage general practitioner
services.

3.50

The Committee sought to explore with President Blight how an exemption from the tender
requirements would be balanced against the need to ensure openness and value for money
in procurement of medical services:
Hon Martin ALDRIGDE: ... how do you think local governments address the risks
of awarding a contract, if you would call it that, to a doctor? Given the threshold is
$150 000 over the contract, I know some local governments that spend $300 000,
$400 000 or $500 000 a year on the provision of a GP. If you go over the life of the
contract, you could be talking $2 million to $3 million worth of ratepayers’ funds. If
you are arguing that there should be an exemption from the tender requirements
of the regulations, how would local governments make sure that there is enough
rigour in terms of awarding what is, essentially, a contract to a service provider?
Councillor BLIGHT: That is a complex question. I cannot quote the specific part,
but there are provisions about—unmet need is perhaps the wrong term. In the
tender provisions, if there is only a single supplier of a product, then there are
exemptions in the provisions. That is my understanding. I do not know them
specifically. Our issue is when there is something like a 90-doctor shortage, one
could call that a very limited provision of that service to the extent of being the
requirement of those exemptions, because, basically, you are very, very, very lucky
to find a doctor. I know that in the Shire of Wagin’s case, we have recruited
overseas on more than one occasion. That has an enormous contingent risk as well
as cost involved in doing that. That is perhaps where we would look at why the
exemption might be requested, because there is such a shortfall of practitioners
for the service.
In terms of the rigour, this act that we currently work under was supposedly built
around the robustness of local governments to be the masters of our own destiny.
I cannot remember the terminology exactly around that, but it was certainly
supposed to be that we had the power to run our entity. As long as we conformed
to basic standards of diligence, we had that capacity. So, if we are then going to
remove those powers and regulate those powers back to a tick-every-box
arrangement, then local government will be much the poorer. I would think that
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when most local governments are going in for a tender the size that you just
talked about—$2 million or $3 million—the due diligence, just by default, is going
to be of the highest order. In most small local governments, that represents pretty
much all of a year’s rates and sometimes more than a year’s rates. That is an
enormous part of the turnover of that local government. I have every faith that
they would do their due diligence just on that basis alone. 116

3.51

Procurement of GP and other medical services is an example of the difficulty of balancing the
benefits of oversight and accountability against the regulatory burden of compliance.

3.52

Evidence to the Committee suggests that the public tender requirements may be impeding
regional and rural local governments’ in finding and retaining essential medical services.

3.53

However, exempting medical services from the public tender requirements under the LG Act
would remove a key transparency and accountability mechanism from an area of significant
local government expenditure. The Committee notes that multiple CCC reports have
identified procurement as a key misconduct risk for local governments.117

3.54

Local government procurement is a complex area of regulation that the DLGSC is actively
considering as part of the review of the LG Act.

Committee reflection
3.55

Excessive regulation of the local government sector creates a cost for the community by
diverting local government resources away from substantive services. However, a lack of
accountability and oversight can also cost the community in the form of poor decisions and
potential misconduct.

3.56

Regulation of the sector seeks to strike a balance between giving local governments freedom
to effectively address the needs of their communities, and ensuring local governments are
appropriately accountable and transparent regarding the manner in which they discharge
their functions. Distinguishing between excessive and appropriate regulation is an ongoing
challenge.

3.57

Evidence to the Committee suggests that the regulatory burden of the LG Act has grown
over time due to successive amendments to the LG Act and associated regulations. The
Committee has explored some of the instances of excessive or unnecessary regulation raised
in evidence.

3.58

The DLGSC’s review of the LG Act is currently considering options to address many of these
issues. However, the Committee is concerned that prior to the DLGSC’s comprehensive
LG Act review process, the local government sector appears to have faced difficulty in having
issues with the LG Act and regulations addressed at the State level.

3.59

In the Committee’s view there is benefit in facilitating greater engagement and feedback
between the local government sector, the DLGSC, and the State Government more broadly.

3.60

Existing avenues for engagement, and potential options for improvement, are discussed in
chapter 5.
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One size fits all
3.61

One of the key proposals raised with the Committee for addressing over-regulation of the
local government sector is to replace the ‘one size fits all’ approach of the LG Act with a
compliance regime that differentiates between local governments based on their size and
scale.

3.62

As set out at 3.9 above, this approach is one of the key principles endorsed in WALGA’s
submission to the Committee.

3.63

The DLGSC’s discussion paper on administrative efficiencies, released as part of stage two of
the review of the LG Act, notes that the local government sector has sought alternatives to a
one size fits all approach for some time:
Local governments in Western Australia vary considerably in respect to their
capacity to raise revenue and their expenditure. For example, the combined
operating budget of the State’s 40 smallest local governments is less than the
annual operating expenditure of the State’s largest local government.
The Act currently treats all local governments the same, regardless of their size and
capacity. Through their peak bodies, the local government sector has long
advocated for amendments which provide a tailored approach to local
government governance to allow for the differences in capacity that are found
across the State.118

3.64

At a hearing with WALGA on 2 September 2019 the Committee heard that a ‘size and scale’
approach should aim to reduce the compliance burden on local governments without
reducing accountability across the sector:
Mr BROWN: With the Local Government Act review that is being undertaken at
the moment, one of the key principles of the sector is to promote a size-and-scale
compliance regime. The difference between the City of Stirling and the Shire of
Murchison, and then having to currently comply with the same regulations, does
not make a lot of sense. So we certainly want with this review that there be size
and scale. There are many ways you could do that. At the moment, there are four
bands that the Salaries and Allowances Tribunal determines for local
governments—one being the largest, four being the smallest. You could use that
type of band to put different requirements on different local governments, so we
would certainly like to use the act review process to tease out how we could do
that.
The CHAIRMAN: What sort of requirements are we talking about? Is it fields of
activity, or something like that?
Mr BROWN: One of the things we do not want to do is reduce accountability. We
are not saying that in the purchasing and procurement area you would reduce
requirements there. But are there other areas, whether it is the integrated strategic
planning requirements, the requirement for every council to have an audit
committee, whereas in smaller councils the whole council sits on the audit
committee—can it just be done as one? We are actually trying to do some work
with the sector at the moment for it to tell us what examples we can use. We
would like to come back and say, “The sector’s told us that these would be good
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examples of size and scale, so we want to put that forward as we go through this
year.”119

3.65

The Committee discussed this issue with Ian Cowie, CEO of the City of Gosnells, who was
previously one of the principal DLG officers responsible for developing the Local Government
Act 1995.

3.66

Mr Cowie told the Committee that the one size fits all approach taken by the LG Act is not
appropriate given the diversity of local governments across Western Australia:
The major mistake that I think I made, and I have been very clear about that, is that
when we were looking at principles behind the original act, I took the view that if
you were a local government, you should have to work to the same standards.
Every local government should be treated exactly the same. In hindsight, having
worked in the sector, I think that was absolute madness. A place like Joondalup,
Gosnells or Perth is so dramatically different to a place like Wyalkatchem,
Woodanilling or Upper Gascoyne, which, while they are local governments, the
issues before them are so much smaller. I think what we have done is we have
established a system that has meant that those really small ones have got to deal
with much higher compliance and accountability frameworks than, really, what
their actual activities would warrant. But, equally, for those larger ones, like the
three local governments that are represented around this table, we were brought
down to, effectively, the lowest common denominator by trying to put a one-sizefits-all regime in place. I have argued that you really do need to change that and
have a model based on size and scale where those that are at the small end are
given less potential functions but significantly less compliance responsibilities, and
those at the large end are capable of supporting the state government, because
my argument is that we all serve the same constituents.120

3.67

Mr Cowie commented that a possible weakness of the DLGSC’s review of the LG Act is that it
does not appear to be considering a ‘size and scale’ approach, and suggested that this could
be implemented in a number of ways:
The department has produced a range of discussion papers on the new act, and,
unfortunately, none of them particularly looked at the size-and-scale regime,
which I think is a possible weakness in that process. I think that there are a couple
of ways that you can do it: you can either go through the various provisions in the
current act and say, “This is a burden to a smaller one, so we will reduce it for
those.” Or, if you are going to rewrite the act, you could look at writing it in a way
that just picks up a size-and-scale regime. How you want to do that and how many
categories you want are really something that, I think, there needs to be discussion
about between the state and local governments, but I think the state needs to be
coming and having that conversation with local government.
I think the other benefit of a size-and-scale regime is that if you have local
governments of different sizes and different scales, it is like the Salaries and
Allowances Tribunal that puts local governments into bands for CEO and electedmember salaries, and local governments can argue that they should move up to a
higher level based on the complexity of the issues that are going on in that local
government. The size-and-scale regime, potentially—I hate to use sporting
analogies—is like a league where you could be demoted or you could be
upgraded depending on your performance. So it actually gives the state
government more tools, more ammunition and more flexibility to say, “Look,
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you’re in this category, but if you don’t perform to this level, you might be put in a
lower category.” Those are some of the interesting things that a size-and-scale
regime potentially brings forward, which are just other tools that the state does
not have at the moment to deal with local governments that are causing issues.121

3.68

The Committee notes that the Minister has recently expressed reservations about the
LG Act’s current approach to regulating local governments:
A one-size-fits-all approach does not work because, as has been highlighted by
some members in this place, some local governments have a couple of hundred
ratepayers whereas the City of Swan and the City of Stirling have a couple of
hundred thousand. In Western Australia, we have local governments with
populations of 200 000 upwards that are represented by elected members, and
then we have smaller populations in rural and remote areas and, of course, in our
one square mile Shire of Peppermint Grove. We have a very interesting and diverse
statistical analysis. All those community members, rightfully, expect services to be
provided by their local governments. There is no doubt that the scope of services
differs widely. The services that are provided in the Shire of Woodanilling are
different from those that are provided in the City of Rockingham, the City of
Stirling or the City of Cambridge. One of the problems with the current act and the
current approach in how local government is treated is that this framework
effectively says, “You all have to fit the same; you are all the same in terms of the
framework.”122

Benefits for smaller local governments
3.69

LGPAWA told the Committee that differentiating local governments based on size and scale
would reduce the unnecessary compliance burden on smaller local governments with limited
capacity, and allow those local governments to focus on delivering essential services to their
communities.123

3.70

Submissions from several smaller local governments supported introducing a size and scale
approach into the LG Act.

3.71

The Shire of Mingenew expressed its support in the following terms:
Fundamentally, we see one of the greatest sources of administrative efficiency as
the introduction of a new Act which has provision for scalability – so that the
smaller shires are not faced with the same compliance burden as much larger,
better resourced towns and cities. This could take a number of forms:
-

A less onerous Integrated Planning and Reporting framework for smaller local
governments, potentially with all key elements contained in a smaller number
of key planning documents, rather than spread over many documents, all of
which have their own reporting and review requirements

We accept that in making some legislative requirements ‘scalable’, where the lines
are drawn will be an inherently imperfect science (Shire/Town/City or SAT Band are
two existing options which could be utilised). Whichever method is utilised,
imperfect though it may be, we believe that providing this flexibility will be of
benefit to many smaller Councils.124
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3.72

The Shire of Carnamah told the Committee that legislating for a size and scale approach
would be challenging, and suggested that such a system could be implemented through
regulations based on DLGSC guidelines:
The Shire supports very strongly the notion of general competence and believes
wholeheartedly that this needs to be retained. The need for size and scale
compliance is a must i.e. compliance on a sliding scale that is tailored to suit small,
medium and large local governments, although we recognize that legislating for
such a framework may be difficult. However, one solution is for the regulations to
call up Departmental Guidelines that would have such a framework set out. That
way, the Guidelines can be changed when required without the need to go
through a lengthy legislative process. 125

3.73

The Committee discussed the potential for local government legislation to recognise
different levels of councils with Hon Paul Omodei, the former Minister for Local Government
who introduced the LG Act into Parliament, and current President of the Shire of Manjimup.

3.74

Mr Omodei told the Committee that this approach should not remove the requirement for
local governments to be accountable, but confirmed that smaller local governments are
having difficulty meeting the requirements of the LG Act:
the Cities of Joondalup, Stirling, Wanneroo and so on are massive councils with
huge numbers of staff and are very different from the smaller councils. If you
looked, there could be a case for having, I think, two acts of Parliament—in other
words, having a cut-off on some kind of a population ratio. However, what
responsibilities would you give to those lesser councils that you would not give to
the larger councils? I would argue that all of them need to be accountable in the
same way. It is just that some do not have the resources, in the main. In the early
days of the implementation of strategic plans, corporate business plans, financial
plans and so on, a lot of the small local governments struggled to actually meet
those commitments. It would have been very simple for the department to have
just a model plan that everybody could add their credentials to. Anyway, it is what
it is today and all local governments have to comply with the audit requirements,
regulation 17, the CAR reports and so on. Most of them do so, some of them with
the assistance of consultants.126

3.75

James Trail, the CEO of the Shire of Coolgardie, explained to the Committee how in his
experience a one size fits all approach does not work for smaller local governments:
Mr TRAIL: I was previously CEO at Augusta–Margaret River, Kalamunda and now I
am here. Certainly, you cannot have a one size fits all in terms of compliance and
what needs to be done. I have a strong belief that the integrated planning
framework is good and that it helps in terms of things with our council, but with
the bureaucracy and red tape, we physically do not have all the resources to be
able to keep up with the returns or make sure everything has been done, or staff
members needing to deal with things if we have to review our local laws, our
policies, delegations—everything. Yes, those things need to be done, but I think it
is about the level to which you need to, and time frames and how burdensome it
is. So in most regional local governments it all falls down to the CEO, because if
you do not have experienced staff and they are not able to help and do things, it
falls down to the CEO. I do not envy the legislation being written around the Local
Government Act. I do not believe there needs to be two different acts—I think one
act. But I think there does need to be some consideration given for not one size
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fits all in terms of what you do. Let us take the annual budget, for instance. The
capacity to do the annual budget when you have 500 staff and you have a
department of 10 in your strategic planning department, to the finance officer and
myself being responsible for building the budget and the annual report together
and needing to meet all of the same requirements, all of the same legislation—
everything—it is time consuming.
It takes away the CEO and other staff from doing the things that need to be
delivered in the community for the council. ... It is not an easy one but certainly
consideration needs to be given to it not being a one-size-fits-all.127

3.76

Mr Trail also echoed Mr Omodei’s suggestion that the DLGSC provide local governments
with guidance and model plans to assist with compliance requirements:
I think there does need to be a review about the compliance and regulation. There
certainly is no question that we need to have that. Maybe there is an opportunity
in terms of having more standard templates. If you look at things, everybody is
using different things. Let us take integrated planning. When that came out, there
was no index and no standard template given to everybody.128

3.77

The Committee also raised the potential for different local governments to meet different
regulatory requirements with Carissa Bywater, CEO of the Town of Mosman Park:
Ms BYWATER: Certainly, the Town of Mosman Park is a small organisation and we
do have a frugal budget. One of the ongoing challenges for us as an organisation
is grappling with the governance cost of various pieces of legislation. Recently, the
Office of the Auditor General, under the new environment that we now find
ourselves in, brought with it additional compliance costs. I certainly advocate for a
consistent approach for compliance. However, some of the compliance
requirements are quite burdensome for an organisation as small as the Town of
Mosman Park. In my short time that I have been at the Town of Mosman Park—
before I started—the Office of the Auditor General, by way of example, completed
a record-keeping compliance audit of the Town of Mosman Park and we were
found wanting in some of those areas, as I think you would find in a number of
local governments, because the records keeping act is quite onerous. For us, it is
about evaluating the cost benefit of that high compliance versus the services that
you provide and the results that you are able to provide for your community. That
is an ongoing challenge for an organisation the size of the Town of Mosman Park.
The CHAIR: Would it work to have separate rules for different sized local
governments, do you think?
Ms BYWATER: I think it would be challenging. I am not sure what that would look
like, but certainly with local government you tend to find that staff do move
between local governments, so having a different compliance arrangement might
make that a little less portable and seamless so that might present some
challenges.129

Potential issues with a size and scale approach
3.78

The President of the Shire of Wagin expressed concern about a system of tiered regulation,
and told the Committee that he would prefer all local governments to be required to meet
an appropriate minimum standard:
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Hon LAURIE GRAHAM: Whilst you have acknowledged that there needs to be
some standard put across the councils as far as a regulatory regime is concerned,
have you got any thoughts about whether it should perhaps be looking at the tier
of councils—one, two, three, four—or whether there should be a different
regulatory regime for each of the tiers? Has that ever come up?
Councillor BLIGHT: This act talks about general competence, and I have a lot of
support for that principle. My thoughts are that minimum standards are exactly
that and they should be applied across the board, and that the general
competence principle after that should apply. So rather than looking at tiers one,
two and three as a system, my preference would be to look harder at the minimum
standards, and that all local governments should achieve the minimum standards.
After that, if there is a requirement internally—I might add—by each local
government to raise their own standards, then that is certainly within their capacity
to do that. I have some concerns about a tiered arrangement simply because we
should all adhere to a reasonable minimum.130

3.79

The Director General of the DLGSC flagged that smaller local governments may be at
particular risk if reporting and compliance requirements are reduced:
One of the big issues people have been asking about for a long time is: should
there be differentiation in the requirements under the act for larger local
governments versus smaller local governments? Conversely, of course, when you
are looking at risk and performance, often smaller governments can get
themselves into essentially existential risk from a relatively smaller failing from a
governance perspective or some financial decisions. We have to be very careful in
balancing reducing reporting and compliance requirements under the act and
then inadvertently creating a situation where more smaller local governments get
themselves into trouble.131

3.80

The Committee notes that a tiered approach to compliance under the LG Act was considered
by the Public Accounts Committee of the Legislative Assembly’s (Public Accounts
Committee) in its 2006 report on local government accountability.

3.81

The Public Accounts Committee noted evidence from the then DLGRD’s Director of
Governance and Statutory Support that a tiered approach may limit career opportunities for
employees wishing to move from a small to large local government, and would make it more
complex for the DLGRD to monitor compliance.132

Committee reflection
3.82

Evidence before the Committee expressed support for a legislative framework that
differentiates between local governments based on their size and capacity. Local government
submissions identified compliance obligations as an area where such an approach would be
appropriate.

3.83

Smaller local governments in particular expressed support for a scaled approach that would
relieve them from what they consider to be unnecessarily burdensome compliance
requirements.
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3.84

The DLGSC’s review of the LG Act appears to be considering such an approach. The DLGSC’s
consultation process has identified a limited number of areas where a size and scale
approach may be appropriate, including integrated planning and reporting,133
procurement,134 and in relation to beneficial enterprises.135

3.85

In the Committee’s view a gradated system of regulation that avoids unnecessary compliance
requirements, especially for smaller local governments, has conceptual merit. However, the
challenge would be to implement such a regime without removing essential oversight and
accountability measures.

3.86

A regulatory system based on size and scale would need to be based on the fundamental
premise that all local governments should be subject to an appropriate minimum standard of
legislated accountability and State government oversight.136

3.87

Evidence before the Committee regarding the potential risks and benefits of a size and scale
approach to local government regulation, and the form that legislation implementing such a
regime might take, was expressed at a high level of generality.

3.88

However, given the strong support in submissions for such an approach, the Committee
urges the State Government to give close consideration to implementing a compliance
regime that differentiates between local governments based on their size and scale where
appropriate.

RECOMMENDATION 1
The Government consider implementing a compliance regime that differentiates between local
governments based on their size and scale where appropriate.
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CHAPTER 4
The scope of local government activities and cost shifting
4.1

The scope of services and functions provided by local governments has increased
significantly since the LG Act came into force in 1996.

4.2

While some of this increase has been driven by councils reacting to the needs and demands
of their communities, a significant portion of local governments’ increased responsibilities
are imposed through State legislation.

4.3

Local government submissions identified a range of areas where the State has assigned
additional responsibilities to the local government sector through legislation and policy
decisions without additional or adequate resources.

4.4

The Committee heard that this issue of cost shifting from the State to local governments is
long standing and of major concern to the sector.

4.5

The Committee was particularly concerned to hear about the impact of cost shifting on
regional and remote local governments, who are often the providers of last resort for a range
of essential services that their communities require.

4.6

This chapter:


summarises the current scope of local government activities



describes how this scope has increased over time



sets out the background to the issue of cost shifting, and the evidence received by the
Committee regarding this issue.

The current scope of local government activities
4.7

As set out at 2.8 above, local governments provide a broad range of services and functions
to their communities.

4.8

WALGA’s submission provided the Committee with a detailed description of the broad areas
of local government activities.137

4.9

The Committee notes that some areas identified by WALGA, such as waste management,
road infrastructure and bushfire management, are long standing responsibilities of the local
government sector. Other functions such as land use planning, building control, and
emergency management are relatively recent responsibilities devolved through State
legislation.

4.10

Lynne Craigie, then President of WALGA, described to the Committee how the scope of local
government activities has grown over time to fill a range of important service gaps left by
other levels of government:
There is lots of media content about local governments needing to stick to their
knitting. However, if we stuck to our knitting and just did roads, rates and rubbish,
we would be leaving very big holes in the sector and the community, because
currently we are filling an awful lot of voids. Communities come to their local
government because they want something that they are unable to get anywhere
else. If we talk about homeless people, homeless people may be one thing, but the
upshot for local government is the littering and use of public places as toilet
amenities, and all those things, and what our ratepayers are saying is that they do
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not want that. There is a whole raft of stuff that is coming to local government;
whether you say that particular thing is our bailiwick or not, we are getting the
upshot of it. If we look at climate change, yes, we know that climate change is not
the business of local government, but coastal erosion is; if we have got public
buildings about to fall into the sea, or ratepayers’ houses, where else do they go?
Whilst we are not saying for one minute that we are the last in the chain in the
process, we seem to be the first port of call at the moment for people coming to
tell us.138

Historical development of the scope of local government activities
4.11

Evidence before the Committee demonstrates that the broadening scope of local
government activities is not a recent development.

4.12

In the 1970s and 1980s expanding Commonwealth funding to local governments prompted
councils throughout Australia to move beyond basic ‘roads and rates’ services to property
and begin providing an increasing range of social services including child care, tourism,
urban renewal and recreation.139

4.13

The general competence powers given to local governments across the nation by reforming
local government legislation in the 1990s facilitated a further shift away from a traditional
narrow emphasis on services to property towards a broader ‘services to people’ approach.
This change was incremental and ad hoc, driven by a range of factors including community
demands, increasing devolution of activities from Commonwealth and State governments,
and technological progress.140

4.14

In 2001 the Commonwealth Grants Commission (CGC) analysed local government
expenditure over the preceding 35 years. The CGC found that the composition of local
government services had changed markedly, with local government increasingly providing
social welfare type services such as recreation and culture, housing, community amenities,
education, health, welfare and public safety at the expense of traditional property-based
services such as roads.141

4.15

The CGC identified five broad factors as causing the increase in local government functions
and responsibilities:
(i) devolution — where another sphere of government gives local government
responsibility for new functions;
(ii) ‘raising the bar’ — where another sphere of government, through legislative or
other changes, increases the complexity of or standard at which a local
government service must be provided, and hence increases its cost;
(iii) cost shifting — where there were two types of behaviour. The first is where
local government agrees to provide a service on behalf of another sphere of
government but funding is subsequently reduced or stopped, and local
government is unable to withdraw because of community demand for the service.
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The second is where, for whatever reason, another sphere of government ceases to
provide a service and local government steps in;
(iv) increased community expectations — where the community demands
improvements in existing local government services; and
(v) policy choice — where individual LGBs [local government bodies] choose to
expand their service provision.142

4.16

In 2003 the Commonwealth Standing Committee on Economics, Finance and Public
Administration, chaired by David Hawker MP, considered the scope of local government
activities in its report on cost shifting (Hawker Report).

4.17

The Hawker Report found that local governments’ roles are diverse, and have expanded
beyond those traditionally delivered by the sector to include social functions such as health
management, addressing alcohol and drug problems, community safety, improving planning
and accessible transport. The Standing Committee also observed that local governments play
an increasing regulatory role in the areas of development and planning, public health and
environmental management.143

4.18

In 2012 the Independent Panel on Metropolitan Local Government Reform (Metropolitan
Local Government Reform Panel) observed the well documented growth and diversification
of local government responsibilities as a result of ratepayer demands for more and better
services, and shifting responsibilities from higher levels of government.

4.19

The Metropolitan Local Government Reform Panel noted that this expansion of local
government functions had seen little corresponding increase in financial arrangements and
capacity, and that State and Commonwealth grant funding had not always kept pace with
changes in demands and cost. The Panel also noted a view that there is an element of
‘mission creep’ as local governments take on more roles in response to community
perceptions.144

4.20

In 2017 the Productivity Commission noted concerns that State governments have continued
to increase the responsibilities of local government often without providing clear policy
frameworks, well-designed support, or adequate resources to fulfil these functions.145

FINDING 2
Local governments have a broad range of responsibilities, and the scope of local government
activities has increased over time.
Beyond roads, rates and rubbish
4.21

Several individual submissions expressed a desire for local governments to return to a
limited role, often summarised in the expression ‘roads, rates and rubbish’.

4.22

The President and CEO of the Shire of Brookton described to the Committee how such a
narrow conception of local government services is no longer accurate, particularly for local
governments in regional areas:
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Gone are the days of ‘roads, rate and rubbish’ with Local Government delivering a
range of traditional services. There is now ever increasing demands being placed
on Local Government across multiple responsibilities, including governance,
emergency management, climate change planning and preparedness, economic
development and the like. Adding to this, many Local Governments in the Regions
in particular are also responsible for the funding and administration of a broad
range of additional services, based on varying need and community fabric,
however with diminishing resources and support being made available. Such
responsibilities include (but not limited to) provision of reticulated sewerage
services, airport operations, management of water ways, community security
services, child care services, outreach health and educational programs, GP
medical services , other allied health support requirements, independent living and
residential aged care services, to name a few. 146

4.23

Garry Hunt, CEO of the City of Joondalup, told the Committee that regulation and recreation
are now key areas of local government activity:
there is a lot of comment about the three Rs of local government—roads, rates,
and rubbish. I just remind the committee and others that regulation is a major
aspect of what local government does—state, predominantly, and under the Local
Government Act—but also recreation. Without recreation, which is about 20 per
cent of the $150 million annually spent by my local government, then the
community would be the worse off.147

4.24

Local government submissions similarly told the Committee that ‘roads, rates and rubbish’ is
no longer an accurate description of local government’s role, and has not been for some
time. The City of Armadale provided the Committee with an alphabetical list of the range of
activities routinely performed by local governments to demonstrate the breadth of the
sector’s responsibilities.148

4.25

The Shire of Dandaragan told the Committee that the impact of any reduction in local
government activities would ultimately be borne by the community:
A common rhetoric circulating the media and other commentators at present is
that Local Government should stick to “Roads, Rates and Rubbish”. If local
government was to just focus on building roads and taking away rubbish our
communities, culture, community health and societal values would suffer. 149

4.26

The City of Kalamunda made a similar point:
Modern day local communities demand services well beyond the historic ‘roads,
rates and rubbish’. Anyone wishing to take local government back to its traditional
roots would find a community uproar from the quiet majority of the population if
libraries, swimming pools, sporting ovals, community facilities, events and the like
were taken away.150

4.27

Dennis Wellington, Mayor of the City of Albany, told the Committee that a narrow
conception of local governments as ‘roads, rates and rubbish’ fails to account for the range
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of important services and functions that local governments in regional areas deliver to their
communities:
I have said in the past that we have a problem with some of the comments made
around the place, particularly in political circles, that councils should stick to roads,
rates and rubbish. It just does not work in that shape or form in any way these
days. If you look at the way things are going in terms of compassionate
communities and the health of communities, local government is doing a hell of a
lot in that sphere right now. One of the reasons why, if you look at the figures that
have come out where people in the metropolitan area have the ability to die at
home if they are ill because they can get facilities to administer their pain relief
and medication at home. Seventy-two per cent of the people in Perth can do that.
In a place like Albany, it is 12 per cent. We are working with WA Primary Health,
which is a federal government body, and WA Country Health, which is a state
body, to increase our percentages and get that sort of availability to us where we
do not see ourselves as being second-class citizens. If local government was not
doing it, it would not get done, quite frankly. We do not get recompense from that
but we feel that it is necessary to do that because it is part and parcel of looking
after our community. That is something that is beyond roads, rates and rubbish.
For someone to suggest that that is what we should limit our services to would,
quite frankly, mean that we could not look after our community in the best way
possible, which is what we see ourselves as being here to do. 151

4.28

Some submissions calling for a reduced scope of local government activities appeared to be
motivated in part by concerns about the impact on rates.

4.29

Laurie Taylor, former Mayor of the City of Nedlands, expressed a perception (raised in a
number of submissions) that local government administrations seek to increase expenditure
without identifiable benefit to the community:
Since the introduction of the 1995 act the industry has not operated in the best
interests of the community it is charged with serving. It has operated under
effectively a business model of ‘the more I spend, the more I put up the rates, the
more I am paid.’ especially for the executives who are charged with running these
LG enterprises. This has resulted in a heavy unnecessary financial burden across
the broad community as well as enabling those executives to accelerate the
increases in their remunerations. A consequence is the development of community
corrosive aberrant attitudes and practices which are intended to continue the
finance flows and remuneration to the LG executives running the LG enterprises
even though they are highly detrimental to the broad community.152

4.30

The Committee acknowledges concerns about the transparency and accountability of local
government activities, and the impact on local government expenditure. These issues are
addressed in part in chapter 6.

The role of community consultation
4.31

A number of local government submissions responded to perceptions about an unwarranted
expansion of local government activities by pointing out that local governments are required
to consult with their communities to determine the scope of the functions and services they
provide.

151

Dennis Wellington, Mayor, City of Albany, transcript of evidence, 27 February 2020, p 1–2.

152

Submission 175 from Laurie Taylor, 12 September 2019, p 2.

40

Chapter 4

The scope of local government activities and cost shifting

4.32

4.33

Local governments are required to plan for the future of their community, including through
an integrated planning and reporting (IPR) process.153 Relevantly, local governments must
develop a ten-year strategic community plan in consultation with their community that:


sets out the vision, aspirations and objectives of the community



is developed in consultation with electors and ratepayers



is reviewed at least every four years.154

Each local government must also have a four-year corporate business plan that:


sets out, consistently with any relevant priorities in the strategic community plan, the
local government’s priorities for dealing with the objectives and aspirations of its
community



governs the local government’s internal business planning



develops and integrates matters relating to resources, including asset management,
workforce planning and long-term financial planning.

4.34

The corporate business plan must be reviewed every year.155

4.35

Carissa Bywater, CEO of the Town of Mosman Park, described the Town’s community
engagement process to the Committee:
Ms BYWATER: ... we will be asking the community to give us the 10-year
priorities—for 2020–2030, where would you like us to focus our resources and our
efforts—and to share some of these problems with the community so we can have
that bigger conversation.
Hon CHARLES SMITH: How are you going to engage the community? What
methods are you going to use?
Ms BYWATER: We will use a number of methods. Firstly, we will start with some
workshops—some large gatherings. We have also planned to have a community
survey. The results and findings from those preliminary workshops will be used to
tailor a community survey. We are planning to have pop-up sessions in our library,
in our shopping centres. We will also have an approach whereby we will provide
toolkits to various groups, like Probus, for them to have the conversations in their
own setting without the reliance on town staff to be part of those conversations.
We have just started today the process of engaging our local schools to see
whether that is something they may be interested in being part of that process.
Perhaps even the students could have that as part of their curriculum. The final
phase of that, once we have analysed all of that survey feedback, is that we will
then have a community panel. The results of that survey feedback will go to the
community panel. The community panel will analyse the findings and make a
recommendation to council on what those 10-year priorities might look like, and
then council will make the final decision.
Hon LAURIE GRAHAM: Will that community panel understand what the dollar
numbers might be of implementing when they make that recommendation or are
you going to just rely on the budget numbers within your 10-year plan?
Ms BYWATER: That is something that we will work through in terms of the
discrete financial consequences. That might be couched in the way of: if you want
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this extra service, that is equivalent to a five per cent increase in rates year on year,
rather than a defined dollar amount.156

4.36

The Shire of Mingenew described the range of activities it undertakes, and told the
Committee that they are determined by the community:
Whilst some of these activities might be outside of the traditional purview of Local
Government, we deliver them because of community demand (see our Community
Strategic Plan 2019-29 for details: https://mingenew.wa.gov.au/strategic-plan/)
and because no other agency is sufficiently resourced or willing to provide them.
The two items we would seek to highlight in particular are Economic Development
and Tourism; these may fall outside the traditional scope of local government but
– for small rural shires like Mingenew – are viewed as critical to the long-term
viability of our communities.

4.37

Laurie Taylor’s submission to the Committee questioned the use of ‘community demands’ as
a justification for broadening local government services:
A mantra often expressed in current local government is that ‘the community is
demanding it’. If a quantitative examination is taken on very many initiatives it is
found that small self serving interests groups within the community are being
grossly over serviced at great cost to the broad community because it is in the
interest of executives to do so. If the actual scale of the demand were properly
presented against the breadth of the community, it would show the community is
not making the demands quoted.157

4.38

The City of Mandurah told the Committee that the variety of views in the community
regarding the appropriate scope of local government activities stems in part from a lack of
clarity in the LG Act:
That there is a divergence of views regarding the activities of local government is
not surprising. Communities are not homogeneous in their needs and demands
and will perceive the necessity of a particular service provision in a different way.
But it also points to the issue that there is little or no clarity in the minds of
communities not about what local government can do, but what local government
should do.
At the moment, Western Australian local governments can involve themselves in a
range of activities many of which are not required by legislation. As an example, in
Mandurah, the City has in excess of 50 km of coastline and a significant amount of
estuarine foreshore which includes RAMSAR-listed wetlands. There is no statutory
obligation on the City to maintain and remediate these areas. However, they not
only represent attractive areas for tourists but are also popular with residents.
Many in the community would support the City in its work to maintain and
preserve this environment.
The community support for various non-statutory activities by local government
does not prevent criticism of those activities, particularly when the costs of those
services are included as part of rates. Much of this criticism comes about because:
•

Communities are not a homogeneous entity and will not always universally
support a particular level of service provision.
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4.39

The Act does not provide clarity as to the role of local government. 158

The City of Mandurah suggested that the LG Act provide this clarity by setting out in greater
detail the intended range of functions of local government. The City referred the Committee
to the statement of council’s functions in the South Australian Local Government Act 1999,
set out below, as an example.
7—Functions of a council
The functions of a council include—
(a) to plan at the local and regional level for the development and future
requirements of its area;
(b) to provide services and facilities that benefit its area, its ratepayers and
residents, and visitors to its area (including general public services or facilities
(including electricity, gas and water services, and waste collection, control or
disposal services or facilities), health, welfare or community services or
facilities, and cultural or recreational services or facilities);
(c) to provide for the welfare, well-being and interests of individuals and groups
within its community;
(d) to take measures to protect its area from natural and other hazards and to
mitigate the effects of such hazards;
(e) to manage, develop, protect, restore, enhance and conserve the environment
in an ecologically sustainable manner, and to improve amenity;
(f) to provide infrastructure for its community and for development within its
area (including infrastructure that helps to protect any part of the local or
broader community from any hazard or other event, or that assists in the
management of any area);
(g) to promote its area and to provide an attractive climate and locations for the
development of business, commerce, industry and tourism;
(h) to establish or support organisations or programs that benefit people in its
area or local government generally;
(i)

to manage and, if appropriate, develop, public areas vested in, or occupied by,
the council;

(j)

to manage, improve and develop resources available to the council;

(k) to undertake other functions and activities conferred by or under an Act.

4.40

The Committee’s view is that local governments should remain accountable to their
community for the decisions they make about the services and facilities they choose to
provide.

4.41

However, the Committee considers that a legislated non-exhaustive statement of the range
of functions of local government could provide the local government sector and the
community with clearer guidance about the broad role that the State as a whole considers
local governments should perform.

4.42

This, in turn, may provide councils with a useful framework within which to consult with their
communities regarding the services and functions they require.
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RECOMMENDATION 2
The Government consider including a non-exhaustive statement of local government functions in
any new local government Act.

Cost shifting
4.43

Cost shifting can be defined as occurring when the responsibility for, or cost of, providing a
service, concession, asset or regulatory function is shifted from one sphere of government to
another, unaccompanied by the corresponding funding or revenue raising capacity required
to deliver that new responsibility.159

Cost shifting is a long standing issue
4.44

Cost shifting from state to local government has been well-documented at least since the
Hawker Report addressed the issue in 2003.160

4.45

The Hawker Report noted that the CGC had identified cost shifting as one of the five broad
causes of increased local government functions and responsibilities (see 4.15 above).161

4.46

The Hawker Report found that cost shifting from both the States and Commonwealth to
local government had been occurring over many years. Major areas of cost shifting identified
in the Hawker Report included:

4.47



withdrawing or reducing financial support for an established program



transferring assets without appropriate funding



requiring concessions or rebates without compensation payments



increased regulatory and compliance requirements



failing to index fees and charges for services required to be delivered by local
governments under State legislation.162

While noting the absence of a clear definition of cost shifting, the Hawker Report set out the
following description provided by the Australian Local Government Association (ALGA):
ALGA claimed that cost shifting occurs in (but not exclusively limited to)
circumstances where:
1. local government is required to provide services that had been previously
provided by the other spheres of government;
2. other spheres of government require provision of concessions and rebates with
no compensation payment;
3. services are formally referred to, and/or are assigned to local government
through legislative and other State and/or Federal instruments without
corresponding funding;

159

Local Government NSW, Impact of Cost Shifting on Local Government in NSW: A survey of councils, October 2018,
p 4.

160

See terms of reference, Commonwealth, House of Representatives, Standing Committee on Economics, Finance
and Public Administration, Rates and Taxes: A Fair Share for Responsible Local Government, October 2003, p xi.

161

Commonwealth Grants Commission, Review of The Operation of the Local Government (Financial Assistance) Act
1995, June 2001, pp 52–3.

162

Commonwealth, House of Representatives, Standing Committee on Economics, Finance and Public Administration,
Rates and Taxes: A Fair Share for Responsible Local Government, October 2003, p 30 and Appendix C.

44

Chapter 4

The scope of local government activities and cost shifting

4. local government is required to be the sole provider of essential/important
local services that clearly contribute to local, regional, state and national public
good;
5. local government is required to be the sole provider of new and innovative
services that have no historical funding precedent;
6. local government is required to ‘pick-up’ services as a result of the direct
transfer of ‘ownership’ of infrastructure from another sphere of government;
7. government policies are imposed that require local government to undertake
costly compliance activity [and increased regulations]; and
8. fees and charges that local government is permitted to apply, for services
prescribed under state legislation or regulation, are not indexed [or related to
increase in costs of provision].
The Committee is of the opinion that cost shifting does not occur where local
government voluntarily extends its activities beyond its current responsibilities,
including where adequately provided by another sphere of government. 163

4.48

The Hawker Report discussed particular instances of cost shifting in relation to community
security, fire services, health and welfare, libraries, and airports, 164 and appended a long list
of examples of cost shifting drawn from feedback provided by local governments across
Australia.165

4.49

The Hawker Report recommended the development of a Federal-State inter-governmental
agreement to allocate revenue to local governments for devolved responsibilities, address
State restrictions on local government revenue raising, and develop local government impact
statements to identify the financial impact of State and Commonwealth legislation on local
governments.166

4.50

As a result of the Hawker Report the Commonwealth, State and Territory governments and
ALGA signed a national inter-governmental agreement on local government matters in
April 2006. The inter-governmental agreement sought to address cost shifting by obtaining
in principle agreement from all parties that when a responsibility is devolved to local
government, local government is consulted and the financial and other impacts on local
government are taken into account.167

4.51

The inter-governmental agreement expired in 2011 and has not been renewed. ALGA
continues to advocate for its re-negotiation and renewal.168

Cost shifting from the State continues
4.52

The Committee heard that cost shifting remains an unaddressed issue for local governments
in Western Australia:
While much has already been said about ‘cost shifting’ from State Government to
Local Government Australia wide over the past 16 years, this trend continues
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relatively un-abated and continues to feature as a major issue for Local
Government in Western Australia. ... For most Local Governments it is evident there
is a clear lack of ‘Economy of Scale’, a high level of vulnerability to external
influences (ie technological change, shifting attitudes/expectations, climate change
etc.), increasing governance burden, and an incapacity to appropriately fund,
resource and retain. To this end, State Government in our view has been negligent
in treating all Local Government the same in imposing additional responsibilities
through blanket legislation, when implications of ‘cost shifting’ has been well
documented for the past 30 years169

4.53

WALGA’s submission identified cost shifting as one of the key principles to be addressed in
any future local government legislation. WALGA told the Committee that ‘the State
Government must not assign legislative responsibilities to Local Governments unless there is
provision for resources required to fulfil the responsibilities’.170

FINDING 3
Cost shifting from the State to local governments is a long standing and ongoing issue.
Local governments have limited control over responsibilities imposed upon them
4.54

To illustrate the range of responsibilities imposed by the State onto the local government
sector, WALGA’s submission identified 80 pieces of State legislation other than the LG Act
that affect local governments. WALGA’s list of legislation is set out at Appendix 2.

4.55

The CEO of WALGA referred to WALGA’s list during a hearing with the Committee, and
emphasised that local governments are not responsible for creating much of the overregulation that is attributed to them:
One of the challenges that the sector faces is that whenever legislation is
discussed in relation to the local government sector, we tend to look to the Local
Government Act. What is often ignored is the fact that there are approximately
80 pieces of legislation that directly affect local government and that local
government is required to work across. In the sector submission we provided, I
think at pages 32, 33 and 34—nearly three pages—we have provided an overview
of all those pieces of legislation. I guess the reason we draw that to the
committee’s attention is, again, that the criticism of local government—a lot of
that has been sort of sensationalised in the media—is around the creation of red
tape. The reality is that these are all the pieces of legislation that local government
has to comply with. So one thing that we, I guess, encourage the community to
focus on is the extent to which there is an understanding across government that
that is the obligation that is put on the sector, particularly when legislative reviews
are taking place—obviously, the Local Government Act is being reviewed at the
moment—at least half a dozen other pieces of legislation are also being reviewed,
all of which require local government to contribute and be part of that process.
There is a very strong case to be made that, yes, there is red tape, but it is certainly
not of the local government sector’s willing.171
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4.56

Henry Zelones, the recent Mayor of the Town of Armadale, told the Committee that cost
shifting is a significant issue for the sector, and that individual local governments have
limited power to address the problem:
There has been a lot of cost-shifting in the 30 years that I have been there. A huge
amount of cost-shifting has fallen our way. As I said, I have always baulked a little
at the term “local government” because I have always felt we were more like a
local agency and we just did what we were told. We could come up with some
local things like building a new swimming pool or something, but for the most
part, all of our legal aspects—health, building, planning, roads—fall to other
agencies to which we seem to have to respond. That is just the way it has always
been. We do not determine our own fate as much as people think we do. We are
following other directions. A lot of that comes from the ministers themselves in
determining courses of action.172

4.57

A number of local government submissions emphasised the unfairness of local governments
being criticised for the cost and administrative burden of legislative requirements imposed at
the State level.

4.58

The City of Rockingham expressed the issue in the following terms:
Of critical note here is that the State Government drives the legislative framework
and imposes laws and regulations that local governments are compelled to
‘umpire’ and administer, often creating an additional financial and resourcing
burden on the local government (and hence a burden on the community in the
form of rate increases).
The current media campaign by The West Australian newspaper criticising local
government as over-bureaucratic and calling for the reduction of ‘red-tape’ fails to
acknowledge that much of the regulation is derived from State Government. 173

4.59

The Shire of Gingin told the Committee that local governments are criticised for raising rates
or not providing sufficient services in circumstances where they are given additional
functions by the State without appropriate funding. 174

4.60

The City of Swan raised the unfairness of State politicians reminding local governments to
keep rates down, but not acknowledging that additional requirements imposed through
State legislation require local governments to raise rates. 175

4.61

The City of Kalamunda’s submission discussed a number of delays and difficulties
attributable to State government agencies in relation to planning matters. The City told the
Committee that it is unfair for a local government to be seen as the public face of issues that
are caused at the State government level. 176

Examples of cost shifting raised with the Committee
4.62

Cost shifting from the State to local government is clearly a serious issue for the local
government sector. The Committee was provided with a range of examples, some of which
are discussed below.
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Public Health Plans
4.63

Public health plans were raised by several local governments as an example of an additional
obligation imposed by the State government on local governments, outside of their
traditional remit, without sufficient resourcing. 177

4.64

Part 5 of the Public Health Act 2016 (Public Health Act) requires local governments to
prepare a public health plan (local public health plan) to apply to its community.178 A local
public health plan must:


identify the public health needs of the local government district



include an examination of data relating to health status and health determinants in the
local government district



establish objectives and policy priorities for the promotion and protection of public
health in the local government district



describe the development and delivery of public health services in the local government
district



include a report on the local government’s performance of its functions under the Public
Health Act.179

4.65

A local public health plan must also be consistent with the State public health plan. A local
government must review its local public health plan annually and replace it at least every five
years.180

4.66

The Department of Health’s online guidance regarding local government public health plans:


states that the Public Health Act does not require any mandatory spending by local
government



notes that local governments can allocate the task of developing a local public health
plan to existing staff, a committee of councillors or community members, or a
consultant.181

4.67

The City of Kwinana described how, as a result of the requirement to adopt a local public
health plan, local governments are increasingly providing preventative health programs to
deal with issues such as obesity, smoking, alcohol and drug consumption, and managing
chronic disease.182

4.68

The former Mayor of the City of South Perth told the Committee that while an expanded role
for local government in preventative health is supported, it will come at a cost to the
ratepayer.183
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4.69

Dennis Wellington, the Mayor of the City of Albany, told the Committee that some local
governments in regional areas are not resourced to implement the local government health
plan requirements:
Mayor WELLINGTON: ... You can put out a policy that every local council has to
have the same sort of health policy, but if they do not have the feet on the ground
to implement that policy, what the hell is the good of it? That is one of the
problems we have with so many councils and that is one of the reasons we formed
an alliance with Denmark, Plantagenet and Jerramungup. We share the load,
particularly in tourism. We do that; we share the load. We share the workforce
et cetera. We do the planning for Jerramungup. We do the health for
Jerramungup, and building as well. Putting those requirements out as though all
local governments were the same is just not going to work because of that—
because they do not physically have the people on the ground that enables them
to do it.184

4.70

The Shire of Dundas described having to potentially take funds out of footpath construction
to fund preparation of a local government public health plan, and suggested that it is
counter-productive for the Shire to have to produce a plan ‘just to tick a Department’s
box’.185

Security
4.71

A lack of State government resources for security and public safety measures was raised by
several metropolitan local governments as a cost shifting issue.

4.72

WALGA’s submission noted that security services are a major area where local governments
are required to fill the gap left by the State Government:
The retreat from service provision from the State Government often means that
Local Government, at the behest of the community through the democratically
elected Council, will step up to fill the gaps. For example, a number of Local
Governments provide security services in their suburbs and communities. Often
this sort of service eventuates due to the demands of citizens for a safer
community.186

4.73

The Committee heard that local governments are increasingly expected to provide security
patrols and CCTV surveillance in response to community concerns about gaps in police
coverage.187

4.74

The Committee discussed this issue with Henry Zelones, the former Mayor of the City of
Armadale:
Hon CHARLES SMITH: If I can change tack briefly: with your experience over the
years, I am quite interested in how local governments assist in law and order issues
in the local government area—how we deal with crime and antisocial behaviour in
our suburbs. What sort of role do you see local government having? Is it a bigger
role or a smaller role, or is it not your job at all?
Mr ZELONES: That is a hell of a question. It is a big issue for the City of Armadale.
I do not think anybody here would debate the fact that we get into the news for
that a lot. It frustrates us no end. We are constantly looking at what we can do.
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Everything from CCTV cameras to calling for a 24-hour police station and for a
greater police presence—whatever we can get—we have been on the lobby for. I
think you might be aware that we have finally got a new police station–courthouse
combination. I think the dirt is being moved up there now. That is being built. Law
and order and crime is very much an issue for the state—that is my view. We have
high unemployment in Armadale; that does not help any area. We have high social
disadvantage in our area. We have low educational prospects. We have been
lobbying for a long time. You talked about universities getting rate exemptions.
We would like to have one! We do not even have a quality tertiary education
facility now. We are a community of nearly 100 000 and we lack these facilities. I
do not think that helps at all. We have been pushing our economic development
plan, which was brought into effect when I came into office—not because of me,
but I did support it. But the fact is that our economic development office is now
out there promoting the city. We have arranged with the MRA—it was the city’s
proposition to get them in—to help us address these issues.
Unfortunately, there is only so far that a local government is concerned. The adage
“roads, rates and rubbish” would not fall into this category by any means, but if we
do not do something to assist to break that nexus, nobody else seems to be.
Things come up, such as security patrols in recent times. With an area of 545
square kilometres, you would not get a patrol car past your house every three or
four days, and then you do not have security. That point is moot. We looked at
providing security in our town centre. That was actually beneficial, but it was at a
cost that we were asking ratepayers to bear, so that has fallen away. We are still
addressing that issue; we are dealing with the local businesses there now. We have
a role to play, but not in funding the solution. I think our role is in working with the
government, the police—whoever is willing to listen—as to how we can best
address it. I think jobs out that way, better education opportunities out that way
and better transportation. I came in on a train today, by the way. The train line is
good, but for some it is not that accessible. They have to come some distance to
get to it, so better transportation routes out there would help as well. 188

4.75

The City of Joondalup told the Committee that community safety and crime prevention is a
key priority area identified by its community, and that the City increasingly uses CCTV as a
tool for deterrence and evidence gathering.

4.76

The City’s submission described the challenges that local governments face in providing
CCTV services:


the initial investment in CCTV infrastructure is done with grants from WA Police under
the State CCTV Strategy and the Connection Solutions pilot program, but there is an
ongoing maintenance and replacement cost that the local government must meet



CCTV infrastructure creates unsustainable perceptions from the community that all
cameras are being monitored, despite local governments not being able to afford to live
monitor CCTV and instead only providing footage to the WA Police upon request.189

Social services
4.77

Homelessness and mental health were also identified as areas where local governments have
been required to coordinate or deliver services in the absence of direction and resources
from the police and State agencies.190
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4.78

The City of Kwinana described to the Committee how local governments are increasingly
required to compensate for a decline in State government services:
Local governments are wearing the cost/burden of this increased service provision
in many cases because of a withdrawal and diminution of service levels by State
government agencies, such as the Police, Health Department and Department of
Communities. For example, the cost of providing an information and referral
service to homeless and vulnerable at risk people and a community liaison service
to promote community harmony and deter anti-social behaviour in the City of
Kwinana is over $500,000 per annum. These are not services that were required ten
years ago, but are now considered critical to the provision of a safe and welcoming
community and are not otherwise available. 191

4.79

The City of Rockingham provided a similar perspective regarding measures to address
homelessness:
[homelessness] is an area that by default pressure is brought to bear on local
government to “do something”. The State’s Discussion Paper on their 10 Year
Strategy on Homelessness clearly identifies the Department of Communities as the
lead Agency responsible for Homelessness in WA. Despite this it is often left to
local government to try to coordinate agencies and to fund either direct services
or ‘not-for-profit’ agencies to deliver them. The Police and Department of
Communities struggle to provide sufficient resources to address the issue.
Furthermore mental health services and accommodation options are lacking – all
key State Government responsibilities.192

4.80

The City of Joondalup described to the Committee how local governments often face
conflicting and irreconcilable community expectations after the State government withdraws
from providing important community services:
Increasingly, it is noted that local governments are expected by some sections of
their communities to step into areas that were previously a State Government role,
with recent examples including: suicide prevention; homelessness; domestic and
family violence; crime prevention; and mental health. When one local government
steps into a traditionally State Government responsibility, it establishes new and
unrealistic benchmarks for the sector, polarising the community between raised
expectations for more services vs those who consider the local government should
not be involved at all.
Over time, the State Government has continued to: withdraw direct service
provision; withdraw funding for others to provide direct service provision; or
provide funding that is either reduced, only short-term or unnecessarily
constrained. The need for services by the community does not disappear when the
State Government decides to relinquish its responsibility for providing it or
funding it. The service gap needs to be filled, and the community will often look to
local government to take up the slack.193

Library funding
4.81

Several submissions identified a fall in State funding for library services as an area of cost
shifting.
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4.82

4.83

The Committee heard that:


public library funding has decreased over time



local governments have stepped in to fill the gap



this has increased the pressure on local government finances and impacts the long-term
sustainability of public library resources and service delivery. 194

The Australian Library and Information Association expressed concerns about the availability
of ongoing and sustainable funding from the State government through the State Library of
Western Australia:
Reductions in State Library of WA funding over the last 10 years have inevitably
had a detrimental effect on the level of support available to public libraries across
the state and we are concerned about the future security of this important element
of local government library service funding.195

4.84

The Growth Alliance Perth and Peel noted that the State had historically contributed
50 percent of the operating cost of libraries, but that this has fallen to around 10 percent.196

4.85

The Committee also heard that significant additional investment beyond current funding will
be required to maintain a successful library network, and that this new funding cannot come
exclusively from the local government sector. 197

Climate change
4.86

Several coastal local governments identified coastline erosion management as an increasing
area of cost shifting, particularly regarding the costs of planning and mitigating the impact
of climate change and sea rise.198

4.87

The CEO of the City of Albany identified cost shifting in terms of climate change, particularly
in relation to increasing bushfire risk, as a big issue for local governments in the
South West.199

4.88

The City of Wanneroo told the Committee that State Government grants do not cover the
full cost of managing coastal beach erosion, which requires the City to invest $2–3 million
each year.200

4.89

The City of Joondalup acknowledged that the development and implementation of the State
Climate Change Strategy will assist local governments to minimise and prepare for coastal
erosion and other impacts of climate change. 201
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Local government fees and charges set by the State
4.90

The LG Act allows local governments to impose fees and charges for goods and services. 202
Fees and charges are, on average, the second largest source of local government
discretionary revenue.203

4.91

WALGA told the Committee that when setting their own fees and charges, local governments
either calculate a price that recovers the cost of the service, or set a price below cost
recovery to provide a community benefit. 204

4.92

However, some local government fees and charges are set by State legislation or regulations.
WALGA’s submission described the cost shifting issue this presents for local governments:
Many fees and charges are specified in legislation, often below the level of cost
recovery, which effectively forces ratepayers to subsidise the activity for which the
fee is levied.205

4.93

WALGA’s submission described inadequate fees and charges as an area of significant
revenue leakage for local government, particularly in relation to dog registration, town
planning fees and building permits.206 The Growth Alliance Perth and Peel cited the State
Government’s more than six year freeze on the review of fees under the Planning and
Development Act 2005 as a further example of cost shifting.207

4.94

Swimming pool barrier inspection fees were raised with the Committee as an example of cost
shifting from the State government. Local governments must inspect private swimming pool
barriers at least every four years. The maximum amount that a local government can charge
for an inspection is set by State regulation.208

4.95

The CEO of the Town of Cambridge described to the Committee the issue presented by
swimming pool barrier inspection fees:
Mr GIORGI: The swimming pool inspection levy is a prime example [of cost
shifting]. We charge the maximum amount permissible under the regulation—I
think it is $67—and we amortise that over four years. The legislation requires an
inspection at least once every four-year period. That probably covers an initial
inspection, but our experience has been that in many, many cases—perhaps
probably 30 per cent of cases—there will be multiple times to go back to reinspect
because of noncompliance with the requirements; that is, whether it is to do with a
gate or latch or a fence or perhaps the confusing part, openable windows or doors
onto a pool area. … Our experience has been that there are multiple times you
have to go back to inspect. You do the initial inspection and find the
noncompliance and then go back to make sure it is done. That is a classic example
of the way in which the local government incurs quite significant costs.
The CHAIR: So the $67 or so would presumably be enough for an inspection —
Mr GIORGI: For a single inspection, yes.209
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4.96

The Shire of Wagin and Shire of Narrogin raised dog licencing fees as another example of
cost shifting via fees set at the State level. The Committee heard that the difference between
the licencing fees set under the Dog Act 1976 and the actual cost of administering the
licencing systems makes up 2 percent of the Shires’ annual rates.210

Other examples of cost shifting
4.97

Other examples of cost shifting raised in submissions included:


withdrawal of State funding for local government recreation officers 211



local governments being required to monitor and reinstate former landfill sites under the
Waste Avoidance and Resource Recovery Act 2007 212



the Royal Commission into Institutional Responses to Child Sexual Abuse’s
recommendation that local governments should designate a child safety officer from
existing staff as part of a national framework for child safety, 213 which has not come with
any funding or resources to local governments to implement this recommendation214



cessation of the elected member training program under the Country Local Government
Fund (this issue is discussed in the chapter 6 from 6.42)



a decrease in road funding from motor vehicle licence fees (this issue is discussed in
chapter 6 from 6.71).

Impact of cost shifting on regional and remote local governments
4.98

The Committee heard that cost shifting through detailed regulation is particularly onerous
for regional and smaller local governments.

4.99

Stephen Strange, President of the Shire of Bruce Rock, described the issue to the Committee
in the following terms:
it is probably one of the biggest issues, Chair and committee, that we do face. We
see a lot of dead money, if you like, in the name of transparency, accountability
and proving our worth, if you like. Examples are many, and it is a shame my CEO is
not here to give you probably a large list of them. But, first of all, one of the
reasons we got involved with Project Aware [a compliance program offered by the
private sector] is that the department itself has been cut to the bone with regards
to resources, and we were not getting the support that we needed with the
compliance levels that we needed to fulfil. With that, it meant that we were getting
behind in a lot of areas, and, of course, if you are not up-to-date with a lot of your
compliance and your new procedures and so on within local government, the
finger starts to be pointed at you.215
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4.100

The Shire of Beverley told the Committee that it has limited resources to fulfil its various
responsibilities under State legislation:
Planning, Building, Emergency Services and Ranger Services have all significantly
increased in expenditure when planning budgets but there is little or no assistance
from the State Government. For example, the Shire is only able to employ a
Building Surveyor one day a week to uphold its requirements under the Building
Act. In this one day that person is expected to complete Building Applications and
Permits, general queries, inspections and licence surveys and returns. The
requirement to complete all activities under the Building Act are sometimes
cumbersome and littered in ‘red tape’ which can be a financial burden to Council
and ratepayers.216

4.101

The Shire of Dowerin advised the Committee in their submission that meeting the
compliance requirements of the LG Act, while important, can be onerous:
A great deal of staff time is now allocated to meeting governance, compliance and
regulatory requirements. While achieving those outcomes is a very important
aspect of accountability and transparency to the community, it can be onerous,
particularly on a small rural local government with limited means. Furthermore, the
support and resources available to local governments in meeting those
requirements has reduced. Community expectations differ between towns and
local governments, as does the size and scale of those local governments,
therefore it would be appropriate to acknowledge the tough decisions Councils
are required to make in order to meet their obligations both in terms of
compliance and to its community217

Impact on ‘providers of last resort’
4.102

The Committee heard that cost shifting is a particularly pressing issue for regional and
remote local governments that are providing or subsidising essential services normally
delivered by the private sector, the State government, or not-for-profits in the metropolitan
area.

4.103

The Shire of Bruce Rock’s submission described this issue to the Committee as follows:
One of the biggest hurdles that many Councils continue to face is the issue of
funding and in particular in areas that have become the additional responsibility of
Local Government due to cost shifting or failure of provision of services by others,
including higher tiers of Government.
Council has been affected by the cost shifting by way of increased pressure placed
on Council to provide housing for government employees, providing services for
government departments, providing facilities for Doctors and other health
professionals.
The ever-increasing pressure on rural and regional local government to pick up the
deficiencies for its community should not be portrayed as Local Government not
aligning to its key areas of activities. The key area of activities for any Local
Government can vary due to its community’s makeup and expectations, which can
often be dictated by external factors.
Additional services we provide in our community that may differ to others
includes, but not limited to;
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-

Provision of a Doctor including financial support, Medical Centre, housing, car
and support staff

-

Support retention of Chemist with provision of housing

-

Financial & infrastructure support for Allied Health Services

-

Child Care Services – provision of building, utility charges and administrative
support for staffing

-

Support of the local Aged Care community through the provision of
accommodation (independent living units, senior citizens building and
associated support services).

-

Provision of housing for State Government Employees such as Police, Nurses
and Teachers

-

Natural Resource Management and LCDC support

-

Museums

-

Libraries

-

Public Health services, including food control

-

Supporting community events

-

Provision and maintenance of a community bus

-

Supporting the CRC (Community Resource Centre) with provision of building
and financial assistance to produce local weekly paper, deliver tourism and
community programs for Youth

In addition to the above there are also other areas that Local Government have
had to develop into providing support for its community. A couple of examples
are:

4.104

•

Support of Sporting Clubs – this has been an area that Council continues to
support by employing staff that can assist local sporting clubs in delivering
programs, constructing sporting facilities and surfaces, and assisting in
meeting their administrative needs. Council has done this through the
previous employment of a Be Active Coordinator and more recently Council’s
Community Development Officer who assists sporting clubs accessing grant
funding and guiding them through administrative processes and requirements
for their clubs.

•

Economic Development – Since the removal of the Small Business Network
program that previously supported local small businesses, Council staff have
had to meet the support gap in this area. 218

The Shire of Kellerberrin similarly described how its operations include child care services,
recreational facilities, aged care housing, GP services, providing housing for police, and
supporting Community Resource Centres. The Shire told the Committee:
The scope of activities for Local Governments become ever increasing through lack
of provision by State, Federal and Private enterprise therefore the expectation of
the community is for Local Governments to pick up the costs and provision of
service in the areas highlighted previously.

218
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Within the areas listed above it is evident that these areas should be services
through State and/or Federal Governments and not to the Local Government of
which is currently the case.219

4.105

The Shire of Carnamah told the Committee that family services, local health care and aged
care are examples of areas of cost shifting where State and Commonwealth governments
have withdrawn a service.220

4.106

The Shire of Dandaragan’s submission listed a range of programs that were initially funded
by the State before being shifted to local governments:
Programs often start off as grants backed with promotion and marketing to gain
acceptance. The service is then carried out with no commitment to ongoing
funding from the state despite its role in broadening or increasing the scope of
Local Government Services. Such examples include:
i. BEN [Beach Emergency Numbers] Signage.
ii. Rural Number signage
iii. Bush Fire Risk Management Officers / Plans
iv. Club Development Officers
v. CCTV programs
vi. Public Health Plans
vii. Strategic Waste Plans
viii. Bushfire Brigade Equipment
The trend will continue, despite a backdrop of calls for fiscal prudency, tightening
untied grant funding and criticism of unmet sustainability ratios.221

4.107

The Committee heard that providing services that would normally be delivered by the State
Government in metropolitan areas places a heavy financial burden on regional and remote
local governments.

4.108

The Shire of Wagin calculated the total impact of cost shifting from State and
Commonwealth government to be 63 percent of rates,222 and suggested that the Committee
recommend ‘a proper funding level and a formula going forward for funding, that gives
Local Government a chance of meeting the 21st century expectations of the community.’223

Health services
4.109

The Committee was particularly concerned to hear that regional and remote local
governments are required to provide essential medical and health services to their
communities with limited financial assistance from other tiers of government.

4.110

Several local governments told the Committee that they commit substantial funds to ensure
GP and allied health medical service are available to their communities. 224

4.111

The Shire of Wagin told the Committee that underwriting the cost of a doctor represented
6 percent of the Shire’s rates.225 Similarly, the Shire of Quairading told the Committee that it
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spends around $200,000 annually to financially and logistically support a medical practice,
which equates to 10 percent of rate revenue.226
4.112

The Shire of Dundas told the Committee that it pays $313,710 to support a doctor and is
only able to recover $75,000 through grant funding. 227

4.113

The Committee discussed the challenges of providing essential medical services with
Malcolm Cullen, the President of the Shire of Coolgardie:
Councillor CULLEN: In Kambalda, six years ago, we had a couple of doctors that
operated for a period of 11 years in private practice. Basically, their children were
old enough to start going to uni and they made the decision to come to the city. It
took us, I think, nine months to find a replacement medical service that would
come into town. We had that service operate for three to four years, and, basically,
they gave us three months’ notice that they were withdrawing. We put out
expressions of interest prior to their departure, and the best opportunity that came
along was St John, who responded to the EOI. From that period, with significant
contribution from the shire, we are looking at between $200 000 and $300 000 a
year to provide medical services in the town of Kambalda.
The CHAIR: What form does that take? What do you actually use the money for?
Councillor CULLEN: What they are doing is they are providing one and a half GPs
per day in the medical centre in Kambalda. The shire leases two of those rooms for
the provision of the GP. They have now set up telehealth services, and that is
another bone of contention, because Kambalda is not classed in the MMM
regional–remote federal sphere for a medical service, so St John cannot claim the
rebate back for the GP telehealth service. They also provide a community transport
bus, and they are looking at other alternative services that they can ply, like mental
health and even as far as a dental surgery in Kambalda.228

4.114

President Cullen told the Committee that local governments in all regional areas have great
difficulty attracting doctors, and described how the Shire of Coolgardie has now entered into
a medical services arrangement with St John Health Services to provide a range of services
including a GP for around $300,000 a year:
Councillor CULLEN: ... The model that they have actually given to us is that they
would be prepared to move into other remote towns in the goldfields, whether it
be Norseman, Leonora or Laverton. Can I just add that all those regional towns,
like Norseman, Shire of Dundas, Shire of Leonora, Shire of Laverton, Shire of
Wiluna and the Shire of Yilgarn, which are not actually in our patch, but they all
put in between $200 000 and $400 000 to provide just the GP. But at least with St
John, for our $300 000 we are getting a raft of services, which we feel is a benefit.
The CHAIR: In the absence of that, you mentioned a couple of gaps where you are
without a GP in town, what would your locals do to access doctor services—go up
to Kalgoorlie or somewhere?
Councillor CULLEN: They had to travel into Kalgoorlie, yes. ... Kalgoorlie even has
trouble providing services to their own population, let alone catering for—firstly,
you have got the fly in, fly out population in the goldfields as well as other
regional towns that are going in there. We have heard from one of the managers
of Plaza Medical that they cannot provide anything further than the capacity they
have got. They are struggling. When you look at Town Medical, which actually

226

Submission 194 from the Shire of Quairading, 12 September 2019, p 1.

227

Submission 169 from the Shire of Dundas, 19 September 2019, p 15.

228

Malcolm Cullen, President, Shire of Coolgardie, transcript of evidence, 27 February 2020, p 7.

58

Chapter 4

The scope of local government activities and cost shifting

provide the service into Coolgardie, are folding up, and the doctors have gone to
work in Boulder Medical, there is a massive shortage in the goldfields.229

4.115

The Committee also discussed the issue of medical services with Stephen Strange, President
of the Shire of Bruce Rock:
Hon LAURIE GRAHAM: As far as medical services are concerned, what has been
the experience of the shire in providing a reliable medical service within the town
and do you need to or would doctors provide it themselves?
Councillor STRANGE: Thanks, Laurie. Again, that is a question and something that
local government has stepped up to ever since I have been involved here—I have
been a councillor here for over 30 years now. The situation being that we do not
employ a doctor, but we do and have built a house for our doctor and doctors as
time has gone on. We do supply a car. We did build a medical centre, which we
lease out to him at a very minimal rent, just to have that service. I would have to
say—when you say medical service, it probably relates more, does it not, in doing
what we have done—by building that medical centre we have attracted a full-time
dentist and we have allied health services that come to Bruce Rock. Our GP—
getting back to that, Laurie—we only have a GP for three and a half to four days.
We have been hoping that our regional centre to the north—Merredin,
48 kilometres away—would cover the loss where we do not have a doctor. But a
lot of money was spent on Merredin hospital—I think $28 million to $30 million;
maybe Marty will have those figures at his fingertips—but they still have trouble
getting full-time doctors there. But we are hoping that will certainly cover the gap
that we have. But, Laurie, I cannot give you a figure on what it costs us each year,
but I suggest it would be somewhere between $200 000 and $250 000 a year to
have a doctor in town.230

4.116

The Committee is concerned about the cost shifting of health and medical services from
State to local governments in non-metropolitan areas.

Social services
4.117

In its 2019 annual report the Grants Commission noted that a key concern for rural local
governments is the increasing cost of providing care services to their aging communities:
Many local governments have raised concerns over the aging demographic of
rural communities and the inability to attract aged care providers to these areas of
the State. This is resulting in older members of the community moving away from
family and friends to seek more suitable accommodation and amenities for
themselves. Many local governments have been forced to contribute funding
towards aged care provision and in some cases are operating aged care facilities
themselves.231

4.118

The President of the Shire of Bruce Rock described the importance of cooperation between
local governments in regional areas as a way to provide social services that would otherwise
be too costly:
an example being the CEACA or the Central East Aged Care Alliance, 11 shires, and
I think you have touched on regional projects. Now, it took some doing. It would
be a history of five to six years, and it is CEACA Incorporated, so it is separate from
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local government, but we did drive it, and we still are, the outcome being we had
an FMA approved for the building of 72 independent living units over the
11 shires. The project was about to get underway and there was a change of
government. Due to budget repair, there were some funds cut. We did cut one
unit off and we have made some changes to the buildings themselves, but the
outcome has still been beneficial, with 71 independent living units being built in
these communities ready to look after our seniors. So I think what a wonderful
outcome and a good demonstration of local governments working together, and,
again, the state government getting a good return on that investment.232

4.119

Several non-metropolitan local governments also raised concerns about the cost of
supporting child care services for their community. 233

4.120

The Shire of Coolgardie described the impact of the lack of child care and other community
services in regional areas:
Councillor Cullen: ... A couple of other things that you said, Chair, about services
that we believe we provide as local government: another one is child support and
child care in the region. We have a massive problem with community services in
the goldfields, whether it be the department for child protection, the department
of housing–communities, as they are called now, because there has been a big
amalgamation of those government departments.
...
Our staff actually do a lot of work with the children in both Coolgardie and
Kambalda, providing the rec centre venues, the events et cetera. A couple of our
staff in Coolgardie have spent many, many hours delivering services such as
cooking before the kids catch the bus to go to school. They have like a breakfast
club at the primary school to encourage kids to come to school and all that sort of
stuff. We provide a raft of other services in our communities. I know Leonora and
Laverton do exactly the same thing, because there is a lack of coordination
between federal and state government services that are provided in the
community. One other example—it is a glaring example I can give you—is that the
Shire of Laverton has 57 agencies provide services into that town, and they do not
communicate with the local government. They will come to Laverton for three
days, tick all the boxes that they provide all the services to the community, and
then drive back to Kalgoorlie, and they have not even spoken to the staff in the
Shire of Laverton.
Hon CHARLES SMITH: Is that really the shire’s job to feed children?
Councillor CULLEN: No, it is not. We do not believe it is, but where are the
government agencies that are providing that support? I can tell you now that our
police service in Coolgardie are pulling their hair out trying to find solutions.
Sometimes they will round some of these wayward kids up, they will take them
back home, they will put them in the front door, and by the time the police get in
the door, the kids have gone out the back door, because the parents are not
supervising them.234
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FINDING 4
Regional and remote local governments are required to provide or subsidise a range of essential
services for their communities.
Lack of appreciation of the impact on non-metropolitan local governments
4.121

Several regional and rural local governments expressed a view that State legislation and
regulation imposing obligations on local governments is prepared without an understanding
or appreciation of the difficulties it presents for non-metropolitan local governments.

4.122

The Committee explored this issue with the Phillip Blight, President of the Shire of Wagin:
Hon MARTIN ALDRIDGE: Councillor Blight, just on this point, we often hear
people talk about the wrong approach to local government is a one-size-fits-all
approach, which I think is easier to save than the complex that follows which is:
what laws and regulations should the Shire of Wagin not need to uphold but
which people in the City of Joondalup must? I think it is a little bit more difficult to
then work out what that looks like in a real world. Your submission talks a lot
about the regulatory burden from, particularly, the state and indeed the federal
government as well. Are there mechanisms that you can see from your experience
in the sector where there could be more cognisance of that impact when those
decisions are being made? So perhaps some of the things that I am just
contemplating now, talking to you, are like a duty to consult local government or
perhaps a regulatory impact statement so that when ministers are making
decisions in Executive Council to gazette regulations, or the 95 members of
Parliament are passing a law, they are at least fully educated and aware of what
this will mean in terms of the cost of delivering the new health regime or the new
dog regime or whatever it is that are the regulatory tensions that are causing
those increased costs and are, in your view, not the best outcomes?
Councillor BLIGHT: Difficult question to answer without a specific example, I
suspect. But what I am seeing—as a broad answer to your question—is that the
majority of voters in Western Australia now reside in the metropolitan area. The
majority, then, of seats in our legislature also reside in the metropolitan area, and
the pressure applied by the density of people living in the metropolitan area onto
their representatives is such that, as a general rule, a lot of decision-making is
inward looking—and by inward looking, I mean from the Darling scarp towards
Fremantle—and there is not a great deal of thought given to the implementation
of the same set of rules looking from the Darling scarp towards Kalgoorlie. So I
think the challenge is that we need to have a standard set of regulatory positions. I
am not comfortable with the idea of different standards for different regimes, if
you like, because that is just too hard to administer. So the challenge is to make
sure that any regulatory regimes that are set can be policed and administered in
the outer remote areas of Western Australia. A lot of the regulatory regimes are
easy to implement in inner suburbia; they are very difficult to implement in outer
regional Western Australia. I think there needs to be a far greater focus on how to
implement and police new regulatory regimes across the state.235

4.123

The Committee heard a similar perspective from James Trail, CEO of the Shire of Coolgardie:
The CHAIR: Do you think it is the case that state government or federal
government mandarins sitting in an ivory tower somewhere do not think enough
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before they impose requirements on local governments to make returns or do
certain tasks?
Mr TRAIL: Wearing my CEO hat, I would have to say yes. That is not being
disrespectful to anybody. Let them come out and sit in the EA’s chair or the CEO’s
chair in the council. Let them sit in the president’s chair. Let them come out into
the regions and understand all the issues that come up. The other thing is that a
lot of people in the community who have been there for a long time do not
understand the difference between Western Power and Telstra. They come to the
council office because in regional WA that is what they do. They want to sit down
and have a cup of tea with someone in the community they know and understand
because they feel comfortable with them. They often do that to help them fill out
their forms that have been imposed on them. There is no question that the people
who are potentially providing the advice and writing the things do not understand
or appreciate the significant impost on regional WA and smaller local
governments.236

Disaster relief funding
4.124

Mr Trail and Malcolm Cullen, the President of the Shire of Coolgardie, raised disaster relief
funding as an example where unrealistic requirements at the State level cost local
governments in staff time, and divert resources away from key functions:
Mr TRAIL: ... We could take an example of WANDRRA [Western Australia Natural
Disaster Relief and Recovery Arrangements] funding. In terms of what everybody is
doing, you have to fill in pages and pages of justification for things. It is not
practical. It does not work. We do not have the resources.
Hon DIANE EVERS: WANDRRA?
Mr TRAIL: WA disaster funding. Let us take the example of the recent fires in the
goldfields–Esperance region and perhaps finish giving this example. Other CEOs
and myself and Peter Fitchat from Dundas were on call 24/7 for four weeks while
the fires were going on. That is fair enough. The expectation of the community is
council because we are the people on the ground. All the forms that came
through—DFES wanted us to fill in this form and that form and impact statements
and everything else. To be fair, we do not have time to do that. We are out there
helping our community trying to do things and trying to recover.
The CHAIR: What is the DFES impact statement in this space?
Mr TRAIL: The Department of Fire and Emergency Services has introduced a new
system. The principle is fine but the impact statement talks about documenting
what things impacted on you, how did you go with the resources, what worked
and what did not work, and what needed to be done? It was a whole lot of things.
Make it one page. Do not make it 15 or 16 pages because it is a one-size-fits-all
approach for what is going on. We are still dealing with things in the community. If
we have to fill in documentation, statements and returns, make it the key, critical
information that an agency wants. We have no problems with that. Make it one or
two pages or a tick box, ring us. Arrange a time with us to talk to people, because
we can do that, but do not bog us down with doing all that because we do not get
time to concentrate on the community and deliver things for our councils in the
community.
Councillor CULLEN: The other thing with the WANDRRA funding, or whether it is
the bushfires, the criteria that basically starts is that the council or local
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government have to have evidence of the prior condition—say in a flood
situation—all the road network has to be mapped, photographed documented
and listed as an asset. Then when a disaster hits, they have to get all the new
evidence of how much damage has been done and then they have to apply to get
that declared a disaster before then they go through the process of applying for
the funding to fix the situation. With the bushfires, you have to have incurred
$200 000 worth of infrastructure damage before you even meet the criteria. In the
instance of local governments, we have to be the first responders. If there is a
bushfire on crown land, which is state-owned land, the local government has to
respond to that situation with its own manpower and its own machinery. We do
not get reimbursed until it is declared an incident by DFES. After three days, if it is
a serious emergency that threatens government infrastructure like Great Eastern
Highway or the pipeline, DFES will issue a section 13 form to the CEO to take
control of that fire from that time on, but it is the staff that are responsible until
that particular circumstance comes into effect.
Going back to WANDRRA, the last lot of disaster we had in 2018 was the storms
and hailstorms. The staff found it so onerous that we did not even get to the point
of being able to collect all the information to make a claim on that damage. It is
just a massive burden of compliance and red tape that the staff have to get
through to get to that point.237

4.125

The Committee notes that the Grants Commission recorded similar concerns in its 2018–19
annual report:
A number of local governments have expressed concerns over the funding
arrangements under WANDRRA. Local governments have highlighted cashflow
issues caused by the slow release of funds, including where emergency works on
roads are often completed before the funding is received. These cashflow issues
have meant that some local governments have arranged overdraft facilities that
are well beyond the means of the local government, to allow for the timing of the
disaster relief payments being received.
Additionally, some local governments have commented on the poor quality of the
road works provided under the WANDRRA conditions and have suggested that
local governments themselves are often better placed to complete the works (and
to a higher standard).238

4.126

Mr Trail told the Committee that the fundamental issues are unrealistic regulation imposed
at the State level, and a lack of resources for local governments in regional areas to
implement the requirements:
I do not blame the government. It is the system. It is the bureaucratic system. It
comes back to the question you asked about compliance and bureaucracy in
trying to deal with things when we have to react to things in regional WA. We have
to do it there and then and we are spending ratepayers’ money to do that, and the
ability for us to get reimbursed and get some of those things back in some
instances is too bureaucratic and the system is too bogged down and there should
be flexibility to get reimbursed when the community is actually paying for it. The
community pays for it—nobody else—and we are doing it for fires that have

237

James Trail, Chief Executive Officer, and Malcolm Cullen, President, Shire of Coolgardie, transcript of evidence,
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started on crown land. That is a bigger issue, Mr Chairman. Sorry, it is a far greater
issue.
In summary to your question on compliance, it comes down to regional WA not
having the resources. That is the biggest issue. We do not have the resources, the
systems are too complicated and there is too great an expectation. Perhaps
anyone sitting in the chair writing that information or legislation should talk to
people in regional WA.239

Funding under the Bush Fires Act 1954
4.127

The Shire of Dundas provided evidence of a recent policy change by the Department of Fire
and Emergency Services (DFES) that led to a dispute over $168,000 in firefighting costs
incurred by the Shire.

4.128

The Shire described the issue to the Committee in the following terms:
There is a high cost to Local Govt in man and machinery hours and ‘on cost’ of
damage to vehicles and machinery, sustained whilst fighting fires on mostly UCL
[unclaimed crown land] land. Over the last 12 years we have forwarded an invoice
to DFES detailing those costs and have been remunerated for that amount. This
year, there was a new interpretation of the [Bush Fires Act 1954] and we were not
reimbursed for those costs. After many meetings and letters, we have now
recouped those costs but, were told we should not incur them because we should
have volunteers to fight fires. We currently have no volunteers in town to fight
fires and it therefore must become a Shire responsibility to do so. This takes our
Shire staff away from their normal duties and has a flow-on effect of impacting on
our road funding expenditure. Whilst staff are fighting fires, no roadworks are
done and our grant funding is not fully acquitted, which can lead to reduced
funding the following year. We are hopeful this issue will be alleviated somewhat
this year, with the formation of the Dundas Rural Bush Fire Brigade made up of our
Ngadju Rangers who have been undertaking training in bush fire control. 240

4.129

The Shire’s correspondence to DFES notes that ‘the Shire was given no opportunity to
contribute to discussion around the change of interpretation and its substantial financial
impact on the Shire’.241

4.130

The State Government’s submission recognises that there is significant variation in the level
of emergency services provided by local governments. The submission identifies two reasons
for this:


local governments not being clear on their emergency management responsibilities, and



some local governments being better resourced (generally due to a larger ratepayer
base) than others.
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4.131

The State Government’s submission gives an overview of the support provided by DFES to
local governments in relation to bushfire prevention and response, 242 and acknowledges that
resourcing emergency services can be challenging for many local governments. 243

Committee reflection
4.132

Cost shifting is clearly a serious and long standing issue for local governments.

4.133

The Committee notes that cost shifting is only one of many factors driving an increase in the
scope of local government activities. Accordingly, not every new responsibility and function
assumed by a local government can be criticised as inappropriate cost shifting.

4.134

One of the key challenges facing any democratic institution is balancing community
expectations against budget realities.244 Like State and Federal government, local
governments cannot deliver everything that is demanded by their communities, and may
have to say ‘no’ to taking on the void left by other spheres of government. 245

4.135

On balance, however, the Committee considers that a significant portion of the increase in
local government functions is driven by new responsibilities assigned by State legislation and
policy.

4.136

Evidence before the Committee demonstrates that the local government sector is not always
given sufficient and ongoing resources, in the form of funding and guidance, to adequately
discharge these new responsibilities.

4.137

The Committee is particularly concerned with the disproportionate impact of cost shifting,
particularly in the form of additional regulatory and compliance requirements, on smaller
local governments and local governments in regional areas.

FINDING 5
Cost shifting has a disproportionate impact, in the form of additional regulatory and compliance
requirements, on smaller local governments and local governments in regional areas.
4.138

In the Committee’s view cost shifting to local governments is a serious issue that deserves
Parliament’s ongoing attention.

4.139

The next chapter considers the possibility for greater parliamentary committee oversight
regarding cost shifting and other systemic issues affecting the local government sector.

FINDING 6
Cost shifting to local governments is a serious issue that deserves Parliament’s ongoing attention.
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CHAPTER 5
Addressing excessive regulation and cost shifting
5.1

The evidence received by the Committee, as set out in the previous two chapters, suggests
that the State could be doing more to assess the cost and regulatory burden its legislation
and policies impose on the local government sector.

5.2

This chapter considers:


the current process for consultation between the State Government and the local
government sector under the State Local Government Partnership Agreement
(Partnership Agreement)



the regulatory impact assessment process for primary and subsidiary legislation affecting
local governments



the potential for increasing Parliament’s oversight of the local government sector
through the parliamentary committee system.

State Local Government Partnership Agreement
5.3

The Partnership Agreement was raised in evidence as an existing mechanism for consultation
between the State Government and the local government sector.

5.4

The Partnership Agreement was signed in August 2017 between the Government of Western
Australia, WALGA, and LGPAWA.

5.5

The State Government’s submission described the Partnership Agreement in the following
terms:
The State Local Government Partnership Agreement is an ongoing engagement
mechanism between the Government and local government to inform and
influence policy reform that impacts on the business of government. It provides a
framework for better alignment with government strategy and a forum to discuss
investment prioritisation and identification of collective opportunities to meet
mutual outcomes. Currently, key focus areas include climate change, waste
management, planning reform, Our Priorities and the development of a shared
vision for local government.246

5.6

The Partnership Agreement is the most recent formal partnership arrangement between
State and local government in Western Australia, with previous agreements made in 2002
and 2010.247

5.7

The Partnership Agreement provides for the Premier, the Treasurer, the Minister for Local
Government, the Minister for Planning and Transport, and other appropriate Ministers to
meet with the Presidents of WALGA and the LGPAWA at least once per year to discuss
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Department of Local Government and Regional Development, Annual Report 2002–2003, 29 August 2003, p 30;
Department of Local Government, Annual Report 2011, September 2011, p 29.
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matters of importance to both state and local government sectors. 248 This leadership group
currently meets twice a year.249
5.8

Relevantly, the Partnership Agreement provides for consultation between the State
Government and local government sector on matters that will significantly impact local
governments:
The State Government should consult with Local Government when developing,
amending or reviewing State legislation and regulations, policies or programs that
will significantly impact Local Government operations or resources.
Where appropriate and practicable, consultation should be for:
•

•

12 weeks — for proposals that will have a significant impact on Local
Government responsibilities or operations. Examples include:
o

New legislation and amendments to existing legislation that will
impact Local Government; and

o

Proposals and policy decisions that will have an impact on Local
Government expenditure.

8 weeks — for proposals to amend regulations or other compliance
requirements that will have an impact on Local Government's responsibilities
or operations. Examples include:
o

•

Regulatory change that will affect Local Governments — for example,
regulations relating to the Local Government Act 1995, Planning and
Development Act 2005, Public Health Act 2016, etc.

4 weeks — for proposals relating to changes in operating procedure or
practice which will have a limited impact. Examples include:
o

Changes to operating guidelines; and

o

Circulars or policies clarifying or codifying existing responsibilities or
arrangements.250

5.9

The Partnership Agreement provides for the State government to consult with WALGA and
LGPAWA in the first instance, and consult with local governments individually or in groups
for localised issues where appropriate.251

5.10

The DLGSC told the Committee that the consultation timeframes in the Partnership
Agreement are often extended at the sector’s request. 252

248

Western Australian State Local Government Agreement, 2 August 2017, p 5. See:
https://www.dlgsc.wa.gov.au/local-government/strengthening-local-government/state-local-partnershipagreement. Viewed 9 September 2020.
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Department of Local Government, Sport and Cultural Industries, ‘Select Committee into Local Government –
Appearance – 3 August 2020’, tabled by Duncan Ord, Director General, Department of Local Government, Sport
and Cultural Industries during hearing held 3 August 2020, p 5.
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Western Australian State Local Government Agreement, 2 August 2017, p 6.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
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5.11

The State Government’s submission explains that a State Local Government Working Group
has been established to support the Partnership Agreement to ‘drive a long-term agenda
and culture of collaboration between State and local government.’253

5.12

The Committee asked the DLGSC to describe what the State Local Government Working
Group is doing to increase collaboration between State and local government. The
Committee heard:
The State Local Government Working Group was created by the State Local
Government Leadership Group to bring together key government agencies, local
government, and other identified interests to develop and drive a long-term
agenda and culture of collaboration.
The working group was established on the 26 September 2018 to:
•

measure and monitor the performance of the State/Local Government
Partnership Agreement;

•

develop a three-year strategic blueprint for improved collaboration and
efficiencies between State and local government;

•

provide an ongoing engagement mechanism for local government to inform
and influence State Government reform that impacts on the business of local
government; and

•

provide a framework for better alignment with government strategy (State
and Federal).

To date the Working Group have been working on agreements in waste, climate
change and libraries. Other key focus areas include planning reform, procurement,
WA Plan for Jobs, elected members and administration relationships.254

5.13

The Committee also asked the DLGSC about the sector’s feedback regarding consultation
under the Partnership Agreement. The DLGSC told the Committee that it had planned to
commence a formal review of the Partnership Agreement in March 2020, but that this
process has been delayed due to the impact of COVID-19 and is expected to be complete by
December 2020.255

5.14

WALGA’s submission emphasised the importance of the consultation timeframes and regular
formal access to key Government leaders under the Partnership Agreement.256

5.15

Individual local government submissions were similarly supportive of the consultation
mechanism under the Partnership Agreement, and the potential for greater collaboration
between State and local government.257
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5.16

The Committee notes that some submissions were critical of the Partnership Agreement,
suggesting that it promotes too close a relationship between the State government, WALGA
and the DLGSC.258 Issues regarding WALGA’s involvement in the Partnership Agreement are
discussed in chapter 11 below from 11.50.

Committee reflection
5.17

The Partnership Agreement appears to provide a forum for the local government sector to
raise issues of concern with the State Government, and provide input regarding proposals
that will affect the sector.

5.18

The Committee supports the consultation process provided under the Partnership
Agreement as a method to address cost shifting from the State to local government.

FINDING 7
The State Local Government Partnership Agreement provides a forum for the local government
sector to raise issues of concern with the State Government, and provide input regarding
proposals that will affect the sector.

Regulatory impact assessment
5.19

The Committee sought to establish the extent to which the State Government’s regulatory
impact assessment (RIA) process considers the potential financial and administrative impacts
of regulatory proposals, including primary and subsidiary legislation, on local
governments.259

5.20

RIA was introduced in 2009 to improve the quality of regulation by ensuring that decision
makers are fully informed when making regulatory instruments. RIA is aimed at ensuring
rigorous analysis of regulatory proposals, effective and appropriate consultation, and
transparency of process.260

5.21

Until recently RIA involved a two-tiered process for assessing regulatory proposals:

5.22



a mandatory Preliminary Impact Assessment (PIA), undertaken by the agency responsible
for the proposal and provided to the Department of Treasury (Treasury), to determine
the proposal’s impact on business, consumers and the economy



if the PIA identifies a significant negative impact, the proposing agency must undertake a
Regulatory Impact Statement (RIS) process involving releasing a Consultation RIS for
comment and preparing a Decision RIS with final recommendations to the decision
maker (usually Cabinet, the responsible Minister, a chief executive officer of an agency,
or a statutory board).261

The RIA process also allowed for Ministers to seek a Treasurer’s Exemption from the RIA
requirements in exceptional circumstances.262
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5.23

On 31 March 2020 the State Government commenced a new approach to RIA known as the
Better Regulation Program.263

5.24

The Better Regulation Program gives greater responsibility to agencies to independently
determine if formal consultation and assessment is required:
A central feature of the [Better Regulation] Program is removing the requirement
for agencies to complete and submit ‘exclusion’ requests and Preliminary Impact
Assessments to Treasury’s Better Regulation Unit. Instead, agencies will undertake
their own initial assessments and only economically significant 264 regulatory
proposals will require formal consultation and assessment.265

5.25

The Better Regulation Program involves three broad steps:


Step 1: apply the five Better Regulation Principles266 to the policy problem and potential
options



Step 2: determine if the regulatory proposal has economically significant impacts



Step 3: if the regulatory options have economically significant impacts, engage with the
Better Regulation Unit and undertake formal consultation and assessment.267

5.26

Both the previous RIA process and the new approach under the Better Regulation Program
direct agencies to identify and consider impacts (including economic, environmental, social
justice, health, equity and other relevant impacts) on groups in the community, including
local governments, as part of the RIS process. 268

5.27

In November 2019 the Director General of the DLGSC told the Committee that the DLGSC
and the Treasury’s Better Regulation Unit both assess the potential impact of proposed
legislation on the local government sector:
we do provide a lot of feedback, particularly through the cabinet comment
process. Where a new piece of legislation is proposed, then we will do quite
intensive review on whether we think that legislation may impact on local
government and make comments about it. Also, the Better Regulation Unit is a
very important part of Treasury, and they are becoming much more aware of the
potential impact of legislation on cost and how that might migrate down through
the system and impact the costs borne by local governments. Again, we are very
encouraged by the level of dialogue going on at the moment around trying to

263

Administered by the Better Regulation Unit of the Department of Treasury, the Better Regulation Program
commenced on 31 March 2020 and is the Cabinet-approved replacement for the previous Regulatory Impact
Assessment program: see https://www.wa.gov.au/organisation/department-of-treasury/regulatory-impactassessment. Viewed 30 June 2020.
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Economic significance is a broad measure of the impact of a regulatory proposal and includes the direct and
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Western Australian Government, Department of Treasury, Better regulation program Guidance note 1: economically
significant impacts, p 1.
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Western Australian Government, Department of Treasury, Better Regulation Program: Information paper for
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determine whether we have the full range of processes when legislation is being
brought before the house as to whether we fully understand its impact on local
government.
...
I do feel we are tracking pretty well with everything that has been before
Parliament certainly since I have been director general and responsible for local
government. We are very active in looking at all that. Legislation has come before
the house and I have not found any of the departments unwilling to engage, so
that is a good thing.269

5.28

5.29

On 20 April 2020 the Committee asked the DLGSC:


how and to what extent impacts on local government are assessed under the (now
previous) RIA process



to what extent impacts on local government will be assessed under the new Better
Regulation Program.

The DLGSC told the Committee that:


the local government sector is consulted on legislation and regulation proposals in
accordance with the Partnership Agreement



the new Better Regulation Program focuses on streamlining assessment of regulatory
impacts



consultation with the local government sector will still be undertaken in accordance with
the Partnership Agreement.270

Committee reflection
5.30

The previous RIS process and new Better Regulation Program both broadly require
departments and agencies to contemplate the potential impacts of regulatory proposals,
including the potential impacts on local governments.

5.31

The Better Regulation Program also broadly requires consultation, including consultation
with local governments, where a significant negative impact is identified.

5.32

In the Committee’s view, there is value in departments and agencies being required to turn
their mind to potential impacts on the local governments and other community groups
during the RIS process.

Consideration of administration costs
5.33

Evidence discussed in chapter 4 suggests that it is not just the cost of complying with new
legislation or regulations, but also the cost of administering that legislation or regulation,
that creates a significant burden for local governments.

5.34

The Committee notes that the Better Regulation Program directs agencies to address the
cost on both affected and administering parties during the RIS process. 271
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5.35

However, evidence before the Committee suggests that questions of why the local
government sector (as opposed to a State agency) should be responsible for administering
new legislation or regulations, and how new responsibilities imposed on local governments
will be funded, may not be receiving sufficient attention during the regulatory impact
assessment process.

5.36

In the Committee’s view, agencies preparing a regulatory proposal that may impose
responsibilities on local governments should be explicitly required to address the following
issues during the regulatory impact assessment process:

5.37



will the regulatory proposal give any new responsibilities to local governments



why is local government the appropriate level of government to assume those
responsibilities



what is the estimated cost to the local government sector to discharge those
responsibilities, including as a result of long term economic, environmental, social justice,
health, equity and other relevant impacts



what resources will the State Government provide to local governments to meet that
estimated cost.

The Committee notes that, according to Treasury’s information to agencies regarding the
Better Regulation Program, RIS documents for approved regulatory proposals should be
published on the relevant agency’s website. 272 Requiring these publicly available RIS
documents to explicitly address the above issues will provide the local government sector
with greater transparency regarding potential areas of cost shifting from the State to local
government.

RECOMMENDATION 3
The regulatory impact assessment process for any regulatory proposal giving new responsibilities
to local governments should explicitly address:


why local government is the appropriate level of government to assume those
responsibilities



the estimated cost to the local government sector of discharging those responsibilities



the resources the State Government will provide to local governments to meet that
estimated cost.

Addressing cost shifting and excessive regulation through increased
Parliamentary oversight
5.38

The Committee acknowledges and supports the Partnership Agreement as a forum for the
local government sector to raise over-regulation and cost shifting issues with the State
Government.

5.39

The Committee also accepts that the RIS process provides a broad framework for the impact
of regulatory proposals, including impacts on local governments, to be considered by
Cabinet, Ministers, and other decision makers.

272
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5.40

However, the Committee notes that Parliament bears the ultimate responsibility for
maintaining an effective system of local government. 273

5.41

The Committee sought to explore whether the parliamentary committee system could
provide a further forum for local government issues to be raised at the State level.

5.42

The Committee focused on parliamentary committee oversight of:


primary legislation affecting local governments



systemic issues impacting on the local government sector.

Committee scrutiny of proposed primary legislation
5.43

A parliamentary committee may inquire into matters affecting local governments where
those matters fall within its terms of reference274 or where it receives a referral from the
relevant house of origin.

5.44

A number of parliamentary committees have terms of reference that include inquiring into
Bills referred by the Legislative Council.275 Past committee reports on Bills specifically related
to the LG Act include:


the Standing Committee on Environment and Public Affairs’ 2007 report on the Local
Government Amendment Bill (No. 2) 2006, which sought to replace plurality voting in
local government elections (commonly known as ‘first-past-the-post’) with the
proportional system of voting used by the Legislative Council276



the Standing Committee on Legislation’s 2011 report on the Local Government
Amendment (Regional Subsidiaries) Bill 2010, which proposed to introduce the regional
subsidiary model (discussed above from 3.32).277

A dedicated Committee for proposed legislation relating to local government
5.45

The Committee notes that in 2001 an independent member of the NSW Parliament
introduced a Bill to establish a dedicated parliamentary committee for scrutiny of legislative
proposals that would affect local government (NSW Bill).278

5.46

The NSW Bill proposed to establish a Local Government Legislation Review Committee
(proposed Committee) to consider and report on the potential impact of new legislation on
local councils, including whether new legislation would impose any significant financial or
other burden on any local council without providing appropriate funding and resources.279
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Constitution Act 1889 s 52.
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The terms of reference of Standing Committees of the Legislative Council are set out in sch 1 of the
Standing Orders of the Legislative Council.
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Legislative Council committees with functions that include considering and reporting on Bills (either generally or
relating to their specified functions) are the Environment and Public Affairs Committee, the Estimates and Financial
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Legislation and Statutes Review Committee: Standing Orders of the Legislative Council, November 2016 Reprint,
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5.47

The NSW Bill contemplated any member being able to move a resolution to refer a Bill to the
proposed Committee. The Bill would be referred if the motion for referral was either passed,
or not voted on within 10 sitting days. 280

5.48

During debate on the NSW Bill the then NSW Minister for Local Government raised the
following issues:
This bill aims to create an additional institutionalised review process to that
normally performed by the Parliament in the consideration of bills. Indeed, the
proposal in the bill is a significant change to the process for legislation in
Parliament. Unfortunately, it is a retrograde step because it would effectively
create an additional parliamentary review process which could be triggered by
almost any piece of legislation that comes before the Parliament. The committee
proposed by the honourable member for Northern Tablelands is essentially a joint
parliamentary standing committee created by statute. This means that if the
proposal is not effective it will require a full legislative process to repeal it, rather
than a simple parliamentary resolution. The scope of the honourable member's
proposal could capture any piece of legislation presented to the Parliament on the
basis of its potential impact on local councils, however remote. It would also
provide a vehicle for any member to completely frustrate parliamentary business
by notice of motion on any piece of legislation on the basis on any vague assertion
of an impact on local councils.281

5.49

5.50

The Minister also noted that:


local government impacts are already assessed through reports to Cabinet on draft
legislation



local governments are already consulted on legislative proposals, where appropriate,
through their peak body.282

Evidence before the Hawker Report indicated that the NSW Bill was not supported by the
NSW government and opposition.283 Further private members Bills introduced into the NSW
Parliament to establish a Local Government Legislation Review Committee in 2003 and 2006
were also unsuccessful.284

Local government impact statements
5.51

Requiring new legislation to include a formal local government impact assessment statement
was a potential option raised in evidence.

5.52

The City of Wanneroo supported the inclusion of local government impact statements in all
new legislation, regulation or policy changes at a State or Federal level, and told that
Committee that impact statements would be a step towards addressing the funding
requirements of local government to meet costs of implementing legislation. 285

280

Local Government (Review of Legislative Proposals) Bill 2001 (NSW) cls 7–8.

281

Hon Harry Woods MLA, Minister for Local Government, NSW, Legislative Assembly, Parliamentary Debates
(Hansard), 9 May 2002, p 1948.

282

ibid., pp 1948–9.

283

Commonwealth, House of Representatives, Standing Committee on Economics, Finance and Public Administration,
Rates and Taxes: A Fair Share for Responsible Local Government, October 2003, p 52 footnote 87, referring to
submission number 226 from the Local Government Association of NSW and Shires Association of NSW.

284

Local Government (Review of Legislative Proposals) Bill 2003 (NSW) and Local Government (Review of Legislative
Proposals) Bill 2006 (NSW).

285

Submission 123 from the City of Wanneroo, 4 September 2019, p 16.
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5.53

In 2003 the Hawker Report considered local government impact statements as part of its
assessment of cost shifting to local governments.

5.54

The Hawker Report observed that requiring a Bill to include an analysis of the impact on local
governments would improve the accountability and transparency of proposed policies, and
recommended that a Federal-State intergovernmental agreement develop local government
impact statements.286

5.55

In Western Australia there is no requirement for bills or explanatory memoranda to include a
statement of the impact on local government.

Committee reflection
5.56

Parliamentary committees are well suited to conducting detailed scrutiny of proposed
legislation.

5.57

A number of Legislative Council Committees have terms of reference that would allow
scrutiny of legislative proposals with potential local government impacts. For this reason, the
Committee does not consider it necessary to establish a dedicated parliamentary committee
solely to scrutinise Bills from a local government perspective.

5.58

In the Committee’s view, requiring the explanatory memorandum to a Bill to explicitly
address potential impacts on local governments would assist the Legislative Council in
assessing whether referral to a parliamentary committee for detailed scrutiny is warranted.

5.59

For the reasons set out above from 5.33, any discussion of potential impacts in explanatory
memoranda should address the costs on local government of both complying with and
administering the requirements of the proposed legislation.

RECOMMENDATION 4
Explanatory memoranda accompanying a Bill should be required to address the potential impact
of the Bill on local governments, including any costs of complying with and administering the
proposed legislation.
Committee scrutiny of broader issues
5.60

Parliamentary committees have looked at a number of broader local government issues in
the past.

Public Administration and Finance Committee report on the appointment of local government CEOs
5.61

In 2003 the Public Administration and Finance Committee of the Legislative Council
(PAF Committee) inquired into the process for appointing a local government CEO under the
LG Act.287

5.62

The PAF Committee used events surrounding the appointment of the then CEO of the City of
Joondalup as a case study for a broader inquiry into the relevant provisions of the LG Act,
and the administrative practices adopted by local governments to give effect to those
provisions.288
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Commonwealth, House of Representatives, Standing Committee on Economics, Finance and Public Administration,
Rates and Taxes: A Fair Share for Responsible Local Government, October 2003, p 52.
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Western Australia, Legislative Council, Standing Committee on Public Administration and Finance, report 6, Local
Government Act 1995, 12 December 2003.

288

ibid., p i.
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5.63

The PAF Committee recommended a range of best practice procedures and amendments to
the LG Act regarding CEO recruitment and employment.289

PAF Committee report on the rating system and State Agreements
5.64

In 2004 the PAF Committee inquired into whether changes to the local government rating
system, including its application to State Agreement Acts, were required to achieve greater
equity regarding the distribution and level of State financial support to regional Western
Australia.290

5.65

The Committee made nine recommendations, four of which were supported by the
Government.291

5.66

Key majority recommendations made by the Committee included that the State Government:


provide additional funding support to local government authorities in regional areas to
address the impact of State Agreement Act rating concessions and exemptions and the
burden of providing and maintaining infrastructure associated with resource projects



negotiate with parties to State Agreement Acts to negotiate a restitution to negate the
impact of rating restrictions on local government authorities. 292

5.67

The Government did not support these recommendations.293

5.68

WALGA told the Committee that restrictions on local government rating of land covered by
State Agreement Acts continue to be an issue for the sector. 294

Public Accounts Committee reports on local government accountability
5.69

The Public Accounts Committee delivered major reports in 2006 and 2015 addressing
accountability mechanisms for local governments in Western Australia.295

5.70

The Public Accounts Committee’s 2006 report set out concerns regarding:


the scope and rigour of the assurance audit framework for the local government sector



the complexity of the compliance audit return process296 conducted by local government
staff and the absence of any audit or independent review



the DLGRD’s capacity to effectively monitor and support the sector

289

ibid., pp ii–v.

290

Western Australia, Legislative Council, Standing Committee on Public Administration and Finance, report 10, Local
government rating system and distribution of funds, 19 November 2004.
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Tabled Paper 533, Legislative Council, 16 August 2005. The inquiry also resulted in the presentation of a minority
report, which contained five recommendations.

292

Western Australia, Legislative Council, Standing Committee on Public Administration and Finance, report 10, Local
government rating system and distribution of funds, 19 November 2004, pp 65–6 (recommendations 8 and 9).
Three of that Committee’s Members dissented from recommendations 8 and 9.
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Standing Committee on Public Administration and Finance - In relation to the Local Government Rating System
and Distribution of Funds - (Government response), Tabled Paper 533, Legislative Council, 16 August 2005, pp 5–6.
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Submission 150 from Western Australian Local Government Association, September 2019, pp 46–7.
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Western Australia, Legislative Assembly, Public Accounts Committee (37th Parliament), Local Government
Accountability in Western Australia, report 4, 28 September 2006; Western Australia, Legislative Assembly, Public
Accounts Committee (39th Parliament), Improving Local Government Accountability, report 12, 26 November 2015.

296

Local governments are required to prepare an annual compliance audit return (CAR) setting out their compliance
with statutory requirements under the Local Government Act 1995 and associated regulations. The compliance
audit return process is discussed below from 7.173.
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5.71

the lack of published data allowing local governments and members of the public to
assess and compare council performance.297

The Public Accounts Committee’s 2006 report made a number of recommendations
including that:


responsibility for auditing the local sector be given to the Auditor General



the reporting and compliance burden on local governments be addressed



the Auditor General introduce comparative reporting for local governments. 298

5.72

In 2015 the Public Accounts Committee tabled a further report setting out its follow-up with
the DLGC regarding the recommendations made in its 2006 report. 299

5.73

The Public Accounts Committee’s 2015 report:

5.74



noted that the Government response to its 2006 report had argued against giving local
government audit responsibility to the Auditor General



recorded that the Minister had recently endorsed expanding the Auditor General’s remit
to include the local government sector



made a number of findings and recommendations aimed at improving the DLGC’s and
Auditor General’s ability to address local government financial management, compliance,
and audit issues.

Responsibility for local government audit was transferred to the OAG in October 2017. The
Auditor General’s involvement in the local government sector is discussed in chapter 6 below
from 6.236.

Committee reflection
5.75

Reports by the former PAF Committee and the Public Accounts Committee, discussed above,
demonstrate that the parliamentary committee system can be an effective method of
investigating systemic local government issues.

5.76

This report has identified a number of such matters that could benefit from further
investigation by a parliamentary committee. These include:


issues and topics identified but not addressed by the Committee (listed at 1.14)



the cost shifting consequences of climate change on local governments (raised at 4.86)



the road funding shortfall, and the level of State Government support provided to nonmetropolitan local governments to address this issue (discussed from 6.55)



the increasing costs of road maintenance for non-metropolitan councils, including the
impact of increasing freight transport and the closure of Tier 3 rail lines (noted at 6.61)



the merits of establishing an independent commissioner, ombudsman or other statutory
body for local government matters (discussed from 7.294)



the resourcing of council members and the appropriate role for council (discussed in
chapter 8)
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Western Australia, Legislative Assembly, Public Accounts Committee (37th Parliament), Local Government
Accountability in Western Australia, report 4, 28 September 2006.
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ibid., pp xxi–xxii.
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Western Australia, Legislative Assembly, Public Accounts Committee (39th Parliament), Improving Local
Government Accountability, report 12, 26 November 2015, p ii.
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intervention in dysfunctional local governments (discussed from 10.89)



the merits of any independent commissioner, ombudsman or other statutory body for
local government matters being responsible for addressing council member conduct
issues (contemplated from 10.104).

5.77

While a number of the Legislative Council’s committees have terms of reference that would
allow them to inquire into aspects of these matters, no committee has explicit responsibility
for local government issues.

5.78

In the Committee’s view there would be benefit in the Legislative Council providing a
parliamentary committee with the explicit capacity to address issues relating to the system of
local government. Such a parliamentary committee could have functions to:

5.79



inquire into and report on issues relating to the system of local government



consult regularly with the department of state administering the LG Act (or any new local
government Act) and other relevant bodies such as the Office of the Auditor General, the
Grants Commission, WALGA, and LGPAWA



inquire into and report on any Bill or other matter relating to the system of local
government referred by the Legislative Council.

This could be achieved by:


expanding the terms of reference of an existing parliamentary committee to explicitly
include these functions



establishing a dedicated standing committee with terms of reference that include these
functions.

RECOMMENDATION 5
The Legislative Council amend the Standing Orders of the Legislative Council to expand the terms
of reference of an existing parliamentary committee, or establish a new parliamentary committee,
to address issues relating to the system of local government.
Joint Select Committee into structural reform
5.80

Another possibility raised in evidence was the potential for a Joint Select Committee to
investigate structural reform of the local government sector.

5.81

Hon Paul Omodei explained to the Committee how such an investigation could proceed:
I believe that there should be a recommendation to establish a joint house
bipartisan select committee to recommend on reform of local government in
Western Australia. I think the time has come where somebody needs to grasp the
nettle. That select committee could establish an expert panel to underpin the
deliberations and report to Parliament within a year. … I think the time has come
when there are so many anomalies within the boundaries of local government in
Western Australia—and I think that is probably an admission that the current Local
Government Act, which was passed 25 years ago, certainly has some shortcomings
and it is timely that it be reviewed—that we do need to look at reform at the same
time. I could give you examples, chapter and verse, of inequities. We have councils
of the size of Wanneroo with massive income and reserves, down to places like
Cuballing that does not even have a primary school. 300

300
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The Committee explored this option further with Mr Omodei:
Hon MARTIN ALDRIDGE: ... You mentioned, and a lot of submissions have
mentioned, the issue of capacity in local government. Obviously, there are ways of
building capacity. One is finding ways to increase resources, but sometimes
allocating those extra resources can be inefficient. I think the elephant in the room
is that a lot of people will talk privately but people often will not stick their heads
above the parapet around the structure of local government, particularly in the
regions. You mentioned the select committee, or the standing committee, as a way
of helping to resolve some of those boundary-related issues. Can you perhaps
expand on that? Do you see that as the best way forward for trying to strike a
bipartisan approach to sustainable local government in Western Australia?
Mr OMODEI: I think this committee’s recommendation for a bipartisan two-house
parliamentary committee would be a way of making some progress. I do not think
either political party has the courage to embark on boundary reform, even though
some of the examples are patently obvious. I will give you one simple example. In
the western suburbs you have seven councils, with 70 councillors and seven CEOs,
and down the road you have Melville with 130 000 people and 15 councillors.
Does that not just beg the question? ... That is why I suggest a joint house
parliamentary select committee—which is both houses; you cannot accuse any one
of doing something the other was not doing—and get some agreement between
the two political parties to have a bipartisan approach. Then we could have some
capacity in local government down the track.301

5.83

The previous State Government’s unsuccessful metropolitan local government reform
process has been criticised for failing to explain and justify the basis for structural change.302

5.84

Politicisation of structural local government reform, and the poll provisions of the LG Act,303
have also been identified as impediments to structural change. 304

5.85

The prospects of achieving meaningful structural reform appear limited unless Parliament is
willing to take a lead role, in a bipartisan manner, with appropriate opportunities for
community involvement and input from the local government sector.

5.86

In the Committee’s view a Joint Committee could provide an effective mechanism for
examining the evidence for and against structural reform of Western Australia’s system of
local government in a considered and bipartisan manner.

5.87

It is also the Committee’s view that collaboration with local government communities must
form a significant part of any deliberations on structural reform.

RECOMMENDATION 6
The Legislative Council and the Government consider establishing a Joint Select Committee to
inquire into structural reform of the system of local government in Western Australia.
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Western Australian Local Government Association, Lessons Learnt: Metropolitan Local Government Reform,
June 2016, p 12.
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Local Government Act 1995 Sch 2.1 cls 8 and 10.
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Stephen Goode, ‘Amalgamation in Greater Perth’, in Brian Dollery and Ian Tiley (eds.), Perspectives on Australian
Local Government Reform, The Federation Press, Sydney, 2015, p 71.
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CHAPTER 6
Funding and financial management of local government
6.1

As discussed in chapter 1, the local government sector is a significant component of Western
Australia’s economy. In 2018–19 local governments managed over $45 billion in public
assets, employed a workforce of 16,000 FTE, and spent more than $4.1 billion.

6.2

The majority of local government revenue is public funding in the form of rates levied on
property, and grants from the State and Commonwealth governments. The significant
revenue raising and expenditure responsibilities given to the sector are accompanied by a
detailed set of financial management requirements imposed by the LG Act and its associated
regulations.

6.3

Local government funding and financial management are broad topics. Local government
submissions drew the Committee’s attention to a range of issues impacting on local
governments’ ability to fund the expansive range of services described in chapter 4.

6.4

This chapter:


provides an overview of the sources of local government funding and the revenue
limitations that local governments face



discusses issues raised in evidence regarding grant funding, including the road funding
shortfall



sets out the issues raised in evidence regarding local government rates



addresses concerns raised regarding the rating exemption for land used for charitable
purposes



examines WALGA’s proposal for local governments to be enabled to carry out
commercial activities through beneficial enterprises



sets out the framework for local government financial management, and the key
concerns raised in evidence regarding a lack of accountability and transparency



examines issues raised regarding the OAG’s role since it assumed responsibility for local
government audits in 2017.

Overview of local government revenue
6.5

Local governments are funded by rates levied on property within their district, fees and
charges for providing goods and services, grants and transfers from the State and Federal
Governments, and borrowing and investment activities.305

6.6

Public funds, in the form of rates and grants from the State and Commonwealth
governments, make up just under 70 percent of all local government revenue. Revenue
sources for Western Australian local governments in 2018–19 are set out in Table 2 below.

305
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Part 6 div 5 of the Local Government Act 1995 deals with the financing of local government activities.
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Table 2. Local government revenue by source 2018–19
Rates

Grants

Fees and charges

Other revenue

Total

$2,415,235,691

$542,567,942

$1,061,369,655

$256,705,265

$4,275,878,553

56.5%

12.7%

24.8%

6.0%

100.0%

[Source: Department of Local Government, Sport and Cultural Industries, MyCouncil, Key Facts, (All Local Governments
Revenue Sources). See: https://www.mycouncil.wa.gov.au/Home/KeyFacts#AllGovRevenue. Viewed 14 July 2020.]

6.7

As shown in Figure 1 below, local government financial capacity varies significantly across
the sector. In 2018–19:


the median local government annual revenue was $10.4 million



12 local governments had an annual revenue of over $100 million, and



27 local governments had an annual revenue of less than $5 million.306

Figure 1. Local government total revenue 2018–19
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[Source Department of Local Government, Sport and Cultural Industries, MyCouncil, Compare All Councils (Revenue
tab). See: https://www.mycouncil.wa.gov.au/Council/CompareAllCouncil. Viewed 14 July 2020.]

FINDING 8
Local government financial capacity varies significantly across the sector.
Limited own-source revenue
6.8

Local governments’ ability to generate their own revenue is limited. As described in WALGA’s
submission:
Rates are Local Governments’ only taxation mechanism available to fund the
myriad of services expected by the community and mandated by State legislation.
This is because other sources of income are subject to varying degrees of control

306

Department of Local Government, Sport and Cultural Industries, MyCouncil, Compare All Councils (Revenue tab).
See: https://www.mycouncil.wa.gov.au/Council/CompareAllCouncil. Viewed 14 July 2020. At the viewed date data
was only available for 138 local governments (no data available for the Shire of Wiluna).
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by other spheres of government: fees and charges may be set or capped by
regulation and not increased over time and grants and transfers are not subject to
Local Government control.307

6.9

WALGA’s submission described these limits as a result of the vertical fiscal imbalance308 in
Australia’s federal system, and told the Committee that removing constraints on local
government revenue raising capacity is a critical success factor for improving the system of
local government in Western Australia.309

6.10

The former Mayor of the City of Armadale told the Committee that local governments are
unfairly criticised despite being required to work within the funding limitations set by other
tiers of government:
we do the best we can with what we have got. What I object to is the criticism we
get for it. Parliament sets the rules in the Local Government Act to set what we do,
how we do it and where we get our money from. We get about 50 per cent of our
funds from grants and we work damn hard to get it, wherever it happens to be,
whether it be from federal, or whether it be from state community grants—all
those sorts of things. My point is that unless you change the rules to make it fair,
the situation between local government is going to remain exactly the same. From
one year to the next, we have costs that vary. I think you all know the impact
things like electricity, water and all those other utility costs have on residents. This
also affects local governments.310

Grants
6.11

Grants and transfers from the State and Commonwealth are a key source of revenue for local
governments.311

6.12

As shown in Figure 2 below, local government reliance on State and Commonwealth grant
revenue varies significantly across the sector, with higher revenue local governments
generally relying less on grants. In 2018–19:


23 local governments (17 percent) drew more than half of their revenue from grants



73 local governments (53 percent) drew more than a quarter of their revenue from
grants.312
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Submission 150 from the Western Australian Local Government Association, September 2019, p 41.
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Vertical fiscal imbalance refers to the difference between the share of revenue collection and expenditure among
the various tiers of government within a federation. The Australian federal system is characterised by a significant
level of vertical fiscal imbalance, as the Commonwealth raises significantly more revenue that the states and
territories: Commonwealth, Senate, Select Committee on the Reform of the Australian Federation, Australia’s
Federation: an agenda for reform, June 2011, pp 55–6.
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Henry Zelones, transcript of evidence, 21 October 2019, p 4.
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Submission 150 from the Western Australian Local Government Association, September 2019, p 49.
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Department of Local Government, Sport and Cultural Industries, MyCouncil, Compare All Councils (Revenue tab).
See: https://www.mycouncil.wa.gov.au/Council/CompareAllCouncil. Viewed 14 July 2020. At the viewed date data
was only available for 138 local governments (no data available for the Shire of Wiluna).
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Figure 2. Local government grant revenue as a percentage of total revenue 2018–19
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[Source: Department of Local Government, Sport and Cultural Industries, MyCouncil, Compare All Councils (Revenue
tab). See: https://www.mycouncil.wa.gov.au/Council/CompareAllCouncil. Viewed 13 August 2020.]

FINDING 9
Many local governments rely heavily on State and Commonwealth grant funding.
Commonwealth funding through Financial Assistance Grants
6.13

Commonwealth funding for local government purposes primarily consists of Financial
Assistance Grants.313 Financial Assistance Grants are paid by the Commonwealth to State
governments, who distribute the grants between local governments based on
recommendations made by state-based grants commissions.

6.14

The Grants Commission calculates and recommends the annual distribution of Financial
Assistance Grants among Western Australia’s 137 mainland local governments.314

6.15

Western Australia's share of Commonwealth funding for 2019–20 is $301 million which
equals 11.87 per cent of the national allocation of $2.549 billion. 315 This amount is divided
into two parts:

313

Made under the Local Government (Financial Assistance) Act 1995 (Cth).

314

The Grants Commission provides advice to the Indian Ocean Territories Administration on the level of Financial
Assistance Grants to be provided to the Shire of Christmas Island and the Shire of Cocos (Keeling) Islands. Funding
for both shires is assessed separately to the allocation of Financial Assistance Grants for Western Australia’s 137
mainland local governments and does not come out of the State funding pool: Western Australian Local
Government Grants Commission, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 28 November 2019, p 23.

315

Submission 42 from the Western Australian Local Government Grants Commission, 6 August 2019, p 1.
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6.16



a general purpose component which seeks to ensure that each local government in the
State can function at a standard not lower than the average standard of other local
governments



a local roads component based on the existing road assets of each local government, the
regional differences in the cost of maintenance, and the annual and recurrent
maintenances costs including reconstruction at the end of the road’s useful life.316

Both forms of funding are untied, meaning that each local government can spend its
allocation according to its own priorities.317

Grants Commission’s distribution of road funds
6.17

Since 1992 the Grants Commission has distributed Commonwealth road funds among local
governments using its Asset Preservation Model (APM). The APM calculates the annual asset
preservation expenditure needs of each local government’s road network based on a formula
that takes into account the unit cost per kilometre of road works, the frequency with which
works are carried out, and road length.318

6.18

Under the Grants Commission’s current methodology 93 percent of Commonwealth road
grant funds are distributed to local governments using the APM, and 7 percent are allocated
to roads servicing Indigenous communities and bridges.319

Minimum grant and the Grants Commission’s Asset Preservation Model
6.19

Commonwealth grant allocation principles mean that all local governments must receive at
least the minimum general purpose grant. The minimum grant must be at least 30 per cent
of what the local government would receive if the total amount of Western Australia’s
general purpose grants were allocated among all local governments on a per capita basis.320

6.20

In 2019–20, thirty-one of Western Australia’s 137 local governments received the minimum
grant entitlement.321

6.21

Hon Paul Omodei, the former Chair of the Grants Commission, told the Committee that the
minimum grant allocation favours local governments with large and growing populations:
The other issue when it comes to the grants commission, given I am here, having
been the chairman, the minimum-grant councils—there are about 30 of them—
have to receive, under the commonwealth legislation, 30 per cent of the
population allocation. The population allocation from the commonwealth is $66 a
head. They have to get $20. At the same time, they also get an allocation
according to the assets preservation model for the distance of roads that they
have in their locality. If you consider this: populations in regional WA are going
down; in metropolitan Wanneroo—poor old Wanneroo, I pick on them all the
time—their population is still escalating at $20 a head. Obviously, the other $40
goes into the pool and is already distributed on the horizontal equalisation
process. At the same time, roads in metropolitan—the growing councils,

316

ibid., pp 1–2.
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ibid., p 1.
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Western Australian Local Government Grants Commission, Methodology for the Distribution of Commonwealth
Financial Assistance Grants to Local Governments in Western Australia, Department of Local Government, Sport
and Cultural Industries, Western Australia, November 2019, pp 37–8.
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ibid., p 37.

320

Principle 3 of the National Principles for the Allocation of General Purpose Grants made under s 6(1) of the Local
Government (Financial Assistance) Act 1995 (Cth).
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Western Australian Local Government Grants Commission, 2018–19 Annual Report, report prepared by the
Department of Local Government, Sport and Cultural Industries, Western Australia, 28 November 2019, p 17.
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Wanneroo, Stirling and so on—a lot of those roads are being put in by developers.
Even Capel, some of those growing councils—where the roads, the links are
increasing, but they are being put in place by the developers. They then create a
whole lot of new subdivisions. The local government is getting extra rate revenue,
and it is getting a kick from the grants commission, when really it should not be.322

6.22

Mr Omodei accepted, however, that changing the minimum grant principle would be difficult
given that it is set at the Commonwealth level:
if you were to change the 30 per cent, say, to 20 per cent, you have got to get
every other minister in Australia to agree at a meeting of all the grants commission
chairs and then you have to get it into legislation. The grants commission, there is
a commonwealth act and a state act; they mirror each other. It is a worthwhile
exercise to actually delve into that.323

6.23

When discussing local government boundary reform, former Member of the Legislative
Assembly Larry Graham told the Committee that in his view the minimum grant principle
inappropriately favours small metropolitan councils over struggling local governments in
regional areas:
If the current boundary system did not exist, and you walked into any party room
and put it up on the wall and said, “I think we need this for a system of local
government”, how many of you think your party room would adopt it? It is just
lunacy, but it falls down when you talk about: how many councils should there be?
The short answer is, I do not care. It does not matter diddly squat to me how many
councils there are in Western Australia, as long as they are based on a community
of interest and they are financially sustainable. If these are the two that get used—
East Pilbara is the biggest and Peppermint Grove is the smallest—the folks in
Peppermint Gove want a tiny little council and are happy to pay for it, who cares?
Who gets affected by that? My view is they should not get the minimum grant
because they made a choice that they can survive on that so they should not get a
minimum grant and we should use that minimum grant money to go to councils
that actually need it like the country shire councils that are in diabolical trouble.
But we have this standard of allocated federal funds to councils who do not need
it just to be fair. It is nonsense.324

Deterioration in Commonwealth grants over time
6.24

The Shire of Chapman Valley told the Committee that Commonwealth funding to local
governments should be characterised as allocation of essential revenue rather than financial
assistance:
The terminology needs to be changed from "Financial Assistance Grants" to
"Commonwealth Revenue Allocations" to remove the perception local
governments are grant reliant and stress the fact this is an as-of-right revenue
stream for local governments to provide services. The revenue allocated to all
other State & Commonwealth departments/organisations is based on the revenue
needed for them to provide the government services relevant to their
department/organisation. Why should local government be any different to Police,
Education, Health, etc.?325
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6.25

Financial Assistance Grants to local governments in all States and Territories currently
represent approximately 0.55 percent of Commonwealth taxation revenue.

6.26

The Committee heard that the general purpose grants component of the Financial Assistance
Grants has failed to keep up with community service demands, government cost shifting, and
economics changes in real terms.326

6.27

The City of Cockburn also told the Committee that the Commonwealth’s decision to freeze
indexation of Financial Assistance Grants from 2014 to 2017 has contributed to the
deterioration of Commonwealth grant funding.327

6.28

The ALGA is campaigning for the Federal government to restore Financial Assistance Grants
to one percent of Commonwealth taxation revenue, being the level of funding provided in
1996.

6.29

The ALGA’s 2019–20 Federal Budget submission sets out the basis for this campaign:
The financial sustainability of local governments and their ability to provide
essential services and infrastructure in their communities is further impacted by
the relative decline in core federal funding to local government in the form of
Financial Assistance Grants (FAGs). FAGs were equal to around 1% of
Commonwealth taxation revenue in 1996. However, despite an annual growth rate
in Australia’s Gross Domestic Product of an average 3.47% from 1960 until 2017,
FAGs have declined by around 43% in relative terms over the past 20 years, and in
2018 amount to approximately 0.55% of Commonwealth tax revenue.
The Commonwealth Government’s funding to local government through FAGs is
critically important. Untied in the hands of councils, the FAGs enable councils to
provide a mix of services and infrastructure appropriate to their local
circumstances and maintain the well-being of their communities. The funding
helps equalise the level of services across local governments nationally –
particularly in rural, regional and remote areas. FAGs are also critical for local
governments in high growth areas helping them to manage density and issues like
social cohesion, congestion, provision of open space and community services for a
growing population.328

6.30

WALGA strongly supports the ALGA’s campaign to restore Financial Assistance Grants to one
percent of Commonwealth taxation revenue.329

Evidence in submissions
6.31

Hon Paul Omodei told the Committee that the deterioration of Commonwealth funding is a
crucial issue for the sustainability of local governments in Western Australia:
Without the [Financial Assistance Grant] money, which is administered by the WA
Local Government Grants Commission, of which I was the chair for the last four or
five years, most regional local governments would be unsustainable. I think it is
very important to understand that and it is important that those FAGs—financial
assistance grants scheme funds—are maintained.330
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6.32

Mr Omodei told the Committee that some councils rely on grants to fund their operating
expenses:
if the FAGS money dropped tomorrow, we are going to have a lot of councils—at
the moment, for a lot of councils, their rate revenue is just enough to pay their
staff. As a matter of fact, some of them are relying on their grants to top up their
budgets.331

6.33

The Grants Commission’s submission expressed a similar concern:
Ever increasing costs and often limited rate and revenue bases mean a number of
local governments are heavily reliant on Financial Assistance Grants and other
grant funding as a major source of their revenue.332

6.34

The Grants Commission provided the Committee with a spreadsheet showing operating
grants333 as a percentage of each local government’s total operating revenue from 2015–16
to 2017–18. As set out in Table 3 below, the information provided by the Grants Commission
shows that in 2017–18:


almost half of all local governments relied on operating grants for 25 percent or more of
their revenue



18 local governments relied on operating grants for 50 percent or more of their revenue.

Table 3. Operating grants as a percentage of local government total revenue
2015–16

2016–17

2017–18

Local governments that draw more than
25% of revenue from operating grants

59 (43%)

84 (61%)

66 (48%)

Local governments that draw more than
50% of revenue from operating grants

11 (8%)

38 (28%)

18 (13%)

[Source: Submission 42 from the Western Australian Local Government Grants Commission, 6 August 2019,
attachment 3 (spreadsheet of ‘Local Government Reliance on Grants’).]

6.35

Hon Paul Omodei told the Committee that any further fall in Commonwealth funding will
jeopardise the sustainability of some local governments in Western Australia:
there are all these other issues to do with the state of local government and the
disruption in local government. I think they are peripheral issues that should be
able to be fixed. The sustainability of local government is fundamentally important.
If the commonwealth funds deteriorate any further, there will have to be forced
amalgamations and, in the end, the state will have to pick up the shortfall because
local government just will not have the wherewithal. 334
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State grants
6.36

The State government’s submissions described a number of State funding arrangements
regarding local government. These include:


the State Road Funds to Local Government Agreement 2018 under which local
governments receive a percentage of motor vehicle licence fees to fund the
improvement and maintenance of roads and bridges



funding to local governments to provide community infrastructure through the
Community Sporting and Recreation Facilities Fund, Royalties for Regions (via the
Department of Primary Industries and Regional Development), and other State
Government commitments



funding for the 104 Community Resource Centres located throughout Western Australia



funding for regional aviation infrastructure and airport services through the Regional
Airport Development Scheme



public transport infrastructure funding under a partnership agreement between the
Public Transport Association and WALGA



a range of fire and emergency service funding arrangements administered by the
Department of Fire and Emergency Services and funded through the Emergency Services
Levy.335

Country Local Government Fund
6.37

One of the issues raised in submissions was the impact of the cessation of funding for local
government capacity building programs under the Country Local Government Fund (CLGF).

6.38

The CLGF is a component of the Royalties for Regions program. 336 The CLGF aims to help
provide better regional infrastructure and support capacity building of country local
governments in Western Australia.337

6.39

The DLGSC told the Committee that CLGF grants administered by the DLGSC and former
local government departments comprised two discrete programs designated as CLGF 1 and
CLGF 2. CLGF 1 consisted of capacity building and structural reform initiatives which ran from
2009–10 to 2017–18. CLGF 2 consisted of a further set of capacity building initiatives which
ran from 2015–16 to 2017–18.338

6.40

The DLGSC’s 2018 annual report indicates that from 2009–10 to 2017–18 capacity building
initiatives to local governments were supported by $23.9 million in investment from the
CLGF.339
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6.41

Information provided by the DLGSC indicates that total actual expenditure on CLGF initiatives
from 2009–10 to 2018–19 was over $25.5 million.340 The DLGSC was unable to provide the
Committee with a breakdown of the cost of each initiative under the CLGF.341

6.42

One capacity building program delivered under the CLGF that received attention in evidence
was the elected member training program carried out under CLGF 1 from 2010–11 to 2017–
18.

6.43

The training program was delivered by WALGA in partnership with the DLGSC, and sought to
provide council members with key procedural knowledge and competencies needed for
sound decision-making and good governance.

6.44

Council members from 94 local governments participated in the program which was
completed by 31 December 2018.342

6.45

WALGA described to the Committee how the cessation of CLGF training will increase the cost
of capacity building for non-metropolitan local governments:
Mrs CRAIGIE: If I can, Chair, one of the issues, I guess, for local government—you
asked about improvements and things—with the taking away of the country local
government fund and requirement under the act review changes to bring about
change, it will become more expensive or a cost to our local governments to take
this training out to the regions because obviously it has to be paid for. Under the
country local government fund—I do not have the numbers with me—a lot of
training was undertaken in the regions under that fund. That no longer exists.
Obviously, we will have to go out and do training to get people across the line,
and we see that as a huge need and WALGA will be supplementing it where it can,
but the loss of that funding—I think it was 18 months ago—has made a big
difference to regional training being taken out.
Hon DIANE EVERS: That was a state government fund?
Mrs CRAIGIE: Yes.
Hon DIANE EVERS: How much was it roughly?
Mr BROWN: It was about $450 000 per annum we got for four years to get
training out into the country regions. It meant that elected members were paying
$50 a head for a training course rather than $400.
The CHAIRMAN: You would say it was a government subsidy, in effect.
Mr BROWN: Yes.
The CHAIRMAN: Was that a royalties for regions thing?
Mr BROWN: Yes.
The CHAIRMAN: And now it has reached its end and been canned.
Mrs CRAIGIE: And one of the issues, of course—again, I will use my council as an
example—we face airfares of at least $1 000, a return airfare—some days $1 000
each way—but going in advance a $1 000 airfare to bring an elected member to

340
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Perth, plus accommodation, to do some training. It is an expense on the council. It
works out cheaper to fly a WALGA person up, but it is still a cost. When we could
do it for $50 an elected member before, it certainly worked out to be better.343

6.46

WALGA also told the Committee that the introduction of compulsory training for council
members, although supported by WALGA, will introduce an additional cost:
The CHAIRMAN: And now, of course, there is compulsory training, is there not?
Mrs CRAIGIE: That is right, which we fully support. We think that training should
be mandatory, that people need to undertake some level of training, but it is an
impost on local government when there is no assistance coming from the states or
feds.
Hon DIANE EVERS: That training is all available online, though—is that not the
case?
Mrs CRAIGIE: The WALGA training will be available online.
Mr BROWN: Yes, there are options to do it online or in person.
Hon DIANE EVERS: And with technology improving, maybe that is just more what
you will do. I know the face-to-face stuff is important but —
Mrs CRAIGIE: What we are trying to encourage—what I am trying to encourage—
is to get councils to do it en mass so do it as a group because, apart from the cost,
also the benefit of just being in a room with your peers and all being able to
discuss things, and that way you get your whole council retrained again as well,
that we can make it available to all council members, not just those who are newly
elected.344

6.47

The loss of programs funded under the CLGF appears likely to impact on the DLGSC’s ability
to facilitate capacity building for non-metropolitan local governments.

FINDING 10
The cessation of the elected member training program under the Country Local Government Fund
has imposed additional costs on non-metropolitan local governments.

Road funding
6.48

Building and maintaining local road infrastructure is a key local government responsibility.
The sector is responsible for 127,503 km (60 percent) of Western Australia’s road network,
87,745 km of which is unsealed. Local governments are also responsible for around 900
concrete, steel and timber bridges on local roads. 345

6.49

Local governments also provide and maintain more than 15,800 km of sealed walking and
cycling paths and 715 km of gravel paths.346
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6.50

As at 30 June 2019 local government roads have an estimated replacement value of $29.57
billion.347

6.51

In 2018–19 total expenditure on local roads was $971.8 million. As shown in Figure 3 below,
local governments funded over half of this expenditure from their own resources (rates and
other revenues).

Figure 3. Sources of local government road funds 2018–19

[Source: Western Australian Local Government Association, Report on Local Government Road Assets & Expenditure
2018/19, p 2.]

6.52

Sources of Federal road funding in 2018–19 included $107.4 million for the road component
of Financial Assistance Grants,348 $56.8 million of Roads to Recovery funds 349 and $4.8 million
of Federal Black Spot funds.350

6.53

The Committee notes that on 22 May 2020 the Commonwealth Government announced a
new $500 million Local Roads and Community Infrastructure Program as part of its response
to the COVID-19 pandemic.351

6.54

State road funds are mainly provided through the State Road Funds to Local Government
Agreement and for reconstruction of assets through Disaster Recovery Arrangements. State
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funding in 2018–19 also included $6.3 million of Royalties for Regions and $9.85 million of
Black Spot funds.352
Road funding shortfall
6.55

The Grants Commission’s submission raised the issue of the road funding shortfall, being the
difference between the expenditure required to preserve local government road assets at
their current condition, and the (lesser) amount of actual expenditure:
In 2018-19, the asset preservation need of roads across the State was $755.9m,
while the amount available for distribution was $107.398m, representing just
14.2% of the asset preservation need requirement. This highlights a significant
difference in funding from the amount the Commission can provide to local
governments and what is required to maintain current road assets. The gap must
be made up by local governments through own source revenue or other road
grants. For your information, in 2017-18, it was estimated that local governments
spent $575.5m on local roads, which effectively means the local government road
assets will continue to decline.353

6.56

The Grants Commission’s 2018–19 annual report notes that:
the disparity between the preservation need and the grant received for roads is a
major concern for all local governments and the Commission, and without the
ongoing injection of funds (including direct grants from Mains Roads WA and the
Commonwealth’s roads to recovery funding), the condition of local roads will
continue to deteriorate.354

6.57

WALGA’s submission described the effect of the road funding shortfall in further detail:
This [road funding] gap has grown by around $48 million per year over the past
five years. The gap between actual and required expenditure on roads is largest in
the Wheatbelt region and has been for many years. The cumulative effect of this is
clear in road condition data across the network, where between 20 and 25 percent
of the sealed roads are in a poor or very poor condition. This challenge is not able
to be resolved by Local Governments alone. In the Wheatbelt South Region it has
been calculated that, in aggregate, Local Governments would have to spend 100
percent of their revenue raising capacity (a theoretical maximum calculated by the
WA Local Government Grants Commission) in addition to the grants received in
order to meet their road preservation needs. The increased service levels required
by high productivity vehicles (over-mass, road trains) add to the challenges faced
by Local Governments in these regions.355

6.58

WALGA’s Report on Local Government Road Assets & Expenditure 2018/19 (2018–19 Road
Report) further addresses the road funding shortfall. The 2018–19 Road Report:


records that the shortfall between local government expenditure on road preservation
and the amount required to maintain roads at their current condition has continued to
increase over the past five years (as shown in Figure 4 below)
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observes that the local government sector does not have the financial resources required
to fully maintain its road network and to keep up with its road improvement needs.356

Figure 4. Shortfall between road asset preservation needs and expenditure

[Source: Western Australian Local Government Association, Report on Local Government Road Assets & Expenditure
2018/19, p 4.]

FINDING 11
The local government sector does not have the financial resources required to fully maintain its
road network and to keep up with its road improvement needs.
FINDING 12
The shortfall between local government expenditure on road preservation and the amount
required to maintain roads at their current condition has continued to increase over the past five
years to $155.74 million in 2018–19.
6.59

6.60

The 2018–19 Road Report also notes that over the entire State local governments:


spent 16.3 percent of their estimated revenue capacity on road preservation in 2018–19



would have had to spend 22 percent of their estimated revenue capacity (an additional
5.7 percent) to make up the road funding shortfall.357

The 2018–19 Road Report sets out the dramatic variation in capacity to make up the shortfall
across local government regions. For example, in 2018–19:


local governments in the metropolitan region needed to spend 8.4% of their estimated
revenue capacity on road preservation to make up the funding shortfall (and actually
spent 13.9 percent)

356
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6.61

local governments in the Wheatbelt South would have had to spend 95.2 percent of their
estimated revenue capacity on road preservation to make up the funding shortfall (and
only spent 24.1 percent).358

Submissions raised increasing road freight transport and the closure of the Tier 3 rail lines as
factors that are increasing road maintenance costs for non-metropolitan councils.359

FINDING 13
Maintenance of road assets for non-metropolitan councils is increasingly becoming financially
unsustainable.
6.62

The CEO of the Shire of Coolgardie pointed out that road funding provided to
non-metropolitan local governments does not reflect the value that the local government
sector provides to other spheres of government:
We have got a massive road network throughout the whole region supporting a
massive mining industry needing to do things. The comparison is what is coming
out of the region. I talked about nearly $12 billion in GDP coming out of the
region into the government, and also paying fuel tax and excise tax to the federal
government. If you look at that compared with the money and contributions
coming back in through regional road group funding or other funding and things,
I think, if that helps, that is a little bit to do with it, because the local governments
are trying to support the mining industry, which is really significant to the state,
but yet the funding coming back probably does not reflect what is going on
collectively with the mining industry and the local governments in those regions
working together.360

6.63

In the Committee’s view the level of support provided by the State to non-metropolitan local
governments to address the road funding shortfall is an important issue that would benefit
from further inquiry, including by any further parliamentary committee as discussed from
5.75.

6.64

Any further inquiry should include consideration of the long term outlook for rising regional
road maintenance costs.

6.65

Hon Paul Omodei told the Committee that the Commonwealth returns a disproportionately
small amount of the taxes that it receives from Western Australian motorists to Western
Australia as road and transport project funding:
The road taxes—there is a report, the RAC ACIL Allen report, which was raised
during the local government conference annual general meeting. It is projected to
pay $3.3 billion in motoring taxes in this next year, and only $562 million of that
comes back in road and transport projects. The large proportion of the fuel tax
levy is not applied to roads. It has become a taxing medium for the federal
government.361

6.66

As identified by Mr Omodei, RAC WA commissions ACIL Allen Consulting (ACIL Allen) to
prepare an annual report detailing the taxes, fees and charges paid by Western Australian
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motorists compared to the spending by all levels of government on roads and activities that
directly benefits WA motorists.362
6.67

ACIL Allen’s October 2018 report estimates that in 2018–19 the Commonwealth Government:


collected $2,876 million in revenue from WA motorists



transferred



o

$863 million to the Western Australian State Government

o

$764 million to Main Roads WA for its asset investment program

o

$58 million to local government

retained $1,191 million in the Commonwealth Consolidated Fund.363

6.68

The ACIL Allen report suggests that taxation revenue received by the Commonwealth from
Western Australian motorists exceeds its road expenditure responsibilities. In contrast,
Western Australian local governments’ road expenditure responsibilities significantly exceed
their revenue generated through rates and other own-source income.

6.69

As WALGA suggests, this significant vertical fiscal imbalance between the Commonwealth
and local governments is an important factor contributing to revenue constraints on the
sector. WALGA highlights the road funding shortfall as a tangible manifestation of these
constraints.364

6.70

Mr Omodei suggested that the Committee recommend that the State Government lobby the
Commonwealth for a bigger share of motoring taxes.

Motor vehicle licence fees allocated to local government
6.71

The Committee heard that State road funding to local governments from motor vehicle
licence fees has declined.

6.72

The State government’s submission describes how licence fees are allocated under the State
Road Funds to Local Government Agreement 2018:
[The] Agreement provides an allocation of funds to local governments in Western
Australia for the improvement and maintenance of roads and bridges. The
quantum of funding in the Agreement is based on a percentage of motor vehicle
licence fee collections by the State Government. This Agreement is the fifth
agreement between State and local government in Western Australia and is based
on the equivalent of 20 per cent of motor vehicle licence fee collections being
allocated to assist with the improvement and maintenance of the local
government road network.
For many years, this arrangement has been of enormous significance to both State
and local government in Western Australia. The Agreement is intended to ensure
that the available funds are allocated across the State of Western Australia,
focusing on areas of strategic importance and areas that will provide maximum
benefit.

6.73

Several local government submissions noted that local governments previously received
more than 20 percent of motor vehicle licence fees.365 The Shire of Wagin described the
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background to the current arrangement under the State Road Funds to Local Government
Agreement 2018 as follows:

6.74

-

Local Government was traditionally responsible for vehicle licencing. When the
State took responsibility for that function, a deal was struck to return 27% of
the funds to Local Government for road maintenance. This has been eroded to
the current 20% for which Local Government is told “to be grateful”

-

Recently the State Government attempted to remove the vehicle licencing
exemption that Local Government received as part of the negotiated State
takeover of licencing. Local Government fought and won a reprieve in the
Upper House. The State then took the equivalent amount out of direct road
funding to prop up its budget.366

The Committee discussed this issue with the President of the Shire of Wagin at a hearing on
27 February 2020:
Hon LAURIE GRAHAM: Moving on to a slightly different topic, Councillor Blight,
you mentioned in your submission 27 per cent reducing to 20 per cent over time,
of the licensing fees. How have you made up that shortfall? Is that, again, being
made up by the rates or is the shortfall be made up in other ways?
Councillor BLIGHT: We have very limited capacity to make it up, so we have two
choices. We either raise rates or we reduce services, and in this instance that seven
per cent shortfall was road funding; we have attempted to maintain our roads. We
cannot continue to under-fund the maintenance of our roads, so in the Shire of
Wagin’s case we have under-maintained the footpaths in the town of Wagin. We
recognise that now, so we have a catch-up on footpaths in the town of Wagin.
One could say that seven per cent differential went from the footpaths to the
roads. The roads are not all gravel tracks and farm roads; they are also represented
in a town the size of Wagin, where we have significant town roads as well. It is
really just a matter of shifting the funds around. I would suspect that we would
probably have shifted some funds and raised our rates by half of that three to four
per cent to cover the shortfall.367

RECOMMENDATION 7
The Government consider returning to local governments at least 27 percent of motor vehicle
licence fee collections.

Rates
6.75

The LG Act authorises each local government to impose rates on land within their district. 368

6.76

Local government rates are calculated annually using a three step process:


Step 1—The local government determines the total rate revenue required by subtracting
non-rate revenue (grants, fees and charges, and other revenue) from the total amount
needed to fund the annual budget.



Step 2—The local government calculates a rate in the dollar by dividing the total rate
revenue required by the combined value of all rateable land.
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Step 3—Each ratepayer’s individual rates are calculated by multiplying their land value by
the rate in the dollar.

6.77

Generally, land used for rural purposes is valued at unimproved value (UV) and land used for
non-rural purposes is valued at gross rental value (GRV).369370

6.78

Changes to the method of valuing land for rating purposes are determined by the Minister.
Local governments are responsible for identifying any change in land use within their district
and applying to the Minister to ensure the correct method of valuation is used.371

6.79

Land valuations are conducted by the Office of the Valuer General in accordance with the
Valuation of Land Act 1978. GRV valuations occur every three to six years and UV valuations
occur every year.372 The Valuer General is independent of the State Government, and
valuations occur without local government input.373

6.80

Local governments must comply with specific requirements set out in the LG Act, including
the imposition of differential general rates and minimum payments. The State government’s
submission notes that the DLGSC’s review of the LG Act is considering potential reforms to
these provisions.374

General issues raised in submissions
6.81

Submissions from individuals raised a range of issues regarding rates.

6.82

Some submissions criticised rate rises resulting from what they perceive as unnecessary
council expenditure on public works, social functions, travel, and international city
partnerships.375

6.83

Submissions also expressed concern regarding rate rises exceeding inflation.376 One
individual submission provided a detailed analysis of their local government’s rate increases
over the past decade, and claimed that ratepayers have paid 20 percent more than they
should have due to irresponsible budgeting and poor financial oversight from council.377
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ibid., s 6.28.
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Unimproved Value, or UV, is the value of land only. It does not include the value of your home, other structures or
improvements. GRV represents the gross annual rental that a property might reasonably be expected to earn
annually if it were rented, including rates, taxes, insurance and other outgoings: Landgate, web page updated
31 May 2020, Property Valuations (Unimproved Value (UV) tab). See: https://www0.landgate.wa.gov.au/forindividuals/property-valuations. Viewed 24 June 2020.
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Department of Local Government and Communities, Local Government Operational Guidelines Number 2 –
Changing Methods of Valuation of Land, March 2012, p 3. See:
https://www.dlgsc.wa.gov.au/department/publications/publication/changing-methods-of-valuation-of-land.
Viewed 31 July 2020.
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Landgate, web page updated 31 May 2020, Property Valuations. See: https://www0.landgate.wa.gov.au/forindividuals/property-valuations. Viewed 24 June 2020.
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Submission 274 from the State Government, 19 September 2019, p 24.
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6.84

The City of Mandurah’s submission noted, however, that State government charges have
increased at a higher rate than local government rates:
A criticism that rates have increased significantly over time need to be considered
in the context of the following points:

6.85

•

Overall, the value of rates charged by all local governments in Australia
expressed as a percentage of Gross Domestic Product (GDP) has remained
relatively static since 2000 at approximately 2.5%. This indicates that general
rate growth has maintained parity with economic growth.

•

State government charges on households such as electricity, water and motor
vehicle registrations have increased by more significant margins. For example,
residential electricity prices in the South West Interconnected System for a
representative consumer increased by 7% between 2017/18 and 2018/19 and
are expected to increase by 4.5% to 2021.

Submissions also highlighted the impact of rate increases on low income earners and
pensioners.378 Hon Paul Omodei emphasised this point to the Committee:
There is a feeling out there in the community and in a lot of communities that
rating, whilst it might be deductible for commercial businesses and farmers, for
residential people it is not. It is getting to a point where it is a tipping point, where
it is becoming very difficult for low income families. 379

6.86

A number of submissions raised complaints about changes to their property’s rating
methodology from UV to GRV. The City of Swan told the Committee that the distinction
between rural and non-rural use of land under the LG Act needs to be clarified, and more
needs to be done to explain the rating process to ratepayers:
The City of Swan receives a number of complaints regarding the application of
differential rates, in particular the application of UV rates and GRV rates.
Much of the feedback received from the community relates to the definitions and
lack of clarity surrounding the term 'rural use'.
...
If the current valuation methods are to be continued, then legislation is required to
define 'predominant use' and 'rural use' for determining the application of
unimproved values.
The City seeks clarity to the definitions and public education of ratepayers
pertaining to Local Government valuations and rating.380

Rate transparency and accountability
6.87

Many individual submissions expressed concerns regarding a lack of transparency and
accountability in the rating process. Some submissions called for greater transparency about
whether rate rises were caused by operational or capital expenses.
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Submission 79 from Ian Ker, 20 August 2019, p 5; and submission 131 from Shane Searle, 8 September 2019, p 1.
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Hon Paul Omodei, transcript of evidence, 17 February 2020, p 15.
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Submission 208 from the City of Swan, 13 September 2019, p 3. The Committee notes that WALGA has recently
commenced a campaign to explain council rates to the public: Western Australian Local Government Association,
Council Rates Explained. See: https://walga.asn.au/rates. Viewed 24 June 2020.
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6.88

Local government submissions also emphasised that, outside of reducing expenditure, rate
rises are often a local government’s only option when it is given additional responsibilities by
other levels of government without adequate compensation.381

6.89

The Chamber of Minerals and Energy suggested a number of improvements to the rating
system to ensure that the rating process is transparent, reviewable, and does not result in
rates cross-subsidising the delivery of underperforming and unsustainable goods, services
and assets.382

6.90

Several local governments were particularly critical of the State government requiring local
governments to collect State levies through rates notices.

6.91

The City of Armadale described how the Emergency Service Levy and the Waste Avoidance
and Resource Recovery levy typically make up 16 percent of the total amount charged in an
average rates notice for a residential property, but are not recognised by ratepayers as a
State cost not imposed by local government.383

6.92

The City of Wanneroo’s submission noted that local governments receive no funding and are
unable to charge fees for administering the State’s pensioner rebate scheme, which costs the
City an estimated $120,000 per annum. 384

Rate capping
6.93

The Town of Cambridge told the Committee that it supports rate capping as a way to
encourage efficiency and cost effectiveness. The Town noted that rate capping is used in
Victoria, New South Wales, and South Australia.385

6.94

The Committee discussed rate capping with the Town of Cambridge’s Mayor and CEO at a
hearing on 16 March 2020:
The CHAIR: You also say that you support rate capping on a local government’s
capacity to raise revenue. Is there anything further you can tell us on that? What
do you mean by “rate capping”?
Mayor SHANNON: I guess you see every year the discussion about people’s rates
going up and by what per cent they are going up. I think our council can speak in
the majority: we do not feel that you should just allow staff and administration to
say, “This year are going to do a three per cent rate increase”, because there is no
incentive to spend the money wisely. I think, from a council perspective, you
simply rate ratepayers and you raise your revenue from ratepayers, and if you do
not try to effectively and efficiently spend that money, it is very hard after the fact
to have oversight. It is a little bit like every ratepayer—we all live within our means.
I think it is important, from a rate-capping point of view, to say, “Look, you
shouldn’t have rates that are increasing to four per cent when that’s not where CPI
is going.” It should be close to where CPI is going, unless you have an additional
project that you are trying to put into your local government, and when you have
an additional project, if you do not sell something, then you probably need to

381

Submission 18 from the Shire of Yilgarn, 19 July 2019, p 2; and submission 124 from the Shire of Gingin,
2 September 2019, pp 1–2.
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raise your rates above it. But I believe there should be some sort of business case
effectively put as to why you are going to be higher than CPI. 386

6.95

The Committee raised whether rate capping would detract from local governments’ financial
autonomy:
Hon DIANE EVERS: I just want to explore this further, because I think it is
something that you are suggesting would take some of that decision-making away
from the local governments themselves. Having been in local government,
sometimes there will be councils that try to hold that back, but they find
themselves getting caught out three or four years down the track because they
have kept their rates low and now they cannot put them up more than CPI. It is an
unofficial thing that a lot of councils aim for, anyway. What are your feelings on
that? Do you see that as something that councils should not have the ability to
judge for themselves and you are happy to take that decision-making capacity
away from them and have it where they actually have to go and apply to the
department or something if they want to put it higher than CPI?
Mayor SHANNON: I actually think it makes them much more responsible with the
spending that occurs. It therefore has this circular effect, where they are going to
exercise better scrutiny and oversight in the operational function.
Mr GIORGI: My view is that I think if you have a benchmark of CPI to start with,
that does bring it back and makes people actually work harder to try and be more
careful to put a transparent budget forward. As I said, you have your long-term
financial plans—your four and 10 years and so forth; that is what we are all being
encouraged to do—so if there is a major project that goes beyond the normal
day-to-day operations, then that can be put forward as a business case. But if you
use the benchmark at CPI as a start, then I believe that administrations work
harder to go back and review it and come up with a much more transparent
budget.387

6.96

The Committee also discussed rate capping with the CEO of the Town of Mosman Park:
Hon MARTIN ALDRIDGE: Can I ask a question on rating while we are on this
topic. We heard earlier today in public evidence from the Town of Cambridge that
they were in support of rate capping, which has been a public discussion from time
to time. I think, if I am not mistaken, the Town of Mosman Park has been on the
news at various occasions around providing what perhaps might be described as
additional services to ratepayers, or a higher level of service on the basis that they
are prepared to pay through higher rates’ notices. Does the town have a view
about how to balance what the Town of Cambridge is arguing for, which is an
external regulation of rate setting, versus an ultimate accountability to ratepayers
in terms of what is acceptable?
Ms BYWATER: I am not sure of the Town of Mosman Park’s official position on
this, but certainly given that local government is a place-based organisation, I
think it is appropriate for local councillors who are elected to represent their
community to make that decision, very mindful that it has an impact on the local
community. I come from an environment in New South Wales where rate pegging
is certainly something that has always been, so I have certainly seen the challenges
that come with rate pegging, and they are quite extensive. That is something that I
know is ongoing in New South Wales. It does have its costs as far as the
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Keri Shannon, Mayor, Town of Cambridge, transcript of evidence, 16 March 2020, p 7.
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Keri Shannon, Mayor, and John Giorgi, Chief Executive Officer, Town of Cambridge, transcript of evidence, 16
March 2020, p 8.
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community is concerned, but it also has benefits in terms of if there are
opportunities to explore revenue-raising opportunities. Again, in the context of
Town of Mosman Park, there are limited opportunities for alternative revenue
streams.
Hon MARTIN ALDRIDGE: Is one of the risks, the potential of—we have heard a
lot of people talk about the one-size-fits-all approach is not what local
government should be pursuing. Is this perhaps another trap that we might fall
into; which is, a local that has an increasing rate base and rate revenue having a
particular view versus others who may have diminishing rate bases and rate
revenues.
Ms BYWATER: Yes.388

6.97

WALGA’s submission told the Committee that the local government sector opposes rate
capping or any externally imposed limit on local government’s capacity to raise revenue as
appropriately determined by the council.389

Rate exemptions
6.98

6.99

The LG Act provides that all land is rateable unless it is exempt. A number of categories of
land are exempt from rates including:


Crown land used for a public purpose



certain land owned by a local government or regional local government



land used or held by a religious body



land used exclusively for charitable purposes



land owned by or leased by Cooperative Bulk Handling Limited.390

The DLGSC’s discussion paper on rates, fees and charges 391 notes the broad arguments for
and against rate exemptions:
There is an argument that everyone should pay local government rates as
everyone uses the services and facilities provided by the local government, from
roads to parks and community facilities. In addition, rate exemptions can have a
significant impact on the capacity of local governments to raise rate revenue,
especially in regional and remote areas. It is then left to the ratepayers to make up
the shortfall.
Nevertheless, a number of organisations provide important services within the
community with very limited funding. If those organisations are required to pay
rates, it may impact on the ability for them to continue to provide those services.
This may ultimately cost the local government in having to provide the services in
house or alternatively the services to the community are removed or reduced.
Examples could include aged care, domestic violence support services and
disability service providers.392
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Carissa Bywater, Chief Executive Officer, Town of Mosman Park, 16 March 2020 p 4.
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Submission 150 from the Western Australian Local Government Association, September 2019, p 15.
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Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Rates, Fees and
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6.100

WALGA told the Committee that the Local Government sector supports a broad review into
the justification and fairness of all rating exemption categories under the LG Act. 393

6.101

The Committee heard from WALGA that rating exemptions undermine the efficacy of the
rate system, represent a significant revenue leakage for local governments, and can unfairly
transfers the rate burden to non-exempt ratepayers.394

6.102

A survey of its members conducted by WALGA in July 2018 found that the total value of
revenue foregone in 2017–18 as a result of rating exemptions was $45,633,541, or
approximately two percent of total rates revenue. In dollar terms, the largest overall financial
impost on the sector was from rating exemptions for land used exclusively for charitable
purposes.395 This exemption is discussed in detail from 6.107 below.

6.103

The Town of Mosman Park’s submission summarises the unfairness that can arise from rate
exemptions:
Those who live in non-rateable properties enjoy the benefit of the Town’s services
in the same way as those who pay rates. The Town supports amendments to the
Act that would result in a fairer spread throughout a local government district of
the rate-paying burden. 396

6.104

The Committee notes that rate exemptions are being considered as part of the DLGSC’s
review of the LG Act.397

6.105

Submissions identified a number of issues with the current system of rating exemptions. A
comprehensive review of all rate exemption issues raised with the Committee is beyond the
scope of this report.

6.106

However, the Committee identified the charitable purposes rate exemption as an issue that
requires particular attention.

Charitable purposes rating exemption
6.107

Section 6.26(2)(g) of the LG Act exempts ‘land used exclusively for charitable purposes’ from
local government rates.398

6.108

The LG Act does not define the meaning of ‘charitable purposes’. Accordingly, the term
‘charitable’ bears a technical legal meaning determined by reference to:


the Preamble to the Statute of Charitable Uses enacted by the English Parliament in 1601



the four principal divisions of charity stated by Lord MacNaughten in the House of Lords’
decision in Commissioners for Special Purposes of Income Tax v Pemsel,399 namely:
o

trusts for the relief of poverty

o

trusts for the advancement of education

o

trusts for the advancement of religion
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Submission 150 from the Western Australian Local Government Association, September 2019, p 44.
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ibid.
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Submission 78 from the Town of Mosman Park, 20 August 2019, p 4.
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The Committee notes also that rate exemptions are being considered as part of the review of the Local
Government Act 1995: Department of Local Government, Sport and Cultural Industries, Consultation Report –
Rates, Fees and Charges, Western Australia, November 2019.
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o
6.109

trusts for other purposes beneficial to the community and not falling under any of
the preceding categories.400

WALGA’s Best Practice Guidelines for assessing charitable land use exemption applications
note that:
Australian case law ... establishes that poverty need not be destitution and may
extend to the promotion of culture. Further, indigenous people have been
judicially and statutorily recognised as being severely disadvantaged in Australian
society and are a “class which, generally speaking, is in need of protection and
assistance.”
Australian case law has found that some incidental uses of the land does not
destroy the exclusiveness of the use of the land for charitable purposes and so fall
within sub-section 6.26(2)(g). The proper test for determining whether land is used
exclusively for charitable purposes is:
(a) if land is used for a dual purpose, then it is not used exclusively for
charitable purposes although one of the purposes is charitable; and
(b) if the use of the land for a charitable purpose produces a profitable byproduct as a mere incident of that use, the exclusiveness of the charitable
purpose is not thereby destroyed.401

6.110

Several submissions told the Committee that the charitable purposes rating exemption
unfairly allows commercial operations to avoid paying rates.

6.111

WALGA told the Committee that the local government sector supports exempting genuine
charitable organisations from paying rates. However, the charitable purposes exemption has
been extended beyond its original intention and now provide ratings exemptions for noncharitable purposes, which unfairly increase the rate burden on other ratepayers.402

6.112

LGPAWA’s submission provided a similar description of the issue:
The meaning of “charitable purposes” has been taken advantage of over the years,
whereby there are many current examples of independent living units for seniors,
which are generally provided at commercial rates, claiming exemption from paying
rates. Over recent years the interpretation of “exclusively used for charitable
purposes” by the Courts and the State Administrative Tribunal has extended
beyond the original intention. Many other “Not for Profits” are now claiming rating
exemptions when their operations are being run on a commercial basis. Chambers
of Commerce and Industry, the Motor Trades Association and the Australian
Institute of Management have been able to claim rating exemptions using the
extended interpretations of this section of the Act. A review of the intent of this
part of the Act is warranted.403

6.113

WALGA’s submission also raised concerns that an increasing number of charitable purposes
exemptions are being sought as the State Government transfers management of public
housing to the not-for-profit sector. The Committee heard that while the Department of

400

City of Mandurah v Australian Flying Corps & Royal Australian Air Force Association (WA Division) Inc (2016)
50 WAR 466; [2016] WASCA 185 from [42] per Buss P.
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Western Australian Local Government Association and WA Rates Officers Association, Rates and Charitable Land
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Housing voluntarily pays an amount equivalent to rates on its public housing stock, the notfor-profit sector has not continued this practice. 404
6.114

A number of individual local government submissions supported WALGA’s position that:


charitable purposes rate exemptions for commercial business activities of charitable
organisations should be eliminated



the scope of the charitable purposes exemption should be clarified.405

Previous consideration of the charitable purposes rate exemption
6.115

In 2005 the Local Government Advisory Board (LGAB) delivered a report on its inquiry into
the charitable purposes rate exemption.

6.116

The LGAB considered whether retirement villages operated by not-for-profit organisations
should be exempt from rates. The LGAB’s view was that a rate exemption should only be
provided where the not-for-profit organisation provided subsidised accommodation:
The Board considers that retirement villages that provide subsidised
accommodation (and therefore do not operate on a commercial basis) are not in
direct competition with for-profit operators. They cater for residents who have
limited financial means and, who without financial support, may not be able to
afford retirement village style accommodation in a for-profit complex.
However, the Board considers that it would not be fair or equitable to exempt
from rates, ILUs [Independent Living Units406] in NFPO [not-for-profit
organisations] operated retirement villages that are provided on a commercial
basis.407

6.117

6.118

The LGAB relevantly recommended that:


the LG Act be amended to remove rate exemptions for commercially operated
retirement villages



a minimum subsidy be set to determine when the rate exemption will apply.408

The LGAB also noted strong concerns from local governments regarding perceived cost
shifting from the State as a result of Homeswest housing stock being transferred to
community housing providers.409 Homeswest had paid rates despite being exempt under
legislation. After properties were transferred to community housing providers, a number of
providers successfully sought rate exemptions.410
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Submission 45 from the Shire of Yilgarn, 7 August 2019, p 45; submission 78 from the Town of Mosman Park,
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6.119

The LGAB recommended that local governments be compensated for the loss of rate income
arising from the transfer of Homeswest property. 411

6.120

Rate exemptions for commercial (non-charitable) business activities of charitable
organisations were addressed again in 2010 by the Local Government Reform Steering
Committee (Steering Committee).

6.121

The Steering Committee recommended that the LG Act be amended to eliminate any
exemption for commercial business activities of charitable organisations. Alternatively, the
Steering Committee recommended that the State government establish a compensatory
fund to cover this revenue shortfall, similar to the pensioner discount provisions.412

6.122

The Steering Committee noted that:
The removal of rate exemptions for commercial activities of charitable
organisations is a long standing policy position of [WALGA]. The most prominent
example is the case of Independent Living Units that claim rate exemptions under
charitable purposes because they are run by a charity. The ILUs are not operated
for a ‘charitable purpose’ however – they are operated commercially and most
residents do not require ‘charity’ but because they happen to be run by a
charitable organisation they are exempt from rates. The recommendation is
requesting the charitable purposes exemptions to be tightened so that business /
profitable activities of charities no longer be rate exempt. 413

6.123

The Steering Committee also recommended that the then DLG research the definition of
charitable land that comes under the Aged Care Act 1997 (Cth) to ascertain if that definition
could be used to determine the application of the charitable purposes rate exemption under
the LG Act.414

Evidence at hearings
6.124

The Committee discussed the charitable purposes exemption with a number of witnesses
who identified the following issues:


the number of social housing properties seeking exemptions, and amount of rates
pushed to other ratepayers, is growing415



based on the existing legal authority councils feel they have no ability to challenge a
charitable purposes rate exemption application for premises where a charitable
organisation is operating a counselling service that charges commercial fees 416



where the exemption is granted to a housing operator it can be unclear whether the
benefit of the exemption is passed on to residents417



the exemption is a challenge for the whole local government sector, particularly given
the growing level of services that the sector provides to seniors418
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6.125

the charitable purposes rate exemption needs to be reviewed and addressed. 419

The Committee discussed the issue presented by land used as retirement villages with Henry
Zelones, the former Mayor of the City of Armadale, at a hearing on 21 October 2019:
The CHAIRMAN: ... Are there any particular categories that you would see it might
be useful to revisit whether or not they have rate exemptions?
Mr ZELONES: Yes. A couple of factors that impact on us and our neighbour down
the road is the aged retirement villages at times. I remember doing a service call
on one member who quite boasted about it—a millionaire, I might add, and I
know them well as a resident of the City of Armadale, who moved into one of
these retirement places ... My point of it is that she was rate exempt in that place. I
question why a person of that capacity would be putting a burden on fellow
ratepayers who now have to pick up the gap. It might be only a few cents or a
couple of dollars per ratepayer, but you multiply that out by so many. For us, it is
getting up to two or three per cent of our annual rate. We only raised our rates
this year by 1.5 per cent, but more than lost it in our rate exemptions. You can see
the difficulty we are faced with and how you have to do this.420

6.126

Ian Cowie, CEO of the City of Gosnells, described to the Committee his local government’s
experience with the apparent unfairness of for-profit ILUs receiving charitable purposes rate
exemptions:
Mr COWIE: ... In Gosnells, I think at the last count we were effectively losing
$1.2 million a year in terms of rate exemptions. When you think our rate base take
is about $97 million, it is a bit over one per cent. I think that from a philosophical
position, we have got no problem with places like nursing homes being seen as
charitable and not paying rates, but I think the one issue for many local
governments is the independent living units, where they can often claim rate
exemptions. What you pay to get into independent living units is not charitable. It
is basically market rates to buy into a unit there. Then, obviously, the profit might
not be distributed, but it stays within the company. Our view has been that for
those independent living units, they should be paying rates. It becomes clearly
inequitable for people who do not move into those units, partially because they
cannot afford to get in but are living in the community. They actually have to pay
rates. But if you can afford to buy into one of these independent living unit
groups, you suddenly become rate exempt. That seems to me to be fairly, well,
inequitable.421

6.127

Garry Hunt, CEO of the City of Joondalup, told the Committee that the exemption effectively
shifts the rate burden to all other members of the community, and that clearer guidance
regarding what is and is not charitable is required:
Mr HUNT: ... The fundamental principle I believe in is that you are spreading the
cost of the operation of the services across the whole of the community. Every
time you give an exemption, that means someone else pays more. ... where we
used to get rates from, let us call it public housing, all of a sudden now you do not.
They consume the same services as someone who is in a property that is paying
rates. It started small and it seems to me it is probably not a tsunami or an
avalanche, but it is a significant proportion and I do not think we have quite, as an
industry or a sphere of government, got our heads around what that really means.
... it is something that has happened over time and now all of a sudden we are
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faced with the reality of: should it be charitable or should it not be charitable? And
if it is charitable, then the definition of what is charitable needs to be clarified.
Hon LAURIE GRAHAM: ... How would you go about drawing that line?
Mr HUNT: I think you can only do it by the definition of what is charitable.
Effectively what has happened is a decision is made somewhere from a policy
sense. The state government will not provide the housing in the way it did. It is
providing it in another way. Well, if it was providing and paying rates in the past,
why would that not flow in the future?422

6.128

The Mayor of the Town of Cambridge also told the Committee that the rate exemption
needs to be clarified:
Hon CHARLES SMITH: Do you think that law should be changed?
Mayor SHANNON: I think it should be tightened. I do not think as a council we
have any issue, where a charity is operating within the town and obviously
providing a community benefit, to having them operating there. Certainly
Salvation Army and all those guys who have a clear, predominant, 100 per cent
charitable purpose, we certainly would never question them having a rates
exemption. It is where these people have a 10 per cent charitable purpose and
they are claiming the exemption that it is becoming more and more problematic
for the town, and particularly the Department of Housing.423

Committee reflection
6.129

WALGA told the Committee that the LG Act needs to be amended to clarify when the
charitable purposes rate exemption should apply.424

6.130

WALGA’s submission largely reflects amendments recommended by the LGAB in 2005 and
the Steering Committee in 2010.

6.131

It is unclear to the Committee why this matter has not yet been addressed through
legislative reform. Charitable purposes rate exemptions represent significant revenue leakage
for local governments who, as discussed in the previous chapter, are facing increasing costs
and diminishing grant revenue.

6.132

The Committee has also heard consistent evidence that the charitable purposes rate
exemption produces perverse outcomes and may inappropriately shield commercial
operations from paying rates.

6.133

The Committee notes that the DLGSC is considering clarifying who is and isn’t eligible to
receive the charitable purposes exemption as part of its consideration of rating issues during
stage two of the review of the LG Act.425

6.134

The Committee notes also the Review Panel’s recommendation that the Economic
Regulatory Authority be asked to undertake a review of the rating system, including a
thorough examination of the case for the current wide range of exemptions. 426

422

Garry Hunt, Chief Executive Officer, City of Joondalup, transcript of evidence, 28 October 2019, pp 17–18.

423

Keri Shannon, Mayor, Town of Cambridge, transcript of evidence, 16 March 2020, pp 9–10.

424

Submission 150 from Western Australian Local Government Association, September 2019, p 46.

425

Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Rates, Fees and
Charges, Western Australia, September 2018, pp 9–11; Department of Local Government, Sport and Cultural
Industries, Consultation Report – Rates, Fees and Charges, Western Australia, November 2019, pp 8–12.

426

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 38.
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6.135

In the Committee’s view the charitable purposes rate exemption is in need of much-overdue
reform.

RECOMMENDATION 8
Recognising that the current charitable purposes rate exemption produces perverse outcomes and
may inappropriately shield commercial operations from paying rates, the Government clarify the
charitable purposes rate exemption in any new local government Act.
RECOMMENDATION 9
The Government conduct a broad review of the rate exemptions to be included in any new local
government Act.

Beneficial enterprises
6.136

The LG Act prohibits a local government from forming or acquiring control of an
incorporated company or any other body corporate other than a regional local government
or regional subsidiary.427

6.137

A regional local government may be formed by two or more local governments to do things
(its ‘regional purpose’) for all of the participants (for example, run a waste management and
recycling facility).428 With some exceptions, a regional local government is a local
government and has all of the functions, powers and obligations of a local government that
are relevant to its regional purpose.429

6.138

A regional subsidiary may be formed by two or more local governments to carry out a
particular activity (for example, payroll or records management) or provide a particular
service jointly.430 As discussed above from 3.36, no regional subsidiaries have been formed
since the amendments came into force in January 2017.

6.139

The LG Act also limits an individual local government’s ability to conduct commercial
activities by:


requiring a local government that intends to carry out a trading undertaking or enter
into a land transaction above a certain value to prepare a business plan, publicly
advertise the proposed activity, and consider any submissions431



only allowing a local government to give security over a limited range of assets (general
rates and non-specific grants) when borrowing.432

WALGA’s support for a beneficial enterprise model
6.140

WALGA told the Committee that the LG Act should be amended to enable local governments
to establish beneficial enterprises (formerly known as council controlled organisations).

6.141

WALGA’s submission described beneficial enterprises to the Committee as follows:

427

Local Government Act 1995 s 3.60.

428

ibid., s 3.61 and s 3.62(2).

429

ibid., s 3.66.

430

ibid., s 3.69.

431

ibid., s 3.59; and Local Government (Functions and General) Regulations 1996 pt 3.

432

Local Government Act 1995 s 6.21.
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•

Arm’s length entities to deliver projects and services required by the
community;

•

Vehicle for greater efficiency and improved partnering practices for Local
Government;

•

Provide services & facilities that are not attractive to private investors;

•

Cannot carry out any regulatory function of a Local Government;

•

Skills Based Board – Alternate governance model;

•

Not about outsourcing essential services.433

6.142

WALGA has been advocating for local governments to be able to establish separate
commercial entities for some time.

6.143

Business enterprise by local governments was discussed in the WALGA’s 2008 report on local
government sustainability (2008 Report).434 The 2008 Report raised a number of issues
regarding local government involvement in property ownership or development, including:


the potential for actual or perceived conflicts of interest between council’s role as
planning authority and property developer



potential conflicts between council’s political and social priorities and its commercial
activities



conflict between the need for commercial confidentiality and the transparency and
accountability obligations placed on council



the financial risk to community assets



placing council in a position of conflict with its constituents.435

6.144

The 2008 Report considered that these issues could be avoided by allowing councils to
create arms-length corporate vehicles such as a council-owned company or trust, and
recommended that the Functions and General Regulations be amended to enable local
governments to form corporate entities subject to ‘restrictions and safeguards’. 436

6.145

In 2009 WALGA released a discussion paper on local government involvement in property
ownership and development and broader commercial enterprises. 437 The discussion paper
identified a number of intended uses for commercial arrangements beyond the traditional
role of local government including:


undertaking or underwriting development projects, particularly those that are not
attractive to the private sector



addressing economic decline in regional centres where private enterprise is unable to
obtain a commercial return, including by acquiring or investing in banking, medical,
transport, pharmacy and service station enterprises438

433

Submission 150 from the Western Australian Local Government Association, September 2019, p 15.

434

Western Australian Local Government Association, The Journey: Sustainability into the Future, 15 September 2008.
This was the final report of WALGA’s extended research, investigation and consultation process known as the
Systemic Sustainability Study.

435

Western Australian Local Government Association, The Journey: Sustainability into the Future, 2008, p 48.

436

ibid., pp 48–9.

437

Western Australian Local Government Association, Enterprise Models as a Means of Improving Local Government
Efficiency, discussion paper prepared by Conway Davy Pty Ltd, February 2009.

438

ibid., p 21.
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6.146



public-private partnerships to develop assets439



enhancing the income-generating asset base of local governments.440

The discussion paper emphasised that allowing local governments to establish independent
corporate vehicles would avoid the risks identified in the 2008 Report:
The essence of such an entity is that the Board or trustees are legally obliged to
operate at arms length from the local government, within the performance
parameters laid down in its constitution, and to act independently of all other
factors (including political pressure) within the regulatory parameters applicable to
any other corporate entity.441

6.147

Prior to the DLGSC’s consideration of beneficial enterprises in the review of the LG Act
(discussed below), WALGA’s most recently re-stated its position on commercial activities in a
position paper released in 2018.442

Consideration of beneficial enterprises as part of the DLGSC’s review of the LG Act
6.148

The DLGSC is considering the introduction of a beneficial enterprise model as part of the
review of the LG Act.

6.149

The DLGSC’s discussion paper on beneficial enterprises, released in September 2019,
describes the background to beneficial enterprises:
In addition to the regulatory functions provided, local governments also provide a
broad array of services to the community which can have a commercial orientation
for example: gymnasiums, pools, parking facilities, childcare facilities, sport
complexes, caravan parks and regional airports.
While these activities provide services to the community, they also add to the
complexity of the local government’s business structure and recordkeeping. In
some cases, these services are large enough to be carried on as an individual
business in their own right.
The local government sector has been requesting that it be given additional
powers to form independent corporations. These entities could be used to
manage a local government’s existing business activity or pursue new commercial
opportunities.443

6.150

The DLGSC’s discussion paper notes that a beneficial enterprise under WALGA’s proposed
model would have the following features:


an independent legal entity which is formed by one or more local governments



one or more local governments must have a controlling share



formed for the operation of commercial activities only, not for managing or undertaking
the core functions (such as regulatory functions or providing the essential services) of the
shareholding local governments

439

ibid., p 16.

440

ibid., p 20.

441

ibid., p 1.

442

Western Australian Local Government Association, Council Controlled Organisations as a Means of Improving Local
Government Efficiency: A Position Paper, September 2018.

443

Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Beneficial enterprises,
Western Australia, September 2018, p 2.

110

Chapter 6

Funding and financial management of local government

6.151

6.152

6.153



regulated by the applicable corporations law (including the relevant taxation regime),
depending on the corporate structure adopted



at least three directors or trustees, regardless of the corporate structure adopted



the directors or trustees are to be appointed based on their skills, knowledge and
experience, not just because they are an elected Member of, or employed by, a
shareholding local government



required to produce an annual report



shareholding local governments would be required to refer to the beneficial enterprise in
their annual reports



audited by the Auditor General



able to borrow money from a commercial lender or the Western Australian Treasury
Corporation



able to borrow money from a shareholding local government on market terms, including
transaction costs



unable to obtain a loan guarantee or security from the shareholding local governments



unable to obtain a financial advantage (for example, subsidised fees, charges and rates)
from a shareholding local government.444

Prior to the creation of a beneficial enterprise, the relevant local governments would be
required to:


consult widely



prepare a statement of intent and a business plan



obtain the approval of the Minister.445

The DLGSC’s discussion paper explores a number of important considerations relevant to a
beneficial enterprise model, including:


its interaction with National Competition Policy



which corporate structure should be used



whether participating local governments should be able to guarantee a beneficial
enterprise’s debts



the potential financial risks to ratepayers



concerns about possible privatisation of local government services .446

The DLGSC’s discussion paper also discusses a number of potential metrics that could be
used to determine whether a particular local government should be eligible to form a
beneficial enterprise including its:


annual expenditure

444

ibid., pp 6–7; and Western Australian Local Government Association, Position paper, Council controlled
organisations as a means of improving local government efficiency, September 2018, particularly pp 11–15.

445

Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Beneficial enterprises,
Western Australia, September 2018, pp 7 and 14; and Western Australian Local Government Association, Position
paper, Council controlled organisations as a means of improving local government efficiency, September 2018,
pp 13–14.

446

Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Beneficial enterprises,
Western Australia, September 2018, pp 7–9.
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remuneration band assigned by the Salaries and Allowances Tribunal 447



Financial Health Indicator448



risk category assigned by the DLGSC.449

DLGSC consultation report
6.154

6.155

The DLGSC’s consultation report, released in November 2019, indicates that beneficial
enterprises are a divisive issue. The topic of beneficial enterprises received the highest
number of responses and featured the clearest division in viewpoints with:


58 percent of all respondents not supporting local governments having the ability to
create a beneficial enterprise



79 percent of residents and ratepayer respondents not supporting the concept. 450

Key themes and issues highlighted in feedback to the DLGSC included:


the perceived failure of local government beneficial enterprises in other states



the importance of transparency and strict regulation if a beneficial enterprise model is
introduced



disagreement over whether local governments should focus on increasing efficiency
rather than seeking additional responsibilities that residents may not want



a perception that councils lack the expertise to manage beneficial enterprises



the potentially unfair advantage that local governments would have as both regulator
and participant in the market.451

Issues raised before the Committee
6.156

Evidence before the Committee touched on many of the issues canvassed in WALGA’s and
the DLGSC’s reports on the beneficial enterprise model.

6.157

Submissions from individuals and non-local government entities raised concerns about:


ratepayers bearing the cost of unsuccessful commercial enterprises



whether councils have the capability or capacity to manage commercial risk



inappropriate competition with private enterprise



distraction from core local government business



conflicts of interest between beneficial enterprises and the council. 452

447

Discussed below at 8.216.

448

The Financial Health Indicator (FHI) is a measurement of a local government’s overall financial health. The FHI is
discussed in detail below from 6.206.

449

Currently local governments are assigned a risk category by the DLGSC annually based on their financial
performance and general governance.

450

Department of Local Government, Sport and Cultural Industries, Consultation Report – Beneficial Enterprises,
Western Australia, November 2019, pp 3 and 7.

451

ibid., pp 3–4.

452

Submission 12 from Stephen Cole, 9 July 2019; submission 24 from the Marmion Sorrento Duncraig Progress and
Ratepayers Association, 26 July 2019, p 2; submission 62 from Don Phillips, 9 August 2019, appendix B(ii);
submission 132 from the Swan View Community Association Inc., 9 September 2019, pp 3–4; submission 156 from
Larry Graham, 10 September 2019, p 57; submission 159 from the Edgewater Community Residents’ Association
Inc., 11 September 2019, pp 5–8; submission 172 from Robert Elsbury, 12 September 2019, p 2; submission 180
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6.158

Most local government submissions supported the introduction of the model subject to
appropriate safeguards and accountability mechanisms,453 although one local government’s
view was that the risks outweigh the potential benefits.454

6.159

The Shire of Mingenew told the Committee that beneficial enterprises would provide
regional and remote local governments with an option to address the loss of key commercial
services:
Small local governments, particularly those in rural and remote areas, often
become the service-provider of last resort, with some Shire’s undertaking
operations which sit well outside the traditional scope of local government (e.g.
ownership and management of commercial operations like stores and caravan
parks where no commercial operator exists to do so). Whilst we hold a preference
for commercial operations to remain in the hands of the private sector, where the
choice is between local government intervention, or complete loss of a key local
service, a suitable vehicle for that intervention (i.e. a Beneficial Enterprise) is highly
desirable.455

6.160

At a hearing in August 2019 the DLGSC gave the Committee additional background to the
beneficial enterprise model, and described how different local governments are seeking
different outcomes:
There is now a push from the sector for beneficial enterprises, or councilcontrolled organisations, as has been done in some areas, and that is because they
have seen that in some other jurisdictions. Victoria has council-controlled
organisations. It has tended to work for the City of Melbourne. The Queen Victoria
Markets, for example, is a council-controlled enterprise that the City of Melbourne
runs. It has been less successful in small local governments because it has tended
to work while a person was there who had been the driver and had all the
knowledge and expertise, and, if they lose that person, then the enterprise
founders. Queensland has tried a similar model, and some of them have worked
and some have not. It is very much about assessing the risks and what you actually
want to achieve from the model.
Some local governments—that was the case with the regional subsidiaries—are
unsure themselves of what they actually want out of it. There is a push from some,
for example, to use these organisations to make money so that they do not have
to rely on the rates, and therefore what they want to set up is something that
competes with their local industry. There is a push by other local governments that
they wanted to fill the gap where services are not being provided by private
enterprise. So there is that tension with different parts of the sector that comes
when you have 137 local governments wanting different things and seeing things
from different perspectives.456

from the Western Australian Ratepayers and Residents Association Incorporated, 12 September 2019, p 5; and
submission 249 from Swan Foreshore Protection Association Inc., 13 September 2019, pp 1 and 15.
453

Submission 105 from the City of Bunbury, 26 August 2019, attachment 2 pp 3–6; submission 116 from the
City of Rockingham, attachment 1 pp 2–3; submission 120 from the Shire of Mingenew, 21 August 2019, pp 5–6;
submission 123 from the City of Wanneroo, 4 September 2019, pp 29–30; submission 125 from the Town of Port
Hedland, 6 September 2019, pp 8–9; and submission 140 from the City of Joondalup, 10 September 2019, p 2.

454

Submission 137 from the City of Belmont, 30 August 2019, p 6.

455

Submission 120 from the Shire of Mingenew, 21 August 2019, p 2.
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Sheryl Siekierka, Director Strategic Initiatives, Department of Local Government, Sport and Cultural Industries,
transcript of evidence, 5 August 2019, p17.
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6.161

The Committee also raised the beneficial enterprise model at a hearing with Mark Irwin, the
Mayor of the City of Stirling, and Stuart Jardine, the CEO of the City of Stirling:
The CHAIR: What does the city see as the benefits and risks of enabling local
governments to conduct commercial operations through independent legal
entities?
Mr JARDINE: I can start. Just referring to the risk, it is back to what I said earlier in
terms of we are dealing with ratepayers’ money. I know there is a significant push
to allow commercialisation and the suggestion that WA is more restrictive than the
rest of Australia, but I think personally the checks and balances need to be there
so that that is taken care of in terms of what entities the local government can
enter into, be it joint ventures, public-private partnerships et cetera.
Mayor IRWIN: Yes, and I would back up those statements. I certainly think there
need to be many checks and balances in place in that area. I think the risks far
outweigh the benefit. In terms of local governments with the capacity and
capability to be able to go into those areas, we are probably not dealing with the
majority of councils, and that is why I really think it does need to be restricted.
Again, I think there is an expectation from ratepayers that their funds are spent in
a very wise manner and their expectation is not that councils go into private
partnership businesses for an economic return to the council. 457

6.162

The Committee heard that the City of Stirling prefers to deliver services and undertake
development in partnership, rather than in competition, with the not-for-profit and private
sector:
Mayor IRWIN: ... I think what we are really good at is providing funding,
assistance and leadership to community organisations and other groups to do it
far better, under a less regulatory framework. That is what we are good at doing—
enabling. Traditionally, even if we go back to something as simple as events within
the city, the most fantastic and successful events would be the ones that we stay
out of the way of and provide the assistance and the funding to, not the ones that
we run.
...
Mr JARDINE: ... We have a lot of partnership arrangements with not for profits,
but we see that what we are doing works well, we benchmark it against the private
sector, but we do not want to go into direct competition. We do not actually see
where there is value for money doing that. But another example, back to waste, is
we now have multimillion-dollar contracts with waste providers in addition to our
own workforce.
Mayor IRWIN: ... Say, for example, if you look at the Scarborough precinct and the
pool, it is built already knowing that it cannot sustain itself. If you were charging
commercial rates for a pool, it would not sustain itself. There is a community
expectation that there is a facility there. The cost is, I would say, very cheap. It is
offset by the development itself having had extra buildings put in place, so we
lease them to restaurants and cafes. Do I think we should be running those
restaurants and cafes? No, the risk is too high, but certainly, by mitigating the risk
and then providing a benefit by having a business there to the community and it

457
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subsidising some of those losses so the net cost to ratepayers is pretty well net
zero, then that is a good outcome, I think.458

6.163

Henry Zelones, the former Mayor of the City of Armadale, told the Committee that his local
government has been able to undertake commercial activities under the existing legislative
regime:
The beneficial enterprise was about trying to fill a gap where the commercial world
was not filling it. I can give you an example. It was not a beneficial enterprise, but
we were looking to develop a building in Armadale where we could rent space for
our expanding and growing council. We went to a number of the key developers ...
Nobody thought it was worth the risk. They would not step up. The council took it
upon themselves to build that four-storey building in Orchard Avenue. We fully
tenanted it within six months and the rent that we receive from it means that the
loan we raised is not being funded by ratepayers. We took that risk because we
saw that there was a benefit.
… We had strong, independent—we brought in consultants to advise us. As I said,
our own officers developed that business case. It was not something we did
flippantly or just on a whim.459

6.164

The DLGSC’s discussion paper notes that the beneficial enterprise model may be of particular
benefit for local governments looking to arrest or reverse economic decline in regional
towns:
In many such cases, private owners are unable to obtain an adequate commercial
return from an enterprise or are unable to service the associated debts, resulting in
the closure of local businesses with consequential loss of amenity and increased
costs for the community. In such circumstances a local government may see
opportunities to achieve broader social outcomes that justify accepting reduced
financial returns, and thus step into the service gap itself. 460

6.165

The Committee notes that, as set out at 6.150, in WALGA’s conception beneficial enterprises
are for commercial activities only and would not be used to provide essential services.

6.166

The Committee acknowledges the potential benefit of allowing local governments in
regional areas to use separate corporate vehicles to fund or deliver important commercial
services that would otherwise not be available.

6.167

However, the Committee is concerned that regional and remote local governments may not
always be well placed to access the resources and expertise required to appropriately
oversee a beneficial enterprise.

6.168

Ian Cowie, CEO of the City of Gosnells, flagged this issue with the Committee:
Hon DIANE EVERS: ... One thing that concerns me, coming from the south west,
with a lot of smaller councils down there, is that you said that the commercial
operations may be just for the larger ones. I find some of the smaller ones are the
ones who need it more, when they have no facilities in their towns. Is there
another way to address that?
Mr COWIE: Absolutely. Commercial operations is one that is fairly easy to jump to,
but I think we do have to be careful because, again, it is some of the really small

458

ibid., p 4.
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Henry Zelones, transcript of evidence, 21 October 2019, p 14.

460

Department of Local Government, Sport and Cultural Industries, Detailed Discussion Paper – Beneficial enterprises,
Western Australia, September 2018, p 13.

Chapter 6

Funding and financial management of local government

115

ones—if I am running a really small local government and the local petrol station,
which is the delicatessen and everything else, or the local pub decides to close, it
may well be that they decide to run the pub. There was a famous case a few years
back when that occurred. If a pub in Gosnells were to close, it is almost impossible
to conceive that I would jump in and run that pub. Well, I think there is some
attraction to that superficially! I fully agree that you do need to be very careful
because it is sometimes a smaller ones that do need more of an opportunity to get
involved. For me, it is as long as they understand what risk is involved in that. The
argument I always put it is that I can invest as a large local government in a fairly
conservative way because most things are happening in the City of Gosnells.
Whereas, if I am a small country town and I need to try to boost or keep the town
going, it may be much more risky—i.e. buying the pub, creating a childcare facility
that may or may not work. I think the criticality is that they know what risks they
are taking. If it fails, and it might do because obviously the greater the risk the
more chance of failure, but if you are a small place, the risk will be magnified.461

6.169

The Committee notes also that a beneficial enterprise model is not the only way to address
service gaps in regional area.462 WALGA’s submission provided the Committee with a
detailed description of the range of regional cooperation and shared services arrangements
between local governments in Western Australia as at June 2019. 463

6.170

The Committee heard that 11 local governments across the Wheatbelt have formed the
Central East Aged Care Alliance Inc., an incorporated association that constructs independent
living units to address a shortage of seniors housing in the region. 464

6.171

The President of the Shire of Bruce Rock similarly described how the Shire has been using
commercial activities to supplement its revenue for some time:
We are very much involved with private works, and part of it is in our submission.
We have contracted to Main Roads and Water Corp. We run our own concrete
business here. We do not have a local provider. We built a huge water tank for
Water Corp a few years ago, with a net benefit and cash benefit to this community,
and employment benefit. We have also done a lot of works for Main Roads, and
some of that has been building bridges or culvert extensions because they have
trouble getting contractors to the wheatbelt. Some of this is past. Of course, the
other benefit is that we have quite a large plant with a high number of employees
so the farming community use the concrete business whether it be for fertiliser or
grain sheds and grader works or for land care, where you have got tree planters

461

Ian Cowie, Chief Executive Officer, City of Gosnell, transcript of evidence, 28 October 2019, pp 8–9.

462

In its 2011 report on the Local Government Amendment (Regional Subsidiaries) Bill 2010 the Standing Committee
on Legislation considered the range of formal and informal models available to local governments for the delivery
of shared services and the achievement of common goals: Western Australia, Legislative Council, Standing
Committee on Legislation, report 18, Local Government Amendment (Regional Subsidiaries) Bill 2010, September
2011, pp 10–16.

463

Western Australian Local Government Association, Cooperation & Shared Services, June 2019, p 3 (addendum 1 to
WALGA’s submission to the Committee).

464

Submission 139 from the Great Eastern Country Zone of WALGA, 9 September 2019, p 2. The Committee notes
that regulation 32 of the Local Government (Functions and General) Regulations 1996 specifically authorises local
governments to form or take part in associations formed under the Associations Incorporation Act 2015 or the
Strata Titles Act 1985. The Review Panel has recommended that, under the new local government Act, local
governments be prohibited from using the Associations Incorporation Act 2015 to establish entities outside of the
Local Government Act 1995: Local Government Review Panel, Final Report – Recommendations for a new Local
Government Act for Western Australia, Western Australia, May 2020, pp 34–5.
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and all sorts of other things. There is a huge benefit there and some revenue
coming in from that.465

Committee reflection
6.172

The Committee recognises that the potential for commercial activities to be undertaken by
local governments, either through a beneficial enterprise or another model, is a complex and
divisive issue.

6.173

Allowing local governments to participate in commercial undertakings, including through a
beneficial enterprise model, may increase the sector’s ability to fund community services
through own-source revenue.

6.174

However, in the Committee’s view it is an open question as to whether the benefit to the
community that may result from increased local government revenue through commercial
activities outweighs the potential risks of jeopardising local government assets.

6.175

Evidence before the Committee has addressed this risk/reward trade-off at a high level only.
The Committee has received no detailed evidence on the proposed extent or format of State
government regulation of beneficial enterprises. An appropriate regulatory regime consisting
of accountability mechanisms and Ministerial oversight would be a key aspect of any system
that allows local governments to participate in commercial activity through separate legal
entities.

6.176

The Committee notes also the Review Panel’s recommendation that beneficial enterprises
not be introduced in a new local government Act, and its preference for a more flexible
subsidiary model with adequate controls including community consultation, model charters,
reporting and audit measures, and Ministerial intervention.466

6.177

In the Committee’s view any proposed legislative change to introduce beneficial enterprises
would need to be closely scrutinised to assess the case for, and risks presented by, allowing
ratepayer funds and community assets to be exposed through commercial enterprise.

FINDING 14
Considerable further work needs to be done to assess the potential risks and benefits of the
beneficial enterprise model.

Financial management
6.178

The State Government’s submission describes the financial management accountability
mechanisms that apply to local governments as follows:
There are a number of accountability measures in place to provide financial
oversight of local governments, including:
•

The Office of the Auditor General (OAG), which is taking responsibility for local
government audits following the passage of the legislation in 2017;

•

The requirement to give public notice for rates and other financial matters;

•

Publication of annual reports (these will now be available online); and

465

Stephen Strange, President, Shire of Bruce Rock, transcript of evidence, 28 February 2020, p 10.

466

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, pp 34–5.
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•

The MyCouncil website which provides a geographic, demographic and
financial snapshot of each local government. 467

Financial management requirements under the LG Act
6.179

Local government financial management is primarily dealt with under pts 6 and 7 of the
LG Act, and in the Local Government (Financial Management) Regulations 1996 (Financial
Management Regulations).

6.180

Financial management requirements on local governments include:


preparing and adopting an annual budget and lodging a copy with the DLGSC468



conducting a mid-year budget review and providing a copy to the DLGSC469



preparing an annual financial report and monthly financial activity statements 470



providing the audited annual financial report to the DLGSC471



maintaining a general municipal fund, a separate and distinct trust fund, and a reserve
account for holding money set aside for future purposes.472

6.181

The council is responsible for overseeing the allocation of a local government’s finances and
resources.473 Councils primarily carry out this responsibility by considering and adopting the
annual budget, reviewing financial activity statements, and considering the mid-year budget
review and annual audit report.

6.182

The CEO’s functions under the LG Act include implementing the council’s decisions including
regarding financial and budgeting matters, and managing the local government’s day to day
financial operations.474 The CEO is also responsible for:

6.183



maintaining proper accounts and records of the local government’s transactions and
affairs



establishing efficient financial management systems and procedures



ensuring the local government’s resources are effectively and efficiently managed



undertaking regular reviews of the local government’s financial management systems. 475

Audit requirements are set out in Part 7 of the LG Act and in the Local Government (Audit)
Regulations 1996 (Audit Regulations). A local government must appoint and assist an auditor
to audit its accounts and annual financial report, examine the audit report, and prepare a
report addressing any significant matters identified in the audit report. 476 A copy of the audit
report must be given to the Minister.477
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6.184

A local government must also appoint an audit committee to assist the council in fulfilling its
responsibilities in relation to financial reporting, risk management, and audit functions. 478

6.185

Audit committees were introduced to provide independent oversight and guidance in
relation to local government financial systems and ensure increased elected member
participation.479 The CEO or an employee of a local government cannot be a member of the
audit committee.480

Integrated planning and reporting
6.186

Significant reforms to local government financial management were effected by the
introduction of the IPR framework for local governments.

6.187

IPR was introduced in 2010 as part of the State Government’s Local Government Reform
Program481 to address serious performance and sustainability issues identified in the local
government sector. These included:

6.188

6.189



a lack of strategic planning to link community aspirations to a local government’s
financial and practical capacity to deliver services



financial planning systems failing to demonstrate a local government’s capacity to
deliver services and manage assets in a sustainable manner



asset management systems not accurately reflecting true asset management costs



a general lack of formal workforce planning across the sector. 482

Legislative amendments introduced as part of the IPR framework expanded local
governments’ existing obligations under the LG Act to plan for the future of their
community. As a result, local governments are now required to have:


a 10 year Strategic Community Plan informed by a process of community consultation



a four year Corporate Business Plan to identify and mobilise resources to deliver the
community priorities identified in the Strategic Community Plan. 483

The DLGSC’s IPR guidelines recommend that local governments also prepare and maintain
the following documents to inform their Strategic Community Plan and Corporate Business
Plan:


a Long Term Financial Plan



an Asset Management Plan



a Workforce Plan
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479

Department of Local Government and Regional Development Reference Group Report, Audit Considerations in the
Public Accounts Committee Report No. 4, December 2006, p 5 (Tabled Paper No. 2460, Legislative Assembly, tabled
on 20 March 2007).

480

Local Government Act 1995 s 7.1A(3).

481

Department of Local Government, Integrated Planning and Reporting Framework and Guidelines, October 2010,
p 9.

482

Department of Local Government, Integrated Planning and Reporting Framework and Guidelines, September 2016,
p 1.

483

Local Government (Administration) Regulations 1996 reg 19C and reg 19DA.

Chapter 6

Funding and financial management of local government

119



issue or area specific plans (e.g. Information and Communication Technology plan,
recreation plan, youth plan, local area plan etc.).484

6.190

The IPR framework does not require all local governments to apply a single methodology to
IPR, and recognises that the scale and detail of each local government’s planning will depend
on its circumstances and resources.485

6.191

The State Government’s submission to the Committee described IPR as giving local
governments a framework for establishing local priorities and linking these to operational
functions.486

6.192

The State Government’s submission also noted that reforms to the IPR framework are being
considered as part of the review of the LG Act:
Areas for reform include the planning cycle and how this could be integrated with
other local government and State Government processes, the reporting
requirements of local governments, and the level of community engagement and
council member involvement in the IPR process.487

6.193

Several local government submissions highlighted community input in local government
decision-making, and the IPR framework more broadly, as a key strength of the sector. 488

6.194

However, the City of Kalamunda noted a lack of ongoing capacity building assistance from
the State government regarding IPR.489

6.195

Several local governments also commented that the State government is not required to
carry out the same level of detailed long-term planning as local governments.

Concerns about transparency and accountability in financial management
6.196

One of the key themes raised in submissions from council members and members of the
public is the difficulty of assessing and comparing performance and efficiency between local
governments.

6.197

Submissions were particularly concerned about a perception that local governments are
increasing staff and budget size without any discernible increase in the level of service
provided to the community.

6.198

In his submission to the Committee Laurie Taylor, the former Mayor of the City of Nedlands,
described the lack of accountability and transparency as a fundamental issue with the current
system of local government:
Western Australian Local government is dysfunctional as a community of public
sector enterprises.
Whilst the corporate business model was a reasonable approach to adopt in 1995
and continues to be, to deliver the community expected results it has to be
implemented properly, it was not.
There are three principle areas of deficiency:

484
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An almost complete lack of business transparency, we do not know how
effectively LG is operating.
With the lack of business transparency there a resulting almost complete lack
of business accountability.
There is an almost complete lack of competent, effective business oversight on
behalf of the broad community.490

6.199

Mr Taylor’s submission elaborated on these issues:
Transparency
No provision was made for business transparency. Whilst much focus has been on
transparency in WA local government over the years since the acts introduction
most of that transparency has focused on the decision making processes of the
councils and related issues such as bias and undue influence. What has been
totally missing is transparency in the operation of councils as multi million dollar
businesses. There has been no real transparency as to how effectively they have
been operating. There has been no way of telling whether money has been spent
efficiently or wastefully, or whether resources have been applied efficiently or
wastefully. In the private sector business transparency has indicators such as
profitability, returns on capital employed, resource utilization efficiency etc which
are a norm and are generally readily available.
Accountability
No provision was made to hold people business accountable [sic]. This ties in with
the transparency issue. Because there is no transparency it is almost impossible to
hold people, elected members and executives, accountable for the business
operation of the municipality. Apart from malfeasance, it is almost impossible to
determine whether an executive is a diligent, cost conscious, competent manager,
or a resource wasting incompetent empire builder. Therefore it is not possible to
target remuneration to the individuals who deserve rewarding for superior
performance. Because remuneration has to be based on some measurable
transparent business indicator, the only reliable and readily visible indicators are
the size of budget and the headcount managed. Which inevitably results in a
business model best summed up as ‘the more I spend, the more I put up the rates,
the more I am paid’.491

6.200

Particular concerns were expressed regarding council member oversight of the budgeting
process. One council member described the difficulties that the process presents:
There needs to be greater disclosure and regulations regarding the creation of
cash reserves so that ratepayers are aware of when they are being created and
when they are being used. Currently there is a muddle on expenditure obfuscated
by transfers of sums into and out of reserves, particularly after the end of the
financial year when capital expenditures budgeted were not completed or started.
...
Rates increases should be required to be advertised and voted on in a Council
meeting as a separate item and not within the context of the Budget approval.
Currently differential rates are subject to a vote but the decision is restricted only
to whether the rates can be differential and not as to the quantum. The rates
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increase can then be a Council item ahead of the May/June period where they
currently get released and there not being time for discussion and reviews by
ratepayers. They should be an April meeting item to allow for suitable consultation
time.492

6.201

Another council member suggested to the Committee that local government administrations
may not provide sufficient information to council during the budgeting process:
For the last budget session, a rough outline was provided, and Councillors were
asked to provide questions they felt would be relevant for discussion at a
‘workshop’. I submitted a dozen pertinent items, less than half of which were
addressed at the workshop, but not the important financial ones. At the
completion, as I was leaving, the Governance officer handed me a copy of the
answers to my questions, seemingly so they would not be discussed by
Councillors. Of course I followed up, as they revealed additional relevant material:
we had a $44M budget. One quarter was core services, and half was uncategorised
as to how it might be amended to change impact on rates.
Staff provided a 6% list of ‘Operating Projects’ saying Councillors could cut from
the list but only at loss of service to the community. Staff efficiency through ICT
expenditure could not be measured and was omitted from discussion although
half the budget was employee costs.493

6.202

The Mayor and CEO of the Town of Cambridge told the Committee that detailed council
oversight of the budgeting process is important to avoid unnecessary rate increases as a
result of incomplete capital works being carried forward:
Mr GIORGI: Another practice that I believe is fairly common in local government is
the carry-forward moneys allocated to capital projects. What I found in the Town
of Cambridge is that there were hundreds of thousands of dollars in projects that
had previously been approved but not completed, and the practice from the
administration was to carry forward those funds and then, of course, when budget
time came, to increase the capital works budget, knowing full well they had not
already completed the previous year’s capital work. So we made a decision that we
would be very, very prudent about what capital works would be allocated to the
workforce to complete. In other words, those capital works projects that had been
funded from previous years had to be completed before we gave them more
money. That, I believe, is a practice that is very common in local government. Each
year, if you cannot complete the work, you ask for more money and you get it, and
no-one questions it and the rates just keep going up.
Mayor SHANNON: But it creates a bit of a slush fund, if you like, for those
projects. One other thing we have done in council is when a project has been
delivered under budget, we will then look at the amount saved and say, “Right,
how can we spend that?” Obviously, that was getting lost before and we were
never sure where that money was going, so we have been a lot more prudent in
terms of our oversight in terms of those deficits or savings, if you like. 494

6.203

The Committee also raised with the Auditor General the issue of council members being
overwhelmed by unnecessarily detailed financial information:
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Hon LAURIE GRAHAM: I think I made a comment to you previously that I had
great problems with the statements that councils look at each month because of
the amount of information that they are seeing. Should the audit committee who
make the recommendation to council to pay those accounts deal with a lot less
information?
Ms SPENCER: Without having done an audit of monthly management reporting,
certainly, there can be a tendency to bombard people with information so that
they cannot see the wood for the trees. That might be in the interest of
transparency or it might be not knowing what decision-makers actually want to
see, but, certainly, communicating efficiently and effectively through the regular
reporting process to those charged with governance is something that can
probably be improved in most sectors and organisations. If those councillors feel
they are not getting the information they need to inform decisions, then that is a
problem.
Hon LAURIE GRAHAM: The problem I see with that particular one is they are
getting information they do not need to do their job.
Ms SPENCER: Yes, and you have a 500-page meeting pack not focusing on the
things that matter.
Hon LAURIE GRAHAM: That then gets lost, yes.495

MyCouncil website, Financial Health Indicators, and financial ratios
6.204

A level of transparency and accountability regarding local government finances is provided
through the information published on the DLGSC’s MyCouncil website.

6.205

Launched in April 2016, the MyCouncil website allows local governments and the general
public to access information about individual councils and make comparisons between
different councils.496

FINDING 15
The MyCouncil website allows local governments and the public to access information about
individual councils and make comparisons between councils.
6.206

One of the datasets published by the DLGSC on the MyCouncil website is each local
government’s Financial Health Indicator (FHI).497 The MyCouncil website explains the FHI
system as follows:
The Financial Health Indicator (FHI) is a measurement of a local government’s
overall financial health. It is calculated from the seven financial ratios that local
governments are required to calculate annually. An FHI result of 70 and above
indicates sound financial health. The maximum result achievable is 100. The FHI is
one factor to consider in assessing overall performance. Other factors include: the
range of services offered; efficiency of services delivered; and community
satisfaction. A very high or low FHI may be a prompt for questions to be asked by
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the community about a local government’s revenue, expenses and service delivery.
The FHI is best viewed as a trend over time.498

6.207

In 2018–19 the average FHI result was 75 for metropolitan local governments and 64 for
local governments outside the metropolitan area.499

6.208

The seven financial ratios that local governments are required to report annually are set out
in Financial Management Regulations.500 The DLGSC also publishes an Operational Guideline
that explains each ratio and sets out the required standard that local governments should
meet.501

6.209

The ratios are designed to provide users of annual financial reports with a clearer
interpretation of the performance and financial results of a local government and a
comparison of trends over a number of years. 502

FINDING 16
Local governments are required to report seven financial ratios to the Department of Local
Government, Sport and Cultural Industries. The ratios are used to calculate a Financial Health
Indicator that is published on the MyCouncil website as a measurement of each local
government’s overall financial health.
Use of the financial ratios by the Office of the Auditor General
6.210

Under the Audit Regulations an auditor’s report on the financial audit of a local government
must include any material matters that in the opinion of the auditor indicate significant
adverse trends in the financial position or the financial management practices of the local
government.503

6.211

The OAG’s Audit Results Report – Annual 2018–19 Financial Audits of Local Government
Entities tabled on 11 March 2020 (2018–19 Financial Audit Results Report) notes that, in its
2018–19 financial audits, the OAG reported that 106 financial ratios at 72 local government
entities indicated adverse trends.504

6.212

The 2018–19 Financial Audit Results Report notes that this finding is based on the OAG’s
high level assessment of whether the seven financial ratios reported local government
financial reports achieved the standards set by the DLGSC. The report also notes that when
determining whether a trend is significant and adverse, in some instances the OAG allowed
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for a ratio to be slightly lower than the DLGSC’s standard in recognition that failing to meet
some standards is more noteworthy than failing to meet others.505
6.213

At a hearing on 23 March 2020 the OAG told the Committee that it will report an adverse
trend if a local government’s ratios are below the required standard and on a downward
trend, or consistently below the required standard over a number of years. The OAG
described this as a ‘rudimentary and quick way of just drawing attention to ratios not
meeting a standard that has been set’.506

6.214

The OAG told the Committee that the large number of adverse trends in the OAG’s most
recent report is worrying, particularly given that some local governments have up to three
adverse trends.507

FINDING 17
In its 2018–19 financial audits the Office of the Auditor General reported that 106 financial ratios at
72 local government entities indicated adverse trends.
Local government concerns regarding financial ratios
6.215

Submissions from several local governments raised concerns regarding the validity and
usefulness of the ratios as indicators of financial sustainability, 508 particularly when used to
compare local governments with differing stages of growth, services, and community
needs.509

6.216

WALGA’s position is that the ratio system should be reduced to three ratios and the formula
of the ratios should be reviewed.510 The Committee notes also that a range of issues
regarding the financial ratios were raised in the DLGSC’s review of the LG Act.511

6.217

The Auditor General confirmed that the OAG has received feedback from local governments
that the ratios are not representative, particularly from local governments where the OAG
has reported a significant adverse trend.512 The OAG’s most recent report also notes that the
DLGSC is currently reviewing the ratios, and that some ratios are more robust than others. 513

Committee reflection
6.218

The Committee accepts that the financial ratios may not provide the most appropriate
representation of a local government’s financial position, and recognises that they are
indicators only.
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6.219

Nevertheless, the Committee is concerned that the OAG’s 2018–19 Financial Audit Results
Report has identified adverse trends in the financial position or financial management of
72 (68 percent) of the 106 local government entities it has audited so far.

RECOMMENDATION 10
The Government continue to support the Office of the Auditor General in its examination of
adverse trends in local government financial indicators.
Benchmarking efficiency and performance
6.220

In 2017 the Productivity Commission noted that a lack of local government performance
measures is a longstanding issue for the sector, and emphasised the need for local
governments to provide meaningful and accessible performance indicators:
the focus should be on improving the usefulness of information for council
administrators and the community. That is, to inform judgements on the scope,
efficiency and quality of services, and provide guidance on areas and incentives for
improvement. Requiring local governments to collect information and report on
activities that have little relevance to their performance will only create an
additional red tape burden on local government.
To be effective, relevant information on the performance of Local Government
would ideally be available in a central location and in a format to ensure it is
accessible to a variety of users, including other levels of government to whom
Local Government is accountable, as well [as] their own taxpayers and local
community.514

6.221

The Productivity Commission noted Victoria’s Local Government Performance Reporting
Framework, introduced following reports by the Victorian Auditor General’s Office in 2010
and 2012, as a leading example of transparent local government performance reporting. 515

6.222

The DLGSC consulted on introducing formal performance reporting mechanisms as part of
stage two of the review of the LG Act:
Measuring achievement across local government has significant benefits. It
enables identification of the success or failure of social policies and programs, or
where greater investment may be required. It further provides a means to increase
local government accountability and performance to the community and tools for
the community and council to make evidence based decisions when assessing
performance.
The concept of a central reporting framework has been visited several times in
Western Australia and implemented to varying extents in other jurisdictions.
Victoria has adopted the most ambitious program where local governments report
progress on over 80 indicators annually on a central website. The Victorian
approach includes standardised efficiency and effectiveness measures for diverse
services such as animal management, roads, statutory planning, and governance.
Local governments in Victoria are also required by law to conduct a community
satisfaction review annually according to a set methodology.
A central reporting framework requires the development of specified and
consistent measures and methods. One of IPR’s strengths is its flexibility and
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adaptability to all local governments regardless of size and capacity. Under IPR,
local governments may choose their own performance indicators because different
local governments offer many different services and have different priorities.
The collection and reporting of this information also comes at a cost. While
Victoria’s approach has merits, Victorian local governments have greater resources
and capacity. The budget of the smallest local government in Victoria (the
Borough of Queenscliffe) is larger than 83 of WA’s 137 local governments. 516

6.223

The DLGSC’s consultation paper noted that performance measurement was one of the most
discussed themes within the topic of IPR reform, and that respondents advocated for greater
performance measurement and a central repository of key performance indicators that built
on MyCouncil, including standardised service performance data.517

6.224

The DLGSC identified general support for ‘standardisation of performance measures across
local governments which positively inform decision-making and are a true reflection of
performance/organisational health.’518

6.225

Evidence before the Committee indicates that some local governments are also taking steps
to improve their financial transparency and accountability through performance
benchmarking.

6.226

Several local government submissions referred to a performance benchmarking program
developed by LGPAWA in partnership with the private sector.519 LGPAWA’s website indicates
that it facilitates a Local Government Performance Excellence Program, described as:
a sophisticated benchmarking tool which enables participating local governments
to comprehensively and comparatively benchmark the performance of their local
government with confidence. The program focuses on measuring key areas in your
local government to support, recognise and highlight good performance as well as
assist in identifying areas that may need improvement.520

6.227

The CEO of the City of Stirling raised performance reporting as a potential method to
provide greater transparency regarding where ratepayer dollars are spent:
One of the things that we are going to put forward in terms of suggestions is:
when you look at annual reporting of performance of the larger councils—I am not
referring to the smaller ones—in terms of where do we go with this, the city has
spent a significant amount of time and investment in looking at service provision.
What I mean put simply by that is if you currently look at an annual report of any
local government in the sector in WA, it is very difficult to understand how much a
service costs, how many people work in that service and even what the KPIs are.
We in the last two years, and there are a couple of other councils, are moving into
that space or looking at that. It is that old transparency issue of where are the
priorities of the community. A lot of them for Stirling are around issues like
emissions and tree canopy. You can look at that and very clearly see what level of
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investment the city is making with those services. Across the sector—this is not a
criticism of any of the sector—you currently cannot do that. But under the review
of the act, which, as the mayor has already indicated, we fully support, maybe that
is an area of performance where there is greater transparency of where the
ratepayer dollar is going.521

6.228

The CEO of the City of Albany told the Committee that a group of local governments in
regional areas are looking at benchmarking their service delivery to arrive at a cost per 1,000
residents of providing various services such as provide a library, run a recreation facility or
maintain a road system. Those local governments are then able to compare a set of common
data, understand where it is costing more or less than the average, and make changes to
meet the needs of the community.522

6.229

The City of Albany’s submission suggested that a best practice guide for local government
services reviews be developed to allow councils and communities to understand both the
financial and community value of the services that local government’s deliver. 523

6.230

The City of Joondalup called for a uniform set of performance indicators to drive continuous
improvement. Its submission identified that the DLGSC is not taking a lead role in providing
data and best practice examples to encourage efficiency, and instead appears to focus on
‘reporting for reporting sake’ without any analysis or feedback to the sector. 524

6.231

In May 2020 the Review Panel recommended that local governments be required to report
against a wider range of performance measures covering financial management, service
delivery, governance and community wellbeing. The Review Panel noted the community
reporting requirements on Victorian local governments as ‘highly desirable’.525

6.232

To alleviate the burden this could place on some local governments, the Review Panel
proposed that reporting be phased in, starting with indicators for financial management,
service delivery and governance, and expanded to broader well-being measures over time.526

Committee reflection
6.233

The Committee supports local government efforts to improve transparency and
accountability through benchmarking and performance indicator programs.

6.234

However, the Committee is concerned that much of the impetus for these important
initiatives appears to be coming from within the local government sector and the private
sector.

6.235

While local governments should be encouraged for taking steps to improve efficiency and
performance transparency, the Committee considers that the State government, through the
DLGSC, should be taking a lead role in this area.527
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Auditor General’s involvement in local government audits
6.236

In October 2017 the OAG was given responsibility for auditing the local government
sector.528

6.237

Prior to October 2017 local government audits were conducted by the private sector. 529
Audit responsibility was transferred to the OAG following repeated recommendations by
former Public Accounts Committees530 and a recommendation by the Corruption and Crime
Commission.531 The change was intended to bring local government accountability standards
up to the same standard as those applied to state government authorities, and improve
Parliamentary oversight of the sector. 532

6.238

The OAG performs financial audits and performance audits:

6.239



Financial audits focus on local government financial statements and provide assurance to
Parliament that these are based on proper accounts and fairly presented.



Performance audits assess the efficiency and effectiveness of local government activities,
services and programs, and can identify instances of waste, legislative non-compliance,
examples of good practice, and make practical recommendations for improvement. 533

Financial audits are paid for by each local government whereas performance audits are
funded by the State government.534

The Auditor General’s role
Financial audits
6.240

Given the size of the local government sector, the OAG is progressively assuming financial
audit responsibility for Western Australia’s 148 local government entities (139 local
governments and 9 regional local governments) over a four-year period ending 30 June
2021.

6.241

In 2018–19 the OAG completed 46 financial audits for the 2017–18 financial year. In 2019–20
the OAG expanded its scope for the 2018–19 financial year to include an additional 66
entities, with responsibility for the remaining 36 entities to be assumed over the next two
years.535

Authority Sustainability Model. See https://www.dlgsc.wa.gov.au/department/news/newsarticle/2020/07/09/register-to-participate---watc-local-government-authority-sustainability-model. Viewed
5 August 2020.
528

Local Government Amendment (Auditing) Act 2017.

529

Western Australia, Legislative Assembly, Public Accounts Committee (37th Parliament), Local Government
Accountability in Western Australia, report 4, 28 September 2006, pp 8–9 and p 43.

530

ibid., p xxi (recommendation 2); Western Australia, Legislative Assembly, Public Accounts Committee (39th
Parliament), Improving Local Government Accountability, report 12, 26 November 2015, p xii (recommendation 7).

531

Corruption and Crime Commission, Report on Misconduct Risk in Local Government Procurement, 4 February 2015,
p 21 (recommendation 1).

532

Western Australia, Legislative Assembly, Public Accounts Committee (39th Parliament), Improving Local
Government Accountability, Report No. 12, 26 November 2015, p 51.

533

Office of the Auditor General, What we do. See: https://audit.wa.gov.au/about-the-oag/what-we-do/. Viewed
16 April 2020.
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Office of the Auditor General, Annual Report 2017–18, 20 September 2018, p 13.
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6.242

The Auditor General has tabled two annual reports detailing the results of its local
government financial audits.536

6.243

In light of the OAG’s growing financial audit program, the Committee sought the
Auditor General’s view on the financial sustainability of the local government sector.

6.244

The Auditor General told the Committee that the OAG was not yet in a position to make a
broad assessment of the financial sustainability of the local government sector, and flagged
a potential performance audit of the financial ratios and other indicators as a way of
informing a discussion of financial sustainability:
The CHAIR: ... One issue that we would like to explore with you is the proposition
that has been raised colloquially that there are some local governments that,
because of their size and situation, they are only one bad decision away from
insolvency. That is an expression we have had put to us a few times. After
completing umpteen local government financial audits over the last couple of
financial years, what is your view, generally, regarding the financial sustainability of
local governments?
Ms SPENCER: That is a question that I do not think as an office we yet feel in a
position to fully answer. ... We have audited 112 local governments. Sixty-six of
them were for the first time this year. Local governments are required to provide
auditable information on seven key ratios, and for the ones that we have audited,
we have audited one or two years of those ratios. Those key ratios, as all
indicators, are a useful starting point for inquiry. I think from a governing
perspective for council members for decision-makers within local governments,
they are a really good starting point for asking questions that probe a bit more
deeply to understand what is actually happening inside the entity, recognising that
some of those indicators are far more useful than others. What we, as auditors,
have not done that yet, we have not looked at: what is the dependence on grants,
for example commonwealth grants, or what is the dependence on, say, a
significant ratepayer or a small number of significant ratepayers ceasing to operate
within the local government area? We have not done that yet.
We would actually like to do a performance audit that gets inside those ratios, or
some of the key indicators of financial sustainability at some point in the future,
because I think that is obviously an important question to ask. There are lots of
local governments here in WA, as the committee is well aware. Many of them are
very small. Certainly, when we look at it, the obvious questions around duplication
of costs has to be raised for common administrative functions that are shared only
amongst a small pool of services and ratepayers, when perhaps those line items in
financial statements in bigger entities are shared amongst a larger group of
ratepayers.
I recognise that those matters are challenging matters—you need to look at
individual communities—but from an accounting perspective and a financial
auditor perspective and an entity performance perspective, which is where our
mandate lies, we have not yet looked inside them enough from a financial
performance or sustainability perspective. That is not what our financial statement
audits do. We look at going concern for the next 12 months. That is the focus.

536
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6.245

Donald Cunninghame, Assistant Auditor General Financial Audit, told the Committee that
local governments have been proactively addressing issues raised in audits:
Mr CUNNINGHAME: ... We found quite a high percentage of the local
governments addressed the findings we had in the first year, last year, within the
one year. When we came back this last year, they had been addressed—in fact, a
higher percentage than we actually find in the state government. They were more
diligent in actioning those findings as a percentage of findings than we find in
state government currently.
The CHAIR: That is interesting, and you have actually anticipated and answered
my next question, so thanks very much for that. That is a very useful point—the
outcomes of that, comparing the first round last year with the present round.
Ms SPENCER: That was incredibly pleasing for us. Even though, as Don said, this
focus on controls, which identified vulnerabilities and, when they are fixed,
hopefully stopped important things going wrong around letting money go out the
door to the wrong places or being pinched from within or accessing systems that
can cause problems, was a new focus for local government entities engaging with
their auditors, the fact they have addressed those findings shows that we were
able to convince them of the importance of them, which is pleasing. So, hopefully,
we will see that trend continue next year.537

6.246

At a hearing on 23 September 2019 the Auditor General told the Committee that its audits
had revealed no pattern regarding the relative performance of regional and metropolitan
local governments, or of big and small local governments. 538

Performance audits
6.247

The OAG’s performance audits have focused on the adequacy of local governments’ internal
controls and compliance with legislation, policy and good practice across a variety of areas
associated with financial administration.539 Performance audits generally involve auditing a
small representative sample of local governments to give an idea of how well the sector is
performing in each area.

6.248

The Auditor General has completed 11 local government performance audits since
May 2018, as set out in Table 4 below. The Auditor General has also completed one
information systems audit report.540

Table 4. Office of the Auditor General local government performance audits
Report
Controls Over Corporate Credit Cards
Timely Payment of Suppliers
Local Government Procurement
Management of Supplier Master Files
Records Management in Local Government

Date
9 May 2018
13 June 2018
11 October 2018
7 March 2019
9 April 2019

537

Caroline Spencer, Auditor General, and Donald Cunninghame, Assistant Auditor General Financial Audit, Office of
the Auditor General, transcript of evidence, 23 March 2020, p 6.

538

Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence, 23 September 2019,
pp 15–16.

539

Submission 113 from the Office of the Auditor General, 2 September 2019, p 1.
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Office of the Auditor General, Information Systems Audit Report 2020 – Local Government Entities, 25 June 2020.
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Report

Date

Verifying Employee Identity and Credentials

19 June 2019

Local Government Building Approvals

26 June 2019

Fraud Prevention in Local Government

15 August 2019

Local Government Contract Extensions and Variations

4 May 2020

Regulation of Consumer Food Safety by Local Government Entities
Waste Management – Service Delivery

30 June 2020
20 August 2020

[Source: Office of the Auditor General, Audit reports. See: https://audit.wa.gov.au/reports/government/all-localgovernment-reports/?post_type=report&year&services&department&types. Viewed 15 September 2020.]

6.249

The OAG’s submission raised some key issues that have been identified in performance
audits including:


inconsistent reporting to council regarding credit card usage



inadequate policies for verifying employee identity and credentials



a widespread lack of assessment of entity-wide fraud risks and plans to prevent and
control fraud



weaknesses in key controls in local government procurement policies



differing interpretations of building legislation leading to a perception of inefficiencies,
confusion and delays on behalf of builders lodging applications across multiple local
governments.541

6.250

The Committee notes also that audits completed after the OAG’s submission have found key
weaknesses in local government policies and practices for assessing and approving contract
extensions,542 and significant shortcomings in local government information security
practices.543

6.251

Currently, the OAG’s performance audit reports only identify individual local governments
that have received a positive assessment. The Auditor General described to the Committee
the OAG’s approach to reporting on issues identified in performance audits:
I have taken a deliberate decision in these early performance audit reports in
particular to seek to improve understanding of the sector, accountability of the
sector, and buy-in of the sector through improved performance, rather than
seeking headlines, if you like, by saying certain things. ... we want to see genuine
improvements and buy-in to the work of the office and, essentially, the insights of
the office, rather than for people to say, “They’re just beating us over the head
with a stick. They don’t understand the local government sector.” That will
probably change a little in the next two to three years if we do not see
improvement ...544
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Office of the Auditor General, Local Government Contract Extensions and Variations and Ministerial Notice Not
Required, 4 May 2020.
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Office of the Auditor General, Information Systems Audit Report 2020 – Local Government Entities, 25 June 2020.
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6.252

OAG reports often include better practice guidance to the sector to help build local
governments’ capacity to address issues raised in audits. The Auditor General explained this
to the Committee:
Ms SPENCER: ... I am now publishing better practice principles at the end of my
audit reports. This was really as a way of trying to maximise the impact of the work
of the OAG, particularly—we only audit a certain number of entities from a
performance audit perspective each year, but really those issues run right across
most entities in the sector, local government and state government, so as a way of
saying: we audit against the framework, why not share the framework so that
entities can self-assess themselves? That is what we have done with about a dozen
audits to date, including all the local government audits. We have had really great
feedback from local government entities about these self-assessment tools.
Hon DIANE EVERS: Would you have in mind the different sizes of councils when
you are writing these?
Ms SPENCER: Yes. Well, we keep it generic enough at a principles level so that
local governments can adapt as they see fit. I do not want my auditors to go in
and say, “You must do this.” It is a better practice principle—unless there is some
compelling reason to do it, and it is outlined in the audit test program as being
required by some other mechanism and really important for that particular
function that is being audited, but they are at a high enough level that judgement
can be exercised by the entity assessing itself. But we have had great feedback on
those, really great feedback. We know a number of local governments subscribe to
our mailing list, so when a report is tabled, they are informed, and they
automatically do the self-assessment and then report that to council.545

6.253

The Director General of the DLGSC told the Committee that the OAG’s involvement in local
government audits will lead to significant changes in the sector:
The addition of the Office of Auditor General oversight is really significant, so
changing the act to bring that in is a really significant additional independent eye
on local government accountability. Undoubtedly, that will create more
expectation on us to give advice in the future because people will be worried
about complying ahead of the Auditor General. But the way in which the Auditor
General is doing sample audits and we through our mechanism of putting out
circulars—I put out official circulars—I then bring home to all local governments:
“These are the finding from a sample; I recommend you look at these elements of
your practices or processes.” I think that is one of the really significant changes I
am seeing. I do not think we will see that play out in the system for another
12 months or so but both the financial and performance audits done by OAG are
significant.546

6.254

The State Government’s submission similarly refers to the OAG’s audit responsibility
establishing a ‘new norm’ of local government financial practice as a result of increased risk
identification and improved transparency.547
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ibid., pp 10–11.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
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Issues raised by local governments—cost and experience
6.255

The Committee heard that local governments were concerned about the increased cost of
financial audits since the OAG’s involvement in 2017, and the OAG’s lack of previous
experience with the local government sector.

Cost
6.256

The OAG contracts out around 90 percent of local government financial audits to private
sector firms. Contract audit firms are pre-qualified by the OAG and are required to tender for
their work. Directors from the OAG supervise external audits conducted by contract firms
and review their work throughout the audit process. 548,549

6.257

The OAG pays contract audit firms directly for audit services, then bills local governments
with a mark-up that reflects the cost of the OAG’s involvement.550 The Auditor General told
the Committee that the OAG will be raising approximately $6m in financial audit fees from
the local government sector over the four year transition period, $2m of which will be
covered by the State government.551

6.258

The Town of Cambridge told the Committee that its audit costs almost doubled over the two
years after the OAG took responsibility for local government audits. However, the Town did
note that it had a received qualified audit, and that the OAG uncovered a significant issue
and made several significant and moderate findings that had not been raised by auditors in
the past. The Town also acknowledged that this was one of the first local government
financial audits conducted directly by an OAG team as opposed to a contract audit firm. 552

6.259

Stuart Jardine, CEO of the City of Stirling, told the Committee that while the OAG’s audits
may take longer and cost more, the resulting emphasis on transparency was of overall
benefit to the local government sector. Mr Jardine considered the assurance provided by an
independent body looking in detail at local government financial management to be
particularly important given the complexity of local government affairs and amount of
ratepayer funds involved.553

6.260

Carissa Bywater, CEO of the Town of Mosman Park, told the Committee that while the OAG’s
audits will improve openness and transparency, they are costing the Town more than what it
has paid in the past.554

6.261

At a hearing on 23 September 2019 the Auditor General told the Committee that local
government financial audit fees have increased on average by around 70 percent since it
assumed responsibility in 2017, ranging between 10 percent to 110 percent depending on
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Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence, 23 September 2019,
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the local government.555 Similarly, a WALGA survey of 77 member local governments
calculated the average financial audit cost increase at 92 percent across the first two years of
the OAG’s audit program.556
6.262

The Auditor General told the Committee that this significant increase in fees was in part due
to the low quality of financial audits conducted prior to the OAG’s involvement. The Auditor
General told the Committee that there had been a ‘race to the bottom’ in fees resulting in
bare minimum financial auditing. The Auditor General gave the example of having to devote
significant resources to one contract auditor in order to bring their work up to standard. This
resulted in cost overruns and the contract auditor not being engaged by the OAG in the
following year.557

6.263

At a further hearing on 23 March 2020 the Auditor General expanded on her observation
that audit fees were too low prior to the OAG’s involvement:
Ms SPENCER: ... I am very aware of the concerns of local governments as they
have been expressed by WALGA. Audit fees were too low for the sector.
Hon DIANE EVERS: Meaning private firms were not charging enough for their
services?
Ms SPENCER: Absolutely—not doing enough hours and not charging enough to
deliver a quality audit—a quality audit, in our view, under the audit standards.
Indeed, the Australian Parliamentary Joint Committee on Corporations and
Financial Services report that investigated audit quality talked about competition
amongst audit firms to tender for the lowest price can result in poor quality and
bare minimum financial reporting. On the other hand, every audit overseen by my
office ensures a minimum level of quality that meets auditing standards.
...
We have found that as senior directors, assistant AGs, the deputy and myself go to
these zone meetings, once we are able to explain to them our role and what we
do, cost is not an issue, because they can see the value and they look around the
room with their counterparts at a zone meeting and recognise that they are
getting something that is of high quality.558

6.264

The Auditor General gave another example of evidence that private sector firms were not
providing a quality audit:
in a recent tender round that my office did for a number of city local government
audits, with firms that were experienced in the local government space, one of
those audit firms, which has been auditing the sector for many years, submitted a
tender of 64 hours to audit a town, which is a week and a half of a mid-level
auditor. It is not enough, for a whole year. It is all liaison; it is all examination of all
aspects of finances. It simply was not enough. They were seriously underestimating
the work required to do a quality job, a quality audit. For that particular tender
response, they had not got the memo from us and they were obviously not
successful in being appointed.559
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6.265

The Committee also heard that financial auditors were previously charging separately for
systems and controls reviews that should have been performed as part of the annual
financial audit. This had the effect of under-stating a local government’s financial audit fees,
meaning that a comparison of the OAG’s audit fees against previous fees was not comparing
‘apples with apples’.560 The OAG has taken steps to ensure that an adequate review of
systems and controls is now part of every annual financial audit.561

6.266

The Auditor General told the Committee that part of the sector’s concerns regarding OAG
audit fees may relate to the fact that the OAG initially decided to retain the existing auditors
when it took over local government financial audits:
We have reflected on that and whether that was the right decision, because in
some cases local governments were not happy with the quality of audit they were
getting, and even though they are very happy with the quality of the engagement
they are getting from our OAG directors, the feedback is not as good as we would
have liked for where they have an in-house OAG team—so they have seen a
complete turnover in the team and they can see the value in people coming in
with fresh eyes. ... we also have seen that maybe entities did not see all the effort
we were putting in in the back end around supporting firms that they already were
used to. To get the audit over the line from our perspective they did not
necessarily see the full value because they did not see a turnover in audit teams
and a completely different approach.562

6.267

The Committee raised with the OAG the issue of uncertainty around audit fees, and the
challenges this presents to smaller local governments in the context of budgeting and
financial planning.

6.268

The OAG told the Committee that it will take time to bring about consistency in audit fees,
particularly given that it is only halfway through its process of taking on local government
audits. In the meantime, the OAG explained that it will be re-tendering audits of regional
entities at the end of 2020 with a view to allocating a region to one or two firms as a way of
reducing audit costs for local governments in regional areas.563

Experience
6.269

The Shire of Bruce Rock told the Committee that the standards required by the OAG had put
huge pressure on its staff and council. The Shire commented that the OAG’s limited
experience in local government appeared to result in some unacceptable questioning about
processes and records from 30 or 40 years ago. 564

6.270

The Shire also raised the issue of cost, particularly for smaller local governments, who are
now spending between two and five percent of rates on their audit.

6.271

The Auditor General was frank in acknowledging concerns about the OAG’s level of
experience with the local government sector:
I just finish on the message that we are all giving the sector as an office, and that
my predecessor, Mr Murphy, gave to the sector, is that we are new to the local

560

Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence, 23 September 2019,
pp 2–3.

561

Office of the Auditor General, Audit Results Report – Annual 2017–18 Financial Audits of Local Government entities,
7 March 2019, p 19.

562

Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence, 23 September 2019, p 5.

563

Donald Cunninghame, Assistant Auditor General Financial Audit, Office of the Auditor General, transcript of
evidence, 23 March 2020, p 8.

564

Stephen Strange, President, Shire of Bruce Rock, transcript of evidence, 28 February 2020, pp 2–3.

136

Chapter 6

Funding and financial management of local government

government space. We are not experts in local government yet. We hope to
become so in coming years. We are experts in audit and public administration
generally, but obviously the challenges of local government are specific to local
government, and making sure that we engage sufficiently to learn about the sector
before recommending things that just are not appropriate in the sector is really
important to us, particularly in the performance audit space. Making sure we are
engaging properly, we are really getting out there as extensively as we can,
attending WALGA and LGPRO zone meetings and conferences, and engaging
directly with those organisations on a range of issues as well as with the
department and the working group. Our financial auditors with the contract audit
firms are getting to, as I said, opening and exit meetings and engaging as a key
contact if a local government wants to talk to us directly rather than the contract
audit firm. There is a lot of engagement going on by the office, so that we are
increasing our knowledge of the sector.565

FINDING 18
Some local governments have concerns about the cost of the Office of the Auditor General’s
involvement in local government audits, and the Office of the Auditor General’s level of experience
regarding the local government sector.
Issues identified by the OAG in financial and performance audits
Minimum compliance
6.272

One of the key issues raised in the OAG’s submission is an identified tendency for local
governments to aim for minimum compliance with legislated requirements.566 The Auditor
General expanded on this issue at a hearing before the Committee:
When we have identified with local governments that they have not done
something that is a good financial management practice, they have said, “Where
are we required to do that?” We have said, “No, no. The legislation and the
regulations, although very extensive, do not go into that level of detail. You need
to apply judgement in that”, and there is professional expertise that is required in,
say, financial management, but any of the areas that we are examining for
performance audits. They will push back, we have noticed, when we say, “It is good
practice to do this; this is a good level of public administration.” When we go back
to the principles—the purpose of local government is to provide for good
government of people in the division—and try to take it to that principles level
and then talk about better practice principles, they seem to understand. But there
is definitely a tendency for minimum compliance.567

6.273

The OAG identified conflict of interest declarations, internal audit, and inspection and
monitoring of building works as three critical areas where this tendency increases the risk of
poor financial management.

6.274

The Committee asked to what extent this tendency may be due to local governments not
having the staff or expertise to go beyond the requirements set out in legislation.
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6.275

The Auditor General agreed that this was a factor:
Ms SPENCER: I think there is definitely an element of that. I was on the exit
interview with the Shire of Sandstone last year by phone with the audit team and,
from memory, there are 56 ratepayers, 95 residents, and eight of those people
were on the phone with us. It is hard to talk to them about obtaining multiple
quotes when they have to get suppliers or service people to travel 400 kilometres
to inspect things physically or when they have so few administrative staff and
segregation of duties. I think, definitely, part of that is not having the staff. 568

6.276

The Auditor General told the Committee that the OAG is mindful of taking a practical
sensible approach, but that where there is a risk of misappropriation or fraud it is their role
to ensure that ratepayers are protected. The Committee also heard that often auditors are
simply assessing local governments against their own policies, and finding that
implementation of those policies is lacking.569

6.277

The Auditor General emphasised the importance of councillors being able to be confident
that their administration is appropriately enforcing the policies and procedures set by
council:
what is really important with policies and procedures is that elected members,
councillors, sign-off on a particular policy and approach, and they believe that the
administrative staff are following that, and they believe that they will be advised in
accordance with that. If the administrative staff, who essentially we are auditing—
we audit public administration so we focus on the administrators—do not
approach their task in accordance with stated policies, there is exposure for
elected members; there are risks that certain advice is not given or certain
approvals are not sought at the right level. It might be appropriate in the
circumstances but then there should be exception reporting to council on that to
alert them to the fact that an alternative approach was followed.
We are not looking to apply the City of Perth–sized entity approaches to the Shire
of Sandstone. It is really making sure that it is fit for purpose, but the expectations
of ratepayers and protecting ratepayers as well as, as I say, staff and councillors are
able to have confidence in the approaches that are taken. 570

Internal audit
6.278

6.279

The OAG’s submission emphasised the importance of local governments establishing an
effective internal audit function to facilitate robust risk management, internal control, and
governance processes. The OAG:


described an internal audit function as the independent eyes and ears of council on local
government administration in key areas of risk



noted that unlike the audit committee, which is a legislative requirement, local
governments are encouraged but not required to have an internal audit function. 571

The OAG told the Committee that, based on its discussions with the sector, an aversion to
operating an internal audit function is mostly attributable to cost and resourcing constraints.
The OAG’s submission suggested that local governments consider regional collaboration as a
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way to provide cost-effective internal audit, and flagged internal audit functions as a likely
topic for future performance audits 572
OAG performance audit of the DLGSC
6.280

Throughout the period of the Committee’s inquiry the OAG conducted a performance audit
to assess whether the DLGSC effectively regulates and supports local government entities. 573

6.281

During the Committee’s final hearing with the DLGSC on 3 August 2020 the Director General
referred broadly to findings made by the Auditor General as a result of the performance
audit:
The Auditor General has also undertaken an audit of the department’s regulatory
functions. While that has not yet gone to Parliament, I think it would be reasonable
for me to say that I am aware of its findings and it does indicate that OAG believes
we have quite a long way to go to improve our responsiveness to how they think
we should be responding to some of these matters.

6.282

When the Committee finalised this report the OAG had not yet published a report on its
performance audit of the DLGSC.

Increased role for the DLGSC
6.283

The OAG told the Committee that the DLGSC needs to perform a stronger role in supporting
local governments to meet their compliance obligations:
Our early audit activities support the conclusion that DLGSC needs to assume a
stronger central agency function in carrying out its support, training, reporting,
and regulatory compliance responsibilities. This function is akin to the central
oversight and support roles performed by the departments of Treasury and
Finance, and the Public Sector Commission, to guide State sector entities in the
respective areas of financial reporting, procurement, capability development, and
governance. Whether and how this process is facilitated is obviously a decision for
government. However, given the significant expenditure across the LG sector and
the breadth of the legislative reform currently facing LGs, we consider central
coordination, support and oversight of LG operations a key aspect of enhancing
capability and performance to meet ratepayer expectations.574

6.284

The Committee notes that, similarly, the Inquiry Panel into the City of Perth recommended
that the DLGSC increase its regulatory role regarding local government financial
management, and publish guidance and better practice resources to assist local
governments in this regard.575
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ibid.
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6.285

6.286

The OAG’s 2018–19 Financial Audit Results Report made a number of recommendations
regarding areas where the DLGSC could assist local governments to address issues raised in
audits, including that the DLGSC:


consider facilitating a shared internal audit service for the local government sector,
particularly to assist small and medium councils576



provide an accounting advice helpdesk service to the local government sector, similar to
the service provided by the Department of Treasury to the State government sector.577

When discussing these recommendations at a hearing on 3 August 2020, the Director
General of the DLGSC expressed reservations about the DLGSC providing accounting advice
to local governments:
we do see it is very important that local governments themselves take appropriate,
independent legal advice and financial advice when they are making complex
decisions. I think we can provide some clear understanding of how they should,
you know, review their financial performance under the conditions of the act, but I
would not want to get in to giving specific accounting advice on a particular
technical matter, particularly about how they might treat assets or undertake
borrowings or risk assessment and so on.578

6.287

In the Committee’s view the OAG’s recommendations raise important matters that require
the Government’s attention.

6.288

The DLGSC’s role is discussed in detail in the next chapter.

RECOMMENDATION 11
The Government give active consideration to facilitating, through the Department of Local
Government, Sport and Cultural Industries, a shared internal audit service for the local government
sector, particularly to assist small and medium councils.
RECOMMENDATION 12
The Government give active consideration to providing, through the Department of Local
Government, Sport and Cultural Industries, an accounting advice helpdesk service to the local
government sector similar to the service provided by the Department of Treasury to the State
government sector.
Potential options to improve local government financial reporting requirements
6.289

As set out in chapter 3 above, local governments face a significant regulatory burden
imposed by the LG Act and associated regulations. A significant portion of this regulation
relates to local government financial reporting requirements.

6.290

The OAG told the Committee that it has identified a number of areas where local
government financial reporting under the LG Act could be improved to reduce the cost and
burden on local governments:


annual financial reports
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valuation of plant and equipment



valuation of infrastructure and building.579

Annual financial reports
6.291

The OAG’s 2018–19 Financial Audit Results Report recommended that the DLGSC reassess
the amount of detail required to be included in local government financial reports, in
particular for small and medium sized entities. The OAG noted that the current level of detail
is onerous, exceeds that reported by most WA State government entities, and includes
disclosures that are not common practice in other states.580

6.292

The Committee notes that this is not a new issue. In 2006 the Public Accounts Committee
noted a view amongst the local government sector that:
compliance requirements are extensive, onerous and include reporting functions
that are not warranted, with some stakeholders highlighting that smaller local
governments must comply with accountability and reporting mechanisms that may
not be relevant to their local community needs.581

6.293

Mr Cunninghame expanded on the recommendation in the OAG’s 2018–19 Financial Audit
Results Report during a hearing before the Committee:
The CHAIR: On page 26 of your report there is a recommendation to the
department urging them to reassess the amount of detail required to be included
in annual financial reports, in particular for smaller and medium-sized entities,
which is what we have just being discussing. This is probably unfair to ask, but I am
going to anyway: are you able to place a measure on what that sort of benefit
might be worth to the sector in terms of savings, or is that a little bit too much?
Mr CUNNINGHAME: I can give you one example. When they introduced that for
the smaller entities in the state government a couple of years ago, for a typical set
of financial statements that might have been 40 pages, some of them came down
to about 25 pages and some of them came to, say, 30. Every page that has to be
prepared has a cost to it. Some of them are cheaper to prepare than others. Some
of them did not take a lot of effort but some did. The risk of preparing all that
information is that it is incorrect. It is possibly missed by the auditor, because we
did not see working papers from when we first took over to show that that detail
had been checked. It should have been in their working papers, with some
evidence that they had checked that kind of detail. It probably was not being
checked in the first place, so it could have been misleading—I am not saying that it
was.582

6.294

Following the hearing on 23 March 2020 the Committee asked the OAG to provide a list of
legislated reporting requirements that apply to local governments but not State government
entities, which the OAG considered to be onerous and excessive.
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6.295

The OAG provided the Committee with a list of 16 reporting requirements that it considers
to be excessive, onerous, or both. The OAG restricted its response to external financial
reporting requirements under the LG Act and associated regulations.583

6.296

The list of reporting requirements provided by the OAG is set out at Appendix 3.

6.297

The OAG also provided the Committee with a list of additional information, currently
required by the Australian Accounting Standards (AAS), that the OAG believes could be
omitted by small and medium-sized entities if a tiered system of reporting requirements
were to be introduced.584 Tiered financial reporting is discussed from 6.303 below.

6.298

The list of AAS information provided by the OAG is set out at Appendix 4.

6.299

The Shire of Chapman Valley told the Committee that complying with the AAS is particularly
burdensome for smaller local governments:
[WALGA’s submission] could probably go further by stressing the irrelevance of
most Standards forced upon local government by the Australian Accounting Board
{AAB) to the smaller local government authorities. The one size fits all taken by the
AAB when imposing Standards across the nation is frustrating and resource
consuming with little or no benefit on most occasions.
The Minister needs to have the discretion to endorse or ignore AAB Standards
based on the local benefit to the local government and community.585

6.300

The Committee notes that the DLGSC appears to be considering local government financial
reporting requirements as part of the review of the LG Act. The DLGSC’s consultation report
on financial management identified the need to strike a balance between appropriate
transparency, accountability and probity which addresses community expectations, and
unnecessary administrative burden on local governments. 586

6.301

At a hearing on 3 August 2020 the Director General confirmed that the DLGSC has engaged
with the Western Australian Treasury Corporation to review the level of financial disclosure
required from local governments, and indicated that the DLGSC is open to pursuing
recommendations that streamline local government financial reporting.587

6.302

The Committee recommends that the Government consider the information provided by the
OAG in determining any changes to the financial reporting requirements under the LG Act
and associated regulations, or under a new local government Act.

FINDING 19
The Committee concurs with the view expressed by the Office of the Auditor General that a
number of financial reporting requirements on local governments are excessive, onerous, or both.
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RECOMMENDATION 13
The Government:


consider reducing the financial reporting requirements on local governments



in doing so, take into account the information provided by the Office of the Auditor
General, set out at Appendix 3 and Appendix 4 of this report.

Tiered financial reporting
6.303

The OAG described tiered reporting to the Committee as follows:
Tiered financial reporting was introduced in June 2010 when the Australian
Accounting Standards Board (AASB) established AASB 1053 Application of Tiers of
Australian Accounting Standards. This Standard set out tiers of Australian
Accounting Standards to determine the reporting requirements for general
purpose financial statements (GPFSs) depending on the category of entity to
whom the tier applied. Two tiers were established.
Tier 1 has the most comprehensive reporting standards, as it incorporates the
Australian Accounting Standards and the requirements of the International
Financial Reporting Standards issued by the International Accounting Standards
Board that are applicable to Australian entities.
Tier 2 introduced an abridged reporting regime formally known as Australian
Accounting Standards – Reduced Disclosure Requirements (RDRs). The AASB
confirms that Tier 2 reporting ‘significantly reduces the disclosure burden and the
costs of preparing and auditing GPFSs for most entities, whether for-profit or notfor-profit in the private and public sectors’.588

6.304

In Western Australia government agencies at the State level report against the two tiered
framework.589 The OAG has noted that this has reduced the detail provided in Tier 2 entities’
financial reports without impacting the usefulness and understandability of the financial
statements for users.590

6.305

The Committee heard that AASB Standard 1053 specifically excludes local governments from
applying Tier 2 reduced reporting to their financial statements: 591
Currently, the accounting standards for some reason, expressly say that tiered
reporting is not applicable to the local government sector. We were surprised
when we found that, but at the moment it is not. That is why we did not use that
term in our report. But a lot of the same advantages can be achieved simply by
going through, for instance, the exercise we did. So there may be some parts that
in a small entity in the state sector could be dropped out that probably would
have to stay in in local government, but then there is a whole lot of other
information that is not required by the standards at all.592
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6.306

The OAG explained to the Committee that applying Tier 2 reporting requirements to
Western Australian local governments would require regulatory change:
If WA local governments wish to apply the Tier 2 RDRs to their financial reporting,
the Regulations would need to be amended to expressly permit this. This is
obviously a decision for legislators. A precedent already exists in Regulation 16(a)
of the Local Government (Financial Management) Regulations 1996, which requires
departure from Australian Accounting Standards.593
It might possibly fall to the Department of Local Government, Sport and Cultural
Industries to draft any proposed changes to the Regulations, and prepare
guidance to the sector on how to apply any reduced reporting requirements that
ensue.594

6.307

In the Committee’s view there is value in the DLGSC and the State Government considering
the introduction of tiered financial reporting for local governments.

RECOMMENDATION 14
The Department of Local Government, Sport and Cultural Industries and the Government consider
the introduction of tiered financial reporting for local governments.
Valuation of plant and equipment
6.308

The Australian Accounting Standards require local governments to elect to measure
property, plant and equipment, including infrastructure, using either a revaluation model (at
fair value) or a cost model.595

6.309

As set out in the OAG’s 2017–18 Financial Audit Results Report, in the public sector the
common practice is to measure assets such as:


land, buildings and infrastructure at fair value, requiring periodic valuations



equipment (including computing equipment), some plant, furnishings and motor
vehicles at cost less accumulated depreciation, thereby avoiding the often significant
expense and effort of periodically valuing the assets and auditing the valuations. 596

6.310

WA State agencies measure the second category of assets at cost. In contrast, local
governments are required to measure all assets above $5,000 through periodic valuations. 597

6.311

In its 2018–19 Financial Audit Results Report the OAG noted that some local governments,
particularly smaller councils, could achieve savings by not re-valuing all assets.598

6.312

The OAG expanded on this point during a hearing with the Committee:
Mr CUNNINGHAME: With the plant and equipment, the state government does
not periodically revalue and pay valuers to revalue plant and equipment, but the
regulations at the moment require local government to do that. For some of those
local governments, I was quite astounded at the cost of the valuation. The other
stuff is infrastructure and buildings that need to be valued from time to time, and
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that is normal anywhere. But they have this add-on down the bottom of plant and
equipment, including your road machinery and that sort of stuff.
...
Hon LAURIE GRAHAM: Are you suggesting that the class of assets that are
regularly disposable be treated differently?
Mr CUNNINGHAME: Yes.
Ms SPENCER: Depreciable assets, essentially—plant and equipment.
Mr CUNNINGHAME: Depreciable, mainly plant and equipment. And that varies.
Some of the small plant and equipment does not have to be revalued, but some of
the bigger stuff is still being revalued at probably a reasonable expense, if
someone has to travel out and value it.
Hon LAURIE GRAHAM: It is the graders and the trucks that they have got on that
10-year cycle. That is the one I hear grizzles about.
Mr CUNNINGHAME: Yes, that is in the plant and machinery area.599

6.313

The OAG recommended that the DLGSC re-assess the potential advantages and
disadvantages if smaller local government entities reported some asset classes using the cost
model, rather than periodically re-valuing those assets.600

6.314

The Committee supports the OAG’s recommendation.

RECOMMENDATION 15
The Government give active consideration to allowing smaller local government entities to report
some asset classes using the cost model, rather than periodically re-valuing those assets.
Valuation of infrastructure assets
6.315

A related issue that the Committee sought to explore with the OAG was whether it is
appropriate for local governments to continue to be required to routinely re-value
infrastructure assets:
Hon LAURIE GRAHAM: The current cost accounting that most councils are using
today—I would think they are just about all current cost accounting as far as roads,
drainage et cetera—are many of those assets, assets that would not be replaced,
currently being valued at current cost replacement rather than historical value and
written off? Do you see any of that?
Mr CUNNINGHAME: No, I think
Hon LAURIE GRAHAM: I will give you a more contentious one then—the libraries.
Will there be libraries in 20 years’ time? There is a great argument out there at the
moment that libraries should be valued at the land value and nothing else because
we will not have libraries as we know it in 20 years’ time. Do you see councils
valuing both ways?
Mr CUNNINGHAME: No. That is a contentious one, but until you are at that point,
where it is in terms of the impairment standard—because that is another
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standard—and need to impair something, you would generally continue to value it
on the basis of continuing to use it in the way that it is currently being used.
But there is a standard and that test does need to be performed on an ongoing
basis. Every year, you need to consider whether you have reached that stage with
any particular asset.601

6.316

The Shire of Bruce Rock raised with the Committee the cost burden of periodically revaluing
some infrastructure assets.

6.317

Relevantly, the Committee notes that the OAG issued a qualified audit opinion for the Shire
of Bruce Rock for the financial year ended 30 June 2019. The OAG’s 2018–19 Audit Results
Report records that a qualified opinion was issued as a result of the Shire not appropriately
assessing the condition of its assets:
Other than for roads, the Shire’s 2017-18 valuation of infrastructure assets
including bridges, footpaths, drainage, other infrastructure and the airstrip, was a
desktop valuation and did not include an assessment of the condition of assets.
We therefore issued a qualified audit opinion because we were unable to obtain
sufficient appropriate audit evidence to confirm the value reported for
infrastructure assets, other than roads, at 30 June 2019 and 30 June 2018. 602

6.318

The President of the Shire of Bruce Rock explained the background to this issue at a hearing
with the Committee on 28 February 2020:
Councillor STRANGE: There is a flag there, because one job had not been done,
and that was the valuation of our bridges, our airfield and others. We have done a
desktop valuation and a fair valuing, and, no, that is not acceptable; it has to be a
hands-on valuation and a condition report of all of these. We have a major
waterway running through; we have over 120 bridges, which is more than any
other shire in the state, would you believe. It is just the length of them. But we do
not have the resources, as far as staff, to be able to do that. A consultant will have
to be engaged and initial quotes seem to be around that $70 000 to $90 000 to
get that report done, which, at the end of the day, it is going to satisfy the
Auditor General but will not be of great value to us, because we do that as a
matter of means, but probably not recognised by the Auditor General because of
the styling of it. Again, that is five per cent of our rate revenue, so we could
perhaps raise our rates by five per cent this year, and a consultant will swallow that
up.603

6.319

During its hearing with the Auditor General on 23 March 2020, the Committee raised the
prospect of the Shire of Bruce Rock having to potentially increase its rates by 5 percent to
satisfy an audit qualification.

6.320

The OAG acknowledged that there is an argument that certain regional assets should be
valued on a cost depreciation basis rather than through periodic valuations:
Firstly, one observation, and it is not a technical accounting observation, really, is
that depending where you are in the state, sometimes roads and bridges do not
last too long—they get washed away, damaged et cetera and have to be rebuilt, or
have to have significant repairs done. You could argue that, once again, that could
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be on the cost basis, so you do not have to revalue them. Some accountants
would say that is quite contentious, though.604

6.321

The Auditor General told the Committee that, while the Shire’s decision to not obtain
valuations to remove an audit qualification may be reasonable, it is the auditor’s role to
assess the Shire against the relevant accounting standards:
Certainly, being given a quote for a valuation of that sort by a local government of
that size that would have such a significant impact on its cost base, on face value
that certainly appears a reasonable decision to take. From my perspective as
auditor, though, I have to alert readers—the users of the financial report—that the
financial statements have been prepared in all material respects in accordance with
accounting standards and balances are true and fair. For that particular item, a
qualification is an except-for opinion—it was except for these particular balances
and this is the matter with those balances. Everything else is fine; the financial
statements are materially true and fair, and in accordance with accounting
standards. That qualification does not bother me so much. Normally, a
qualification is not good from an auditor in the private sector, particularly around
going concern. Entities do not want that. It alerts the market to significant
problems in the entity. But from my perspective, I think that seems a reasonable
decision by that particular council to not have a valuation in those circumstances if
that was the cost driver. As [Mr Cunninghame] says, if there is significant erosion
of those assets that is not being reflected in the values that were reported, then
that is a decision. Essentially, we are saying that that balance cannot be relied on
for fair value at the balance date.605

6.322

The Committee heard that ultimately it is a matter for the State Government to weigh the
cost and benefits of requiring local governments to report the fair value of all assets and
legislate accordingly:
Mr CUNNINGHAME: ... Once again, you are back to that asset management plan
thing. There is an argument that doing valuations every five years and saying it is
currently worth that much and spending money on that when there is a risk of it
not being there quite soon, or needing significant repair, you have got to balance
that value, I suppose—the benefit of doing the valuations rather than doing it on a
cost basis. I will just briefly mention that there is one asset that currently is not
valued in accordance with the accounting standards—it is not valued—and that is
the land under roads. There is a standard on land under roads. It is not valued. The
government, or the minister, took the decision to put that in the regulations that
they should not spend money revaluing that. As it is, that is fine, because our audit
opinion does not qualify them. It just points out that that is the regime that we live
under. Currently, that is one inconsistency with Australian accounting standards,
and everyone seems quite content with that and we all move forward. Decisions
can be made in that way. We would not encourage inconsistency with Australian
accounting standards on a grand scale, but there might be certain entities where
you have to have that simply because of the cost of something. In my view, it is
not an inconsistency with Australian accounting standards anyway. It is just not our
decision to recommend to the Shire of Bruce Rock to go to the cost basis for their
bridges, because that is not our place. There is a regulation in place that says they
are supposed to revalue their assets, so we just do not go there. It is not our job. It
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is our job, as the Auditor General pointed out, to just report that they have not
complied with that regulation.
Hon DIANE EVERS: And make suggestions to them? You tell them other things.
You give them advice on other issues, so that would be advice that you could
probably provide too, I would think.
Mr CUNNINGHAME: We can, really, just more point out these are the
consequences if you do something or do not do something and then it is their
decision. We cannot be seen to be making that decision for them. It has happened
in the past. Whenever we step over that line, when they get into trouble, they say,
“Oh, the Auditor General said that we could do this.”606

6.323

One submission raised the broader issue of whether depreciation is an appropriate tool to
measure the value of the local government assets and, by association, a local government’s
financial health:
In my opinion depreciation is applied to capital value in Local Government for no
discernible benefit. The use of depreciation as a financial tool is misguided. It also
contributes to the inability of elected members, and officers, to understand Local
Government budgets and financial reporting. The reasons for this are:

606

148

i.

Capital depreciation is a financial tool to spread the tax deduction benefit
of an investment over a longer period so the investor does not gain a
100% deduction in the year of investment. This recognises that
investments hold value and can be on sold to regain that value;

ii.

To apply this to Local Government is erroneous as: a. Local Government’s
do not pay tax; b. Local Government’s do not generally on sell capital
investments such as libraries, swimming pools, administration buildings or
roads but rather uses them for the useful life of the investment;

iii.

Arguments that Local Government should offset capital depreciation with
cash reserves to ensure the asset is ‘’sustainable’’ do not reflect reality.
Neither the State Government nor Federal Government, practices this for
investments in capital items such as schools, hospitals, and defence
facilities. Rather the State and Federal Governments raise taxes and create
budgets on a competitive basis funding new projects as old ones date or
deteriorate beyond being useable. Maintenance budgets rarely provide
for on-going renewal beyond what might be determined the natural life
of an asset;

iv.

A method of asset management that Waverly Council NSW developed
recognises that asset management is about agreed levels of service
provision. Waverly Council adopted this approach after utilising the
depreciation method for a number of previous Asset Management Plans
and finding it widely over-estimated the cost of maintaining assets. This
method has been recognised as best practice by the Federal Government;

v.

For instance Local Governments largest asset are the roads they own.
Roads are maintained at a level as either agreed or affordable. The
monitoring of service levels is far more important than applying
depreciation to a road asset that may well never disappear if maintained
to an appropriate level.

Donald Cunninghame, Assistant Auditor General Financial Audit, Office of the Auditor General, transcript of
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vi.

Grant funding is a very significant contributor to road construction and
condition maintenance through asset replacement;

vii.

Most capital investment in Local Government was, and is, grant funded
and will, in my opinion, remain so for the foreseeable future. This
somewhat mirrors State and Federal capital funding practices. 607

The Committee raised this issue with the OAG, and heard that this is a further matter that the
DLGSC could re-assess as part of its consideration of the advantages and disadvantages of
the current asset reporting regime:
Hon LAURIE GRAHAM: ... It really worries me that local governments are
revaluing particularly bridges, when there is every chance that, if they all get lost,
the commonwealth will come to the party. Or, alternatively, they will put culverts
in, which are a fraction of the price, and accept some water flowing over the road
every once in a while and close them, as we have seen councils make decisions in
recent times. That is the class of assets that I was referring to earlier. It just worries
me that local governments are going to current cost replacement when, in fact,
would they ever do it? The answer is no. A lot of those bridges would be roads
that could be rationalised out today. It is most probably one landowner in the
whole area is going over a bridge he does not need to go over if they gave him an
access at a different point on his property.
Hon MARTIN ALDRIDGE: Or gave him the road.
Hon LAURIE GRAHAM: Or gave him the road—yes. There are plenty of roads now
that there is only one landowner on. We really need to close those roads and give
it back to them.
Mr CUNNINGHAME: That is why we have made a recommendation that the
department seriously consider what needs to be valued and what does not. Also, it
can be horses for courses. If it is in a regulation, they can decide that certain
entities have to do something and others do not. I do not see any harm in that
either.
Hon LAURIE GRAHAM: If you look at what happened down at Esperance where
all those were lost, there is a lot of culverts gone in to replace a lot of those
bridges. They are on Main Roads roads, I will admit, but they are not the same
structures that were there in the past.
Hon DIANE EVERS: So what you said is that the tiered approach cannot work
because of Australian standards, but in the regs we could have a somewhat tiered
level of different regs for different sizes?
Mr CUNNINGHAME: Yes.
Ms SPENCER: You could adopt the same language as in the accounting standards.
I am not sure of the history of why the Australian Accounting Standards Board did
not recommend that approach for local government, but there may have been
some opposition to that. But there is no reason that Western Australia could not
adopt that for local government here.608

607

Submission 50 from Andrus Budrikis, 8 August 2019, pp 1–2.

608

Caroline Spencer, Auditor General; Donald Cunninghame, Assistant Auditor General Financial Audit, Office of the
Auditor General, transcript of evidence, 23 March 2020, p 15.
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FINDING 20
Existing asset valuation and reporting requirements impose a significant cost and burden on local
governments, and do not necessarily produce information that is essential to good financial
management and decision-making.
RECOMMENDATION 16
The Government and the Department of Local Government, Sport and Cultural Industries consider
changing the asset valuation and reporting requirements for local government infrastructure
assets.
Committee reflection
6.325

The Committee acknowledges the concerns expressed by local governments regarding the
cost of the OAG’s involvement in local government audits since 2017. However, the
Committee notes the Auditor General’s evidence that increased financial audit costs largely
reflect an increase in the quality of financial audits provided to local governments.

6.326

Further, the Committee notes that the Auditor General’s financial and performance audit
reports have drawn attention to a number of important issues in the local government
sector. The OAG has also provided guidance material and made recommendations that
should assist local governments to perform their role, and reduce the cost and burden of
local government financial reporting obligations.

6.327

In the Committee’s view the OAG’s involvement in local government audit since 2017 has
been positive, and will continue to provide benefits to the local government sector.

FINDING 21
The Office of the Auditor General’s involvement in auditing the local government sector since 2017
has been a positive development.
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CHAPTER 7
The role of the Department of Local Government, Sport
and Cultural Industries
7.1

The DLGSC is the department of State currently assisting the Minister to administer the
LG Act.

7.2

Broadly, the DLGSC’s role is to regulate and support the local government sector. The
Committee heard that the DLGSC may not be sufficiently resourced to fulfil its regulatory and
advisory functions. Evidence to the Committee suggests that the DLGSC and its predecessor
departments have been under-resourced for some time.

7.3

The Committee explored with the DLGSC a number of concerns raised in submissions.

7.4

Concerns expressed regarding the DLGSC’s advisory and support role included that:

7.5

7.6



machinery of government (MoG) changes609 appear to have reduced the amount of
experienced senior staff at the DLGSC available to provide advice to the sector



the DLGSC is focused on regulatory and compliance activities at the expense of its
capacity building functions



the DLGSC’s ability to provide advice and up-to-date guidance material has diminished



the DLGSC’s ongoing review of the LG Act has reduced its capacity to provide advice and
support to the sector



WALGA is increasingly delivering advisory services that were previously provided by the
DLGSC.

Regarding the DLGSC’s regulatory and compliance functions the Committee heard concerns
that:


members of the community do not understand the limits of the DLGSC’s role and
powers under the LG Act



in recent years the DLGSC has been required to undertake a record program of
authorised inquiries610 without sufficient staff or resources



the DLGSC is not able to intervene early to address local government dysfunction.

This chapter:


gives an overview of the DLGSC’s functions and structure



assesses the DLGSC’s and former local government departments’ resourcing and staffing
over time



addresses the issues set out above.

609

The PSC describes machinery of government changes as ‘reform to the structure of the public sector [that] may
occur as government strives to implement a more effective approach to the provision of services to the
community and a reduction of the unnecessary use of public resources’: Public Sector Commission, web page
reviewed 1 July 2020, The structure of the Western Australian government sector. See:
https://www.wa.gov.au/organisation/public-sector-commission/the-structure-of-the-western-australiangovernment-sector. Viewed 20 August 2020.

610

An authorised inquiry is an inquiry under div 1 of pt 8 of the LG Act into any aspect of a local government or its
operations or affairs. An authorised inquiry is commenced by the Departmental CEO under s 8.3 of the LG Act and
conducted by DLGSC staff or other suitably qualified persons.
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Overview of the DLGSC’s role
7.7

The DLGSC was created as a result of MoG changes that came into effect on 1 July 2017.

7.8

The DLGSC has a broad range of responsibilities. The Director General of the DLGSC,
Duncan Ord OAM, gave the Committee the following overview of the DLGSC’s background
and areas of operation:
The new department consists of what was formerly the Department of Sport and
Recreation, the portfolio of culture and the arts, and the Office of Multicultural
Interests. Of what was formerly part of the Department of Local Government and
Communities, we have the local government component of that department, and
the balance went to the Department of Communities. However, we do retain a
range of subsidiary legislation, which includes legislation for our local Cat Act, the
Dog Act, caravan parks, cemeteries and so on. So we actually are quite a busy
legislative department.
We also have racing, gaming and liquor, and a small portion of what was formerly
the Department of Aboriginal Affairs, which covers the Aboriginal history unit,
which is primarily the records of the old Department of Native Welfare and those
research components that used to lie in that department. We cover a broad range.
When the machinery of government was announced, it was only the four
departments that were to be merged. We actually requested to bring the Office of
Multicultural Interests into the new agency, and also we requested the Aboriginal
history unit, because it aligned to other components of the culture and arts
portfolio.611

7.9

As at 30 June 2019 the DLGSC employed 492 staff. 612 The total cost of the DLGSC’s services
across all functions for the financial year ended 30 June 2019 was $203,126,000.613

7.10

The Committee heard that the DLGSC spends less than ten percent of its total budget on
local government functions. This consists primarily of wages, plus a relatively small amount
for ongoing engagement programs.614

7.11

The DLGSC’s key local government functions, as described by the State Government’s
submission, are set out in chapter 2 at 2.44.

7.12

Many submissions took a broader view of the DLGSC’s local government functions,
categorising its two key roles as 1) regulator of and 2) advisor to the local government
sector.615

Structure and staffing of the DLGSC’s local government functions
7.13

The DLGSC told the Committee that as at 5 August 2020 it had 37 employees dedicated to
local government (33.13 FTE).616

611

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, pp 1–2.

612

Department of Local Government, Sport and Cultural Industries, Annual Report 2018–2019, September 2019, p 30.

613

ibid., p 114.

614

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 4.

615

For example, see submission 75 from the City of Gosnells, 20 August 2019 p 2; and submission 165 from the Shire
of Coolgardie, 22 August 2019, p 10.

616

Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 2. The Committees notes
that on 16 June 2020, as part of an answer to a question on notice, the Minister told Parliament that the DLGSC
had 42 staff (38.11 FTE) dedicated to local government: Answer to question on notice 6115 asked in the Legislative
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7.14

The DLGSC provided the Committee with a series of organisation charts indicating its
organisational structure and employee positions as at 5 August 2020.617 The organisational
charts are set out at Appendix 5.

7.15

The organisation charts identify that the DLGSC has the following 44 employee positions
dedicated to local government matters across the following branches: 618


The Local Government Branch sits within the Regulatory Services Division under the
Deputy Director General, and consists of 14 employees. The Local Government Branch
provides policy advice and support to internal and external stakeholders, and is
responsible for the department’s local government communications. It also provides and
prepares advice and recommendations on legislation, regulations and local laws as
administered by the DLGSC.



The Investigations and Assessment Branch consists of nine employees619 and reports
to the Director General. The Investigations and Assessment Branch is responsible for
assessing and investigating serious breach complaints,620 and for authorised inquiries
and related investigations under Part 8 of the LG Act.



The Strategic Initiatives Branch consists of 12 employees621 and reports to the
Director General. The Strategic Initiatives Branch provides professional and strategic
management support to the Minister, the Director General and the Executive Director
through the development, implementation, coordination and management of policy and
legislative projects, programs and initiatives.



The Local Government Policy and Engagement Branch consists of four employees622
and reports to the Director General. The Local Government Policy and Engagement
Branch provides high level strategic support and advice to the Department’s Planning
and Service Delivery division, and provides leadership on complex policy and planning
initiatives that impact the DLGSC.



The Policy and Innovation Branch sits within the Regulatory Services Division, and
includes five employees dedicated to local government. The Policy and Innovation
Branch is responsible for policy development and legislative amendments for the Racing,
Gaming and Liquor portfolio. The branch is also responsible for preparing Ministerial
communications such as correspondence, parliamentary questions, and briefing notes,

Assembly by Hon William (Bill) Marmion MLA and answered by Hon David Templeman MLA, Minister for Local
Government, Parliamentary Debates (Hansard), 16 June 2020, p 3702. The DLGSC’s 13 August 2020 response to
the Committee clarified that ‘there has been an overall reduction in employees working in LG related positions as
a result of 2 secondments, 1 deployment, 1 resignation and 1 long term leave application’: Department of Local
Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing held 3 August 2020
and written questions dated 4 August 2020, dated 13 August 2020, p 2.
617

Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, Attachment 7.

618

The descriptions of each branch’s role were provided by the DLGSC at the Committee’s request: Duncan Ord,
Director General, Department of Local Government, Sport and Cultural Industries, letter in response to written
questions dated 11 March 2020, 20 April 2020, Attachment 2.

619

Three employee positions within the Investigations and Assessment Branch are temporary positions that end in
August and September 2020.

620

A serious breach is a breach by a council member of a designated offence provision under the Local Government
Act 1995 or another law: Local Government Act 1995 s 5.105(3).

621

Two employee positions within the Strategic Initiatives Branch are temporary positions that end in
December 2020.

622

One employee position within the Local Government Policy and Engagement Branch is a temporary position that
ends in December 2020.
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and provides executive support for the Local Government Standards Panel and the
Gaming and Wagering Commission.
7.16

The organisation charts also indicate that the DLGSC classifies a further 33 of its employee
positions as partial local government positions:


seven positions across various branches including the Director General, the Deputy
Director General (Regulatory Services Division), the Director and Portfolio Chief (Finance
and Procurement Division), and the Executive Director (Sport and Recreation)



26 positions in the Sports and Recreation Division’s Regional Services Branch which has
offices for regional areas including the South West, Great Southern, Goldfields, Pilbara,
Kimberley and Midwest.

7.17

The Committee heard that the 26 partial local government positions in the DLGSC’s Regional
Services Branch are in regional sports and recreation offices which the DLGSC inherited as
part of the MoG changes. The Director General told the Committee that they were turned
into whole-of-government regional offices to help facilitate contact and consultation with
local governments in regional areas, including during the LG Act review process. 623

7.18

The Committee notes that on 19 August 2020 the Director General announced that a new
position within the DLGSC of Acting Executive Director Local Government had been
appointed to:
lead the (re) integration of all five local government function areas within the
department with the aim of achieving stronger cohesion and efficiency across our
broad range of local government functions.624

FINDING 22
As at 5 August 2020 the Department of Local Government, Sport and Cultural Industries had
37 employees dedicated to local government (33.13 full time equivalent).

Is the DLGSC adequately resourced?
7.19

The Committee heard throughout the inquiry that the DLGSC may not be adequately
resourced to regulate and support local governments.

7.20

WALGA’s submission summarised the local government sector’s perspective as follows:
While the [DLGSC] consists of committed and diligent officers, it is the Local
Government sector’s view that the Department, due to resourcing pressures, does
not meet the Local Government sector’s expectations for timely advice, robust
capacity building, or early interventions to prevent governance or relationship
breakdowns.625

7.21

LGPAWA’s submission similarly identified a decline in the DLGSC’s capacity to regulate and
advise the sector. LGPAWA noted that:


due to the loss of key personnel and MoG changes the DLGSC’s advisory role has
diminished to the point that it does not commit to providing advice in writing

623

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 3; and Duncan Ord, Director General, Department of Local Government, Sport and
Cultural Industries, transcript of evidence, 25 November 2019, p 4.

624

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, Local Matters
newsletter, August 2020.

625

Submission 150 from the Western Australian Local Government Association, September 2019, p 5.
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7.22

a lack of resources for DLGSC’s regulatory functions has resulted in authorised inquiries
taking over 12 months to complete. 626

Evidence before the Committee suggests that the role and influence of the various local
government departments has declined over a long period. Hon Paul Omodei told the
Committee:
One of the things I would like you to take on very seriously is the proper
resourcing of the Department of Local Government, Sport and Cultural Industries.
I think successive governments have failed to properly resource the department. It
has shrunk from its former self. When I became the minister, it was a standalone
government department.627

7.23

One experienced former Mayor expressed a similar perspective to the Committee:
At the time of the introduction of the 1995 Local Government Act the Local
Government Department had a number of core functions and included:

-

Legislative

-

Education & Training

-

Enforcement / compliance

-

Advisory Services (including Local Government Assistance)

All of these functions were appropriately resourced and individual Local
Governments participated in education & training opportunities and sought advice
and support from the Department. Sadly, this is not the case now as the core
functions of the Department have been reduced to legislative and enforcement
roles. The education & training and advisory services roles have all but
disappeared as funding cuts have bitten over the past 25 years or so. 628

7.24

The City of Armadale’s submission described how the decline in the capacity of the DLGSC
and previous local government departments has affected its ability to provide advice and
guidance to the sector:
The Department was at one time highly regarded and could be relied upon for
advice and support. During the 1990’s and into the early 2000’s the Department
could have been relied upon as a useful resource for high quality information and
guidance. Notably since 2010 when the City has sought guidance, it has been low
quality, unreliable, inconsistent between Departmental staff and/or vague. As our
governing body responsible for the administration of the Local Government Act,
the sector should be able to rely upon the Department to effectively provide
guidance on legislative and policy matters. 629

7.25

Individual local government submissions generally identified that:


the DLGSC is understaffed



its role has diminished over time



it needs to be properly resourced.630

626

Submission 67 from Local Government Professionals Australia WA, 19 August 2019, pp 3–4.

627

Hon Paul Omodei, transcript of evidence, 17 February 2020, p 3.

628

Submission 232 from Sue Doherty, 13 September 2019, p 9.

629

Submission 104 from the City of Armadale, August 2019, p 13.

630

Submission 78 from the Town of Mosman Park, 20 August 2019, p 3; submission 105 from the City of Bunbury,
26 August 2019, p 2; submission 141 from the Shire of Mount Marshall, 4 September 2019, p 2; submission 148
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7.26

7.27

The Committee notes that in its 2006 report on local government accountability the Public
Accounts Committee found:


a perception amongst local governments that the former DLGRD did not have sufficient
resources to effectively monitor and support the sector



a belief that the DLGRD did not offer assistance or advice early enough and its key focus
is on ensuring compliance rather than providing support.631

Evidence before the Committee suggests that local governments currently hold similar views
regarding the DLGSC.

FINDING 23
There is a perception among local governments that the Department of Local Government, Sport
and Cultural Industries is under-resourced and unable to provide timely advice, robust capacity
building, or early intervention to prevent governance or relationship breakdowns.
Expenditure and staffing levels over time
7.28

The Committee sought to investigate claims that the DLGSC is under-resourced by reference
to changes in the DLGSC’s and former local government departments’ expenditure and
staffing for local government services over the past 10 years.

Expenditure
7.29

The various local government departments’ expenditure on local government services since
1 July 2008 is set out in Table 5 below.

7.30

Table 5 also shows expenditure once the value of grants and subsidies is removed. This is
provided to give an indication of the baseline cost of local government services in each year.

Table 5. Expenditure – local government services
Department

DLG

DLGRD

DLGC

DLGSC

Year

08–09

09–10

10–11

11–12

12–13

13–14

14–15

15–16

16–17

17–18

18–19

19–20

Total cost
($000)

10,653

19,563

23,623

17,232

18,445

16,135

14,655

11,423

12,889

16,797

11,121

13,066
632

Total cost
with grants
and subsidies
removed
($000)

8,327

11,914

12,627

12,700

13,209

12,594

12,074

10,498

10,807

13,536

10,514

N/A

[Source: DLGSC, DLGC, DLG and DLGRD Annual Reports 2010–11 to 2018–19, 2010–11 and 2019–20 Budget Papers.]

from the City of Busselton, 25 July 2019, p 2; submission 153 from the City of Kalamunda, August 2019, p 5;
submission 165 from the Shire of Coolgardie, 22 August 2019, p 10; submission 170 from the Shire of Narrogin,
5 September 2019, p 2; and submission 189 from the City of Cockburn, 13 September 2019, p 3.
631

Western Australia, Legislative Assembly, Public Accounts Committee (37th Parliament), Local Government
Accountability in Western Australia, report 4, 28 September 2006, p 39 (finding 12).

632

Budget estimate as at May 2019: Government of Western Australia, Western Australian State Budget 2019–20,
Budget Paper No. 2, Budget Statements, vol. 2, May 2019, p 471.
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7.31

As the DLGRD did not report against services relating solely to local government,
comparable figures are not available in annual reports from 2001–02 to 2008–09. The
2008–09 figures in Table 5 are taken from the 2010–11 Budget Papers and may not provide
an entirely reliable comparison against later figures. 633

7.32

By way of long term comparison, the Committee notes that the former DLG’s total cost of
services in 2000–01 was $10,747,000.634

7.33

The significant increase in grants and subsidies from 2009–10 appears to reflect the
commencement of Royalties for Regions (which included the CLGF), and the State
government’s local government reform strategy announced in February 2009.

7.34

Table 5 indicates that expenditure of local government services peaked at $23,623,000 in
2010–11 and declined to $11,121,000 (by 53 percent) in 2018–19.

Commentary on expenditure changes
7.35

The DLGSC provided the following commentary on recent changes to expenditure on local
government services:


the cost reduction between 2014–15 and 2015–16 reflects the withdrawal of funding for
the Metropolitan Local Government Reform and other whole of agency considerations as
outlined in the DLGC’s financial statements



the cost reduction between 2017–18 and 2018–19 is mainly due to the completion of the
Local Projects, Local Jobs program and the Country Local Government Fund. 635

7.36

The Committee notes that from 2017–18 to 2018–19 the DLGSC’s employee benefits
expenses (expenditure on wages and salaries, superannuation, termination benefits and
other related expenses) for local government services fell by 40 percent from $7,752,000 to
$4,618,000.636

7.37

This amounts to more than half of the total fall in the DLGSC’s expenditure on local
government functions over the same period, as shown in Table 5 above.

7.38

The DLGSC explained that this fall in employee benefits expenses was due to a change in the
‘overhead calculation methodology’:
In 2017-18 due to Machinery of Government changes, the DLGSC adopted and
continued to apply the previous overhead allocation methodology utilised by the
former Department of Local Government and Communities (DLGC). This involved a
proportioning of the corporate overhead from the former DLGC only across the
services related to the former department, being the Local government and Office
of Multicultural Interests.
Subsequently, in 2018-19, following the merger of the Department’s financial
systems, the overhead allocation was proportioned across all the DLGSC’s services.

633

The 2008–09 figures in the 2010–11 Budget Papers were backcast following machinery of government changes:
Government of Western Australia, 2010–11 Budget, Budget Statements, Budget Paper No. 2, vol. 3, May 2010, p 765
footnote (e).

634

Department of Local Government, Annual Report 2001, Department of Local Government, Western Australia,
31 August 2001, p 31.

635

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 3.

636

Department of Local Government, Sport and Cultural Industries, Annual Report 2018–19, p 122.
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This resulted in a reduction of 75% to the overhead applied to the local
government service.637

7.39

The Committee also raised with the Director General that expenditure on local government
functions appears to have been reduced by almost 25 percent between the 2017–18 figures
and the 2019–20 budget estimate.

7.40

The Director General explained that this reduction:
is probably more how the budget is structured now that we have done the full
machinery-of-government change, so corporate services’ costs and so on will be
aggregated inside a different budget line. So apart from the set of a few election
commitments that are coming to an end and the savings that came through the
voluntary separation program, there has not been any other budget reductions for
the department or for the local government service area. 638

Staffing
7.41

The number of FTE staff employed by local government departments in local government
services since 2008–09 is shown in Table 6 below.

7.42

The Committee notes that the former DLG’s one service relating to local government in
2012–13 (‘Regulate and Support the Early Childhood Education and Care and the Local
Government Sectors’) appears to have encompassed functions outside of the local
government portfolio.639 Accordingly, FTE figures for 2012–13 do not provide a fair
comparison with other years.

Table 6. FTE employees in local government services
Department

08–
09

Year
Employees
(FTE)

DLG

DLGRD

89

09–
10

92

10–
11

89

DLGC

11–
12

90

12–
13

132

13–
14

79

14–
15

71

DLGSC

15–
16

66

16–
17

62

17–
18

52

18–
19

19–
20

50640

50641

[Source: Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in
response to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 2; 2010–11 to
2019–20 Budget Papers.]

7.43

By way of long term comparison, the Committee notes that the former DLG’s approved
staffing level in 2000–01 was 53.642

7.44

The DLGSC told the Committee that FTE figures include departmental officers dedicated to
regulating and supporting local government, as well as a portion of departmental corporate
staff who provide indirect support across all services. 643

637

Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 4.

638

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, pp 13–14.

639

Government of Western Australia, 2014–15 Budget, Budget Paper No. 2, Budget Statements, vol. 2, May 2014,
p 649.

640

Estimated actual.

641

Budgeted.

642

Department of Local Government, Annual Report 2001, 31 August 2001, p 24.

643

This includes human resources, finance, ICT, information management, communications and Office of the Director
General staff: Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter
in response to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 3.
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7.45

Table 6 shows that the number of FTE staff employed in local government services has fallen
from 62 to 50 (19 percent) since 2016–17, from 71 to 50 (30 percent) since 2014–15, and
from 89 to 50 (44 percent) since 2008–09.

7.46

The DLGSC explained that the 10 FTE decrease from 2016–17 to 2017–18 was partly due to
the former DLGC’s Voluntary Targeted Separation Scheme (VTSS).644

7.47

The Director General of the DLGSC told the Committee that six staff who joined the DLGSC
on 1 July 2017 as a result of the MoG changes had already agreed to separate under the
former DLGC’s VTSS, and left the DLGSC by December 2017.645

Impact of machinery of government changes
7.48

The Committee heard that the DLGSC’s ability to advise and support local governments has
significantly diminished as a result of the loss of skills and knowledge following MoG
changes in 2017.646

7.49

The City of Kwinana told the Committee:
The Machinery of Government and the focus on cost-cutting within the recent
State Public Sector Reforms included a reduction in staff numbers at the
Department of Local Government, Sport and Cultural Industries (DLGSC). Whilst
the Department of Premier and Cabinet states that “The reform aims to strengthen
efficiency, accountability and drive high-performance in the public sector to deliver
better services to the community”, the impact of the reform has caused there to be
a significant loss in skills and knowledge at DLGSC, reducing resources to the point
that the DLGSC adds questionable value to local government, particularly in terms
of early intervention, and advice. The DLGSC appears to now provide a ‘mop up’
service, where a local government has reached a point that dismissal of a Council
or Councillor is being considered. This lack of early intervention and support
results in poor community outcomes, adverse perceptions of the sector due to the
dysfunction of a minority and loss of skilled and experienced senior staff from the
industry. The DLGSC should take an active role in the briefing and induction of
prospective candidates and be empowered to enforce behavioural standards
during the conduct of elections.647

7.50

The Committee asked WALGA about the impact of the MoG changes on the DLGSC’s
capacity to support the sector. WALGA told the Committee:
I think what we can absolutely point to is the shift in focus from the government
and the department in particular, which is now very much around regulation and
compliance, and that is where the resources seem to have gone. Traditionally,
there has been support in and around capacity building, and some of that has
been funded obviously through alternative resources, like royalties for regions, for
instance. None of that exists anymore. ... we can absolutely talk about the shift in
focus that is overt from the department, and what that has left is a significant gap,
I guess, in terms of that direct service and support that local governments certainly

644

ibid.

645

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 25 November 2019, p 3.

646

Submission 193 from the Shire of Quairading, 12 September 2019, p 2; and submission 108 from the City of
Kwinana, 19 August 2019, pp 12–13.

647

Submission 108 from the City of Kwinana, 19 August 2019, pp 12–13.
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feel they used to be able to rely on, and also the capacity building, which is
obviously another significant issue.648

7.51

WALGA also told the Committee that since the MoG changes its workload has increased
substantially, and that it has reprioritised its resources to meet the demand from council
members and CEOs seeking governance advice. 649

7.52

The Committee also explored this issues with the President of the Shire of Bruce Rock:
Hon LAURIE GRAHAM: Could I go back to the issue of the department. Is it the
loss of the senior personnel that you used to deal with where they were the same
people there? Certainly in the 10 years I was involved in local government at the
Shire of Greenough, the same faces were there all the time that you dealt with. Is it
the loss of those faces as they have gone to more senior positions or taken
retirement packages and the people who are now in the positions have not got
the skills that were built up over a lifetime?
Councillor STRANGE: Yes, I think you have pretty well nailed that, Laurie. In
conversations with our CEO, it is just that—that they do not have the experience in
local government at all. They have just got into a position and got to a position
and so on. They have not been out to the regions and seen grassroots local
government in action to take back as they have gone through those ranks. That is
very much lost.650

7.53

The Committee asked the Director General of the DLGSC about the practical impact of the
MoG changes and the accompanying VTSS. The Committee notes that the VTSS allowed
CEOs of MoG affected agencies to invite employees to apply to be offered voluntary
severance to ‘facilitate the achievement of efficiencies under the [MoG] reforms and public
sector renewal generally’.651

7.54

The Director General described the impact of the VTSS and MoG as follows:
With the voluntary separation scheme, obviously, you are not targeting particular
roles for people to leave; it is people putting up their hands and you have to
determine whether to accept the separation or not. Inevitably, older people close
to retirement do tend to be keen to take separation so you do tend to lose a bit of
age, but then there was a budget return from the voluntary separation program
that came back. That has been invested now in lower level positions to grow a new
generation of staff. I think every agency from time to time suffers from the loss of
corporate experience and you do have to rebuild it. I think we are in rebuilding
mode now. I am grateful that we have retained some fantastic skills. ...
We are building our own capacities in the area to provide the services that were
available previously. [Senior staff] would have retired anyway and we would have
been faced with the same issue in a year or so at the latest. The major thing is the
constant investment in the staff you do have and we are very committed to
training and developing the staff within the department. 652
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650

Stephen Strange, President, Shire of Bruce Rock, transcript of evidence, 28 February 2020, p 7.
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7.55

At a later hearing the Director General told the Committee that the biggest impact of the
MoG changes was the reduction in corporate staff, with ‘back office’ staff now amounting to
approximately half of what it was across the four departments prior to aggregation. 653

Difficulties in quantifying the impact of the MoG changes
7.56

In an effort to quantify the impact of the MoG changes on the DLGSC’s local government
functions the Committee asked the DLGSC to provide details of employees who had ceased
or commenced employment in local government positions from 2014–15 to 2018–19.
Information requested by the Committee included each employee’s position, level, salary
band, length of tenure with the department, and whether they had left under the VTSS.

7.57

This request formed question 3 of a set of 48 questions put to the DLGSC by the Committee
in writing on 30 October 2019.

7.58

On 15 November 2019 the DLGSC provided an initial response to the Committee’s questions.
In relation to question 3 the response stated:
Some information requested prior to 1 July 2017 is captured on legacy ICT systems
that are not owned or managed by the Department of Local Government, Sport
and Cultural Industries. Consolidation of the information would require additional
time as the level of detail and reporting structure is not consistent between former
departments and the new Department of Local Government, Sport and Cultural
Industries. The department is unable to provide an estimate of the resourcing
required to undertake this work or an approximate timeframe at this time.654

7.59

At a private hearing on 25 November 2019 the Committee discussed its questions, and the
DLGSC’s initial response, with the Director General of the DLGSC.

7.60

On 13 December 2019 the DLGSC responded in writing to the Committee’s questions. The
information provided by the DLGSC did not address the Committee’s question 3 or provide
the employee details requested by the Committee in relation to the MoG changes.

7.61

While the DLGSC’s response did not specifically explain this omission, it did indicate more
generally that the DLGSC ‘is unable to provide the breakdown by the requested headings as
it does not capture and report information at this level against these specific functions.’ 655

7.62

The DLGSC’s response also stated:
For information prior to Machinery of Government, it is understood the former
Department of Local Government and Communities (DLGC) did not capture and
report information at this level against these specific functions. Former financial
information would need to be requested through the Department of Communities
and an analysis undertaken. Timing for submitting this information to the
Committee is entirely dependent on the access to the information requested. 656

7.63

The Committee finds it troubling that the department currently responsible for local
government functions is not in a position to provide the requested information about the
staffing of local government services over the past five years.
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7.64

The Committee acknowledges, however, that the DLGSC is not responsible for how
information held by the former DLGC was divided between successor agencies following the
MoG changes.

7.65

The Committee’s view is that MoG changes have made it extremely difficult for the
Committee to perform its oversight role regarding the staffing of local government services
before and after 1 July 2017.

Perceptions that the DLGSC’s advisory and support role has diminished
7.66

Local government submissions told the Committee that the DLGSC is no longer able to
provide meaningful support regarding the LG Act or operational matters. 657

7.67

The Committee also heard that WALGA has become the preferred source of advice as a
result of the lack of resources at the DLGSC. 658

7.68

The CEO of the Town of Mosman Park told the Committee that the DLGSC was previously a
source of helpful and practical advice regarding the LG Act, and described the change in the
DLGSC’s capacity to provide advice as a slow decline.659

7.69

Similarly, the President of the Shire of Wagin told the Committee that the DLGSC’s role has
declined:
The CHAIR: Moving on, councillor, to another subject, and that relates to the role
of the department involved in supporting local government. What has been the
experience of the Shire of Wagin in how levels of support have evolved in recent
times?
Councillor BLIGHT: Thanks, Mr Chair. Again, anecdotally the level of support has
declined. We probably cannot support that with any particular evidence, but what
we do suffer is delays in response on most occasions to requests or questions. I
know as a general thrust, to get governance support nowadays, which was once
the field of the local government department, most elected members and staff
would now ring WALGA for governance support. Initially, that was never a
legislated process. My understanding is that was the function of the department of
local government.660

7.70

The President of the Shire of Bruce Rock told the Committee that the Shire does not have
any direct contact with DLGSC staff who can answer questions or provide guidance, and that
DLGSC officers rarely visit the region:
At best now, and perhaps it is only once a year, they will come to a zone meeting
to address 16 shires. Unfortunately, the addresses are very much disconnected
with the local governments that we have in the wheatbelt because of the lack of
experience that they have.661
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7.71

However, the President also pointed out that the Minister and Director General were helpful
in assisting the Shire to navigate State government requirements when it sought to transfer
land to a local business to encourage local employment.662

The DLGSC’s advisory and support role
7.72

The State Government submission describes the DLGSC’s education, advice and support
services to local government as follows:
The DLGSC offers a Local Government Advisory Hotline, which is a telephone and
email support service available to local government officers and council members,
The DLGSC also develops local government operational guidelines which are
available on the department's website and intended as a guide to good practice
for local governments.663

7.73

7.74

7.75

The submission provides the following examples of initiatives where the DLGSC is supporting
the local government sector:


Local Government Professionals WA Partnership and CEO Support Program—This
consists of a mentoring program, coaching program, CEO Connections Forum and
Executive Leadership Program to assist local government CEOs.



Peer Support Program—Funded by DLGSC and delivered by LGPAWA, the Peer Support
Program aims to facilitate peer support to participating local governments to help
improve the content and performance of their IPR framework.



Hands Up Project—A collaboration between WALGA and the University of Western
Australia to create a demographic profile of newly elected and re-nominating members
and monitor trends.664

The DLGSC also told the Committee that its current capacity building initiatives include:


mandatory candidate and elected member training



providing advice and support to local governments related to legislative compliance,
financial reporting and governance



updating and expanding website resources including the MyCouncil website, local
government operational guidelines, manual, FAQs, fact sheets, webinars and circulars



attending and participating in WALGA Zone Meetings, LGPAWA branch meetings, and
local government conferences.665

The Committee heard that the DLGSC is currently considering a number of additional
capacity building programs:


Better Practice reviews666



maintaining a local government Risk Profile to identify financial and governance issues
that require further monitoring
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integrity audits to provide an early response to identified issues and issue an action plan
requiring the local government’s response



promoting resource sharing among local governments, particularly in regional areas, to
improve standards and IPR implementation. 667

7.76

The DLGSC is also responsible for reviewing legislation within the local government portfolio.
This involves extensive consultation to inform and get feedback on policy positions,
developing new and amending legislation, and implementing legislative changes.668

7.77

In addition to the LG Act, the DLGSC administers the following legislation as part of its local
government functions:


Caravan Parks and Camping Grounds Act 1995



Cat Act 2011



Cemeteries Act 1986



City of Perth Act 2016



Control of Vehicles (Off-road Areas) Act 1978



Dog Act 1976



Dog Amendment Act 2013



Local Government (Miscellaneous Provisions) Act 1960



Local Government Grants Act 1978.669

Focus on regulation and compliance at the expense of capacity building
7.78

Several submissions identified that the DLGSC’s recent focus on compliance has diminished
its ability to provide advice and capacity building to the local government sector. 670

7.79

The Committee heard that the DLGSC appears to have transitioned from a capacity building
model to a governance and compliance focus, but that this transition has been largely
informal. As a result, the DLGSC’s role, and its direction in administering the LG Act, is
unclear to the local government sector. 671

7.80

The City of Kalamunda told the Committee that the DLGSC is no longer able to provide
proactive and practical leadership because its resources appear to be consumed on
compliance and complaints.672

7.81

The Director General of the DLGSC told the Committee that he considers the DLGSC to be
appropriately resourced to engage with the local government sector. However, he explained
to the Committee that the DLGSC’s statutory regulation and compliance obligations impact
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on its ability to deliver proactive capacity building, particularly outside of the metropolitan
area:
Mr ORD: I have mentioned in a few public discussions recently that the people
who most need the services of my department are the least likely to be in contact
with us, sadly. I came from Aboriginal affairs before I went into arts, before I took
on the machinery of government, so I spent quite a lot of time looking at the lives
of the 17 000-odd people who live in Aboriginal remote communities, most of
whom are not living under a local government service environment. My
observation was that many of these communities are Third World communities,
effectively, and that the presence of local government in Aboriginal remote
communities would be a significant advantage to the people living there. There are
complex reasons why local government does not effectively operate in remote
Western Australia, but I would see it as a great advantage for my department if we
could spend more time on those complex issues than on some of the matters that
we get. A vast amount of our resources are used up by campaigning in wealthy
inner suburbs of Perth about issues to do with land development reform, largely,
or opposition to it, or they are particularly keen on certain things. It is very difficult
when you are a responding agency and you are having to respond to those
matters that come to you as matters related to regulation under the act and have
to prioritise those because they are statutory obligations, versus what I call
capacity building matters you would like to do, where you could be more active in
communities that do not have a strong capacity to advocate on their own behalf
and actually go out and help them to find the opportunity to develop the services
that we take for granted in the metropolitan area—the environmental health
services, and particularly the community development services that are so vital to
their wellbeing of our communities, and in which I think local government does an
exceptional job in so much of Western Australia.
Hon DIANE EVERS: Are you indicating that, within your budget, and the remit of
what you can do, you are pretty much reacting to outside things, or does the
department have some ability, function or resources to be able to initiate changes
that you think might benefit local governments in this area?
Mr ORD: I certainly think we have got the resources to engage well with local
government more broadly, but that is constantly being tested by the amount of
statutory compliance work we are doing. In a sense, I do not think we are under
resourced to do it, but I think we are under exceptional pressure currently from a
fairly activist environment that we are dealing with at the moment. 673

7.82

At a later hearing the Director General confirmed that community concerns regarding
planning changes, and conflicts between council members and local government
administrations continue to create a significant amount of work for the DLGSC:
We cannot pick and choose which complaints we want to pursue, and so it does
become a pattern of having to, you know, take forward the complaint and deal
with it as a single complaint, and as you would be aware, there are large numbers
of complaints often, as you say, for a particular council, and that does occupy quite
a lot of time to deal with it. ... in a situation where it is clear that people have taken
a position and require some sort of assessment of it—if it is elected member
behaviour, it is obviously the standards panel that is receiving a lot of those, but
other matters are raised where, prima facie, we then have to look at accusations
around corruption or other forms of breaches of the act. You know, we have to
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determine whether they need to be referred to other agencies or whether they are
matters that should be subject to our own investigations. So, it is a very busy
space.674

Committee reflection
7.83

The Director General’s comments accord with the Committee’s observation, based on
evidence received throughout its inquiry, that issues within a relatively small number of local
governments appear to consume an inordinate amount of the DLGSC’s and the State
government’s resources.

7.84

The DLGSC is obliged to address these issues. Action taken by the DLGSC to do so appears
to be fuelling a perception among the local government sector that the DLGSC’s regulatory
and compliance functions are prioritised over its advisory and support role.

7.85

The Committee’s impression is that the Director General, as much as the local government
sector, would prefer the DLGSC to be able to focus its resources on supporting as opposed
to policing local governments.

FINDING 24
Issues within a relatively small number of local governments appear to consume an inordinate
amount of the Department of Local Government, Sport and Industries’ and the State Government’s
resources.
Advice provided by the DLGSC
7.86

Some submissions criticised the adequacy of advice from the DLGSC following the departure
of experienced staff, and suggested that responses are often unhelpfully generic and put the
onus on local governments to seek their own legal advice. 675

7.87

The CEO of the City of Gosnells told the Committee that the DLGSC should be able to
provide advice on the legislation it administers:
I think, fundamentally, if I have a local law in place, I would expect myself and my
people to be able to explain it. I would not expect them to go somewhere else.
They are my laws and this is what they mean and this is how they will be used. I
think that same principle applies at both the state and commonwealth level. 676

7.88

The CEO of the City of Stirling told the Committee that the DLGSC does not have the
capacity to provide assistance in a way that would be useful to both the DLGSC and the
sector, and described receiving a generalised ‘go and seek legal advice’ response to complex
issues. He suggested that the DLGSC’s capacity and capabilities need to be increased to fix
the problem.677

7.89

The Committee also heard that there have been ‘massive changes’ at the DLGSC, and that
while previously it had experienced officers, now there are more experienced people working
outside of the DLGSC in local governments.678

7.90

Some individual council members were particularly critical of a perceived lack of support and
advice from the DLGSC. The Local Government Elected Members’ Association (WA) Inc.’s
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submission described this issue, and its reasons for incorporating in 2019, to the Committee
as follows:
Elected Members are not provided with adequate support by the Department.
Many Elected Members complain of having raised concerns with the Department
regarding bullying by, misinformation or lack of information from, and/or breaches
of local government rules by their CEO, only to have their complaints not
responded to and/or dismissed by the Department.
As a result of ongoing concerns that the Department is not providing sufficient
support or expert assistance to Elected Members, the Local Government Elected
Members’ Association (WA) Inc. (LGEMA ) has been incorporated to provide
advocacy and support for Elected Members by Elected Members.679

7.91

At a hearing before the Committee in August 2019 the Director General of the DLGSC
addressed concerns about the DLGSC’s ability to provide advice to the local government
sector:
I know that there has been a lot of discussion from groups around the degree to
which our department should be active in providing advice on the act. Certainly,
from my view and from what I see as practice, when we do get formal requests, we
respond to them. There is difficulty in providing advice on the act across the
phone line. In fact, I think you as Chair pointed out the concern you have about
giving ad hoc advice that could lead to an action. My view would be if someone
was making a formal request to the department, it should be in writing. I get quite
a lot of letters from councils seeking formal advice on the act. We have a highly
qualified legal counsel and we will provide that advice technically.680

7.92

The Director General told the Committee that the DLGSC encourages the local government
sector to self-regulate as much as possible, and accepts that local governments may wish to
seek strategic advice from a range of sources. However, the Director General emphasised
that the DLGSC should be able to provide clear advice on the legislation it administers:
Where I think we must maintain our capability is in our knowledge of the act and
when it comes down to black-and-white decisions. ... I am relatively comfortable
that there should be a plurality of ability to seek some advice, while accepting that
in a technical interpretation then people should be able to go and expect a timely
response from the department.681

7.93

In light of concerns raised in submissions, the Committee asked the DLGSC how it ensures
that the advice it provides regarding the LG Act and related legislation is accurate and
consistent.

7.94

In its written response the DLGSC told the Committee:
The advice provided by the department is not legal advice. However, it is based on
the knowledge and experience of qualified departmental officers that have worked
with the Act over an extended period of time. Those officers periodically draw on
legal advice that has been obtained from both internal and external sources.
The department also maintains a list of Questions and Answers regarding various
local government information that provides consistent advice on questions of
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legislation that have been prepared over an extended period of time using the
collective knowledge of departmental officers. A call log is maintained by the
Department that seeks to ensure consistent telephone advice is provided by the
department.682

7.95

At a further hearing in August 2020 the Committee asked the DLGSC what steps it has taken
to strengthen its ability to provide advice to local governments and individual council
members.

7.96

The Committee heard that, while the DLGSC’s staffing remained unchanged, it has focused
on improving the efficiency and effectiveness of its advisory services by:

7.97



revamping its online and social media presence, including constructing an online portal
where questions can be lodged and responded to quickly



instigating policies around tracking inquiries and ensuring they are responded to
promptly



establishing a hotline for phone-in queries



putting out a record number of circulars and other information. 683

The Director General also reflected on the impact of COVID-19 on the DLGSC’s advisory
functions:
We have made a lot of amendments to the act, obviously, over the last six months
to deal with COVID, and it has been a test for us to ensure that we could get that
messaging through local government in an appropriate, accurate and timely
manner, and I think that has been achieved. So I am hoping that it does not take a
crisis in future to make us as responsive as we have been, but having, I guess, got
that well worked out within the department, I am now confident we can now
provide that service ongoing.684

Committee reflection
7.98

The DLGSC’s evidence to the Committee suggests that the DLGSC:


will, if formally requested, provide written advice to local governments regarding
technical issues under the LG Act



maintains a list of questions and answers that allow it to provide consistent advice on
legislative issues.

7.99

Aspects of this evidence are at odds with concerns raised by the local government sector, set
out earlier in this chapter, that the DLGSC does not provide consistent advice or does not
provide advice in writing.

7.100

Conflicting evidence in this regard may relate to differing views about when advice on
legislation relates to strategic as opposed to technical matters. This issue is discussed from
7.143 below.

7.101

In the Committee’s view local governments are entitled to expect the DLGSC to provide
accurate advice on technical issues regarding the legislation that it administers.
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Published guidance from the DLGSC
7.102

The Committee heard that written guidance published by the DLGSC has declined in recent
years. Submissions from council members told the Committee that discontinued publications
included Governance Bulletins on topical issues, departmental newsletters, and summaries of
relevant CCC reports and Local Government Standards Panel decisions.685

7.103

The Committee asked the DLGSC to provide a list of all types of local government guidance
and support materials published by the DLGSC and former local government departments
from 2009–10 to present.

7.104

The DLGSC provided a non-exhaustive list of examples of its published guidance and support
materials. In 2018–19 these included:


departmental and Ministerial circulars providing advice to the sector on legislative
changes, emerging issues, and a relevant State Administrative Tribunal (SAT) decision



information on the DLGSC’s website regarding priority reforms from stage one of the LG
Act review



consultation papers and surveys regarding the ongoing LG Act review



a revised guide to preparation of agendas and minutes



updated manuals and guidance for the 2019 local government elections



the DLGSC’s Local Matters subscription newsletter



communiques on the outcomes of State Local Government Partnership Agreement
meetings.686

7.105

Information provided by the DLGSC also indicated that a number of guidance initiatives have
ceased in recent years, including local government webinars (ceased in 2017–18), and
governance bulletins and frequently asked questions (ceased in 2018–19).687

7.106

The Shire of Carnamah’s submission raised that the DLGSC’s online guidelines and FAQs are
out of date or insufficient and its local government accounting manual needs to be
updated.688

7.107

Similarly, the OAG’s submission identified a number of advice and guidance documents on
the DLGSC’s website that need to be updated.689

7.108

The OAG noted that the latest edition of the local government accounting manual is dated
3 September 2012,690 and identified at least five guidelines relevant to the OAG’s audit work
that do not appear to have been reviewed since they were issued between January 2011 and
June 2013.691
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7.109

Information provided by the DLGSC regarding the status of each of its 23 local government
operational guidelines indicates that:


15 of the guidelines are current



seven of the guidelines are either under review, in need of review, or require a new draft



the seven non-current guidelines are dated between August 2002 and September
2013.692

7.110

In December 2019 the DLGSC told the Committee that it does not plan to release a new
edition of the local government accounting manual, and that the outcome of the review of
the LG Act will determine ‘the content and format of guidance material to support the
Financial Management Section of the New Act and associated Financial Management
Regulations.’693

7.111

At a hearing on 3 August 2020 the Director General indicated that he would be happy for the
DLGSC to review the local government accounting manual as part of its response to related
recommendations made by the Auditor General (including those discussed above from
6.283).694

7.112

On 11 August 2020 the Inquiry Panel into the City of Perth’s final report was tabled in
Parliament. The Inquiry Panel relevantly recommended that:


the DLGSC review and update the ‘WA Accounting Manual’ within 12 months 695



the Government consider amending the LG Act to establish Local Government Financial
Management Instructions (similar to the Treasurer’s Instructions for State Government)
setting out a minimum set of financial administration standards and requirements 696



the DLGSC review and update its Risk Management Resources,697 including its Model
Risk Management Policy, having regard to current industry standards and best
practice.698

Committee reflection
7.113

Submissions to the Committee suggest that written guidance from the DLGSC is an
important source of advice and support for local governments.

7.114

The DLGSC told the Committee that almost half of its operational guidelines are under
review, or in need of review or a new draft.

7.115

The Committee appreciates that the DLGSC may be delaying providing updated written
guidance given the potential for new local government legislation in the near future.
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7.116

However, in the Committee’s view the sector would benefit from the DLGSC providing
updated published guidance as soon as possible.

RECOMMENDATION 17
The Department of Local Government, Sport and Cultural Industries review and update the local
government accounting manual as soon as possible.
RECOMMENDATION 18
Where appropriate, the Department of Local Government, Sport and Cultural Industries review and
update its published guidance to the local government sector.

Has WALGA taken over the DLGSC’s advisory role?
7.117

The Committee heard that WALGA has increasingly been replacing the DLGSC as the
provider of advice and support to the local government sector.

7.118

The OAG told the Committee:
Our observations, and the ongoing feedback from LGs with whom we interact,
suggest that the Department is struggling to provide the sustained support and
leadership LGs are seeking around advice, guidance, and training in a range of
important areas of public administration. In the absence of such leadership, LGs
are turning increasingly towards WALGA for support in these areas. 699

7.119

Several local government submissions confirmed that WALGA has become their preferred
source of advice as a result of a lack of resources at the DLGSC. 700

7.120

As set out above from 7.13, information provided by the DLGSC indicates that as at
5 August 2020 it had 37 employees dedicated to local government (33.13 FTE). In 2018–19
the DLGSC spent $4.6 million on employee benefits expenses. 701

7.121

In contrast, in 2018–19 WALGA had 106 employees and spent $9.3 million on salaries and
associated expenditure.702

Impetus for WALGA’s increased advisory role
7.122

WALGA’s submission confirmed that it has expanded its advisory role, and raised concerns
about the implications for the DLGSC’s ability to intervene and address issues in the local
government sector:
WALGA has, over the past ten years, enhanced its governance and advice service
offering to Local Governments, in part to fill the gap left by the State.
While WALGA is well placed to provide advice, support and capacity building
initiatives for and on behalf of the Local Government sector, as a membershipbased organisation without legislative mandate WALGA is not in a position to

699
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12 September 2019, p 3.
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intervene in the affairs of a Local Government in the same way that the
Department of Local Government can intervene with its legislative backing.
In addition, the absence of the Department from advice and capacity building
activities further erodes the Department’s capacity for intervention. 703

7.123

At a hearing in September 2019 WALGA told the Committee that it has seen an increased
demand for advice following the MoG changes in 2017:
Mrs CRAIGIE: ... We also offer government support for our members. Feedback at
the moment indicates that sadly the department appears to be somewhat underresourced and unable to provide the support they had in the past. So it is now
falling on WALGA. We get lots of inquiries from our membership for government
support so we take that on board and have a very experienced team of staff to
follow that. Do you want to add anything to that, Mr Brown?
Mr BROWN: Since the machinery-of-government changes, our workload has
increased substantially, so we have seen the department withdraw a bit from that
area. We required WALGA to reprioritise its resources so we can meet the demand
for elected members and CEOs seeking governance advice.
Ms ROBERTS: And just to add to that, if WALGA actually removed itself from this
space, it would be a very disturbing scenario because as Mr Brown has indicated,
we have had to really step up.704

7.124

The CEO of WALGA commented that WALGA’s increased advisory role relates in part to the
current sense of ambiguity in the local government sector about the DLGSC’s role:
I think that what the government would be seeking to do out of the legislative
reform process, as part of that, is to establish really clearly what it sees as the role
of the department being moving forward, because I think at the moment there is
ambiguity around that, and that, I guess, exacerbates the situation that we are
seeing at the moment. The way I would answer that to start with would be to get
an understanding of exactly what role the government sees the department
playing, and then we can have a more mature conversation with government
around the ancillary services and support that we think the sector needs ...705

7.125

Henry Zelones, the former Mayor of the City of Armadale, told the Committee that WALGA’s
increased advisory role is a direct result of the DLGSC’s waning capacity to support the
sector:
I do not think anybody would argue the fact that the department itself used to
provide a lot of services and advice to local governments, but that has been
shifted, pretty much, or taken over by WALGA, not by choice but by necessity,
because I think the department has been slowly losing its ability to carry out some
of the functions that it used to do, say, 20 years ago.706
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7.126

Ian Cowie, CEO of the City of Gosnells, expressed a similar view:
I think that WALGA provides a range of support services to local government,
which historically might have been done by the department, in terms of advice. But
I think they are a member organisation responding and advocating on behalf of
member needs.707

7.127

Many local governments were supportive of the advisory and support services provided by
WALGA. The Shire of Bruce Rock for example told the Committee that WALGA provides
valuable information to members:
WALGA, particularly in the recent two to three, four years, has evolved and has
been willing to provide those services to its membership and has been able to
keep the cost of the membership down. I would have to say the information we
are getting from WALGA is a lot more relevant and it is very workable, hands-on
information that we are getting. ... So I think we are seeing an organisation that
has evolved well and has some real status, whether it be amongst its members and
the state government.708

7.128

The Committee also heard from the Shire of Yilgarn that without WALGA taking a leading
role and providing support in areas once offered by the DLGSC, local governments would be
unable to obtain advice within suitable timeframes.709

Advice to individual council members
7.129

Other submissions raised concerns about the appropriateness of WALGA delivering advice
that may have previously been provided by the DLGSC. Larry Graham’s submission expressed
a view reflected in several submissions from members of the public:
WALGA has filled the gap. There are one or two ways of looking at that. You can
say that is a good thing because at least someone is providing advice to the
councillors. The other way to look at that is that they have usurped the role of the
regulator. It is not the regulator’s fault, but the regulator is there to regulate.
Commissioner Haynes makes it crystal clear about what happens when regulators
do not regulate in the banking royal commission and what happens when
regulators get captured by those they are regulating. That is what has happened in
Western Australia. It does not need me to point out that that is what has
happened. WALGA’s submissions to the government review make it plain that that
is what has happened. They are actually complaining to the government that the
government is not doing its job and WALGA is having to take up the job of the
government. Even if you are a beneficial supporter of WALGA, the problem that I
have tried to define in that submission exists. It has not been dealt with. 710

7.130

A number of current and former council members also expressed concerns regarding
WALGA’s ability to provide unbiased advice and support to individual council members.

7.131

One council member told the Committee that they prefer to seek advice from the DLGSC
rather than from WALGA:
I have found the [DLGSC’s] LG Hotline advice service (by email) to work relatively
well. If I have a query my preference is to contact the regulator of local
government and not WALGA as I believe it would be reasonable for me to rely on
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advice from the regulator of local government in most circumstances. However
other elected members now seem to rely on WALGA Advisory service and I think
this is dangerous and in a way usurps the role of the DLGSC regulator, reduces the
impact DLGSC can have on the local government sector and reduces the standing
of the regulator in the eyes of the local government sector. 711

7.132

Garry Hunt, CEO of the City of Joondalup, indicated that it may not be WALGA’s role to
provide advice to individual council members:
Hon LAURIE GRAHAM: If we went back to where the department was in the early
1990s, which is when they provided the advice to particularly councillors, obviously
it has drawn from that space and given it largely to WALGA. Is that a good result
from seeing that happen? Is that independent advice or is that advice getting
clouded because it is paid for by the organisation?
Mr HUNT: Yes, I had not thought of your last comment. I had not actually thought
about that. One of the challenges from the department in giving advice in the past
is that an individually elected member rings up and asks an officer in the
department, who may or may not be appropriately qualified to give legal advice—
in most cases, not. They give advice which can then lead to that individual
pursuing a particular course of action. In the case of WALGA, for the most part, the
advice has been sought on behalf of the elected body. If an individual rang up and
asked something, I do not think they would necessarily get advice from an
individual’s perspective: “I have this issue”; I doubt that they would get advice. 712

7.133

WALGA confirmed that it provides advice to presiding officers, council members, and CEOs.
Tony Brown, Executive Manager of Governance and Organisational Services at WALGA,
described how WALGA manages the potential for a conflict of interest between its member
local governments and the individuals within local governments who contact WALGA for
advice:
I have a unit of five local government governance advisers who are taking phone
calls from individual elected members on a daily basis, as well as CEOs and officers
right through the organisation. We certainly provide individual elected members
with advice. It could be around conflicts of interest, interpretation of the act, and
many other things. But as the local government is our primary member, where we
draw the line is if we think we are getting an inquiry that may be working against
the local government, and we would then tell the elected member that our
principal member is the local government organisation, and if we continue down
this path, we will have to talk to the mayor and the CEO, or we can finish the
conversation now, and that is what happens. We will handle plenty of queries for
local governments, and most elected members are just inquiring generally about a
specific issue, and we handle that advice, but we draw the line if we see that they
may be working against the local government. It does not happen that often, but it
does from time to time.713

7.134

The Committee heard that:


if WALGA feels it is unable to provide independent advice to a council member it will
direct the council member to seek advice from the DLGSC
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7.135

if a query from a council member raises a legal matter WALGA will tell the council
member to obtain legal advice.714

Mr Brown also addressed the specific situation where a council member is seeking advice
from WALGA regarding an issue with the CEO:
Hon DIANE EVERS: ... many of these issues that we have found when they have
been brought to our attention is a councillor and the CEO, whether it is a review of
a CEO hiring a CEO or terminating a CEO. Would there be any cases where you
would be able to help the councillors in regard to that?
Mr BROWN: Yes. So that is a great question. So we will help the council in respect
if there is an issue, if it is a conflict between the council and the CEO, we as their
industrial advisers would advise the mayor, president and the council on how to
deal with that issue. So you have given me a specific—and we would deal with the
mayor and the president, as the representative of the Council, on how you would
handle that issue with the CEO. So that is one that we would not refer to the
department. We have got an industrial relations section at WALGA, and the
member is the organisation, the council is the employer of the CEO, so we would
give the advice to the council. Okay?
Hon DIANE EVERS: And so if the CEO were to call you with an issue where their
council is trying to terminate them, you would go back and say, “Sorry, we need to
talk to the mayor and councillors.”?
Mr BROWN: Yes, and the CEO we would direct to either get their own advice,
whether that be through a union or Local Government Professionals or for their
own legal advice.715

7.136

Issues raised with the Committee regarding a council’s capacity to recruit and performance
manage the CEO are discussed below from 8.173.

Evidence from the DLGSC
7.137

The Committee asked the Director General of the DLGSC for his perspective regarding
concerns that WALGA is increasingly fulfilling his agency’s advisory role.

7.138

The Director General acknowledged the concerns, and told the Committee that they may
stem from the DLGSC’s focus on the LG Act review and related legislative reform in recent
years:
I am aware that there has been a concern as to whether [WALGA], as you say, are
providing more of the advisory services to their members than to the department.
My belief would be that because we have been so engaged in consultation on
local government change, our normal position of being the place to go to for
advice on matters to do with the act, or something—they have seen us as being in
government legislative reform mode, and so they are tending to go perhaps more
to WALGA at this moment in time. I do not think that this is more than how much
legislative change is going on and, in fact, that all of our change is to do with local
government governance matters. Given that we are undertaking quite robust
changes to legislation in the governance matters, I think that, quite naturally in a
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sense, they are going to their own club, a bit, to form up advice around these
matters.716

7.139

Evidence from the Mayor of the City of Stirling supports the view that the DLGSC’s focus on
legislative reform in recent years has reduced its presence in the local government sector:
I guess I can talk from the perspective of being in my third year as mayor of the
largest local government in Western Australia and in the whole time I have been
mayor, I have only known the department to be doing a review of the Local
Government Act. I am not aware of the work the actual department does behind
the scenes. I guess that would concern me in the sense that you would then say:
what is the capacity of them to deliver what they should be delivering? 717

7.140

The Committee notes that the DLGSC commenced work on the review of the LG Act after the
2017 State election, and established its Strategic Initiatives team to progress legislation
giving effect to the LG Act review and other election commitments. 718

7.141

The number of DLGSC FTE staff working on the review of the LG Act is set out in Table 7
below.

Table 7. Number of DLGSC staff (FTE) working on the review of the Local Government Act 1995
Financial year
FTE staff

2016–17

2017–18
2.25

2018–19
4

2019–20
6.5

5.5

[Source: Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in
response to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 38.]

7.142

The Director General of the DLGSC also addressed concerns regarding the appropriateness
of WALGA providing advice to individual council members, and told the Committee that the
DLGSC is looking at strengthening its advisory services:
Hon LAURIE GRAHAM: In relation to that, you obviously have councillors who
seek advice from people and it is my observation that individual councillors are
not necessarily happy with the advice they are getting from either the department
or WALGA at this point in time. Should they not be more correctly channelled
through the department in the first instance rather than people pushing them off
to WALGA, in which individual councillors clearly are not members, when there is
obviously a process?
Mr ORD: Thanks, member. Certainly we are not intentionally pushing people off.
My observation is that there has been less direct engagement with us in the form
of coming for advice, although our officers have also been more visible in the
regions and out with consultation of the acts. A lot of this happens informally and I
have had quite a bit of engagement myself. When I have been approached at
forums, I take matters back to the department and get the answers back out to
people. I think that we had some very senior officers leave the department and are
actually acting as consultants for WALGA. ... It is a matter that we are aware of and
going forward we are certainly looking at how we should strengthen that
component of our agency services because I do recognise that that is a concern in
the community about an imbalance between ourselves and WALGA. I strongly
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support WALGA’s capacity building program, but I do acknowledge that we need
to be a strong, independent provision of advice. 719

Distinction between strategic and technical advice
7.143

At a later hearing the Director General drew a distinction between technical advice, which
should be provided by the DLGSC, and strategic advice which can appropriately be sourced
from WALGA:
A lot of people are asking for what I call strategic advice: “In the circumstances,
how am I to do such and such?” I know, having worked in other industries such as
State Development, that mining companies will always seek a range of advice.
They might go for legal advice on the environmental act or they might seek
consultant’s advice on how to work with the act and they will not necessarily go to
the regulator because they do not necessarily want to seek a decision on the
advice they are seeking. I think it is a similar thing in local government. They tend
to come to the department when they are seeking a black-and-white response to
a piece of legislation. They go to WALGA for strategic advice on, “This is the
situation, our council is in from your knowledge of the act, how do you think we
should do ABC or D?” I am not uncomfortable with the fact that people may seek
advice from elsewhere. I do not think it is an abrogation of our responsibilities. I
think we are trying to encourage the local government sector to self-regulate as
much as possible. I think that is a healthy environment to be thinking about in
being accountable under your legislation amongst your own ecosystem. Overall, I
am still mindful that out of 137 local governments, we have less than 10 per cent
at any one time where there are issues that come to the point where we may need
to be concerned about them.720

7.144

WALGA referred to a similar distinction between strategic and legal advice when the
Committee asked about the potential for its advice to conflict with the DLGSC’s position as
regulator:
We have got some really experienced people in our governance area, and so we
will provide advice on our best read of the Local Government Act and regulations,
stipulating that it is not legal advice. Any time when we think the issue is requiring
technical legal advice, we will tell the local government that they need to seek
legal advice. With most of the Local Government Act queries that we get, we are
confident that we are able to deal with most, with the advice we give. 721

7.145

The Director General of the DLGSC told the Committee that WALGA can provide a level of
peer to peer support that the DLGSC cannot:
Hon DIANE EVERS: Just something that you said in there about the strategic
advice and when they are looking for a decision and that, and you said how they
sometimes go to you, sometimes to WALGA. Where do you think they should be
going to get clarification or strategic advice about how they should approach
something in the act?
Mr ORD: Well, a good starting point is: are elected members equipped with a full
enough understanding of the responsibilities in the act to do their task? Clearly,
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we have drafted the training package, which will roll out over the next period of
time, and from this election, members have to do compulsory training. So quite a
lot of the WALGA advice went to elected members who were new. They did run
their own training programs, but, of course, they were not compulsory. We have a
range of inductions, which we are just running now for newly elected members
ahead of the training. So there are those ecology-type questions that people have
that, I think, WALGA is running a sort of a peer network approach, so you can go
to more experienced elected members that might have been confronted with the
same sort of issues and so on. We cannot provide that real-time peer input. I do
think that it is valuable to draw from peers. We do, when we call on people to be—
for instance, someone like Paul Omodei has been fantastic in the Perenjori
situation, as having been on council himself and running councils and so on. The
mentoring he is able to provide that community and other potential elected
members going forward will be invaluable. So I think that that peer group is an
important component to it.722

WALGA’s increasing role as a cost shift from the State to local government
7.146

WALGA’s submission described the decline in the DLGSC’s and former local government
departments’ services to the sector as a cost shift from the State to local governments.723

7.147

The Committee explored this issue during a hearing with WALGA.
The CHAIRMAN: Do you think there is an element of cost shifting, in effect if not
in intent, that you are picking up, at your member councils’ ratepayers’ expense, a
whole lot of tasks in providing advice or whatever it might be, that used to be
done by the department?
Mrs CRAIGIE: Definitely, and it may not be intentionally cost shifting, but it
certainly comes at a cost to local government. Anecdotally, I have had local
governments tell me that they have been told by the department that they do not
have the staff, and to ring WALGA, so it puts us in the position of then having to
do something.
The CHAIRMAN: Actually, I suppose some of those staff—the areas of expertise,
as it were, or the repositories of expertise and experience—are probably working
for you, and used to be working for the department.
Mrs CRAIGIE: Some of them are.
The CHAIRMAN: They are probably being paid a lot more, too.
Mrs CRAIGIE: I do not know about that.
Mr SLOAN: You can make the argument, and I am sure that the government will
make the argument, that our members pay a fee to access and provide and utilise
our services, so it is entirely within the remit of that relationship that they should
expect that WALGA as the organisation does provide that level of support. It is
just, I guess, the extent to which now there has been a really significant correction
in terms of what had previously been in place in terms of the capacity of the
department and now.724
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7.148

The Town of Mosman Park told the Committee that it would be helpful if advice regarding
interpretation of the LG Act and regulations was provided by the DLGSC, and confirmed that
while WALGA has picked up some of those advice functions, it comes at a cost. 725

7.149

The Shire of Coolgardie suggested that WALGA’s expanded role has provided the State
government with an excuse not to fund the DLGSC, as WALGA is meeting the demand for
advice and support. The Shire criticised this approach as a cost shift to the sector, particularly
given that WALGA’s governance support is a subscription based service that local
government members pay for in addition to their annual membership fees.726

7.150

The Shire also emphasised that the DLGSC is better placed to provide support in relation to
the legislation it oversees, and to coordinate similar advice and support from other State
government agencies.727

7.151

The City of Joondalup identified the trend of WALGA, LGPAWA and private consultants
providing legislative and governance advice to local governments as a cost shift away from
the State government.728

7.152

Similarly, the City of Belmont told the Committee that the decline in the DLGSC’s services
and capacity has caused a cost shift to local government due to the increased need for
independent legal advice.729

FINDING 25
There is a perception in the local government sector that the increased level of advice and support
provided by Western Australian Local Government Association represents a cost shift from the
State government to local governments.
Committee reflection
7.153

As stated above, the Committee’s view is that local governments are entitled to expect the
DLGSC to provide accurate advice on technical issues regarding the legislation that it
administers.

7.154

The Committee accepts that there are strategic matters where it may be appropriate, or even
preferable, for local governments to seek advice in the first instance from WALGA. The
Committee also recognises that WALGA can facilitate a level of peer to peer support that is
outside of the DLGSC’s remit.

7.155

However, evidence to the Committee suggests that local governments are also turning to
WALGA for advice that had been provided by the DLGSC (or previous local government
agencies) in the past but, due to issues of capacity or expertise within the DLGSC, is no
longer available.

7.156

The Committee notes also that WALGA’s advisory services come at a cost that is ultimately
borne by ratepayers.

7.157

The Committee heard that the DLGSC is looking at strengthening its ability to provide advice
to the sector, and to individual council members.
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7.158

In the Committee’s view it is integral that the DLGSC be sufficiently resourced to be a strong
source of advice and support for the local government sector.

RECOMMENDATION 19
The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to be a strong source of advice and support for the local government sector.
7.159

The Committee is particularly concerned that individual council members should have access
to a source of independent advice and assistance outside of their local government.

7.160

The Committee accepts that some council members may prefer to seek advice from WALGA.

7.161

The Committee notes WALGA’s evidence that, while WALGA may often be able to assist
individual council members, it will direct a council member to contact the DLGSC if it feels
that they are in a position of potential conflict with their local government.

7.162

In the Committee’s view it is essential that the DLGSC be sufficiently resourced to provide
advice and support to individual council members.

RECOMMENDATION 20
The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to be a source of independent advice and support for individual council
members.

The DLGSC’s regulation and compliance role
7.163

The LG Act provides the DLGSC and the Minister with a range of powers to regulate the
conduct of council members and local government staff, and scrutinise the affairs of local
governments.

7.164

These powers are described in the State government’s submission:
The LG Act provides the Minister with the ability to:
-

Establish an inquiry by an Inquiry Panel;

-

Suspend councils and individual councillors;

-

Appoint Commissioners; and

-

Dismiss a council.

The LG Act also provides the Director General [of the DLGSC] with the power to:

7.165

-

Conduct authorised inquiries;

-

Refer allegations of serious or recurrent breaches to the State
Administrative Tribunal; and

-

Commence prosecution for an offence under the Act. 730

The Committee notes that the LG Act also provides for:


the DLGSC or Minister to issue a notice requiring a local government, council member, or
local government CEO or employee to provide information731
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the Minister to direct a local government, council member, CEO or employee to cease
contravening a provision of the LG Act.732

7.166

The DLGSC’s approach to regulating the local government sector is set out in its Local
Government Compliance Framework (Compliance Framework). 733

7.167

The State government’s submission described the Compliance Framework as follows:
The Local Government Compliance Framework outlines the department's approach
to ensuring that the integrity of the local government sector is of the highest
order. The framework provides transparency and gives the sector and the public
clarity on the department's approach to managing complaints made against the
sector or individuals.734

7.168

The Compliance Framework, represented in Figure 5 below, shows that the DLGSC’s
regulatory response to a potential compliance issue depends on the level of risk it presents.

Figure 5. The Department of Local Government, Sport and Cultural Industries’ compliance model

[Source: Department of Local Government, Sport and Cultural Industries, web page reviewed 22 July 2019, Local
Government Compliance Framework. See: https://www.dlgsc.wa.gov.au/local-government/localgovernments/compliance-and-governance/local-government-compliance-framework. Viewed 17 December 2019.]

7.169

The Compliance Framework also indicates that, in addition to its powers under the LG Act,
the DLGSC has a number of non-legislative options to address compliance issues including:


providing formal and informal feedback to a council



asking a council to take corrective action



providing training on meeting procedure and standing orders



working with WALGA and Local Government Managers Australia to deliver a peer
support program

732

ibid., s 9.13A.

733

Department of Local Government, Sport and Cultural Industries, web page reviewed 22 July 2019, Local
Government Compliance Framework. See: https://www.dlgsc.wa.gov.au/local-government/localgovernments/compliance-and-governance/local-government-compliance-framework. Viewed 17 December 2019.
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Submission 274 from the State Government, 24 September 2019, p 17.
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7.170



facilitating mediation sessions to address issues around relationship breakdowns



referring serious matters to the CCC or another State or Federal body. 735

At a hearing on 3 August 2020 the Director General of the DLGSC described to the
Committee a recent example of the DLGSC working with a local government to address
potential issues without needing to formally exercise powers under the LG Act:
I have had this recently with quite a significant council in the metro area. “Will you
engage with our councillors because I am worried that they might head off in the
wrong direction?” We said, “Well, we do not really have a formal intervention
power to do it, but if the council would welcome us to do that, then we would be
very happy to sit in on meetings and give some guidance.” We did exactly that and
it has been welcomed by what otherwise could have become a bit of a
factionalised council. That was a really good outcome—no formal process, no
documented outcome other than the letters of exchange that we would do this
and the original request from the administration by intervening early being
something to keep the council focused and on track. 736

Compliance audits and DLGSC’s risk profiling methodology
7.171

7.172

The OAG’s submission drew the Committee’s attention to issues raised in the Public
Accounts Committee’s 2015 report, Improving Local Government Accountability, regarding:


the extent to which the DLGSC monitors and follows-up local governments’ compliance
with statutory requirements



the rigour of the DLGSC’s risk profiling methodology used to determine its level of
intervention under the Compliance Framework.

The OAG’s submission noted that:
The [Public Accounts Committee} recommended the Department ‘take steps to
improve’ its approach to following up LGs regarding compliance with statutory
requirements. In the Government’s response to the report, the Department ‘noted’
the recommendation, but did not outline what steps it would take to address the
Committee’s concerns. The extent to which the Department has since been able to
establish rigorous processes to identify non-compliance among LGs in order to
tailor appropriate intervention remains open to question.

7.173

Under the LG Act and the Audit Regulations local governments are required to prepare an
annual compliance audit return (CAR) setting out their compliance with certain statutory
requirements. The CAR must be reviewed by the local government’s audit committee,
adopted by council, and submitted to the DLGSC by 31 March each year.737

7.174

The OAG suggested that the DLGSC may not be making the best use of the information that
it obtains through the compliance audit process to target its activities.738 The Committee also
heard concerns that the CAR process is a ‘box-ticking’ exercise.739

735

Department of Local Government, Sport and Cultural Industries, web page reviewed 22 July 2019, Local
Government Compliance Framework. See: https://www.dlgsc.wa.gov.au/local-government/localgovernments/compliance-and-governance/local-government-compliance-framework. Viewed 17 December 2019.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 3 August 2020, p 17.
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Local Government Act 1995 s 7.13(1)(i) and Local Government (Audit) Regulations 1996 regs 13 and 14.
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Aloha Morrissey, Assistant Auditor General Performance Audit, Office of the Auditor General, transcript of
evidence, 23 September 2019, p 21.
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John Giorgi, Chief Executive Officer, Town of Cambridge, transcript of evidence, 16 March 2020, p 4.
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7.175

Relevantly, the Public Accounts Committee’s 2015 report found that:


the compliance audit process is undermined by its reliance on self-assessment where the
responses from local governments are neither verified by the DLGC nor subject to
independent scrutiny



there is scope for the DLGC to exercise a greater degree of rigour in its monitoring and
follow-up of local governments regarding compliance with statutory requirements
relating to financial reporting and auditing.740

7.176

An October 2017 internal audit of the DLGSC’s local government financial and statutory
monitoring found that the DLGSC could consider improving its existing risk-based
compliance monitoring process by randomly auditing local governments to check whether
the information provided in their CAR is complete, correct and accurate.741

7.177

The DLGSC’s management provided the following response to the internal audit finding:
Management acknowledges the finding. However, within current resource
constraints and the level of risk with the finding, the Local Government Regulation
and Support does not have the resources to develop and undertake audits of “No”
and “N/A” returns.742

7.178

The Committee asked the DLGSC to respond to concerns that the DLGSC may not have the
capacity to meaningfully assess and respond to the range of detailed information that the
LG Act and associated regulations require local governments to provide.

7.179

The DLGSC told the Committee that while it is able to assess the information provided by
local governments, often the follow up work required is time consuming and can be
challenging when balanced with other work priorities and available resources. 743

7.180

The DLGSC also pointed out that while CARs indicate that often minimum compliance is not
achieved, unless a matter qualifies as a minor or major breach complaint there is effectively
no penalty provisions under the LG Act for non-compliance.744

7.181

The DLGSC told the Committee that where a local government is considered at risk the
DLGSC may verify answers in its CAR by cross-referencing them against council resolutions
or other information held by the DLGSC, or by checking the accuracy of answers during a
review of local government information due to an investigation or complaint.745

7.182

The Committee also heard that the DLGSC’s intention is to cross-check against any issues
raised by the OAG in audit management letters, and follow up any discrepancies. 746

740

Western Australia, Legislative Assembly, Public Accounts Committee (39th Parliament), Improving Local
Government Accountability, report 12, 26 November 2015, pp 29–31 and 42–9 (findings 14 and 19).

741

Answer to question on notice 3923 asked in the Legislative Assembly by Antonio (Tony) Krsticevic MLA and
answered by Hon David Templeman MLA, Parliamentary Debates (Hansard), 9 October 2018, p 6698; see Tabled
Paper 1897, Legislative Assembly, 9 October 2018, p 1.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 26 March 2020, 20 April 2020, attachment 1, p 3.
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7.183

The Director General emphasised to the Committee that non-compliance with the LG Act is
rarely intentional, and explained that the DLGSC sees its role as supporting the autonomy of
local governments through education and training:
I think we have always seen the department as trying to support the autonomy of
local government and, therefore, an educative role is very important and the
assumption that the breaches of the act are often unintentional. Clearly, in the
changes made to legislation around the training of local government members
and a range of other measures, we have attempted to look at ways of
institutionalising better knowledge of how the act works and therefore reduce the
number of these matters where people have become technically noncompliant
with the act, although, as I said, it is not done with mal intent. The lack of penalties
also takes into account that local government members might receive a small
stipend. They are not professionals and, again, we do not wish to set up an endless
set of prosecuting of people who are there trying to act in the community’s broad
interest. Where there is clearly an attempt to subvert the act, then those penalties
are there and are obviously open to be used, but, in our case, it is really a case of
either issuing sort of letters of censure or request or so on. We are actually quite
engaged with the sector where we do not have to use formal mechanisms such as
inquiries and so on, and we are certainly seeking to look for mechanisms to
perhaps strengthen the act’s ability to have a little more formal intervention, but
without going to full-blown inquiries, which we do understand can be quite time
consuming and distressing for the likely outcome. 747

Community understanding of the DLGSC’s role
7.184

The Director General of the DLGSC told the Committee that members of the public may not
appreciate the limits of the DLGSC’s ability to respond to all complaints that relate to local
governments:
One of our major pressure points is just how informed the community are of who
the appropriate agencies are to complain to because our name is local
government and they just say if it is anything to do with local government, they
tend to come to us. But in fact the Public Sector Commission is the referral agency
for complaints against CEOs, not the department. The Ombudsman is the entity for
general complaints against—“I do not like my local government because it’s done
A, B, C, D.” The Ombudsman is the right forum to take up those initial complaints
that might have nothing to do with compliance or otherwise with our legislation.
And, of course, for people who have concerns around corruption in local
government, the CCC is the reporting agency.
A lot of our work often is on referring matters that are not germane to our
responsibilities or trying to give people advice on the right way to go.748

7.185

As noted above from paragraph 2.46, there are a number of agencies and oversight bodies
that deal with conduct issues relating to local government council members and staff.

7.186

Larry Graham described the difficulty that this system presents for members of the
community who have a problem with their local government:
Under the current legislated provisions, anyone with a local government complaint
is currently required to know which law, regulation or policy has been breached; as

747

ibid., p 5.

748

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 6.
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they have to know whether their complaint is major, minor, misconduct, recurrent
or corruption before they can lodge it.
Then the complainant must know which is the appropriate body to handle their
complaint. Is it the CCC, the Department, Standards Panel, Ombudsman, Public
Sector Commission, Police, Auditor General, Minister, Governor, Local MP or the
local government itself? If it is the local government, how does the person know
who should handle their matter? Is it the Shire President, CEO or a friendly
councillor? Or what if the complaint relates to any, or all, of those people; is it to
be dealt with over the front counter by the receptionist?
It is easier for MP’s to know how to deal with governmental bureaucracies, but for
many people, even at the best of times, doing so is intimidating; but this process is
so confounding that it is almost impossible for a novice to navigate. In a lifetime of
designing, using and observing complaints systems, this is the least user friendly
system I have ever encountered. It is as if the system was designed to deter
complaints.749

7.187

One member of the public summarised their frustration with the local government complaint
system in the following terms:
As a person who has spent most of his working life involved with and using
process and procedure, it is difficult for me to fully understand the horrendously
complicated path “ordinary people” have to travel in an attempt to achieve, not
justice but to even have a complaint, legitimate or not, investigated through Local
Government.750

7.188

Another submission told the Committee that there should be a single place for lodging
complaints regarding local government issues, and it should not be the responsibility of the
community to determine where a complaint should be lodged.751

7.189

The Director General told the Committee that the DLGSC is working to improve the level of
information and assistance it provides to the community about complaint processes:
We certainly see opportunities for significant improvement in how we assist the
community to navigate the complexity of government. I am doing quite a lot of
work on new information channels, websites and so on, so that we can make it
much easier for people to get the information they need but equally make it much
easier for people to refer matters to us in such a way they will have confidence
that they will be addressed. We get complaints come in through all different forms.
It is up to the minister of the day to determine how complaints should be recorded
by the department. Our minister has been keen, in the absence, perhaps, of not a
perfect referral system, that we should not overly prescribe the manner in which
complaints should come to us; for instance, it can only come in through this portal
in this way. As a consequence, we often get complaints coming to us through
multiple means at the same time and that does add to administrative burden but
also at the moment while we are trying to improve our processes in transparency
around complaint making, we do understand that the minister would like us to be
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Submission 156 from Larry Graham, 10 September 2019, p 24.
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Submission 276 from a private citizen, 7 October 2019, p 3.
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as approachable as possible so everyone has the opportunity, regardless of their
understanding of our department, to get their complaints through. 752

DLGSC’s limited role regarding local government CEOs and staff
7.190

Particular concerns were expressed regarding the DLGSC’s perceived inaction in response to
complaints by council members and members of the public against local government CEOs
and staff.

7.191

One council member told the Committee that the DLGSC appears unwilling to pursue issues
raised by council members regarding local government staff failing to comply with the
requirements of the LG Act:
The Departmental staff rely in the fact that they are unable to provide legal advice
as a means to effectively abdicate responsibility to enforce compliance with the
Act as against the administrative staff at local governments.753

7.192

The Committee also heard that the DLGSC does not respond to, or dismisses, complaints
from council members regarding CEOs bullying council members, providing insufficient or
incorrect information, or breaching local government rules. 754

7.193

The DLGSC explained that its ability to investigate local government CEOs and staff is
constrained by the LG Act:
the department’s power to investigate complaints of serious breach by a local
government CEO or staff member is limited to a few sections of the Act, whereby a
CEO can be found to have committed a serious breach offence, namely certain
offences related to Disclosure of Financial Interests (Part 5, Division 6 of the Act)
and Access to Information (Part 5, Division 7).755

7.194

The LG Act places responsibility for managing CEO performance with the local government’s
council. The council is responsible for selecting and employing the CEO, setting the CEO’s
performance indicators, and conducting an annual performance review.

7.195

Evidence before the Committee suggests that council members face significant challenges in
performance managing CEOs. These issues are discussed in chapter 8 from 8.173.

7.196

The Committee notes that the DLGSC’s consultation reports on stage two of the review of
the LG Act recorded support for introducing new offences, including offences for:


a council member, CEO or employee making improper use of their position 756



a CEO or employee providing false or misleading information to council



breaching the tendering provisions of the LG Act and regulations.757
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
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Department of Local Government, Sport and Cultural Industries, Consultation Report – Interventions,
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7.197

If introduced, these offence provisions would appear to increase the DLGSC’s authority to
investigate allegations of CEO misconduct.

Fragmented complaint system
7.198

Several submissions from members of the public expressed dissatisfaction with the ability or
willingness of agencies and bodies with local government responsibilities to investigate and
determine complaints.

7.199

Submissions expressed frustration with the fragmented nature of the complaints framework
relating to local governments. The Committee heard that bodies such as the SAT, the CCC
and the PSC do not provide sufficient avenues to prosecute complaints. 758

7.200

Another submission told the Committee that State government oversight and regulatory
bodies appear reluctant to proactively investigate and pursue complaints relating to local
governments without detailed supporting evidence from the complainant. 759

7.201

The Committee also heard that the threshold for a successful complaint to the PSC regarding
CEO conduct is too high, and the PSC in any event can only make a recommendation to the
council that can be ignored.760

7.202

Submissions also expressed concern about the Ombudsman’s apparent inability to
investigate complaints about council members or about issues affecting the community as a
whole.761

7.203

One submission described the issue as follows:
Oversight Bodies have a lack resources and/or legislative powers to deal with the
sort of complaints about local government we have put to them; even when they
have the legislative powers to act, such as the [Information Commissioner], DLGSC
and [Building and Energy], they have no obligation to act on complaints so there is
little point in having the relevant bodies if they are unwilling to transparently
enforce the relevant legislation within a reasonable period. The apparent
bureaucratic apathy, and/or the desire not to rock the boat, appears to be one of
the key issues with local government and the associated Oversight Bodies.762

7.204

Local governments also expressed frustration with the fragmented local government
complaint system.

7.205

The City of Swan’s submission raised the time and resource cost to local governments having
to respond to the same complaint in multiple forums. 763

7.206

The Shire of Esperance told the Committee that the number of different State government
oversight agencies increases the difficulty for local governments, which are required to
defend themselves against complaints in multiple forums:
Similar to other Local Governments, the Shire has experienced this strategy, having
experienced three (3) Upper House petitions, one (1) CCC investigation, numerous
complaints to various agencies (Department of Local Government, the State
Ombudsman, Ministerial Offices) and even the Human Rights Commission in
recent years. Though no adverse finding has been made against the Shire from the
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resulting investigation of these unsubstantiated complaints, there has been
considerable cost (financial, time and reputational) in defending the Shire's
position.764

7.207

The Shire submitted that the State government should develop a central means for handling
complaints to replace the significant cost on local governments imposed by the current
system.

Committee reflection
7.208

7.209

The Committee notes that the DLGSC’s website currently provides broad guidance to
members of the public about how to resolve a concern with their council. The DLGSC’s
website:


provides information about making complaints of minor breach or serious breach of the
LG Act to the DLGSC



contains links to the websites of various agencies and government bodies that regulate
matters that cannot be investigated by the DLGSC. 765

The Director General described the background to this online guidance at a hearing on
3 August 2020:
I was very aware that people found it difficult to navigate the process by which
they could bring to the department in writing complaints and questions, and have
them resolved in a timely way. We were struggling with our response rates, so we
constructed a portal to make it very easy for people to navigate it and lodge
questions and have them responded to quickly. That also meant, of course, having
those monitored on an instant basis and addressed as they came in, including
registering whether they were a formal complaint or a question.766

7.210

While this is a useful initial resource, evidence to the Committee suggests that members of
the public require more detailed guidance to distinguish between the various avenues that
exist to challenge decisions taken by, or that relate to, local governments.

7.211

In the Committee’s view there should be a publicly available single source of information
clearly setting out the avenues of complaint available regarding local government decisions,
and conduct issues within local governments.

7.212

The DLGSC should be responsible for coordinating this single source of information in
conjunction with other relevant agencies and government bodies.

RECOMMENDATION 21
The Department of Local Government, Sport and Cultural Industries coordinate the preparation of
a publicly available single source of information clearly setting out the avenues of complaint
available regarding local government decisions, and conduct issues within local governments.
7.213

The Committee also considers that it would be beneficial for the State Government to
formally establish the DLGSC as a ‘one-stop-shop’ for local government related complaints.
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Department of Local Government, Sport and Cultural Industries, web page reviewed 23 July 2019, Resolving a
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Under such a system the DLGSC would be responsible for assessing complaints relating to
local government matters and directing them to the appropriate State government bodies.
7.214

The Committee discussed this possibility with the Director General:
The CHAIR: Should the department be a single point of lodgement for all
complaints relating to local government? Is that a question you have mulled over
or might like to address?
Mr ORD: We manage complaints related to local government legislation and,
obviously, as well, the Local Government Act. We have a range of other
legislation—cemeteries, caravan parks, off-road vehicles and so on—and so
matters that come before us that relate to legislation that we are responsible for,
then we do consider we should be the single point of contact for that even though
there are intersecting other agencies that have an involvement in some of those
pieces of legislation, like Health with cemeteries and so on.
In the case of the independent oversight agencies, Auditor Generals, Information
Commissioner, the Ombudsman, the CCC and so on, we do refer people to those.
In the web portal that we created, we do actually explain what their role is. So if
you come in not sure whether your complaint should go to us or go to an
oversight agency, then we do try to explain that and give those links through to
them, and we will provide advice if people contact us and say, “I wish to make a
complaint and it is about ‘X’”, and if it is not appropriate for us under our
legislation, then we would not take the complaint, knowing that it was not one
that we should have and we would try to provide that advice that you should go
somewhere else.
But, of course, local government also deals with a large amount of other
legislation—building codes—of other agencies, and we are not at a point where
we feel confident that we could take on all matters of legislation that fall under, or
intersect with, local government. Planning is one that has a large amount of
complaints and there is a well-defined process for making complaints under the
planning act, so at this stage we do not see ourselves as a complaint portal and
that would certainly stretch our capacity to provide the service under our
legislation if we attempted to take that on.
That said, I think the move by the government to try to concentrate most of
people’s focus on wa.gov.au as a single gateway into government and the work on
a single services portal will probably mean that we will head down towards that
over the coming years as more agencies migrate onto the same platform. 767

7.215

Evidence to the Committee indicates that the DLGSC is currently acting as an informal
referral agency for complaints relating to local government matters. This system could be
formalised by the DLGSC establishing memoranda of understanding with relevant
government bodies.

7.216

The Committee accepts that this may require significant additional resources to be allocated
to the DLGSC, particularly for matters that relate to local government but fall under
legislation outside of the DLGSC’s current responsibilities.

7.217

However, evidence to the Committee suggests that the current fragmented system of
complaints relating to local government issues is a significant net drain on State resources,
and creating frustration for local governments and members of the public.
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7.218

In the Committee’s view establishing the DLGSC as a formal referral agency for local
government complaints may:


relieve any unfair burden on members of the public to have a detailed knowledge of the
State government bodies in order to appropriately pursue a complaint relating to local
government



address the issue of local governments being required to respond to the same complaint
in multiple forums.

RECOMMENDATION 22
The Government consider formally establishing the Department of Local Government, Sport and
Cultural Industries as a ‘one-stop-shop’ for complaints related to the local government sector.
Authorised inquiries
7.219

As set out in Table 8 below the DLGSC has commenced thirteen authorised inquiries into
local governments since January 2017.

Table 8. Authorised inquiries commenced since January 2017
Local government

Commencement date

Finalisation date

Shire of Wiluna

January 2017

August 2018

City of Melville

November 2017

June 2019

Shire of Perenjori

January 2018

July 2019

Shire of Carnarvon

January 2018

October 2019

City of Perth

January 2018

Inquiry Panel commenced
March 2018

Shire of Ngaanyatjarraku

February 2018

Withdrawn in 2019

City of Joondalup

March 2018

Withdrawn in 2018

Town of Cambridge

April 2018

Ongoing

City of Mandurah

August 2018

Withdrawn in 2019

Shire of Toodyay

December 2018

Ongoing

Shire of Wiluna

November 2019

Ongoing

City of Cockburn

April 2020

Ongoing

City of Subiaco

May 2020

Ongoing

[Source: Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in
response to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 64; Answer to
question on notice 6115 asked in the Legislative Assembly by Hon William (Bill) Marmion MLA and answered by
Hon David Templeman MLA, Minister for Local Government, Parliamentary Debates (Hansard), 16 June 2020,
pp 3701–2.
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Prior to January 2017 the most recent authorised inquiry into a local government was
finalised in November 2012.768

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
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7.221

At a hearing before the Committee in August 2019 the Director General of the DLGSC
explained the background to the increase in authorised inquiries since 2017:
The number of inquiries we have to instigate as a percentage of the number of
local governments operating is still relatively small. But in forming a new
department, we were aware that there were a range of matters that were historic
that did need to be addressed. I guess every director general is a bit different and
we took the view, in consultation with the minister, that we felt we needed to bring
a number of these inquiries to a head and try to give the community the
confidence that, in fact, local government was operating at this high standard that
we believed was the case.769

7.222

The Director General went on to describe the impact of the MoG and VTSS on its
investigations program:
We have had some eight or nine inquiries on the run in the last two years, which I
think, in terms of historic levels, is probably double or more the number of
inquiries previously undertaken by the government at any one time. With that, we
have a small team of investigators—around five staff—and I had staff turnover.
Obviously, there was also a voluntary separation program, and with voluntary
separation, you do have staff elect to leave government and it takes some time to
rebuild some of that capacity. It has been a heavy workload and we have
prioritised our investigations on the basis that not only would the learnings from
those investigations inform the legislative reform agenda, but, as I said, there were
matters that had been sitting there for some period of time unresolved, and that
does corrode confidence in local government if the community are believing that
matters should have been addressed and had not.770

Staffing of authorised inquiries
7.223

The Committee asked the Director General whether the DLGSC’s investigators were
sufficiently resourced given the large number of authorised inquiries they are conducting.
The CHAIRMAN: If you have five staff, that is a very heavy workload, I am
surmising. They must be under a lot of pressure. Are they short of resources
because of staff separations and things? Have we got enough resources there?
Mr ORD: We use every ability within our agency to meet workload pressures. We
have contracted people on short-term contracts to try to deal with some of the
workload. We continue to monitor it. With all inquiries, you tend to get them in a
stop–start pattern. We will do an initial investigation, we will find matters of inquiry
we wish to pursue. We then often need to give directions notices to the local
government to produce the information required for review and then there is a
period of time under the act we have to give them for a response. An investigator
might wait for a period for the direction notice to take and move on to another
project or another investigation and do some work on that and so on. It has been
iterative. That said, yes, it has been a record program. 771

7.224

The DLGSC later confirmed that no additional permanent staff have been assigned to the
DLGSC to complete the authorised inquiries commenced since 2017. The DLGSC told the
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 4.
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Committee that staff have been seconded from other areas of the agency or employed on
temporary contracts to assist permanent staff.772
7.225

The Director General also told the Committee that the DLGSC can draw on a panel of
external consultant specialists where required. 773 The DLGSC later indicated that it has only
drawn on external resources once since January 2017.774

7.226

The DLGSC’s Investigations and Assessment Branch is responsible for assessing and
investigating complaints of serious breach of the LG Act, and carrying out authorised
inquiries and other investigations into local government. As set out at 7.15 above, as at
August 2020 the DLGSC’s Investigations and Assessment Branch had six permanent and
three temporary staff.

7.227

The Committee notes that the DLGSC appears to have had some difficulties recruiting staff
to its investigations team. As at December 2019 two full-time Senior Investigations Officer
positions had been vacant for twelve months, and a third full-time Senior Investigations
Officer position had been vacant for three months. 775

7.228

Updated information provided by the DLGSC in March 2020 indicates that these positions
have been filled, although an Investigations and Assessment Officer position has become
vacant.776

7.229

At a hearing on 3 August 2020 the Director General told the Committee that the DLGSC has
four dedicated investigators and a unit manager, with additional officers from another
division assisting the investigators to try to bring a number of authorised inquiries to a
conclusion. The Director General acknowledged that the DLGSC has had a significant number
of vacancies in the past, but told the Committee that it now has a stable team. 777

7.230

The Director General also told the Committee that the DLGSC has taken steps to address its
authorised inquiry workload by adopting narrower terms of reference:
If the inquiry terms of reference are quite broad, then the matters that end up
coming before the inquiry often rapidly expands, and it uses up a large amount of
officer time, so we have attempted of late to be more targeted and restrict the
terms of reference of inquiry to very specific matters—not every matter that
everyone would like to raise with us. When inquiries are noted and people become
aware—we have to publicly advise people that inquiries are underway—then,
often, you get other matters come up and grievance matters are raised, and then
that occupies a lot of time. So, I do believe that my team can handle what I would
call the anticipated processes of local government.
If we had absolutely extraordinary times, then, of course, through the government
budget process, it would be open to me to seek short-term additional resources
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and deploy those, but at this stage, I am more confident that we can work through
the more limited scope of authorised inquiries ...778

7.231

The Director General also indicated that an ‘authorised officer’ mechanism may assist the
DLGSC to resolve certain local government matters without the need for a full authorised
inquiry.779 Relevant changes to the DLGSC’s intervention powers suggested as part of the
review of the LG Act are discussed below from 7.287.

7.232

The Committee is concerned that the DLGSC’s Investigations and Assessment Branch is not
sufficiently staffed to carry out the large number of authorised inquiries commenced in
recent years.

Timeliness of authorised inquiries
7.233

A number of submissions raised issues regarding the timeliness of authorised inquiries
undertaken by the DLGSC.

7.234

As shown in Table 8 above, all but one of the DLGSC’s completed authorised inquiries since
January 2017 have taken 18 months or more to report.

7.235

In August 2019 the Director General told the Committee that a range of factors impact on
the length of the DLGSC’s investigations:
We have to undertake our investigations to a standard that would be reviewable in
the courts. So from that perspective, although people are often frustrated at the
time it takes to get these things, it is because we do such due diligence on the
matters we are investigating and ensure that we are not just taking anecdotal
evidence of any breaches of the act, that they are, if you like, highly tested by not
only our evidence, but if we have concerns, we will go to the State Solicitor for
advice on interpretation of matters and often we bring these matters also to other
agencies for investigation and review.780

7.236

The Committee notes that none of the DLGSC’s authorised inquiries since 2017 have resulted
in court proceedings.781

7.237

The Director General also told the Committee that the number of complaints received by the
DLGSC adds to its investigators’ workload:
it has been a record program. We have not been, if you like, canvassing for new
work; the new work unfortunately has turned up and we have had to take it on as
a result of our own review of complaints that come into the agency. We have to
determine whether those complaints warrant us going to the extent of calling, for
instance, an authorised inquiry. So on top of the authorised inquiries we, of course,
have a larger number of complaints to deal with that are lodged under the act.
Each one of those has to be treated in an appropriate way and assessed and
referred to the appropriate agency.782

7.238

The Committee notes that the DLGSC has commenced four additional authorised inquiries
since the Director General gave the above evidence in August 2019.
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7.239

The Committee asked the DLGSC to confirm if any other factors cause authorised inquiries to
take in excess of 18 months to report. The DLGSC told the Committee that:


resourcing at the time of inquiries is a factor affecting timeliness, as staffing is based on
previous years’ figures in relation to all investigations



at times recalcitrant or uncooperative local governments have contributed to the length
of inquiries.783

7.240

In March 2020 the Committee held a hearing with the Town of Cambridge. At that time the
Town had been the subject of an unresolved authorised inquiry for 23 months.

7.241

The Committee heard that that the ongoing authorised inquiry has made it difficult for the
Town to recruit staff and impacted morale. The Committee also heard that the Town has
incurred $80,000 in direct costs responding to the authorised inquiry.784

7.242

The Town of Cambridge’s submission recommended that the DLGSC be provided with
sufficient resources and investigators to conclude an authorised inquiry, or deliver an interim
report, within a reasonable timeframe such as 12 months. 785

7.243

The submission also suggested that, before any authorised inquiry is called, the DLGSC
should meet with the affected local government to obtain a better understanding of the
issues and consider alternatives to address the issues.786

7.244

The Committee asked the DLGSC whether it takes preliminary steps to investigate a local
government before commencing an authorised inquiry. The Committee was told that the
DLGSC often conducts a preliminary investigation prior to commencing an authorised
inquiry, but there are occasions where an allegation is of such a serious nature that an
authorised inquiry will be commenced without this occurring.787

Committee reflection
7.245

Authorised inquiries are an important mechanism for addressing dysfunction and
inappropriate conduct within the local government sector.

7.246

The DLGSC has conducted a record program of authorised inquiries since it was established
as part of the 2017 MoG changes.

7.247

The Committee heard that the DLGSC has not been provided with any additional permanent
staff to compensate for this significant increase in its workload.

7.248

In the Committee’s view it is paramount that the DLGSC be resourced to complete
authorised inquiries in a timely manner. Authorised inquiry reports demonstrate to the public
that the State Government is performing its oversight role regarding the sector, and provide
a valuable source of information about the practical application of the requirements of the
LG Act.788
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7.249

The Committee accepts that there are a range of factors that may increase the length of an
authorised inquiry. Insufficient staffing of the DLGSC’s Investigations and Assessment Branch
should not be one of them.

7.250

In the Committee’s view the DLGSC should be appropriately resourced to conduct its
program of authorised inquiries in a timely manner.

RECOMMENDATION 23
The Government ensure that the Department of Local Government, Sport and Cultural Industries is
appropriately resourced to conduct authorised inquiries in a timely manner.
Complaints of serious breach
7.251

Submissions also raised concerns that the DLGSC is not appropriately resourced to
investigate complaints of serious breach in a timely manner.

7.252

As described above, a serious breach is a breach by a council member of a designated
offence provision under the LG Act or another law.789

7.253

One council member told the Committee that the DLGSC takes at least 12 months to resolve
a serious breach complaint:
It’s a long and stressful wait…
“…the Department has a very high volume of complaints at present and limited
resources…”
This is a standard response when you contact the Department regarding a
complaint, and it has been the case for a long time. The high volume of complaints
suggests the system is broken and “limited resources” suggests the government
has no serious commitment to fix it.790

7.254

A former council member described the DLGSC’s inadequate investigation and resolution of
complaints as a symptom of its lack of resources:
Under resourcing the Department of local Government’s compliance and
regulation area, has been highlighted as a ‘real governance risk’ in previous WA
Local Government inquiries, yet the issue remains. .... In my experiences with
complaints I have submitted, no serious complaints have been finalised, some date
back two years.791

DLGSC’s process for dealing with complaints of serious breach
7.255

The Committee asked the DLGSC to describe its process for dealing with complaints of
serious breach under the LG Act.

7.256

The DLGSC explained that when a complaint is received the DLGSC first assesses whether it is
within the DLGSC’s jurisdiction and meets the requirements of the LG Act.

7.257

If the complaint is within jurisdiction and made in accordance with the LG Act:


a case file is created and allocated to an investigations officer

789

Local Government Act 1995 s 5.105(3). A schedule of serious breach offences under the Local Government Act 1995
is available on the DLGSC’s website: https://www.dlgsc.wa.gov.au/local-government/localgovernments/compliance-and-governance/breaches-of-the-local-government-act/make-a-serious-breachcomplaint. Viewed 19 June 2020.
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7.258



the officer investigates the allegations including by contacting the complainant, persons
of interest, and other relevant parties for comment



the officer prepares and submits to management an investigation report setting out
determinations on the allegations and recommending a course of action



following approval of the report any recommended action is taken, including making an
allegation of serious breach to the SAT under s 5.116 of the LG Act, issuing a show cause
notice under s 8.15B, or issuing a notice under s 9.13A to cease a contravention of the
LG Act



outcome letters are sent to the relevant parties. 792

If the complaint is not within jurisdiction or not made in accordance with the LG Act the
DLGSC:


advises the complainant



provides reasons for its determination



usually advises the complainant of any other government agency (including their local
government) that they may wish to contact about their matter.793

7.259

The DLGSC noted that it is currently reviewing this process ‘in order to better capture all
complaints made, not just those it accepts.’794

7.260

In some cases, dependant on the severity of the alleged conduct, the DLGSC may still seek to
create a case file and undertake an investigation into a complaint that is not within its
jurisdiction to determine the most appropriate course of action. 795

7.261

The DLGSC may also formally refer a complaint to another relevant agency such as the CCC if
it believes the matter may be within their jurisdiction. This would usually occur after an
investigation has taken place and the DLGSC has determined the matter is best dealt with by
the CCC.796

Volume of complaints
7.262

The Committee asked the DLGSC to provide information about serious breach complaints
received from 2014–15 to 2018–19.

7.263

The DLGSC’s response indicates that:


from 1 July 2014 to 30 June 2017 the former DLGC received 374 complaints of serious
breach, assessed 298 as being within its jurisdiction, and substantiated 170 (57 percent)
of those 298 complaints



from 1 July 2017 to 30 June 2019 the DLGSC received 158 allegations of serious breach
and resolved 133 of the allegations, 34 of which (26 percent) were substantiated.797
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7.264

Only one serious breach matter has been referred to the SAT since 1 July 2014.798

7.265

The DLGSC and former DLGC have dealt with all other substantiated complaints since
1 July 2014 through educational correspondence and warning letters to persons of
interest.799

7.266

The DLGSC told the Committee that it does not keep data of its response times to
complaints received from the public or local government.800

Committee reflection
7.267

The DLGSC deals with a large number of complaints of serious breach of the LG Act.

7.268

The DLGSC’s evidence to the Committee indicates that it has a considered process in place
for assessing and responding to serious breach complaints.

7.269

However, evidence from other sources suggests that the DLGSC may not be appropriately
resourced to deal with these complaints in a timely manner.

RECOMMENDATION 24
The Government ensure that the Department of Local Government, Sport and Cultural Industries is
sufficiently resourced to deal with complaints of serious breach under the Local Government Act
1995 in a timely manner.

Should the DLGSC play both an advisory and regulatory role?
7.270

One of the issues raised before the Committee was whether it is appropriate for the DLGSC
to continue to perform both an advisory and regulatory role in relation to local government.

Background
7.271

The question of whether one agency should be both the advisor to and regulator of the local
government sector is not a new issue.

7.272

In its 2005 report the Inquiry Panel into the City of Joondalup noted the appearance of a
conflict between the capacity building and regulatory divisions of the then DLGRD, arising
out of an apparent reluctance of the regulatory division to use its powers under Part 8 of the
LG Act to compel the City of Joondalup to provide information.

7.273

The Inquiry Panel observed that the capacity building division’s determination to achieve a
cooperative outcome to ongoing dysfunction at the City of Joondalup impeded the DLGRD’s
ability to objectively assess whether a regulatory approach was needed. 801
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The CEO of the DLGC referred Lisa Scaffidi, former Lord Mayor of the City of Perth, to the SAT in 2016 pursuant to
s 5.116(2) of the Local Government Act 1995, following a CCC report and a DLGC authorised inquiry into various
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7.274

The Inquiry Panel recommended that the DLGRD’s intervention and capacity building
functions be split between a Local Government Commissioner and a Local Government
Assistance Authority, and observed that:
The current structure, where the State Government combines in one department
what are at least potentially, if not actually, conflicting functions of regulation and
capacity building, and the DLGRD and WALGA apparently share functions of
capacity building and rely on one another and personnel drawn from the
Department and the Association to provide different aspects of assistance to local
authorities, is, at best, curious and confusing to the outside observer. 802

7.275

The Public Accounts Committee canvassed the same issue in its 2006 report on local
government accountability.

7.276

The Public Accounts Committee noted evidence from the then DLGRD’s Director of
Governance and Support Services that:

7.277



the DLGRD’s regulatory and support roles are carried out by separate divisions



the roles are complementary as the support role can address issues identified by the
regulatory role.803

The Metropolitan Local Government Reform Panel’s 2012 report noted that the conflict issue
had been raised by WALGA, and suggested that it could be resolved by leaving responsibility
for compliance with the then DLG and moving the role of training and capacity building to a
new Local Government Commission.804

Evidence to the Committee
7.278

The Committee heard a range of views in evidence and submissions.

7.279

WALGA told the Committee that the DLGSC is conflicted in having to both advise and
regulate the local government sector, and suggested that the State government needs to
provide clarity about the DLGSC’s intended role:
I think as an organisation we certainly have this view that, if you are going to talk
about conflicts, there is an inherent conflict for the government, through the
department, in having that dual role of being the regulator, or the judge, if you
like, as well as also being the body that might be providing advice and service
support for the sector. We see it as being a really important opportunity, given the
legislative review, given this committee process, to look at, I guess, a
determination about what the government sees the role of the department being
moving forward, and then we would be in a position, we think, to look in a much
more mature way at our capacity to meet the need of the sector. As Mr Brown
mentioned, we are already reprioritising resources internally, because, clearly, the
more we invest into that space, the less likely we are to see members running into
problems with the regulator.805
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7.280

Larry Graham expressed similar concerns:
If we were designing the system for the first time now, we would not put the
advisory arms and the prosecutorial arms in the same body. We just would not do
it. It is for the same reason that we do not allow the police to launch major
prosecutions. We have a DPP who they have to convince of the merits of the case.
It is an old-fashioned 1950s structure.806

7.281

In contrast, Hon Paul Omodei suggested to the Committee that the DLGSC is capable of
performing both roles, and has done so very well over a long period of time. 807

7.282

The Committee discussed the issue with the Mayor of the City of Stirling:
The CHAIR: A proposition I will now bounce off you, if I may, that has been put by
others. The local government department is conflicted in its role on the one hand
as a regulator and disciplinarian and on the other hand as a facilitator and a
capacity builder and an enabler or adviser. Do you have any reflections to offer on
that?
Mayor IRWIN: Only that that would be indicative of every government
department and even our roles in our council. Again, I go back to one of my
opening statements. The average ratepayer elects us to represent their interest
and their amenity around where they live in their suburb. In actual fact, they are
electing us most of the time to make decisions that could adversely affect them.
We have to act in that role as local government elected officials all the time and
make decisions that based on the benefit of the community or act in a regulatory
fashion. But I do not think it means we cannot provide good advice or be
innovative or agile and do good things as well. I do not see that it is a conflict. 808

7.283

The Committee raised this issue with the Director General of the DLGSC at a hearing in
November 2019:
Hon LAURIE GRAHAM: The issue of conflict when you are giving advice to
councils or councillors or the other side when you have become the regulator
when they perhaps are not quite willing to put everything on the table because the
regulator might come after them—suspend them or whatever. Is there a conflict in
the role of the department doing both tasks?
Mr ORD: I have been very mindful of that. Previously, the investigative part of local
government was in with the regulatory team and I have separated them to be
entirely separate from that. I could see the potential for a blurring of lines between
someone who might be providing advice either through providing the advice
getting involved in something that leads to investigation and that would affect
people’s sense of trust, I think. So I have separated—in fact, I have even physically
moved them into another part of our building, so that the investigative team is
solely dealing with matters that are referred to them as breaches of the act and are
not either influencing or being able to be influenced, not that I had any evidence
that there were breaches of it, but I did not think from a probity perspective that it
was structured in a way that I thought appropriate. 809
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7.284

The Committee suggested to the Director General that the DLGSC clearly convey to the local
government sector that this internal restructure has occurred.

7.285

The Committee notes that the internal restructure was mentioned in the December 2019
edition of the DLGSC’s Local Matters newsletter.810

Improving the DLGSC’s ability to regulate and support local government
7.286

The DLGSC’s review of the LG Act is considering options to improve the effectiveness of the
DLGSC’s investigation and intervention powers:
There is a community expectation that the misconduct of local government
elected members and organisational dysfunction and governance issues within
local governments are dealt with appropriately. This is achieved through balancing
the ability of the Government to intervene in local government matters and
enabling local governments to operate as autonomous bodies in managing their
own operations and affairs.
Taking an approach which enables the DLGSC to work in partnership with local
governments has the potential to improve good governance and performance
across the local government sector and strengthen local government capacity. The
LG Act review is specifically examining the current investigation and intervention
powers and exploring opportunities for improvement. 811

Appointment of an external person to assist a local government
7.287

The DLGSC’s 2017 consultation paper discussed the possibility of introducing a ‘remedial
action process’ as part of its reform of the LG Act:
Providing the State Government with the legislative power to formally implement a
process to ensure local governments are providing good governance to their
communities could take many forms including:
-

issuing a remedial notice requiring the performance of an action or
activity.

-

the appointment of a person to the local government to assist local
governments with a part of their operations.

-

requiring the local government to participate in a capacity building
program.

Through a remedial action process, matters could be addressed more quickly and
efficiently. The proposed process would allow the State Government to direct local
governments to address concerns where the capacity to do so exists, or in more
serious cases, to appoint a person to the local government where specific expertise
is required.
In contrast to the current approach, the process ... presents a range of options for
working in partnership with a local government to deal with issues commensurate
with the risk and, if necessary, provides ways to escalate the matter. Regardless of

810

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, Local Matters
newsletter, December 2019.
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the severity, the proposed approach follows a repeatable sequence that allows a
consistent, transparent but scalable approach to ensure good governance. 812

7.288

The consultation paper provided further detail regarding the DLGSC’s proposal for an
external appointee to assist struggling local governments:
If the matter detailed in the remedial notice is addressed then the remedial action
process would be completed. This would be typical in breaches of the Act for
minor matters.
However, if the matter is not resolved satisfactorily, the revised approach presents
options for scaled, proportional responses. One option that has been identified
previously is appointing a person to assist the local government to implement
strategies to resolve the matter.
In 2016, this approach was used on a voluntary basis to assist a shire to strengthen
its financial management. This arrangement has been successful and presents an
option for improving performance of local governments in areas beyond
governance. Unlike the voluntary approach used in this case, the proposed
approach would be formally incorporated within the Department’s risk and
compliance approach.
An appointed person would need to be a suitably qualified person with relevant
expertise. The appointed person would work with the local government for a set
period and report on progress regularly to the Department. Depending on the
nature of the matters of concern, the appointed person may assist the CEO or
relevant staff, or the appointed person may oversee the administration. 813

7.289

The DLGSC’s November 2019 consultation report on options to improve regulation and
scrutiny of the local government sector recorded overwhelming support for enabling an
external person to be appointed to work with a local government’s administration and
council members.814

7.290

Views differed, however, on whether the external appointee’s powers should have the power
to direct (as opposed to advise) a local government’s administration and council, and
whether the costs of an external appointee should be met by the State or local
government.815

7.291

At a hearing on 3 August 2020 the Director General outlined how a new ‘authorised officer’
mechanism may allow the DLGSC to respond to issues within a local government in a timely
manner:
Mr ORD: ... An authorised officer potentially, without having to call a full inquiry,
could have the powers to seek and perhaps gain some evidence on a relatively
simple and limited matter and have it resolved without having to go through the
whole process of establishing a report that gets tabled in Parliament and so on.
A lot of the time we are taking with inquiries is really the process of report writing
the assessment against evidence by State Solicitor’s, then natural justice, then
review again by State Solicitor’s to ensure natural justice has been taken on board,
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then the same form of advice to give guidance to myself and the minister on what
action should happen. All this is being done, as it should be, appropriately,
because they are serious matters, with a considerable amount of oversight through
legal counsel.
The CHAIR: The prospect of an authorising officer position—is that something
that is being explored as a potential provision in the new act?
Mr ORD: That concept has been raised with the minister and with the department
by those external from the agency, but also from within our own department. I am
sure the minister is giving it full consideration. The focus on the legislative reform
agenda to now has been on improving governance within local government, and
we are now looking to see, given a range of commentary and findings around our
side of it from the department’s perspective, whether there should be some
improvements to our mechanisms around interventions so that you get the
benefits of what is happening through increased focus on training, on codes of
conduct, on CEO performance, termination and employment, which we are all sure
will improve overall governance performance, but have a more agile, timely,
responsive and hopefully just intervention program to go along with it. I think then
the sense that people can sort of gain the process would slip away a bit if we were
able to act in a more timely way, more correctly, in defence of the act. 816

7.292

The Committee notes the Review Panel’s recent recommendation that an early intervention
framework of local monitoring be introduced to support local government. The Review Panel
recommended that the DLGSC be given additional powers to appoint a monitor to support
local governments that are experiencing governance issues, with the council being
responsible for the monitor’s direct costs.817

7.293

The Committee supports the State government’s efforts to improve the DLGSC’s capacity to
intervene early to address issues causing dysfunction within a local government. Ideally, this
would reduce the high volume of serious breach complaints and authorised inquiries
discussed earlier in this chapter.

An independent statutory body for local government
7.294

Hon Paul Omodei, who was recently the commissioner of the Shire of Perenjori, 818 suggested
to the Committee that this early intervention role could be performed by a dedicated local
government commissioner:
What I would like to see, and I have noted in some of the submissions, is a
commissioner for local government appointed. That commissioner should be
appointed on a bipartisan basis by both sides of politics, to ultimately report to the
minister, deal with dysfunctional councils and, very importantly, have powers to
intervene during a council’s disruption. With all of the things that are in the current
act, it fails to actually intervene at an early stage. There needs to be the ability to

816

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 3 August 2020, p 7.

817

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, pp 42–3.

818

A commissioner may be appointed under the Local Government Act 1995 to exercise the powers and discharge
the duties of the council and its mayor or president: Local Government Act 1995 ss 2.38 and 2.39. Mr Omodei was
appointed commissioner of the Shire of Perenjori in June 2019 after five of the Shire’s nine council members
resigned. Shortly after the resignations a DLGSC authorised inquiry reported a number of breaches of the Local
Government Act 1995 and associated regulations by the Shire’s CEO, council members and council: see
Department of Local Government, Sport and Cultural Industries, Report of the Inquiry into the Shire of Perenjori,
July 2019.
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embed somebody within the council, so that when councillors are not referring to
standing orders, to bring them to heel, and if they continue to disrupt, then
obviously a complaint be laid, be it a minor or a serious complaint. 819

7.295

Mr Omodei emphasised that early intervention is paramount in dealing with a dysfunctional
local government:
Hon LAURIE GRAHAM: In relation to the Perenjori situation as we were talking
about, would it have been a much better situation if a commissioner could have
gone in there on day one, very early, and read the riot act to those people on the
opposite side of the table about their responsibilities? Then we would not have
got to where we got to.
Mr OMODEI: The minister went up there and laid the law down, but it was too
late. The whole process started back in 2016, and then there was the probity
report, the show-cause notice, and the councillors resigned, and then the inquiry
report came out. The inquiry report came out before the last CEO was summarily
dismissed. He is appealing through Fair Work Australia for wrongful dismissal.
There are still the ongoing issues of the bullying case and so on. Yes, it has left an
indelible mark on the community, and to calm that community and to get it to get
back to base one—that community is a marvellous community. It has great history
and great diversity. It is just a shame. Early intervention would have fixed it, Mr
Chairman.820

7.296

Mr Omodei also observed that the Minister’s current intervention powers under the LG Act
are limited:
Mr OMODEI: I have had a view about the commissioner for many years. I think if
you had a group of highly specialised people and have that intervention scenario,
we would fix local government in a couple of years, I reckon.
Mr CHAIR: To put it colloquially, I think a lot of people have been underwhelmed.
When you hear about a local council in trouble, and the minister of the day says,
“I’ve got no power to intervene there”, when quite clearly someone needs to go in
and deal with matters promptly, not having two-year reviews and inquiries and
what have you.
Mr OMODEI: The outcome in Perenjori is the case in point, where, you know, two
years until the council collapsed, which caused possibly irreparable damage to the
fabric of that community. I think that is pretty serious. But, obviously, the minister’s
hands were tied because of the inadequacies of my legislation. 821

7.297

The Committee notes that a similar view was expressed by the Inquiry Panel into the City of
Joondalup. In its 2005 report the Inquiry Panel raised issue of the then DLGSC’s and
Minister’s powers to intervene in relation to a dispute between a CEO and council:
This Inquiry has clearly demonstrated that the present form of the legislation does
not provide a mechanism for the Minister or the Director-General to intervene
directly in a dispute between a CEO and a Council or provide them in any direct
sense with a dispute resolution process. That deficiency needs to be remedied.

819

Hon Paul Omodei, transcript of evidence, 17 February 2020, p 4.

820

ibid., p 8.

821

ibid., p 16.
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Neither the Minister nor the Department can reasonably fulfil that function. There
ought to be a statutory body specifically designed to do so. 822

7.298

The Inquiry Panel recommended that a Local Government Commissioner be established to
assume the Minister’s and DLGRD’s intervention powers under Part 8 of the LG Act.823

7.299

A number of submissions to the Committee called for the introduction of a dedicated
commissioner824 or ombudsman825 for local government matters.

7.300

Larry Graham told the Committee that a dedicated ombudsman would provide members of
the public with a single body with which to lodge complaints related to local governments.826

7.301

Several submissions referred the Committee to the Local Government Inspectorate in
Victoria as a potential model for Western Australia to emulate. 827

7.302

Established as a separate administrative office of the Victorian Department of Premier and
Cabinet in 2009, the Local Government Inspectorate is an independent agency that:

7.303



accepts and investigate complaints about council operations, including councillors and
council staff



monitors governance and compliance with the Local Government Act 2020 (Vic)



provides guidance and education for councils



encourages transparency and accountability across the sector. 828

Mr Omodei told the Committee that a permanent commissioner’s office could supplement
the DLGSC’s role under the LG Act:
The department would still have a role as far as the act is concerned. The
commissioner’s role would be more along the lines of the policing of dysfunctional
councils and those kinds of things. The commissioner would not be just one
person. It would be a commissioner with an office of maybe—I do not know how
many staff he could need. The commissioner would not be able to get to every
single local government that needs attention. Times have changed, too. When I
was the minister, I went to every single local government in Western Australia
more than once. Some of them might think I went to them 10 times—the ones
that were in trouble.
…

822

Gregory McIntyre, Inquiry into the City of Joondalup – Inquiry under Division 2 Part 8 Local Government Act 1995,
Western Australia, 27 September 2005, chapter 3, p 425.

823

ibid., chapter 4, pp 33–7 (recommendation 9).

824

Submission 25 from Sandra Boulter, 28 July 2019, part 2, p 10; submission 182 from a private citizen,
12 September 2019, p 2; submission 198 from a private citizen, 11 September 2019, p 5; submission 199 from
Michael Dowey, 13 September 2019, p 1; submission 240 from the Fremantle Society Inc., 13 September 2019, p 7;
and submission 259 from a private citizen, 13 September 2019, p 2.

825

Submission 24 from the Marmion Sorrento Duncraig Progress and Ratepayers Association, 26 July 2019 p 7;
submission 156 from Larry Graham, 10 September 2019, p 3; and submission 171 from Beth Schultz,
8 September 2019, p 2

826

Larry Graham, transcript of evidence, 18 November 2019, pp 9–10.

827

Submission 62 from Don Phillips, 9 August 2019, p 2; submissions 227 from Chilla Burbeck, 13 September 2019,
p 3; submission 242 from Local Government Elected Members’ Association (WA) Inc., 13 September 2019, p 1; and
submission 250 from a private citizen, 13 September 2019, p 3.

828

Local Government Inspectorate, web page reviewed 27 April 2020, About the Local Government Inspectorate. See:
https://www.lgi.vic.gov.au/about-local-government-inspectorate. Viewed 22 June 2020.
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So, yes, I think the commissioner with a small contingent of staff and having that
early intervention, could stop all the stuff that is happening now, particularly the
difficult cases that the standards panel have had to deal with now, because there
are two or three councils right now in the state where the members do not really
understand their role.829

7.304

Several recent reports have also recommended creating new independent statutory bodies
to address local government matters.

7.305

The Review Panel’s report to the Minister, released on 4 August 2020, recommended that the
Grants Commission and Local Government Advisory Board be combined into a single Local
Government Commission with the role of making recommendations on boundary changes
and other reforms, distributing Commonwealth grant funding, and advising the Government
and the local government sector on key issues and trends. 830

7.306

The Review Panel also recommended that an Office of the Independent Assessor be created
to act as an independent ‘one stop shop’ for complaints against elected members. 831

7.307

The Inquiry Panel into the City of Perth recently noted that:
the current system for monitoring, promoting and enforcing the integrity,
efficiency and effectiveness of local governments is fragmented and can be
cumbersome. Centralising and better defining the functions dealing with these
matters will promote consistent, fair and timely resolutions.832

7.308

The Inquiry Panel recommended that an independent statutory office of Inspector of Local
Government be established with broad duties and functions including:


assuming the DLGSC’s regulatory and advisory functions



assisting local governments by providing guidance, education and advice



conducting authorised inquiries and inquiry panel inquiries under Part 8 of the LG Act. 833

7.309

The Inquiry Panel recommended that such an Inspector of Local Government be conferred a
broad range of powers to issue mandatory standards, compel records and evidence, conduct
examinations, require parties to a complaint to engage in alternative dispute resolution, and
refer contraventions of the law to other agencies. 834

7.310

On 3 August 2020 WALGA told the Committee that it would welcome the opportunity to
consider the details of any local government Commission model, including the definition and
delineation of roles between such a body and the DLGSC. 835

7.311

In the Committee’s view the review of the LG Act is an ideal opportunity to consider whether
a new independent statutory body for local government should be introduced, either as an
alternative or additional option to the remedial action process discussed above.

829

Hon Paul Omodei, transcript of evidence, 17 February 2020, pp 9–10.

830

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, pp 16–17.

831

ibid., p 44.

832

Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 3, p 108.

833

ibid., vol. 3, p 108–11 (recommendations 323–30).

834

ibid., vol. 3, p 110 (recommendation 325).

835

Western Australian Local Government Association, ‘Select Committee Hearing’, 3 August 2020, tabled by the
Western Australian Local Government Association during hearing held 3 August 2020, p 4.
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7.312

7.313

This should include consideration as to whether a new independent statutory body could
help address the issues identified earlier in this chapter, including:


the perceived lack of early intervention by the DLGSC to prevent governance or
relationship breakdowns



concerns about the level of resources available for the DLGSC to conduct authorised
inquiries and deal with complaints of serious breach under the LG Act



the need for a single source of information and assistance for complaints relating to local
governments.

The merits of establishing an independent statutory body for local government matters, and
the appropriate functions and powers of such a body, may also be an appropriate topic for
further inquiry by any further parliamentary committee with responsibility for local
government issues, as contemplated from 5.75 above.

RECOMMENDATION 25
The Government give active consideration, as part of the review of the Local Government Act 1995,
to establishing a new independent statutory body to regulate and support the local government
sector.
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CHAPTER 8
The roles of council members and staff
8.1

One of the Committee’s terms of reference is the role of elected members and chief
executive officers/employees and whether these are clearly defined, delineated, understood
and accepted.

8.2

The LG Act and associated regulations define the roles of individual council members and
staff (including the CEO) in some detail.

8.3

Broadly, council members participate in council’s legislative and governance role, and the
CEO and staff implement the council’s decisions and manage the local government’s
operations.

8.4

Individual council members also play a limited facilitative role outside of the council and
committee meetings.

8.5

Definition and delineation of the roles of council members, CEOs and local government staff
is a key feature of local government. This is intended to prevent council members from
inappropriately interfering with the staff’s administration of a local government’s day to day
affairs.

8.6

Further, a clear understanding by council members and staff of their respective roles is
essential to a properly functioning local government.

8.7

A number of issues regarding the roles of council members, CEOs and staff emerged from
the evidence before the Committee. Key themes identified by the Committee were:

8.8



while the roles set out in the LG Act and associated regulations are broadly appropriate,
they may not always be understood or accepted by council members, staff, and
members of the community



a perception among some members of the public and current and former council
members that over time the balance of power within local governments has shifted
towards CEOs and staff and away from council members



a lack of clarity regarding council’s governance role and the extent to which it allows a
council to oversee operational matters and obtain independent advice



how this lack of clarity affects access to information by individual council members



council members may not be receiving sufficient resources and support to carry out
council’s role, particularly in relation to recruiting and supervising the CEO.

This chapter:


sets out the roles of council members and staff under the LG Act and associated
regulations



discusses the themes and issues identified by the Committee



sets out the Committee’s reflections on potential options to address these issues.

8.9

Ultimately, however, the Committee’s view is that these are complex issues that would
benefit from further investigation and consideration.

8.10

In particular, the Committee considers that the following matters require further attention:


Chapter 8

providing clear legislative guidance about the limits of council’s governance role
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8.11



ensuring council members are provided with the resources and training to carry out
council’s role



considering whether councils should continue to be solely responsible for recruiting,
managing and terminating the CEO.

These are matters that could be addressed by further parliamentary committee involvement
in local government matters, as contemplated in chapter 5.

The role of an individual council member
8.12

The council consists of a mayor and deputy mayor (in the case of a town or a city), a
president and deputy (in the case of a shire), and councillors. 836 The term ‘council member’
encompasses all of these positions.837

8.13

The role of individual council members is set out in pt 2 div 2 of the LG Act:
2.8.

Role of mayor or president

(1)

The mayor or president —
(a)

presides at meetings in accordance with this Act; and

(b)

provides leadership and guidance to the community in the district; and

(c)

carries out civic and ceremonial duties on behalf of the local government;
and

(d)

speaks on behalf of the local government; and

(e)

performs such other functions as are given to the mayor or president by this
Act or any other written law; and

(f)

liaises with the CEO on the local government’s affairs and the performance
of its functions.

(2)

Section 2.10 applies to a councillor who is also the mayor or president and
extends to a mayor or president who is not a councillor.

2.9.

Role of deputy mayor or deputy president
The deputy mayor or deputy president performs the functions of the mayor
or president when authorised to do so under section 5.34.

2.10.

Role of councillors
A councillor —
(a)

represents the interests of electors, ratepayers and residents of the
district; and

(b)

provides leadership and guidance to the community in the district; and

(c)

facilitates communication between the community and the council; and

(d)

participates in the local government’s decision-making processes at council
and committee meetings; and

(e)

performs such other functions as are given to a councillor by this Act or any
other written law.

836

Local Government Act 1995 s 2.6.

837

Under s 1.4 of the Local Government Act 1995 the term councillor is defined to not include a mayor or president
elected by electors. The Local Government Act 1995 does not use the phrase ‘elected member’.
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8.14

The LG Act makes clear that an individual council member’s role outside of council or
committee meetings is limited. Recent authorised inquiries by the DLGSC describe this
distinction in the following terms:
It is important to note that individual elected members have no authority to make
decisions or participate in the day-to-day operations of the local government. All
authority sits with the Council and that authority is exercised by decisions at formal
council or committee meetings.838

8.15

WALGA’s submission to the Committee similarly emphasises the difference between a
council member’s role as an individual, in contrast to their role as a member of council:
It is also important to acknowledge, contrary to some community understanding,
individual Councillors, including the Mayor or President, have little power as
individuals. The power and authority of a Councillor only exists as a member of a
Council making formal decisions at a legally constituted Council meeting.839

8.16

In his personal submission to the Committee Mr Andrew Brien, CEO of the City of Bayswater,
described the difficulties that can occur if council members or members of the public do not
understand this distinction:
There is a perception, both from the community and some elected members that
elected members have individual power and can get specific outcomes once they
are elected. This results in both frustration and dysfunction within local
government as the individuals cannot achieve the outcomes that they are trying to
achieve. This is driven by the lack of clarity in the roles and responsibilities outlined
in the Act and needs to be refined to clearly articulate the desired outcomes. 840

8.17

The Committee explored this issue at a hearing with three metropolitan local government
CEOs. Mr Garry Hunt, the former CEO of the City of Joondalup, gave the Committee the
benefit of his experience:
The CHAIRMAN: We often hear from elected members who go out and campaign
and get themselves elected as a councillor. They are full of enthusiasm and making
promises and all the rest of it. Then you see them a few months later and ask how
they are going and they say they are having a terrible time because they are not
allowed to do anything and are not allowed to say anything and they are gagged if
they want to express a view. Generally, it is the “evil” CEOs that are driving this
oppression. What is the CEOs take on this? Is there a misunderstanding on the part
of elected members about what the role really is? Or is it a case that perhaps the
process that we have got for finding councillors is not quite right?
Mr HUNT: I guess I am one of the “evil” people. I think the challenge is people
understanding the role they take on. If I could ask the committee to reflect on
when you first ran for Parliament—what process did you go through to know what
you could do and could not do. So, in a party system there is a fair bit of
refinement and education informing on the way through. In local government, for
the most part, we do not have a party system, so people with great enthusiasm
embrace the concept of “I’m going to represent the community.” When they come
on board they find that they are one of 13 and the first advice I give to elected
members is that they need to know how to count. If they have not got themselves

838

Department of Local Government, Sport and Cultural Industries, Report of the Inquiry into the Shire of Perenjori,
July 2019, p 4; Department of Local Government, Sport and Cultural Industries, Report of the Inquiry into the City of
Melville, June 2019, p 3.

839

Submission 150 from the Western Australian Local Government Association, September 2019, p 35.

840

Submission 204 from Andrew Brien, 13 September 2019, p 3.
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plus six, then the opportunity to do the things they want to do is fairly limited.
Then you have got to challenge of it being illegal or not being legal. It is not that
they cannot say things. They cannot say them in the way that gives the impression
to the community that they are speaking on behalf of the council. In the state
system if an individual spoke out as if they are speaking on behalf of the party, I
dare say very quickly someone would give them a piece of advice that that is not
the way to go. In the case of the community, elected members will say “I’m going
to do this.” They do not say “I’m going to fight your cause and I will use my best
endeavours to achieve this. They say “I’m going to do it.” When it does not
happen, the person who delivers the advice is invariably the CEO—one, to the
individual; and, two, the community member who says “I want this and Councillor
so-and-so or Mayor so-and-so said they were going to do it.” You are left with the
inevitable and yet unenviable position of saying “I’m sorry, but I have to tell you
that the only way that can occur is there has to be a decision by council.” 841

Committee reflection
8.18

Section 2.10 of the LG Act clearly defines the role of a councillor. This includes representing
their community, providing leadership and guidance, and facilitating communication
between the community and the council.

8.19

Relevantly, however, council members are only authorised to participate in their local
government’s decision-making during council or committee meetings.

8.20

In the Committee’s view it is important that council members and the broader public
appreciate the limits of what an individual council member can do outside of council and
committee meetings.

FINDING 26
Individual council members have a limited role outside of council and committee meetings. This is
not always understood by some council members and the broader public.

The role of council and the CEO
8.21

Clear delineation between the role of the council and the role of the CEO and staff was
intended to be a key feature of the LG Act.

8.22

This was emphasised by the then Minister for Local Government in his second reading
speech introducing the LG Act into Parliament:
There will be a clear specification of the roles of key players; that is, council, mayor
or president, and councillors. This is designed to promote efficient administration
at the local government level and to avoid conflicts caused by uncertainty. The lack
of role clarity has led to some mayors/presidents and councillors becoming
involved in administrative matters which should be handled by staff. The new Act
will provide a clear distinction between the representative and policy making role
of the elected councillors and the administrative and advisory role of the chief
executive officer and other staff.842

841

Garry Hunt, Chief Executive Officer, City of Joondalup, transcript of evidence, 28 October 2019, pp 18–19.

842

Hon Paul Omodei MLA, Minister for Local Government, Western Australia, Legislative Assembly, Parliamentary
Debates (Hansard), 31 August 1995, pp 7548–9.
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8.23

Larry Graham, who was a member of Parliament when the LG Act was introduced, gave the
Committee further background regarding the reason for the distinction between the roles of
elected members and staff:
What Minister Omodei was madly keen on stopping—legitimately so; it is not a
criticism of him—was that you used to get a councillor going out, say, to the
gardening team, and saying, “Stop doing that work over there; I want you to do
this over here because they are having a function there in a week or so.” You
cannot run an organisation like that. Someone has to be in charge. Or, “Stop
working on that road, and come and do this road because the wheat harvest is
coming in.” You cannot run an organisation like this, and it was endemic in local
government, and Minister Omodei did a good job of stopping that. 843

The role of council
8.24

Section 2.6 of the LG Act provides that each local government has an elected council as its
governing body.

8.25

The role of council is set out in s 2.7 of the LG Act:
2.7.

Role of council

(1)

(2)

8.26

The council —
(a)

governs the local government’s affairs; and

(b)

is responsible for the performance of the local government’s
functions.

Without limiting subsection (1), the council is to —
(a)

oversee the allocation of the local government’s finances and resources; and

(b)

determine the local government’s policies.

Further, s 5.2 of the LG Act requires the council to ensure that there is an appropriate
structure for administering the local government.

Amendment of s 2.7 of the LG Act
8.27

When the LG Act first came into force in 1996, sub-s 2.7(1)(a) provided that ‘[t]he council ...
directs and controls’ the local government.

8.28

In 2009 sub-s 2.7(1)(a) was amended to replace ‘directs and controls’ with ‘governs’. The
explanatory memorandum to the amending Bill described this change as:
in keeping with the principle that the council should take a high level governance
role and the day-to-day direction and controlling is a matter for the Chief
Executive Officer and the administration.844

8.29

During consideration in detail of the amending Bill the then Minister for Local Government
further explained the basis for the amendment:
[The amendment] really clarifies the position that elected members are there to
govern at that higher strategic level, and directed control is really vested in the

843

Larry Graham, transcript of evidence, 18 November 2019, pp 8–9.

844

Local Government Amendment Bill 2009, Explanatory Memorandum, Legislative Council, p 2.
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position of the chief executive officer, who handles the everyday, hands-on
running of the organisation. That is the distinction we are trying to draw. 845

CEO and staff
8.30

Section 5.36 of the LG Act requires a local government to employ a CEO and other staff to
carry out its functions.

8.31

The CEO’s functions are set out in s 5.41 of the LG Act:
5.41.

Functions of CEO
The CEO’s functions are to —
(a)

advise the council in relation to the functions of a local government under
this Act and other written laws; and

(b)

ensure that advice and information is available to the council so that
informed decisions can be made; and

(c)

cause council decisions to be implemented; and

(d)

manage the day to day operations of the local government; and

(e)

liaise with the mayor or president on the local government’s affairs and the
performance of the local government’s functions; and

(f)

speak on behalf of the local government if the mayor or president agrees;
and

(g)

be responsible for the employment, management supervision, direction and
dismissal of other employees (subject to section 5.37(2) in relation to senior
employees); and

(h)

ensure that records and documents of the local government are properly
kept for the purposes of this Act and any other written law; and

(i)

perform any other function specified or delegated by the local government
or imposed under this Act or any other written law as a function to be
performed by the CEO.

8.32

Under s 5.42 of the LG Act a council can delegate its powers and duties to the CEO. Certain
matters are reserved to the council and cannot be delegated.

8.33

A local government must review the performance of its CEO annually, and the CEO must
review the performance of all other employees annually.846

8.34

A council can designate employees or a class of persons to be senior employees. Any
proposal to employ or dismiss a senior employee must be referred to the council, which can
accept or reject the proposal.847 The CEO is responsible for the employment, management,
supervision, direction and dismissal of all other employees.

845

Hon John Castrilli MLA, Minister for Local Government, Western Australia, Legislative Assembly, Parliamentary
Debates (Hansard), 8 September 2009, p 6517.

846

Local Government Act 1995 s 5.38.

847

ibid., s 5.37. The Local Government Legislation Amendment Bill 2019 initially proposed to remove s 5.37 and the
concept of a ‘senior employee’ to ‘more clearly separate the role of the council from that of the administration’:
Local Government Legislation Amendment Bill 2019, Explanatory Memorandum, Legislative Council, p 9. This
proposed amendment was deleted from the Local Government Legislation Amendment Bill 2019 during
consideration in the Legislative Council on the basis that ‘the government has decided not to proceed with that
amendment at this time. It will be reconsidered as part of a wider package of reforms to be introduced in the
future, which will deal with the relationship between councils and their administration’: Hon Sue Ellery MLC,
Minister for Education and Training, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 27
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The Local Government (Rules of Conduct) Regulations 2007
8.35

Further definition of the role of council members was effected by the introduction of the
Rules of Conduct Regulations.

8.36

The Rules of Conduct Regulations were introduced as part of a reform package designed to
address inappropriate behaviour by council members.848 Part 1 of the Rules of Conduct
Regulations set out general principles to guide the behaviour of council members, and pt 2
contains rules of conduct that council members are required to observe.

8.37

Until recently, pt 2 of the Rules of Conduct included the following prohibitions:849
9.

Prohibition against involvement in administration
(1)

A person who is a council member must not undertake a task that contributes to the
administration of the local government unless authorised by the council or by the CEO to
undertake that task.

(2)

Subregulation (1) does not apply to anything that a council member does as part of the
deliberations at a council or committee meeting.

10.

Relations with local government employees
(1)

(2)

A person who is a council member must not (a)

direct or attempt to direct a person who is a local government employee to do
or not to do anything in the person's capacity as a local government employee;
or

(b)

attempt to influence, by means of threat or the promise of a reward, the conduct
of a person who is a local government employee in the person's capacity as a
local government employee.

Subregulation (1) does not apply to anything that a council member does as part of the
deliberations at a council or committee meeting.

8.38

Contravention of a rule of conduct is a minor breach of the LG Act. Minor breach complaints
against council members are dealt with by the Local Government Standards Panel (Panel).

8.39

Information provided by the DLGSC indicates that of the 147 complaints received by the
Panel from 1 July 2018 to 30 June 2019:

8.40



fourteen complaints raised an allegation of breach of reg 9 and two of the complaints
resulted in a finding of breach



sixteen complaints raised an allegation of breach of reg 10, one of which resulted in a
finding of breach.850

This report discusses the Local Government Standards Panel in detail in the next chapter.

June 2019, p 4801. On 30 June 2020 the Inquiry Panel into the City of Perth recommended that s 5.37(2) of the
Local Government Act 1995 be repealed: Anthony Power, Report of the Inquiry into the City of Perth, Western
Australia, 30 June 2020, vol. 3, p 78 (recommendation 162).
848

Hon John Bowler MLA, Minister for Local Government and Regional Development, Legislative Assembly,
Parliamentary Debates (Hansard), 16 November 2005, p 7381.

849

An amendment to regulation 9 of the Local Government (Rules of Conduct) Regulations 2007 came into operation
on 15 August 2020. This is discussed below from 8.98.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, attachment 3 (private).
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DLGSC guidance on the role of council and the governance/operational divide
8.41

Recent DLGSC authorised inquiry reports summarise the relationship between the council,
the CEO, and local government staff in the following terms:
As the [Mayor or President] and councillors are not involved in operational
matters, each local government employs a CEO and other staff for the purposes of
day-to-day running of the local government. The CEO is appointed by Council and
is the link between Councillors and local government staff. All other local
government staff report to the CEO.851

DLGSC guide to meetings
8.42

The DLGSC publishes a guide to council and committee meetings for council members. The
DLGSC told the Committee that the guide, originally released by the former DLGC in 2015, is
current.852

8.43

The guide provides the following commentary on the relationship between council members
and council employees:
Separation of powers and roles between the elected and administrative arms of
government is one of the foundations of all levels of government in Australia.
An understanding and acceptance of the roles the Act has defined for elected
members and for the council administration, and cooperation between all parties,
underpins good governance in local government. The relationships between a
council’s elected members and their CEO need to respect the diversity of opinion
and the rights for all points of view to be heard with courtesy and respect.
The Mayor or President and the Chief Executive Officer (CEO) are the respective
conduits between the executive and the administrative arms of council.
The elected members are the executive arm that makes local laws, decides policy
and other matters at a strategic level. The elected members are responsible for the
overall direction of the local government.
The CEO implements the policies and decisions of council and manages the day to
day business, including directing council employees. Council members acting
individually do not have the authority to influence the activities, duties and
operations of council employees.
The Act clearly defines the relationships between the roles and separation of
powers under sections 2.7, 2.8, 2.9 and 2.10 and through regulation 9 and 10 of
the Local Government (Rules of Conduct) Regulations 2007.
For a local government to operate effectively it is important that both the elected
members and employees clearly understand and acknowledge the differing but
complementary nature of their respective roles.
The Mayor or President is to liaise with the CEO on the local government’s affairs
and the performance of its functions but no other elected member is allowed to
do so.

851

Department of Local Government, Sport and Cultural Industries, Report of the Inquiry into the Shire of Perenjori,
July 2019, p 4; Department of Local Government, Sport and Cultural Industries, Report of the Inquiry into the City of
Melville, June 2019, p 3.

852

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 52.
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While roles and responsibilities are crucial to good governance, good relationships
are vital to ensure that the various players act within their roles and undertake
their responsibilities. These relationships take a variety of forms.853

Consultation paper on stage one of the LG Act review
8.44

The DLGSC’s 2017 consultation paper on stage one of the review of the LG Act notes that
despite the roles and functions set out in the LG Act ‘tension still arises within local
governments’.854

8.45

The consultation paper attributes this to a lack of understanding of the separation of powers
between the council and the administration, or deliberate attempts to act outside this
separation.

8.46

The consultation paper sets out the diagram reproduced at Figure 4 to describe how the
DLGSC believes an effective relationship between a local government council and
administration should operate.

Figure 6. Relationship between council and administration

[Source: Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile
Smart Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
p 18.]

8.47

The DLGSC’s consultation paper goes on to observe that the roles as currently defined under
the LG Act are drafted broadly and provide very little detail about the tasks that should be
undertaken by the council and the CEO.855

State Government submission to the Committee
8.48

The State Government’s submission to the Committee describes its current and intended
reforms aimed at addressing issues relating to the roles of council members and staff:
The relationship between council members and the CEO and between council
members themselves is critical for the good governance of local government.

853

Department of Local Government and Communities, A Guide to Meetings for elected members to support their
effective participation in council and committee meetings, 2015, pp 9–10.
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Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
p 18.
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ibid., p 19.
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While most local governments operate in this area without problems, there are
examples of local governments with significant issues, either stemming from a
breakdown in relationship between the council and administration or because the
relationship has become too close.
The Government recognises that this is a problem and has introduced a number of
reforms to the LG Act to address this. The introduction of universal training for
council members is designed to give council members a better understanding of
their role, including as an employer, and to provide them with the knowledge and
skills to undertake it effectiveIy. Best practice standards covering the recruitment,
performance review and early termination of CEOs are also under development
and local governments will be required to adopt these.
In addition, other reforms are being considered in the development of the new Act
which will allow greater support to be provided to local governments that are
having difficulties in this area.856

8.49

The State Government’s submission also indicates that it is considering clarifying the
legislated role of councils:
As part of the LG Act review, Government is also considering the inclusion of
overarching principles in the new Act to assist with clarifying the role of councils.
Amending the roles and purpose of council may help provide council members
with clear direction in relation to their role. It could also assist in terms of clearly
defining the role of council to the community. The legislated roles of the council,
councillors and the CEO are also being examined. 857

FINDING 27
The roles of the council and the local government administration under the Local Government Act
1995 are broadly drafted, and provide limited detail about the tasks that should be undertaken by
the council and the chief executive officer.

Is there a power imbalance between council members and CEOs/staff?
8.50

A number of submissions from council members and members of the public expressed a
view, often in strong terms, that local government CEOs have assumed an inappropriate
position of influence and power within local governments.

8.51

Several council members identified this issue as being linked to the broad roles created by
the LG Act. For example, one former elected member told the Committee:
The Local Government Act 1995 has an excellent section which describes the role
of a councillor. The problem is that since 1995, regulations and policies have been
introduced to usurp the powers of Councillors to comply with section 2.10 of the
Act thus diminished the role to nothing more than a rubber stamp for Council's
administration.858

8.52

Similarly, another former elected member suggested that an imbalance of power exists
despite the roles and functions assigned to council members and CEOs by the LG Act:
the greatest shortcoming in the Local Government Act (1995) is that it has allowed,
and then fostered in amendments, a sector-wide culture that is at odds with the

856

Submission 274 from the State Government, 19 September 2019, p 5.

857

ibid.

858

Submission 195 from a private citizen, 13 September 2019, p 2.
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stated aims of the Act. This culture creates an imbalance of effective power
between the legislative/governance role of a council and that of its CEO, who acts
with the tacit support of the Local Government Department, WALGA and the
various mechanisms such as the Standards Panel and the Local Government
Advisory Board.
This imbalance of power between councils and their CEOs is not obvious in the
Act. The Act explicitly states that a council is the “governing body” of its district,
but the legislation related to the Act makes it clear that, given the will to divide
and conquer, a CEO is unlikely to be effectively challenged by a council. 859
8.53

One council member suggested that CEOs do not pay sufficient regard to the limits imposed by
the LG Act:
CEOs decide to speak at events, obtain legal advice, defend court actions, write
submissions to Standing committees, decide which items will be confidential and
provide presentations to LG Professionals without any authorisation from the
council allowing them to undertake such actions.
At times the position espoused by the CEOs lacks any endorsement by the local
government. When CEOs act in this manner they are acting without delegation
and outside their statutory function, and unless the elected members or Mayor
understand the clear line of statutory authority, the CEOs conduct themselves
without any reference to the council or the community of which they are the
CEO.860

8.54

A number of current and former council members told the Committee that the imbalance
between CEOs and council members is a result of WALGA not adequately supporting and
representing the views of council members. 861 The Committee heard that WALGA’s focus has
changed from councils to supporting local government administrations:
Over time WALGA's definition of a local government has shifted away from the
elected council to focus on the CEO and the staff of council. The elected council
has been sidelined by WALGA. It shares information mostly with the CEO and staff,
and elected councils lack the ability to go direct to WALGA to seek services
directly.862

8.55

Some submissions also raised concerns about the LG Act being interpreted in a way that
expands the influence of CEOs within local governments.863

8.56

Part of the issue appears to be a lack of understanding from the public, and some council
members, regarding the limited role of individual council members. The Committee notes in
particular the evidence from Garry Hunt, set out above at 8.17, in this regard.

8.57

However, the Committee heard from Larry Graham that a range of factors are contributing to
the perceived imbalance of power with local governments:
The council is the governing body, and the CEO is their employee. It is not up to
the CEO to determine or decide what the council will or will not do; he or she is
there to give advice. But the council is there to govern, and the current act—it

859

Submission 149 from a private citizen, 10 September 2019, p 1.

860

Submission 259 from a private citizen, 13 September 2019, p 23.

861

Submission 25 from Sandra Boulter, 28 July 2019, part 2, p 11; and submission 252 from a private citizen,
13 September 2019, p 19.

862

Submission 195 from a private citizen, 13 September 2019, p 4.

863

Submission 156 from Larry Graham, 10 September 2019, pp 41–3; submission 257 from a private citizen,
13 September 2019, p 1; and submission 149 from a private citizen, 10 September 2019, p 1.
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could all change, because there is a review underway—makes it crystal clear. They
have two separate and distinct roles. There is a link, and that is the shire president
or the president of the local government and the CEO have some other legal
obligations. But the system breaks down when you have councillors who are new
and untrained; a department that cannot or will not provide advice; where you
have a WA Local Government Association that has now become the de facto
regulator in the industry but cannot legally access any confidential information, so
how they can provide advice to councillors is beyond my understanding; and then
you have the inherent conflict between an executive officer and their board that is
inbuilt in the legislation.
The CEO has some powers that do not require council’s authority; they have some
powers that can be delegated by the council to the CEO, but I make this little
footnote on that—that does not absolve the council of responsibility for them—
and they have some powers that are granted under other acts as statutory powers.
They are very powerful people in the organisation, but they are not the
organisation. I understand why it happened. I was in Parliament when the changes
to the act were made, and Minister Omodei did a good job, in the balance, at that
time. I have no criticism of it, but since then the balance is way out of whack in
favour of CEOs and not in favour of the elected representatives, and as a former
elected representative, I am never healthy with that situation.864

8.58

Henry Zelones, the former Mayor of the City of Armadale, told the Committee that the
LG Act makes clear that the CEO’s role is to advise council and implement its decisions,
although this is not always easy to do:
CEOs are answerable to the elected Council and if some members of local
governments do not understand their role in this relationship then it reinforces my
point about training. CEOs are required to carry out the legal decisions of Council.
Even against their own advice to Council. If elected members are not clear in their
decision making, then it does become a very difficult task for the CEO and his
administration.
I would like to add one further comment that seems to be lost on the general
public and perhaps members of State Parliament. The Local Government Act
requires without question that Mayors convey, explain and support the decisions
of Council and the CEO to implement those decisions providing they are legal.
The hardest part of this requirement is when the Mayor or the CEO personally
doesn’t support that decision. This is what the job requires and in my experience
with many CEOs and Mayors is the job they do.865

8.59

The Committee raised the issue of a power imbalance between councils and CEOs at its
hearing with Hon Paul Omodei. Mr Omodei told the Committee that council members have
the power to control a CEO who steps outside of their role under the LG Act:
Mr CHAIR: ... We have already touched on this next subject, but to put it beyond
doubt: the Local Government Act 1995 introduced a clear distinction between the
government’s role of council and the operational role of the CEO and
administration, which you have already discussed at some length. Some
submissions, though, have suggested that this distinction has led to a power
imbalance in favour of CEOs holding the whip hand. Have you got any comments
about that?

864

Larry Graham, transcript of evidence, 18 November 2019, p 7.

865

Submission 226 from Henry Zelones, 13 September 2019, p 7.
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Mr OMODEI: My answer to that is only if the councillors let them. In the end, the
CEO’s review occurs every year. The year that the council has the most powers is
when his or her contract is being renewed, but the KPIs are set by the council. I
think a CEO can very easily get through the first two or three reviews, but the one
that is really important is that year that—he or she has to give advanced
knowledge of the nine months before whether he or she is going to stay on as the
CEO, and then, in the end, the council makes the decision whether you reappoint,
and you haggle over the terms and conditions and on it goes. But there is no
reason why a council cannot control their CEO if the CEO is encroaching into the
policy realm of the local government—no reason. It is just a question of
competency of the council, and maybe that is where they need help. You might
need a Red Adair that goes in there and mediates between the CEO and the
council.866

Committee reflection
8.60

The Committee agrees with Mr Omodei that a well-functioning council should be able to
address inappropriate behaviour by the CEO or staff.

8.61

The LG Act makes clear that the council is responsible for employing and managing the CEO
of its local government. Relevantly:


a person can only be employed as the CEO if the council is satisfied with their
qualifications and employment contract867



the CEO’s employment contract must specify performance criteria for the purpose of
reviewing the CEO’s performance868



the council is solely responsible for conducting the CEO’s annual performance review. 869

8.62

On this basis, criticism that a CEO is exceeding their role under the LG Act can also be seen
as criticism of a council’s capacity (and the capacity of its individual council members) to
understand and perform its role. An ‘overpowering’ CEO may reflect an underperforming
council.

8.63

However, in the Committee’s view there also are a number of systemic issues, discussed
below, that affect a council’s ability to effectively manage a CEO. These issues may, in turn,
contribute to a perception of a power imbalance between council members and the CEO.

Is the governance/operational distinction clear?
8.64

Evidence before the Committee suggests that the LG Act’s broad definition of the role of
council creates some ambiguity, particularly when contrasted with the detailed description of
the CEO’s functions.

8.65

The Committee heard that it is unclear to what extent the council’s governance role:


allows council members to oversee their local government’s affairs



is limited by the CEO’s function of managing the local government’s day to day
operations

866

Hon Paul Omodei, transcript of evidence, 17 February 2020, pp 16–17.
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Local Government Act 1995 s 5.36(2).
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ibid., s 5.39(3)(b).
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ibid., s 5.38(1).
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8.66

authorises a council to delegate to an individual council member a task that contributes
to the administration of the local government, particularly given the prohibitions in the
Rules of Conduct Regulations.

The City of Kalamunda’s submission recommended that s 2.7 of the LG Act be reviewed to
clarify the content of, and distinction between, the council’s governance role and the role of
the administration:
Governance is a complex concept to interpret and the Local Government Act
should be required to clearly articulate what it means by the words ‘to govern’,
otherwise it will continue to create confusion in the community unless there is a
very clear understanding [of] the Council’s role and what that entails.870

8.67

Calls for clarity regarding the roles of council members and staff are not new. In 2012 the
Metropolitan Local Government Reform Panel identified a need to clarify the roles of council
members and CEOs, noting that many of the large-scale inquiries into local government
stemmed from problems in the relationship between council and senior staff. 871

8.68

One council member described the issue in the following terms:
I understand and appreciate that no individual councillor can involve his or herself
in the administration, however when systematic governance failures are
uncovered, in my view, the council (collectively all elected members) has a place to
inquire, to act and right the ship. However, due to inadequate training, the
wording of the Act and the continual mantra of “Noses in Fingers Out”, “its
operational or day to day management – CEO’s role” – other elected members
may not take that view and believe they should do nothing for fear of involving
themselves in the administration.872

8.69

Another council member described how the distinction between governance and operational
matters is used as a ‘shield’ against council member scrutiny:
CEOs regularly "warn" Councillors by telling them to stay out of local government
operational matters, but oversight is different to getting involved in the day to day
operations of the Town or Shire. The latter is rightly prohibited, but oversight is
essential.873

8.70

The Committee also heard from a council member that WALGA appears to take an
inconsistent position on the issue that does not support council members:
I've attended WALGA Conferences to see displays and information on some great
services for local government, made a recommendation to Council, only to have
the CEO claim that I can't put up motions for the Council to direct the CEO to act
on the recommendation. WALGA supports this view that Council can't direct the
CEO or staff to do anything. Council can only make a suggestion!874
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Submission 153 from the City of Kalamunda, August 2019, p 12.

871

Metropolitan Local Government Review Panel, Metropolitan Local Government Review – Final Report of the
Independent Panel, July 2012, p 152.
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Submission 252 from a private citizen, 13 September 2019, p 3.
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Submission 250 from a private citizen, 13 September 2019, p 4.
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Submission 195 from a private citizen, 13 September 2019, p 4.
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8.71

The Committee notes the view expressed by the Inquiry Panel into the City of South Perth
that the council’s role includes supervising, but not being involved in, the management of
the local government’s services and facilities by the CEO and staff:
The Second Reading speech makes it clear that Parliament intended that there be
a clear distinction between the policy-making role of the Council and the
administrative and advisory role of the CEO and staff subordinate to the CEO.
A local government has legislative functions, set out in Part 3, Division 2 of the Act,
and Executive functions, set out in Part 3 Division 3 of the Act. Another dichotomy,
which can be discerned in a local authority, is between the regulatory role of a
local government in administering local laws and the service and facility provision
role of a local government. A “local government” is charged, at section 3.18(3),
with the duty to “satisfy itself that services and facilities it provides … are managed
efficiently and effectively”. In my view that means that the administrative arm of
the local authority is to manage services and facilities, and the elected arm of the
local authority is charged with supervising, without involving itself in, that
management.875

8.72

Mr Steven Cole, the managing director of Cole Corporate governance consultants, told the
Committee that a council’s governance role should include responsibility for oversight:
LA [local authority] Councils need to take full responsibility for the management
and direction of the LA with delegation of day to day operations to management,
but with retention of oversight responsibility. Currently local government
legislation prescriptively divides LA operations between Council and management,
a principle sound in concept but flawed in practice as it relieves Councils from LA
operational performance outcomes and responsibility, and excuses Councillors
from effective management oversight. Yes in practice Councils should govern and
LA management should manage. But an absolute divide should not be
regulated.876

The Corruption and Crime Commission’s view of council’s oversight role
8.73

This issue was raised by the CCC in its 2016 report into misconduct at the Shire of Dowerin.

8.74

The CCC reported that the CEO of the Shire of Dowerin stole almost $600,000 from the Shire
over the course of four years. The CCC’s report went on to explain that:
The Commission decided to investigate the circumstances in which [the CEO] was
able to steal so much money over such a long period without detection. As part of
its investigation, the Commission travelled to Dowerin for two days in July 2016
and took evidence in a series of public examinations. It did this so that the
ratepayers and residents could hear for themselves what went wrong and, just as
importantly, what has now been done by Council and [the incoming CEO] to fix the
problem.
The evidence showed breathtaking levels of ignorance as to the role and
responsibility of councillors over the governance of a CEO.877
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Gregory McIntyre, Report of the Inquiry into the City of South Perth – Inquiry under Division 2 Part 8 of the Local
Government Act 1995, March 2002, p 9.
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Submission 12 from Stephen Cole, 9 July 2019, attachment 1, p 2.
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Corruption and Crime Commission, Report on a Matter of Governance at the Shire of Dowerin, 10 October 2016,
pp 1–2 at [4] and [10]–[11].

Chapter 8

The roles of council members and staff

221

8.75

Relevantly, the CCC found that the ‘bifurcation of responsibility’ contemplated by regs 9 and
10 of the Rules of Conduct Regulations (set out above at 8.37) ‘may cause confusion
regarding the extent to which a council can inquire into the operations of local government.’

8.76

The CCC endorsed the following explanation from the Shire’s acting CEO regarding ‘the
difference between operational matters and councillors understanding’:
This issue of operational, the separation of roles in the Act, is quite often used as a
shield by CEOs. “Butt out; that’s now operational,” so some elected members,
particularly those who haven’t been to training or haven’t any widespread
knowledge of local government, they may have concerns, and don’t know how to
go about dealing with it.
... In my view where the issues of concern relate to the governance of the Shire,
elected members have a legitimate right to be involved and ask questions. They’ve
got the power but they don’t know because they rely upon the CEO to tell them
what they don’t know or what they need to know.878

8.77

The CCC recommended that the DLGC advise local governments regarding the proper
interpretation of reg 9 and its interaction with a council's responsibility for governance.879

8.78

The CCC’s 2017 report into serious misconduct at the Shire of Exmouth noted that there
continues to be confusion regarding the extent to which reg 9 of the Rules of Conduct
Regulations prevents a councillor from making enquiries of administrative staff.880

8.79

In 2018 Mr John McKechnie, the Corruption and Crime Commissioner responsible for the
Shire of Dowerin and Shire of Exmouth reports, returned to this issue during his evidence to
the Joint Standing Committee on the Corruption and Crime Commission’s inquiry into public
sector procurement:
Mr McKechnie: ... We found in local government across regional and metropolitan
centres that there has been a lack of oversight by council members as to what the
CEO is doing in the procurement process. Even though the council would have the
final approval, in most major procurement decisions they have not gone into the
foundations of the information that has been presented to them.
Hon ALISON XAMON: Do you attribute that reluctance to ignorance of the
process? Is it that it is an overwhelmingly trusting environment? What would you
attribute that lack of oversight to?
Mr McKechnie: ... I think in some councils it is a lack of knowledge. It is a lack of
appreciation of when you are elected to council, you carry responsibility for
financial responsibilities. But also what has been shown in the last four, five years is
a misunderstanding. I think it is regulation 9 of the council regulations which says
that a councillor should not be involved in the administration, which has—you can
understand the reason for it, but that has been misunderstood or, in some cases, I
suspect, deliberately misinterpreted by CEOs as saying, “Well, that’s administration;
you can’t go there”. It places councillors in difficult position of oversight because
they are ultimately, under section 13, responsible for the finances but either are or
think they are prevented from making inquiries for fear of breaching the
regulation.
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ibid., p 7 at [31]–[32] referring to evidence from Gary Martin, Acting Chief Executive Officer of the Shire of
Dowerin, given at public examinations at Dowerin on 29 July 2016, p 70.
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ibid., p 14 at [66].
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Corruption and Crime Commission, Report on Matters of Serious Misconduct in the Shire of Exmouth, 2 May 2017,
p 49.
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Hon ALISON XAMON: Do you think that a solution is a change to the regulation
or do you think that there is a role for WALGA to play, for example, to better
educate councillors not only as to their rights but, indeed, to their responsibilities?
Mr McKechnie: I think there is a role for WALGA, and I think it is a very important
role in education. As to the regulation, one can understand the intent of it, and I
think the intent should be kept, but I think it could be better worded and better
understood so that people know the council do have an absolute right to inquire
into matters. But there is also the ignorance question—that may be too harsh a
term. I have met with councillors from regional councils who themselves are very
successful businesspeople. But often the successful business might be a farm or
several farms that have a revenue of millions of dollars, but do not have the same
governance requirements as local government. You cannot just say, “I’m very
successful; therefore, I know what to do.”881

8.80

8.81

In light of the concerns expressed by the CCC, the Committee asked the DLGSC:


what forms of advice and guidance, if any, the DLGSC provides to local governments
regarding the proper interpretation of reg 9 of the Rules of Conduct Regulations, and its
interaction with a council's responsibility for governance



for the DLGSC’s current advice to local governments on this issue.

The DLGSC told the Committee that its view on the operation of reg 9 was published in the
2012 report of the authorised inquiry into the City of Canning. 882 The DLGSC directed the
Committee to the following portion of that report:
The regulation [reg 9 of the Local Government (Rules of Conduct) Regulations 2007]
is usefully to be read with regulation 10(1) which prohibits Council members from
directing, or attempting by threat or reward to influence the conduct of, local
government employees as such employees. Both provisions are, of course, rules of
conduct, a breach of which may be referred to and dealt with by the Local
Government Standards Panel.
Regulation 9 is merely a statement that a Council member will have breached a
rule of conduct if he or she involves himself or herself in the local government's
administration without that involvement having been authorised by Council. The
fact of Council authorisation renders acceptable conduct which, without such
authorisation, would be unacceptable. Significantly, regulation 9(1), being merely a
rule of conduct, is not itself a source of authority for intervention in administration.
Rather, the regulation contemplates any power of authorisation being found
elsewhere.
Whether Council is legally empowered to authorise a councillor's involvement in
administration in a particular case requires analysis of the relevant provisions of
the Local Government Act and of any relevant regulations, and consideration of
the involvement contemplated. The starting point will ordinarily be those
provisions setting out the functions of the Council and of councillors, the functions
of the local government and the functions of the CEO. Council will be vested with
the power of authorisation contemplated by regulation 9(1) if the power to permit
the particular involvement is explicit or implied and is not precluded by the
application of other provisions of the Act or regulations. Even where the Council
might strictly have the power to authorise a particular type of involvement by
councillors in administration, it may be that when regard is had to the legislative
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John McKechnie, Corruption and Crime Commissioner, transcript of evidence, 10 October 2018, pp 2–3.
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Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, pp 2 and 6–7.
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scheme and proper governance principles it would be inappropriate from a
governance perspective for the particular power to be exercised in any event or,
alternatively, for it to be exercised without conditions or safeguards.
An illustration is this Inquiry's criticism in this Report of the Council's appointing
[sic] the Mayor and Deputy Mayor to an employee selection panel. While the
Council has general responsibility for the performance of the local government's
functions (section.2.7), the CEO is very specifically vested with responsibility for the
employment of employees (section.5.41(g)). In the case of senior employees
designated under section.5.37(1), the Council has the power to accept or reject the
appointment recommended by the CEO (section.5.37(2)), but not to substitute its
own decision. It is the Inquiry's view that, not only is the presence of Council
members on an employee or senior employee selection panel incompatible with
the Act's statutory delineation of the functions of Councils and the administration,
but in the case of senior employees, is inconsistent with a regime which limits
Council's involvement to acceptance or rejection of the CEO's selected applicant. 883

8.82

The Committee notes that the 2012 report of the authorised inquiry into the City of Canning
pre-dates the CCC’s concerns, set out above, that reg 9 of the Rules of Conduct Regulations
is a source of confusion.

8.83

In the Committee’s view the portion of the report of the authorised inquiry into the City of
Canning set out above provides limited practical guidance to council members about when,
if at all, council’s governance role under the LG Act can authorise an individual council
member to take action outside of a council or committee meeting that touches on
administrative or operational matters.

Example provided by the Office of the Auditor General
8.84

A similar issue was raised by the Auditor General in her overview of the OAG’s 2018–19
Financial Audit Results Report.

8.85

The Auditor General expressed concern that a small number of local governments do not
recognise the need for council to be involved with an external audit, and reported that some
local governments have attempted to avoid councillors being consulted by OAG’s
auditors.884

8.86

The Auditor General noted:
In some instances, it is essential that I and my staff liaise with council or council
members and we will continue to do so, to avoid a restriction on the scope of the
audit, and in recognition that under section 2.7 of the Local Government Act 1995
the role of the council is to govern. 885

8.87

At the Committee’s request the Auditor General provided further detail regarding one of the
OAG’s interactions with a local government that led the Auditor General to raise this issue in
the 2018–19 Financial Audit Results Report (emphasis and square bracket comments in
original):
We contacted the [local government] late in the afternoon of 10 December 2019
requesting that 2 of my most senior executives meet the next day with the Chief
Executive Officer (CEO), as well as the Mayor and the Chair of the Audit
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Department of Local Government, Report of the Inquiry into the City of Canning – Authorised Inquiry under Part 8
of Division 1, report prepared by the Department of Local Government, Perth, November 2012, part 6, pp 16–18.
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Office of the Auditor General, Audit Results Report – Annual 2018–19 Financial Audits of Local Government Entities,
11 March 2020, p 4.
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Committee, to discuss information systems audit findings that the audit team
considered extremely significant and requiring urgent senior attention. The
meeting was initiated when it was not evident to OAG senior auditors that internal
communication was effectively escalating the issues from entity operational staff
and senior executives.
On 19 December 2019, the CEO wrote back to us expressing disappointment
around how we approached the meeting. The CEO’s concerns included the
urgency with which we requested the meeting, and the subsequent late arrival of
our staff (due to unexpected traffic delays). Notably, the CEO also questioned the
need for the presence of the Mayor and the Audit Committee Chair. The CEO
wrote:
Your staff arrived 15 minutes late to the meeting and proceeded to discuss items
that were felt to be operational in nature and more appropriate for the
Chief Executive Officer to manage rather than the Mayor and the Chair of
the Audit Committee. I must reiterate my disappointment with how this
meeting has been approached [emphasis added].
The CEO concluded the letter by adding:
I would like to remind you that there is a distinction in the Local Government Act
1995 as to what an "operational" matter is, and what matters are to be
determined by Council. I would request that, in future, you remind your staff of
this distinction and that operational matters are the responsibility of the
Chief Executive Officer [emphasis added].
In my reply to the CEO, I explained our approach regarding who we deem
necessary to consult:
The level of senior staff from the OAG attending in person, for whom this
meeting was also short notice, reflects the seriousness of the matters.
The Mayor and the Chair of the Audit Committee were invited to the meeting
in addition to yourself in order to discuss information systems audit findings
that the audit team considered extremely significant. Being aware of and
addressing issues that may significantly affect operations is a matter requiring
direction from those charged with governance. In urgent cases, we streamline
our communication process by advising the CEO and councillors
simultaneously.
This explanation is consistent with Auditing Standards ASA 260 and 265 that I
referred you to ... in my previous letter to the Committee of 9 April 2020.
My financial audit teams advise that they have encountered similar instances
where Council administrations question our requests to consult directly to those
charged with governance. While not a systemic issue, I nonetheless thought it was
significant enough to report in this years’ Local Government Audit Results
Report.886

Example provided in submissions
8.88

886

The Committee received evidence about a situation where a council member was not
permitted to include a draft motion on a council meeting agenda. The draft motion called for
a policy to be developed regarding the provision of information to council members by the
CEO.

Caroline Spencer, Auditor General, Office of the Auditor General, letter, 1 May 2020, p 1–2.
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8.89

The CEO excluded the council member’s draft motion from the agenda on the basis it would,
if adopted, extend the functions of council into the local government’s day to day
operations, which are the function of the CEO under s 5.41(d) of the LG Act.887

8.90

This example suggests that the potential overlap between the CEO’s function of managing
day to day operations and council’s express responsibility under s 2.7(2)(b) of the LG Act to
determine a local government’s policies is a source of confusion regarding the distinction
between governance and operational matters.

DLGSC’s proposed changes to the Rules of Conduct Regulations
8.91

Amendments to the LG Act passed in 2019 (but not yet in force) will introduce a model code
of conduct for council members, committee members and candidates. The model code of
conduct will be prescribed by regulations, and all local governments will be required to
adopt it within three months of the regulations coming into operation.888

8.92

In September 2019 the DLGSC released a consultation draft setting out the proposed model
code of conduct along with accompanying guidelines (Code of Conduct Draft and
Guidelines). Part C of the Code of Conduct Draft and Guidelines contains rules of conduct
that are intended to replace the Rules of Conduct Regulations. 889

8.93

The rules of conduct in Part C of the Code of Conduct Draft and Guidelines largely replicate
the rules of conduct in pt 2 of the Rules of Conduct Regulations. Relevantly, however, the
Code of Conduct Draft and Guidelines proposes replacing reg 9 of the Rules of Conduct
Regulations with the following:
3.7

A person who is a council member must not undertake a task that
contributes to the administration of the local government unless
authorised by the CEO to undertake that task.

3.8

Rule 3.7 does not apply to anything that a council member does as part of
the deliberations at a council or committee meeting.890

8.94

The DLGSC’s proposed changes would remove council authorisation as a basis for a council
member to undertake a task that contributes to the administration of their local government.

8.95

The Committee discussed the basis for this change with the DLGSC at a hearing on
3 August 2020:
The CHAIR: ... Why is that change proposed?
Ms MERRITT: One of the key reasons is, especially as [the Director General] was
talking about, that separation of powers and ensuring that there is a clear
separation between the role of council versus the role of administration. There is
concern that by allowing council to step over the line into the administrative task,
it can blur those lines.

887

Submission 149 from a private citizen, 10 September 2019.
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Local Government Legislation Amendment Act 2019 s 50, which will insert a new ss 5.103 and 5.104 into the Local
Government Act 1995. On 3 August 2020 the DLGSC told the Committee that the regulations are currently being
drafted and are expected to be in force by the end of the year: Darrelle Merritt, Acting Director Strategic
Initiatives, Department of Local Government, Sport and Cultural Industries, transcript of evidence, 3 August 2020,
p 13.
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Darrelle Merritt, Acting Director Strategic Initiatives, Department of Local Government, Sport and Cultural
Industries, transcript of evidence, 3 August 2020, p 13.

890

Department of Local Government, Sport and Cultural Industries, Mandatory Code of Conduct for Council Members,
Committee Members and Candidates – Draft for Consultation, September 2019, pp 15–16.
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The CHAIR: Can you give an example of the sort of behaviour that we are trying to
get away from—a practical example, I mean?
Ms MERRITT: I do not have a practical example, but it is any situation where the
council may choose to take on the role of administrative tasks. It could be the
seeking of legal advice, as an example.
Hon MARTIN ALDRIDGE: Are there examples of local governments actually using
regulation 9 to allow or authorise councillors, whether they are individual or
collective, to undertake an administrative task?
Mr ORD: I believe so, member. The difficulty for us giving where, how and what is
that a number of them are actually within investigations that are currently yet to
be concluded. Until we have actually had those matters finalised, it would be
difficult for me to make much more commentary on it at this point in time.891

8.96

A summary document tabled by the DLGSC at the hearing provided further comment in
relation to this issue:
There have been instances where a council has sought, or has obtained external
legal advice directly, without the involvement of the administration. This appears
to have been on a misinterpretation of regulation 9 of the Local Government
(Rules of Conduct) Regulations. The regulation provides that a councillor cannot
undertake a task that contributes to the administration without the authorisation
of the council or the CEO.
This regulation is a rule of conduct.
The regulation cannot authorise a councillor to carry out an administrative task
that is not authorised by the Act. 892

8.97

The Committee notes that the DLGSC’s comments are broadly consistent with the view
expressed in 2014 by the Inquiry Panel into the City of Canning that reg 9 is part of a set of
rules of conduct intended to guide council member behaviour, and is not an independent
source of authority for a council to intervene in administrative tasks normally reserved to the
CEO and staff.893

August 2020 amendment to reg 9 of the Rules of Conduct Regulations
8.98

On 13 August 2020 the Minister released Ministerial Circular No. 04/2020. While the bulk of
the Ministerial Circular commented on the Inquiry Panel into the City of Perth’s report, the
final paragraphs of the Ministerial Circular went on to foreshadow an amendment to reg 9 of
the Rules of Conduct Regulations:
Regulation 9(1) allows a person who is a council member to undertake a task that
contributes to the administration of the local government where authorised by the
council or by the CEO to undertake that task.
To address council members inappropriately using regulation 9(1), an amendment
has been prepared to remove the ability for council or the CEO to authorise a
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Darrelle Merritt, Acting Director Strategic Initiatives, and Duncan Ord, Director General, Department of Local
Government, Sport and Cultural Industries, transcript of evidence, 3 August 2020, pp 13–14.
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Department of Local Government, Sport and Cultural Industries, ‘Select Committee into Local Government –
Appearance – 3 August 2020’, 3 August 2020, tabled by Duncan Ord, Director General, Department of Local
Government, Sport and Cultural Industries during hearing held 3 August 2020, p 2.
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Dr Christopher N Kendall, Report of the Panel of Inquiry into the City of Canning, May 2014, pp 188–9 at
[9.53]–[9.57]
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council member to undertake an administrative task. It is expected that this
amendment will be gazetted and take effect within a week.
The result of the amendment is that it will be a minor breach for a council member
to be involved in administrative tasks. A breach may be referred to the Local
Government Standards Panel.
In the circumstance where a council needs to obtain legal advice without the CEO’s
direct involvement, such as issues related to the CEO’s contract, the council can
authorise a staff member to procure a consultant or lawyer on the council’s behalf.
This amendment is supported by the Western Australian Local Government
Association and Local Government Professionals Australia WA and will come into
effect once it is gazetted.894

8.99

On 15 August 2020 reg 9 of the Rules of Conduct Regulations was amended to remove
council and CEO authorisation as an exception to the prohibition on a council member
undertaking a task that contributes to the administration of their local government.895

Committee reflection
8.100

The Committee notes:


the former Corruption and Crime Commissioner’s view, extracted at 8.79 above, that
‘elected members have a legitimate right to be involved and ask questions’ and ‘council
do have an absolute right to inquire into matters’



the Auditor General’s view that, in certain circumstances, council’s governance role
requires individual council members to engage with the OAG regarding matters that at
least one local government CEO considered to be operational.

8.101

The 15 August 2020 amendment to reg 9 of the Rules of Conduct Regulations makes clear
that an individual council member commits a minor breach of the LG Act if he or she
undertakes a task that contributes to the administration of a local government.

8.102

However, in the Committee’s view ambiguity remains regarding whether the LG Act itself (as
opposed to the Rules of Conduct Regulations) authorises council to delegate to an individual
council member, as part of its governance role, a task that contributes to the administration
of the local government.

8.103

The Committee notes the DLGSC’s advice that the existence of council’s power to authorise
an individual council member to be involved in administration ‘requires analysis of the
relevant provisions of the Local Government Act and of any relevant regulations, and
consideration of the involvement contemplated’. 896

8.104

The amendment to reg 9 of the Rules of Conduct Regulations has not been accompanied by
any amendment to the provisions of the LG Act that set out the roles of council, council
members, and the CEO.

894

Hon David Templeman MLA, Minister for Local Government; Heritage; Culture & the Arts, Circular No. 04/2020
Report of the Inquiry into the City of Perth, 13 August 2020, p 3. See:
https://www.dlgsc.wa.gov.au/department/news/news-article/2020/08/13/report-of-the-inquiry-into-the-city-ofperth. Viewed 19 August 2020.
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Western Australian Government Gazette, Western Australia, 14 August 2020, p 2630.
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Department of Local Government, Report of the Inquiry into the City of Canning – Authorised Inquiry under Part 8
of Division 1, report prepared by the Department of Local Government, Perth, November 2012, part 6, p 17 at [44].
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8.105

Accordingly, any authority in the LG Act for a council to authorise an individual council
member to undertake an administrative task, such as seeking legal advice,897 remains. The
amendment to reg 9 of the Rules of Conduction Regulations simply means that this
authority, if it exists, will no longer be able to provide a defence to a complaint of minor
breach against an individual council member.

8.106

In the Committee’s view uncertainty remains regarding the extent to which, if at all,
individual council members can be authorised by council to carry out council’s governance
function outside of council or committee meetings, particularly when this governance
function includes tasks that may be considered to involve administrative or operational
aspects.

Trust and communication between council members and staff
8.107

Hon Paul Omodei, President of the Shire of Manjimup, emphasised the importance of
communication between council members and staff regarding their roles:
the CEO is the CEO responsible for the operational part of the local government
and the council is the policymaker. Sometimes there is a fine line where both
parties stray into each other’s territory, and that is where you have to sit down and
have a good chat and say, “Look I think we’ve got an issue here. Let’s get it
clear”.898

8.108

The Committee asked the Mayor and CEO of the City of Stirling for their views regarding the
roles of council members and staff:
Hon MARTIN ALDRIDGE: One of the committee’s terms of reference, gentlemen,
is the role of elected members and chief executive officers, employees and
whether these are clearly defined, delineated, understood and accepted. As the
largest local government in Western Australia, I would be interested in your views,
because we have heard a lot of conflicting evidence from different parties on this
issue ...
Mayor IRWIN: … This is where we sit close together. Look, I think one of the
opening statements would be it is all good until it is not. Again, going back to any
board scenario, I think an organisation is only as successful as the relationship
between the CEO executive team and the board or the council. ...
I think that the relationship between the executive team is built on trust. We are
very fortunate; we probably have one of the most experienced local government
CEOs in Australia, one of the most respected CEOs, and I think part of that comes
from Stuart’s ability to understand the role and the challenges that it faces. Do I as
mayor or for my council want to have more input into the operational matters of
the council? No way, and whether ratepayers think they want us to have that or
not, they do not need us to have that.
Again, I think that relationship is built on trust. We provide the strategic direction.
We provide decision-making ability and that judicial role we also provide. But I am
happy for strong discussions on a daily basis to occur with the CEO and the
executive team to ensure that they can go about their job and make sure that the
operational stuff is done to the best. Again, I think most of the issues around that
relationship is because someone has let the team down at some stage and has not
done their role correctly. I do not think it is broken.

897

Issues regarding whether a council can seek external advice without the involvement of the CEO or staff are
discussed below from 8.143.
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Hon Paul Omodei, transcript of evidence, 17 February 2020, p 13.
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Mr JARDINE: We provide council and individual councillors with a significant
amount of information in terms of performance, progress of projects, individual
complaints. I do not tend to, as the CEO, have a dividing point of saying, “That’s
operational; don’t get involved”, because that does not—I will not say it is a matter
of trust, but certainly that information share is helpful. 899

Committee reflection
8.109

The LG Act clearly intends to create a division between the governance role of council, and
the operational role of CEOs and staff.

8.110

There are compelling reasons for this distinction. In the modern system of local government
council members should not be carrying out the operational role of staff.

8.111

Further, the Committee considers that there are benefits to the LG Act not being overly
prescriptive in defining the dividing line between the roles of council members and staff. This
enables council members and staff to adapt their roles to their local government’s
circumstances in a way that best suits the needs of their community.

8.112

However, the evidence suggests that the broad drafting used in the LG Act creates
uncertainty regarding the content of council’s governance role, and the extent to which that
role involves oversight and inquiry by individual council members.

8.113

While the core content of concepts such as ‘governance’ and ‘day to day operations’ is clear,
reasonable minds may differ as to their outer limits. Evidence before the Committee suggests
that if the relationship between council members and staff starts to deteriorate, these
differences of opinion can become a source of conflict.

8.114

Witnesses suggested that any lack of clarity regarding the interaction between the council’s
governance role and the CEO’s operational responsibilities should not create an
insurmountable obstacle as long as the council and CEO have a strong relationship and
approach issues collaboratively.

8.115

The Committee agrees. Council members and local government staff who respect and trust
one another’s ability to perform their role under the LG Act should be able to navigate the
distinction between governance and operational matters.

8.116

In the Committee’s view, however, a lack of clarity regarding council’s role can be an
independent source of conflict that impedes the development of strong relationships.900 In
these circumstances, referring to broadly defined role statements is unlikely to resolve issues
stemming from a lack of respect or trust between council members and staff.

8.117

The State Government’s submission indicates that it is considering clarifying the roles and
purpose of council in a new local government Act. The Committee supports this endeavour.

8.118

The Committee notes also the Review Panel’s recommendation that a new local government
Act include detailed statements setting out the roles and responsibilities of council members,
council and the CEO.901

899

Mark Irwin, Mayor, and Stuart Jardine, Chief Executive Officer, City of Stirling, transcript of evidence,
16 March 2020, pp 5–6.
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The Committee notes that the Director General of the DLGSC identified differences of view between the council
members and administration of local governments as one of the major sources of dissonance and complaints in
the sector: Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries,
transcript of evidence, 3 August 2020, pp 5–6.
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Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, pp 26–9.
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8.119

In the Committee’s view, any clarification should address the distinction between the
governance role of council (if this role is to be retained), and the operational tasks to be
undertaken by the administration.

FINDING 28
The broad drafting used in the Local Government Act 1995 creates uncertainty regarding the
content of a council’s governance role, and the extent to which that role involves or authorises
oversight and inquiry by individual council members.
FINDING 29
Despite recent changes to the Local Government (Rules of Conduct) Regulations 2007, uncertainty
remains regarding the extent to which, if at all, individual council members can be authorised by
council to carry out council’s governance function outside of council or committee meetings,
particularly when this governance function includes tasks that may be considered to involve
administrative or operational aspects.
RECOMMENDATION 26
The Government clarify the roles of council and the chief executive officer, and the distinction
between governance and operational matters, in any new local government Act.

Council member access to information
8.120

The Committee heard that the lack of clarity in the LG Act regarding the division between the
role of council and the CEO also impacts on council members’ access to information under
the LG Act.

8.121

The LG Act provides for council members to access information held by their local
government in the following terms:
5.92.

8.122

Access to information by council, committee members

(1)

A person who is a council member or a committee member can have access to any
information held by the local government that is relevant to the performance by the
person of any of his or her functions under this Act or under any other written law.

(2)

Without limiting subsection (1), a council member can have access to —
(a)

all written contracts entered into by the local government; and

(b)

all documents relating to written contracts proposed to be entered into by the
local government.

The second reading speech described council member access to information as one of the
ways in which the LG Act balances local governments’ general competence powers with
increased accountability:
A further area which emphasises accountability is that of access to information.
The Bill specifies the type of information which will be available both to councillors
and committee members and members of the public. This will include the right for
members of the public to inspect the pecuniary interests register and many other
registers and documents. These provisions complement the freedom of
information legislation.902

902

Hon Paul Omodei MLA, Minister for Local Government, Western Australia, Legislative Assembly, Parliamentary
Debates (Hansard), 31 August 1995, p 7551.
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8.123

In practice, council member requests for information under s 5.92 of the LG Act are
determined by the CEO.903

8.124

The Committee notes that council members’ reliance on the CEO and staff to properly
determine requests for information was raised in 1995 during parliamentary debate on the
LG Act:
Mr CATANIA: Councillors may seek information from staff, because the staff are
the only ones who can advise the councillors. We have chief executive officers,
research staff and town planners. If the staff or the town planners do not reveal the
requested information to councillors, or advise councillors of the concerns of
ratepayers, the councillors could be wrongly accused of making improper
decisions.
Mr OMODEI: In future, under this legislation, people will have to go through the
chief executive officer to gain information. They will not be able to go willy-nilly to
request advice from staff. There will be a separation of powers between the
administration of the council, and methods set to seek information. If, as the
member suggests, staff withhold information from councillors, it will be at their
peril. The CEO and senior staff will be subject to performance based contracts.
They will have to report to council on an annual basis. If the information is
withheld by the CEO or his staff, the CEO's position will be very tenuous.904

8.125

The DLGSC’s online guide to council members’ responsibilities and rights contains some
guidance on council member access to information:
Right to request further information when making decisions
Council and committee members have rights to access information additional to
those given to the public. These rights ensure members are properly informed on
matters that are relevant to their functions.
...
The functions of council members in this context are likely to include:


any function that a member is appointed or authorised to carry out by the council (such
as attending a meeting or conference);



preparations for an upcoming meeting agenda item decision; or



anything the member is doing in carrying out his or her role as mayor or president or
councillor.

The access provisions do not give members unlimited licence to information held
by the local government. Members may only seek access to information that is
relevant to the performance of a specific function. Access arrangements should be
made through the CEO.

903

The DLGSC told the Committee that, while the LG Act is silent on who determines relevance for the purposes of
s 5.92, ‘as the CEO is responsible for day-to-day management functions ... it is normally the CEO’s role to make the
initial determination on whether the information requested by an elected member is relevant to the performance
of his or her functions under the Act. ... When requesting the information, it would be prudent for the council
member to openly advise the CEO of the function they were performing that gave rise to the information
requested.’: Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked
at hearing held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 5.
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Hon Nicholas (Nick) Catania MLA and Hon Paul Omodei MLA, Minister for Local Government, Western Australia,
Legislative Assembly, Parliamentary Debates (Hansard), 24 October 1995, p 9773.
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Important to note: Council members, committee members or employees who
make improper use of information acquired in the performance of their functions
to:


gain an advantage for themselves or any other person either directly or indirectly; or



cause detriment to the local government or any other person,



may be liable to a penalty of up to $10,000 or two years in jail. The Local Government Act
1995 does not define the term “improper use”, but it is likely to include wilfully taking
advantage of confidential or restricted information held by a local government.

Key concept: Council members have a right to be informed before making
decisions, and they should always ask for further information if they need it. 905

Issues raised in submissions
8.126

Several submissions from council members raised concerns that CEOs are using the
distinction between governance and operational matters as a basis for refusing council
members’ legitimate requests for information.

8.127

Examples provided to the Committee included:

8.128



a CEO refusing to a give a council member access to a draft plan provided to the local
government by a consultant. The CEO told the council member that they are not entitled
to a document simply because it is a local government document, and that their request
failed to meet the test under s 5.92(1) of the LG Act906



a CEO refusing to provide information regarding which local government staff had been
involved in preparing a report to council. The council member told the CEO that the
information was requested to enable the council to seek legal advice confirming the
correctness of information in the report to council, pursuant to council’s oversight role
under s 2.7 of the LG Act. The Committee heard that the CEO refused the request on the
basis that it appeared to be questioning the accuracy of information provided by the
staff907



senior staff avoiding providing a council member with information about the total
number of employees at their local government for some months. The Committee heard
that when the elected member suggested raising the issue at a council meeting the CEO
accused them of staff harassment and said they were not entitled to the information908



staff responding vaguely to direct questions and treating council member follow-up as
harassment.909

The Committee also explored this issue at a hearing with Larry Graham:
Hon MARTIN ALDRIDGE: How routinely do you think it is happening that
councillors are being blocked from accessing information, and do you have some
examples you can provide, or the grounds perhaps on which councillors are
refused access?

905

Department of Local Government, Sport and Cultural Industries, web page reviewed 1 July 2019, Council members’
responsibilities and rights. See: https://www.dlgsc.wa.gov.au/local-government/local-governments/councilelections/council-members-responsibilities-and-rights. Viewed 5 June 2020.
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Submission 149 from a private citizen, 10 September 2019.
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Submission 261 from a private citizen, 14 September 2019, pp 5–6.
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Submission 33 from a private citizen, 29 July 2019.
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Submission 237 from a private citizen, 13 September 2019, p 8.
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Mr GRAHAM: I can give you a current example in my home town, where
providing the establishment chart of the council is considered to be an
administrative matter. The councillors were not provided with the information.
That is notwithstanding the fact that the act makes them plainly and clearly
responsible for the structure of the organisation, but they are not entitled to see it
because it is deemed an administrative matter.
Hon MARTIN ALDRIDGE: Sorry, what is that—is that the organisational chart?
Mr GRAHAM: Yes, the organisational chart of the body they are supposed to be
governing.910

8.129

The Committee asked the DLGSC what avenues, if any, are available to council members to
challenge a CEO’s decision not to provide information under s 5.92 of the LG Act.

8.130

The DLGSC provided the following written response:
If the decision is made not to provide the information, a council member has the
right to challenge the determination of the CEO, at a council meeting or a closed
part of a meeting if the matter deals with any of those matters referred to in
section 5.23(2) of the Act (For example, legal advice or the personal affairs of any
person).
If the council member is unable to convince a sufficient number of council
members of the need to have the information, there may also be an avenue to
challenge the council’s decision in Court (that would depend on the
circumstances).
Additionally, any aggrieved council member also has the right to seek the
information under the Freedom of Information Act 1992.911

Committee reflection
8.131

Council member access to information is an important part of the system of local
government accountability created by the LG Act.

8.132

Section 5.92 of the LG Act entitles council members to access information relevant to the
performance of their functions. However, as discussed above, the LG Act is less than clear
regarding the extent to which council’s governance role includes inquiry into operational
matters, and whether a council member’s functions include performing council’s governance
role outside of council and committee meetings.

8.133

The Committee has been provided with a number of examples where CEOs are said to have
inappropriately refused council member requests for information.

8.134

The Committee is not in a position to comment, and makes no comment, on the correctness
of the decisions taken by CEOs in relation to the evidence set out above. The Committee
acknowledges that the evidence provided to it regarding these examples features only a
limited range of perspectives on the issue.

8.135

The Committee also appreciates that s 5.92 of the LG Act requires the CEO to make a
definitive assessment on the relevance of particular information to a council member’s
functions. CEOs, to the same extent as council members, face challenges in determining what
is relevant to a council member’s functions given the broad drafting used in the LG Act.
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Larry Graham, transcript of evidence, 18 November 2019, p 6.
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Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 5.
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8.136

It is clear to the Committee, however, that there exists a perception that CEOs are able to
determine council member requests for information under s 5.92 of the LG Act to suit their
own self-interest, and use the governance/operational distinction as a ‘shield’ against council
members’ legitimate requests for information.

8.137

The Committee notes the DLGSC’s reference to an aggrieved council member being entitled
to seek information under the Freedom of Information Act 1992 (FOI Act). Council members
should not be required to use the FOI Act process to obtain information that they require to
perform their role.912 In any event, the Committee would expect, at a minimum, that any
relevant information accessible under FOI would be available to a council member under
s 5.92.

8.138

In the Committee’s view this issue could be addressed by providing council members and
staff with consistent guidance regarding what information falls within the scope of s 5.92 of
the LG Act.

8.139

Requiring local governments to adopt a policy framework for council member access to
information, with minimum standards regarding matters such as time-frames for a response
and detailing the reasons for any refusal, may be one way to provide this guidance. Further
published guidance from the DLGSC addressing these matters is another.

8.140

The Committee notes also that the perception appears to be exacerbated by the fact that
council members rely solely on CEOs for information and advice, and have limited practical
recourse to challenge a CEO’s decision to refuse a request for access under s 5.92.

8.141

One council member suggested that disputes regarding council member requests for
information should be determined by an independent third party such as the Information
Commissioner.913

8.142

Alternatively, any mandatory policy on council member access to information could include
provision for disputes regarding requests for access to information to be mediated by the
Mayor or President, or determined by the council.

FINDING 30
There is a perception that chief executive officers are able to determine council member requests
for information under s 5.92 of the Local Government Act 1995 to suit their own self-interest, and
use the governance/operational distinction as a ‘shield’ against council members’ legitimate
requests for information.

Council access to external advice
8.143

The LG Act’s broad description of council’s role appears to create particular difficulty in
situations where a council feels unable to rely on information and advice from the CEO.

8.144

Submissions from a number of council members raised concerns that the LG Act is not clear
regarding a council’s ability to seek independent legal advice where it has concerns that the
CEO cannot provide unbiased advice.

8.145

One council member told the Committee that the LG Act should clarify that councils can seek
their own legal advice in these circumstances.
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The Committee notes that the Local Government Act 1995 explicitly provides that pt 5 div 7 of the Local
Government Act 1995, which includes s 5.92, does not affect the operation of the Freedom of Information Act 1992:
Local Government Act 1995 s 5.97.
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There needs to be some sort of confirmation in the act that the council can obtain
its own legal advice. The department always, whenever you ring them up, state
very clearly that they are not able to give legal advice. This means that elected
members are at a significant disadvantage when faced with a CEO who can obtain
legal advice using the resources of the council ...914

8.146

This issue was addressed by Inquiry Panel reports into the City of South Perth in 2002 and
the City of Joondalup in 2005.915 While these reports are dated, the Committee considers
that their commentary on council access to external advice remains relevant.

Inquiry Panel into the City of South Perth
8.147

The Inquiry Panel into the City of South Perth considered a course of action taken by the
council, on advice from the City’s General Manager, to dismiss the CEO (who was on leave at
the time) and appoint the General Manager to that position.

8.148

The Inquiry Panel was critical of council members receiving and acting on advice from the
General Manager in these circumstances. The Inquiry Panel described the General Manager
as ‘hopelessly compromised in providing them any advice’,916 and suggested that if staff
were conflicted from providing independent advice then the council should ask staff to
arrange ‘an external consultant to deal with the matter by liaising directly with the
Council.’917

8.149

The council had also authorised the Mayor to obtain legal advice to effect its decision to
dismiss the CEO. The Inquiry Panel’s view was that a council is not able to directly seek
independent legal advice without the assistance of staff:
The decision [of council] authorising Mayor Pierce to obtain advice from solicitors
was one which is in conflict with the provisions of the Local Government Act 1995.
Section 5.41(b) provides that it is a function of the CEO to ensure that advice and
information is available to the council so that informed decisions can be made. The
Act may, pursuant to section 2.7(1)(a) authorise the Council to direct the CEO to
ensure that advice is available to it, but it does not vest power in the Council to
obtain such advice independently of the CEO, and so it cannot delegate the same
to the Mayor.918

Inquiry Panel into the City of Joondalup
8.150

The Inquiry Panel into the City of Joondalup considered a motion moved by the Mayor,
Cr Carlos, that the CEO be stood down and investigated regarding allegations of impropriety,
including dishonesty in his employment application to the City. The motion was unsuccessful,
and was part of a chain of events that led to crippling dysfunction within the council and
between council members and the CEO.

8.151

The Inquiry Panel identified a power disparity between the council and the CEO as a key
issue arising from the drafting of the LG Act:
The employer-employee relationship under the [LG Act], as between the Council
and CEO is fundamentally flawed. The flaw arises from the fact that the elected
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Private hearing, transcript of evidence, 18 November 2019, p 2.
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Both Inquiry Panels consisted of the same single inquirer (Gregory McIntyre SC).
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Gregory McIntyre, Report of the Inquiry into the City of South Perth – Inquiry under Division 2 Part 8 of the Local
Government Act 1995, Western Australia, March 2002, pp 48–9.

917

ibid., p 51.

918

ibid., p 50.

236

Chapter 8

The roles of council members and staff

councillors appoint and purportedly supervise the CEO but they have no capacity
to exercise executive power except through the CEO.
That is illustrated by the fact that, when Cr Carlos moved on 18 February 2003 to
suspend the CEO, it was the CEO who took responsibility, as he was entitled by law
to do, for the report which went to Council on that motion.919

8.152

The Inquiry Panel went on to explain that even if the CEO excused himself on the basis of a
conflict of interest and delegated his function of providing information and advice to the
Council to other staff, those staff would remain under the CEO’s direction, accountable to
CEO, and liable to obey his directions:920
the fact that it was open to the CEO to vary the delegation whenever and for
whatever reason he chose, points to a flaw in the power structure which is inherent
in the fact that the Council, acting as agent of the City, as employer of the CEO was
dependent upon the CEO to facilitate the execution of that role.
The dismissal of the Council and its replacement by another will not remedy this
systemic defect in the structure of local authorities under the [LG Act]. It has made
a substantial contribution to the events which occurred in the present instance.
There is an ever-present potential in local government for it to fail to function
effectively because the relationship between the elected arm and the executive
arm of local authorities, as set out under the [LG Act] has the flaw pointed out
above. Local authorities are structured differently in that regard from any other
form of elected representative government. Local authorities might be said for that
reason to be designed to fail.921

8.153

The Inquiry Panel noted that, in contrast, at the State level parliamentarians have access to
independent advice from the Clerk and the Clerk’s staff, all of whom are employees of
Parliament and not of the executive branch of government.922

8.154

The Inquiry Panel considered that, as council has no power to independently seek advice, the
department (at that time the DLGRD) should ensure that there is a process for independent
advice to the council or intervention by the department between the CEO and council. The
Inquiry Panel’s view was that the department should use all its statutory powers to ensure
the proper course is taken, including providing advice, assistance and support, and using
coercive powers if necessary.923

Evidence from the DLGSC
8.155

The Committee asked the DLGSC to confirm whether a council can seek external advice
without the involvement of the CEO or staff. The DLGSC told the Committee that:


seeking external legal advice is considered an administrative function which should be
carried out by the administration



there may be some limited circumstances where a council needs to seek legal advice
without the involvement of the CEO. This would need to be addressed on a case by case
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Gregory McIntyre, Inquiry into the City of Joondalup – Inquiry under Division 2 Part 8 Local Government Act 1995,
Western Australia, 27 September 2005, chapter 4, p 18.
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basis in matters likely to be where the involvement of the CEO is inappropriate or where
the CEO is likely to need separate legal advice. 924
8.156

The Director General elaborated at a hearing on 3 August 2020:
The CHAIR: ... does the act permit a council to seek external legal advice or other
external professional advice without the involvement of their CEO and staff?
Mr ORD: The situation is where appropriate. The higher order principle is the
separation of powers. The act really provides that the CEO and the administration
are tasked with doing and gaining advice at the request of council so council can
make a well-informed decision. There are circumstances where council might
reasonably need to secure that advice themselves, particularly where it involves
the CEO—for instance, a contractual matter with the CEO. You might wish to
ensure that the council had independent legal advice on a contract matter for the
CEO where you would not be going to the CEO saying, “Please go and procure
that advice.” It is not an absolute “No, they can’t do it” by any means, but it needs
to be appropriate to preserve the separation of powers. If it is reasonable for the
council to seek the advice for themselves—to seek advice on a matter of
administration in the agency—that would normally be done by the council, and
could be done by the council, and I do not believe that is allowed for under the
act.
The CHAIR: So, in matters quite clearly where there would be a conflict of interest
for the CEO or other senior officer—their own terms of employment is the obvious
one—there is no impediment, and, indeed, there is probably a necessity for a
council to get external advice —
Mr ORD: Subject to the council voting to do so, of course.
The CHAIR: Of course. We are not talking about an individual person running off
willy-nilly and getting lawyers and things. But in other more day-to-day
circumstances, it would be seen that the act does not provide for councils to get
external professional advice. Is that the gist of your response?
Mr ORD: As an alternative to getting the administration to do what they should
do, then no. The risk is, obviously, that you then start to be becoming operational
at the council level through the actions of getting advice, and what constitutes
that advice, and does the advice then lead to action, and if it leads to action, then
it is administrative action and we believe it would be inconsistent with the intent of
the act. So, for normal circumstances, the council would normally instruct the CEO
to seek expert advice on a particular development or whatever it might be. Then
we believe that that is the way that it should proceed, and that advice should be
sought by the CEO in an appropriate context and provided to the council, as
requested. I think, again, that there is good reason why the separation of powers
does need to be strengthened and supported at that level, but, again, as I said,
there are exceptional circumstances, where, of course, it would be absolutely
appropriate for a council to understand that they would need to get their own
advice on key matters of contract law or discipline or such.
Hon DIANE EVERS: Would one of those cases be if the council instructed the CEO
to get legal advice to look into a matter and they refused to? Is that then an
extraordinary matter, or is that an HR issue? Would they have to go and say, “What
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do we do with our CEO?” Could they, in that case, go and get the advice
themselves?
Mr ORD: It would be interesting on what grounds the CEO had refused. It would
seem to me, potentially, that the CEO is breaching their responsibility as the CEO
to the council, so it really comes back to the other mechanisms that are there to
hold CEOs to account. But, again, for us, it is not a black-and-white issue to the
extent of saying it can only be on this particular moment or that. But, equally, if it
is just taken as a right—we can get any advice we want on any subject at any
time—then we would caution against that interpretation and say that no, it is fairly
clear that the act’s intent is that it is an extraordinary circumstance where getting
the administration to provide the advice would be singularly inappropriate, and I
think that would define itself fairly clearly. But these are matters that are
undoubtedly well worthy of us giving further consideration to and trying to
provide more clarity, where it is possible, and we will be seeking to do that.925

8.157

The DLGSC provided a further response in material provided to the Committee after the
hearing:
to use the example provided in the hearing on 3 August 2020 with respect to the
provision of professional advice, the CEO has a statutory duty under section 5.41
of the Act to provide advice to the council, this includes facilitating the provision
of professional advice from an appropriately qualified source.
If council are dissatisfied with the professional advice they receive, they should
resolve not to accept it and request the CEO to seek advice from another
professional adviser with the council’s guidance on the nature, type and quality of
the advice council is seeking.926

8.158

The Committee notes that this issue was also addressed in passing in the Ministerial Circular
No. 04/2020 released on 13 August 2020 (discussed above from 8.98). The Ministerial
Circular:


recognises that there are certain circumstances where a council needs to obtain legal
advice without the CEO’s direct involvement, such as issues relating to the CEO’s contract



suggests that the council should authorise a staff member to procure a consultant or
lawyer on the council’s behalf.927

Committee reflection
8.159

The Committee has been provided with private evidence from several council members
describing recent instances where, in the council members’ view, their council has had to rely
on biased advice from the CEO and staff, and this has prevented or frustrated the council
from carrying out its governance role.

8.160

In the Committee’s view there is limited benefit in the Committee publicly canvassing this
evidence. Exploring the issues raised with the Committee in sufficient detail, and according
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procedural fairness to the parties involved, would require more resources than are available
to the Committee, particularly given the broad range of matters it is required to report on.
8.161

Further, the Committee’s view is that this is a systemic issue that can be readily appreciated
without illustrative examples.

8.162

The LG Act requires councils to make decisions based on advice and information provided by
the CEO. This places a CEO in an irrevocable position of conflict when the council is
considering a course of action adverse to the CEO’s personal interests.

8.163

A conflict of interest remains even if the CEO delegates the role of advising council to
another employee, as that employee is always subject to the CEO’s direction.

8.164

One solution would be for the council to authorise an individual council member to obtain
external advice directly. However, it is unclear to the Committee in what circumstances, if
any, the LG Act authorises a council to seek external advice without the involvement of the
CEO or staff. The Director General told the Committee that the LG Act may permit this ‘where
appropriate’, but the DLGSC also described obtaining external advice to council as ‘an
administrative function which should be carried out by the administration’.

8.165

Further ambiguity arises as a result of reg 9 of the Rules of Conduct Regulations which, as
discussed above, would appear to expose an individual council member to a minor breach
complaint even if they sought external advice with council’s express authority.

8.166

The Committee notes the DLGSC’s suggestion that a council, if dissatisfied with advice
obtained by the CEO, should request the CEO to seek advice from another source and
provide additional guidance to the CEO.

8.167

The Committee considers this to be a sensible approach. However, evidence before the
Committee suggests that there are areas, such as issues relating to the CEO’s employment,
where any involvement by the CEO in obtaining advice would be inappropriate. In these
circumstances, requiring the CEO to obtain external advice, even under close direction from
the council, would not resolve the underlying conflict of interest.

8.168

The Committee notes also the suggestion in the Ministerial Circular that council authorise a
staff member other than the CEO to procure advice on the council’s behalf.

8.169

In the Committee’s view there are difficulties with this approach. As pointed out by the
Inquiry Panel into the City of Joondalup, the staff member would remain subject to the CEO’s
direction. Further, this approach would put the staff member in a difficult position of conflict
between their professional obligation to assist the council, and their personal interest in their
relationship with the CEO.928

8.170

The Committee accepts that councils should ordinarily be required to rely on their CEO for
information and advice. It would be costly, inefficient, and to the detriment of the system of
local government if councils were empowered to regularly ‘second guess’ the advice
provided to them by staff.

8.171

On the other hand, however, it is difficult to understand why the governing body of a local
government should be prevented from obtaining independent external advice in certain
circumstances.

928
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8.172

The Committee considers that this issue needs to be clarified through published guidance
that:


sets out the circumstances, if any, in which a council may be entitled to seek external
advice, in particular legal advice, without the involvement of the CEO or staff



provide practical instruction as to how, in circumstances where a council considers any
involvement by the CEO to be inappropriate, the council should go about obtaining
external advice (whether with the involvement of local government staff or otherwise).

FINDING 31
It is unclear whether the Local Government Act 1995 authorises a council to seek external advice
without the involvement of the chief executive officer or staff and, if so, in what circumstances a
council may do so.
RECOMMENDATION 27
The Government and the Department of Local Government, Sport and Cultural Industries publish
guidance that:


sets out the circumstances, if any, in which the Local Government Act 1995 authorises a
council to seek external advice, in particular legal advice, without the involvement of the
chief executive officer or staff



provide practical instruction as to how, in circumstances where a council considers any
involvement by the chief executive officer to be inappropriate, the council should go
about obtaining external advice (whether with the involvement of local government staff
or otherwise).

CEO recruitment and performance reviews
8.173

Submissions raised concerns that councils may not be adequately equipped to set
meaningful key performance indicators for their local government’s CEO, or conduct
thorough CEO performance reviews.

8.174

WALGA’s submission emphasised the importance of councils being able to effectively recruit
and manage their local government’s CEO:
Given the Council has only one employee – the Chief Executive Officer – it is crucial
that the Council makes a good decision when employing a CEO, and also that
Council is able to effectively manage the performance of the CEO. As Councillors
are often community representatives, who may not be experienced or qualified in
contemporary human resource management practices, employment, management
and performance appraisal of the CEO may be one of the Council’s most
significant challenges.
The Local Government Act 1995 requires that performance criteria for the purpose
of reviewing the CEO’s performance are established. Similarly, development of
these performance criteria are crucial for the Council to get right.
For these reasons, WALGA offers an Elected Member training course on CEO
Performance Appraisals, and provides Elected Members with significant advice and
assistance through the CEO recruitment and performance appraisal cycle.
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It is also acknowledged that the recent amendments to the Local Government Act
in June 2019 provide for guidelines to be produced for the CEO recruitment and
performance review process.929
8.175

Laurie Taylor, a former Mayor of the City of Nedlands, told the Committee that council
members lack the qualifications and tools to provide effective oversight of CEOs, and local
government operations more broadly.

8.176

Mr Taylor described this as a fundamental structural issue causing dysfunction within the
local government sector:
A very important responsibility [of council members is] to oversee the operation of
the staff and resources which are there to properly service the community. This
oversight role is critical to the successful operation of the municipality as a running
multi million dollar enterprise. Typically, those who currently are charged with
carrying out these oversight responsibilities are typically triply handicapped. A
simple fundamental of oversight is that those carrying out the oversight must have
a knowledge and experience level greater than those being overseen. If not, the
underlings can easily ’pull the wool over the supervisors eyes’. If you look at the
broad cross section of the elected member population, they can be characterised
[sic] well meaning general members of the population. However, realistically, to
carry out the oversight responsibility, they need to be well seasoned highly
experienced individuals who are well seasoned in running substantial enterprises.
The best model to look to are directors of substantial corporations. So they are
doubly disadvantaged in this area, severely lacking the knowledge, and severely
lacking the experience. The third severe handicap the elected members suffer in
carrying out their oversight responsibility is the enormous paucity of performance
information. Typically the only, what can be called, statistical information they have
access to is whether the budget has been spent or not. A typical corporate board
member, which is what they essentially are, would be provided with a
comprehensive set of performance information as to how the organisation is
performing, some universal such as profitability, capital returns etc, many industry
specific. From these an individual director can determine whether performance is
in line with expectations etc. Such information has been almost totally absent in
local government. Some inroads have been made in WA with the My Council
reporting and website, but is woefully inadequate for properly equipped people
charged with oversight to carry out that function.930

8.177

A submission from a member of the public described the issue in similar terms:
The notion of well-meaning Councillors effectively oversighting large organisations
without independent professional support is fundamentally flawed. It is inherently
unrealistic to expect well-meaning but inexperienced community members to
somehow possess the skills of an experienced company director (Councillor). This
is not an issue that can somehow be remedied by mandatory WALGA training. The
support structure should be via State appointed professionals (nonpolitical and
free from LG insiders) and capable of providing more scrutiny to the operations of
the LGA and providing the elected Councillors with both advice and fortitude. 931

8.178

The Committee also heard how confidentiality restrictions may prevent councils from
understanding why a CEO or senior employee left a previous employer, resulting in
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‘recycling’ of poor performance within the industry. 932 One council member’s submission
addressed the issue in the following terms:
There should be a register of rogue CEOs, and if there has been a serious past
breach, they should not be allowed to practice for a period of time, if at all. The
same could be said for managers. For those who seem to create havoc, it is too
easy to either move interstate or then recirculate at some stage.933

FINDING 32
Some council members may not have sufficient skills or experience to effectively carry out the
council’s responsibility for recruiting, performance managing, and terminating the employment of
the chief executive officer.
External assistance to councils regarding CEOs
8.179

There is currently no legislative requirement that councils engage external experts to assist
with CEO recruitment and performance reviews.

8.180

A number of submissions suggested that an appropriate external body such as the PSC
should be responsible for employing local government CEOs, or providing assistance to
councils regarding CEO employment and performance management.

8.181

The Committee notes that while the PSC is the formal employer of CEOs at the State level:


appointment and performance assessment decisions are substantively carried out by the
relevant minister, board, committee or other body responsible for the CEO’s agency



concerns have been expressed about the relevance and effectiveness of the PSC’s role in
CEO performance management and assessment. 934

8.182

A joint submission from the President and CEO of the Shire of Brookton suggested that
involving an external body such as the PSC would remove the potential for personal conflict
and retribution between the council and CEO, allow for mediation and other external dispute
resolution, and encourage consistency in CEO remuneration and benefits across the sector. 935

8.183

LGPAWA’s submission to the Committee proposed that a Local Government Commissioner
be created to assist with CEO recruitment and performance reviews. LGPAWA emphasised
the potential for relationship issues between council members and CEOs to unfairly affect
CEO performance reviews:
Unlike the State Government, where Directors General are employed and
appointed by the Public Sector Commissioner (and not the relevant Ministers),
CEOs in Local Government are appointed by Council directly. This poses a
challenge, as CEOs are also obliged to report an Elected Member for misconduct
and/or inappropriate behaviours.
When a CEO reports an Elected Member or Members, those reported are highly
likely to form an adverse opinion about the CEO, which leads to biased future
decision making in regards to the performance of the CEO. To eliminate this bias,
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an independent authority should become the final decision maker in terms of the
CEO’s performance and contract renewal, in situations where a formal complaint
about an Elected Member has been made.
An introduction of a Local Government Commissioner will function as a guidance
and support role to independently assist local governments with matters such as
CEO recruitment and performance reviews, with Council retaining the primary
responsibility.936

8.184

Providing councils with external assistance regarding CEO recruitment and performance
management is not a new suggestion.

8.185

In 2005 the Inquiry Panel into the City of Joondalup recommended that a statutory
corporation with executive powers be given the role of recruiting and supervising local
government CEOs.937 The Inquiry Panel’s view was that council members’ purpose is to
represent the public, and they should not be required to engage in functions for which they
have no skill such as recruiting and supervising administrators.938

8.186

In 2012 the Metropolitan Local Government Reform Panel’s final report called for a strong
and consistent framework for CEO recruitment and performance assessment, and
recommended that the PSC be represented on CEO recruitment panels and in contract
negotiations and performance management.939

8.187

More recently a 2019 report on the health and well-being of local government CEOs
prepared by researchers at the University of Western Australia for LGPAWA relevantly
recommended that:

8.188



council members be provided with mandatory training on CEO recruitment, selection
and assessment



all local governments employ a professional consultant to advise them on key decisions
regarding the CEO.940

Research for the report included interviews with 41 local government CEOs. Relevantly, the
report noted that:
In terms of job demands, the strongest emergent theme [from the interviews] was
in relation to elected members ... CEOs felt that their working relationship with
elected members was undermined by a perceived conflict of interest, lack of
elected member accountability for decisions made, a lack of relevant knowledge
and skills of elected members, as well as ambiguity regarding the separation of
rights and responsibilities between CEOs and elected members. These issues,
coupled with the fact that elected members ultimately decide whether CEOs are
retained or not, meant several CEOs felt that they were not afforded a safe work
environment and significantly contributed to stress due to job insecurity. 941

936

Submission 67 from Local Government Professionals Australia WA, 19 August 2019, pp 1–2; supported by
submission 120 from the Shire of Mingenew, 21 August 2019, p 5.

937

Gregory McIntyre, Inquiry into the City of Joondalup – Inquiry under Division 2 Part 8 Local Government Act 1995,
Western Australia, 27 September 2005, chapter 3, p 330.

938

ibid., chapter 4, p 16.

939

Metropolitan Local Government Review Panel, Metropolitan Local Government Review – Final Report of the
Independent Panel, July 2012, p 152.

940

Andrew R Timming, Lies Notebaert, and Joseph A Carpini, From workplace stress to workplace wellness: An
assessment of the health and well-being of local government Chief Executive Officers in WA, report prepared by the
UWA Public Policy Institute for Local Government Professionals Australia WA, 16 October 2019, pp 30–1.

941

ibid., p 16.
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DLGSC guidance and reform regarding CEO recruitment and performance reviews
8.189

The DLGSC publishes guidelines regarding appointing a CEO. The guidelines include general
guidance to councils regarding setting CEO performance criteria. 942 The DLGSC told the
Committee that the guidelines were revised in 2012 and are current. 943

8.190

The DLGSC’s 2017 consultation paper on stage one of the review of the LG Act put forward a
number of options to improve CEO recruitment and performance reviews. Options canvassed
in the consultation paper were:


involving an approved third-party such as the PSC, experienced council members,
WALGA, or other consultants in CEO performance reviews



requiring local governments to adopt a CEO performance review policy to achieve
greater consistency between local governments and result in more rigorous and fair
performance reviews



providing local governments with a standard form CEO performance review that
specifies the method of the review and the matters to be considered. 944

8.191

In July 2019 the LG Act was amended to require regulations prescribing minimum standards
in relation to CEO recruitment, performance review and termination. 945 The amendments
have not yet come into force.946

8.192

In September 2019 the DLGSC released a consultation draft of its CEO recruitment,
performance review and early termination standards (Draft Standards). The Draft Standards
outline proposed mandatory minimum standards that will inform the drafting of the relevant
regulations.947

8.193

The DLGSC’s commentary on the Draft Standards recommends that local government
engage external consultants or seek independent expert advice to assist with CEO
recruitment, performance assessment, and termination.948 The Draft Standards do not,
however, require local governments to do so.

8.194

The only mandatory requirement in the Draft Standards regarding external assistance is a
proposed requirement that a local government’s CEO selection panel include at least one
independent person who is not a current council member or staff member.949

942

Department of Local Government, Sport and Cultural Industries, Operational Guideline 10, Appointing a CEO,
revised 2012, p 3.

943

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 51. The Committee
notes that the DLGSC’s online version of the guidelines were published on 29 April 2019: See:
https://www.dlgsc.wa.gov.au/department/publications/publication/appointing-a-ceo. Viewed 7 August 2020.

944

Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
pp 64–5.

945

Local Government Legislation Amendment Act 2019 s 22.

946

On 3 August 2020 the DLGSC told the Committee that the regulations are currently being drafted and are
expected to be in force by the end of the year: Darrelle Merritt, Acting Director Strategic Initiatives, Department of
Local Government, Sport and Cultural Industries, transcript of evidence, 3 August 2020, p 8.

947

Department of Local Government, Sport and Cultural Industries, Standards and Guidelines For Local Government
CEO Recruitment and Selection, Performance Review and Termination – Draft for Consultation, September 2019,
p 1.

948

ibid., pp 4–5, 13 and 17.

949

ibid., p 2 (draft standard 1.3).

Chapter 8

The roles of council members and staff

245

8.195

The DLGSC’s commentary on the Draft Standards seeks feedback on the establishment of an
independent Local Government Commissioner, and suggests that the Commissioner could
provide quality assurance by ensuring that the proposed minimum standards are met. 950

8.196

The Inquiry Panel into the City of Perth made a range of recommendations regarding CEO
recruitment and performance reviews.951 In summary, these included that:


the DLGSC establish standardised professional leadership competencies for CEOs for
councils to use during CEO recruitment and performance reviews



the DLGSC establish a panel (DLGSC Panel) of professionals with expertise in executive
employee recruitment, selection and performance management to assist local
governments with CEO recruitment and performance management



CEO recruitment and performance reviews be undertaken by panels that make
recommendations to the council



these panels consist of a council member nominated by the relevant council, an
independent third party with relevant expertise, and a member of the DLGSC Panel



councils be required to follow a fair and transparent process when making decisions
relating to CEO recruitment and performance reviews, with provision for the member of
the DLGSC Panel to report probity issues to the DLGSC



councils be required to follow a procedurally fair process when terminating a CEO’s
employment.

Committee reflection
8.197

CEO recruitment, performance management and termination are crucial aspects of a
council’s role. Evidence before the Committee suggests that councils may not be equipped
to adequately carry out these functions.

8.198

In the Committee’s view prescribing mandatory minimum standards for these matters is a
good first step towards addressing this issue.

8.199

However, the Committee is concerned that prescribing standards without providing councils
with the resources to meet those standards may increase the compliance burden on local
governments without providing significant practical benefit.

8.200

Further, the Committee is concerned that mandatory minimum standards will do little to
address the underlying issue of council members either not understanding, or not having
access to sufficient information or training to properly carry out, their oversight role as the
CEO’s employer.

Support provided to council members
8.201

A number of submissions told the Committee that council members are not provided with
sufficient resources and training to adequately discharge their responsibilities.

8.202

The Committee heard that council members do not have the resources to do the level of
research required to meet community standards and expectations, and called for council
members to be appropriately resourced to perform their role under the Act. 952

950

ibid., pp 4–5 and 13.

951

Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 3, pp 65–73
(recommendations 104–11, 116–30, and 133–7).

952

Submission 195 from a private citizen, 13 September 2019, p 5.
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8.203

One council member described the issue in the following terms:
Elected members are at a significant disadvantage to their State and Federal
counterparts. The amount of time to read and research is significant but there are
few resources to gain independent information. I suggest that this could give staff
and the CEO control over councillors through massive information overload.
Possible mitigation may be fewer councillors and more funding/resources available
to councillors. Given that, councillors would have similar representation to that of
State members.953

8.204

A former council member identified a lack of support for council members as part of a
broader imbalance between council members and CEOs:
CEOs who are paid an extraordinary level of remuneration, can obtain free legal
advice and support from WALGA, the Department, their local government
municipal funds and their CEO professional associations. Councillors who are
volunteers do not have any mandated independent support or mandated
independent legal advice.954

8.205

The Committee heard that council members on non-metropolitan councils can face
additional costs compared to their metropolitan counterparts:
For those Councillors who are committed it is very costly and time consuming. An
example of this is for the Shire of Wiluna, on many occasion to attend a half day
meet it takes a minimum of three days because of travel, transport options etc.
That takes a huge toll on business, work and family! In addition to this, processes
need streamlining so designated Councillors can have authorised credit cards that
are directly related to cost of travel, accommodation and meals when away. There
needs to be a better way of compensating those Councillors who put the effort in
and penalising those who don’t.955

8.206

The LGAB suggested that its role could be expanded to provide guidance and support to
council members, and identified the lack of assistance available to individuals within local
government as a gap in the current system of support for local governments.956

8.207

One local government employee suggested that the DLGSC introduce a system of regional
managers, whose role could include advising council members:
In an ideal world, the Department would have a structure that essentially provided
each local government with a Regional Manager that it reported to. To cover 130
odd local governments you would need a minimum of half a dozen experienced
local government practitioners.
The role of the regional manager would essentially be to represent the interest of
the state. They would be experienced enough in local government to ask the right
questions of management and Council to gauge where issues were potentially
brewing. These are questions that are unable to be brought to the surface during
OAG audits due to a lack of specific local government knowledge.
Regional Managers would also be able to share and promote best practice that
they saw across their portfolio. They would also act as an independent sounding

953

Submission 209 from Rod Henderson, 13 September 2019, p 2.

954

Submission 25 from Sandra Boulter, 28 July 2019, part 1, pp 1–2.

955

Submission 196 from a private citizen, 13 September 2019, p 3.

956

Submission 84 from the Local Government Advisory Board, 21 August 2019, Appendix A p 2.
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board for Elected Members should they wish to raise issues that they feel unable
to raise with the CEO or other Elected Members.957

FINDING 33
Some council members consider that they are not provided with sufficient resources and support
to discharge their responsibilities.
Council member fees and expenses
8.208

In 2012 the Metropolitan Local Government Reform Panel found that while the definition of
council’s role is appropriate, council members need to be adequately resourced to fulfil this
role. The Panel’s view was that council members of metropolitan councils should be strongly
encouraged to undertake training similar to that provided by the Australian Institute of
Company Directors in order to gain a better understanding of the required relationship
between the CEO and the council.958

8.209

The Panel considered that successful completion of training should be rewarded through
increased remuneration. Generally, the Panel’s view was that council members, and mayors in
particular, should receive increased remuneration as long as this is accompanied by
increased responsibility, accountability and training. 959

8.210

In its 2014 report the Inquiry Panel into the City of Canning made the following observations
about the need for council member training:
The role and obligations placed on a local government Councillor focus around
the day to day strategic management of (particularly in a large metropolitan local
government like Canning) a multi-million dollar business organisation. In these
circumstances, the Council is required to make what can be thousands of formal
decisions per year in relation to budget, strategic plans, large developments, as
well as a raft of lower level decisions on small developments, statutory approvals
and the like. This is no small ask of anyone willing to put their hand up.
As outlined in Chapter Three of this Report, most Councillors and Mayors in
Western Australia receive poor remuneration. Not surprisingly, most are employed
elsewhere and many have significant family commitments.
Councillors appearing before the Inquiry expressed considerable frustration with
the volume of reading material placed before them, the complexity of this
material, the large number of decisions (often on complex matters) required of
them and the relatively short amount of time they were provided in order to “get
up to speed” on many of these matters.
It seems logical that in an environment such as this, a greater priority should be
made to ensure that Councillors are given every opportunity to learn as much as
possible about their roles, the legislation that governs them and the types of
issues they are likely to face.
...
Councillors in any modern local government simply cannot do what is required of
them if they are buried under a mountain of paperwork, with little time to read

957

Submission 221 from Darren Kennedy, 13 September 2019, p 1.

958

Metropolitan Local Government Review Panel, Metropolitan Local Government Review – Final Report of the
Independent Panel, July 2012, pp 153–4.

959

ibid., pp 154–5.
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what is put before them and if provided little background information and training
that allows them to understand what is required of them in the first place. 960

8.211

The Inquiry Panel found that council members are not adequately remunerated to meet the
requirements of their role, and recommended an investigation into elected member
remuneration. The Inquiry Panel also recommended mandatory continuing education and
training for council members.961

FINDING 34
Previous inquiries have found that council members are not adequately remunerated to meet the
requirements of their role.
Current council member fees and expenses
8.212

Under the LG Act a council member is entitled to be paid meeting attendance fees.962 The
fee is not a salary, but a recognition of the amount of time and effort members must put into
preparing for council and committee meetings. 963

8.213

Council members are also entitled to be reimbursed for expenses such as phone rental, travel
costs and child care. Local governments may approve reimbursement for other expenses
incurred by a council member in the performance of their function. 964

8.214

The mayor or president and deputy mayor or deputy president are entitled to an annual
allowance that is in addition to meeting attendance fees and expenses. 965

8.215

A local government can decide to pay council members an annual fee in lieu of meeting
attendance fees and reimbursement of expenses.966

8.216

Since 2013 council member fees and expenses have been determined by the Salaries and
Allowances Tribunal. The Salaries and Allowances Tribunal uses a banded approach under
which it:


classifies each local government into one of four bands based on a number of
measureable and non-measureable factors967



sets a maximum and minimum amount of council member fees and expenses for each
band.

8.217

Elected member fees and allowances in the Salaries and Allowances Tribunal’s most recent
determination are shown below in Table 9.

8.218

The Salaries and Allowances Tribunal’s latest local government band classifications are set
out at Appendix 6.968

960

Dr Christopher N Kendall, Report of the Panel of Inquiry into the City of Canning, May 2014, pp 304 and 306.

961

ibid., pp 367–8 (recommendations 8 and 9).

962

Local Government Act 1995 s 5.98 and Local Government (Administration) Regulations 1996 reg 30.

963

Department of Local Government, Sport and Cultural Industries, web page reviewed 1 July 2019, Council members’
responsibilities and rights. See: https://www.dlgsc.wa.gov.au/local-government/local-governments/councilelections/council-members-responsibilities-and-rights. Viewed 2 June 2020.

964

Local Government Act 1995 s 5.98 and Local Government (Administration) Regulations 1996 regs 31–32.

965

Local Government Act 1995 s 5.98(5) and s 5.98A.

966

ibid., ss 5.99 and 5.99A.

967

Determination of the Salaries and Allowances Tribunal on Local Government Chief Executive Officers and Elected
Members, Western Australia, 8 April 2020, preamble, para 6 at p 2.

968

Taken from ibid., sch 1.
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Table 9. Elected member annual fees and allowances determined by the Salaries and Allowances
Tribunal
Band

1

2

3

4

Council meeting
fees (per
meeting)969

Between $615
and $793

Between $373
and $582

Between $193
and $410

Between $91 and
$238

Annual
attendance fee in
lieu of individual
meeting fees970

Between $24,604
and $31,678

Between $14,865
and $23,230

Between $7,688
and $16,367

Between $3,589
and $9,504

Annual allowance
for mayor or
president971

Between $51,258
and $89,753

Between $15,377
and $63,354

Between $1,025
and $36,957

Between $513
and $20,063

Annual allowance
for deputy mayor
or deputy
president

Up to 25 per cent of the annual allowance of the mayor or president

Annual allowance
in lieu of
reimbursement
of expenses

Between $500 and $3,500 for information and communication technology
expenses.
$50 for travel and accommodation expenses.

[Source: Determination of the Salaries and Allowances Tribunal on Local Government Chief Executive Officers and Elected
Members, Western Australia, 8 April 2020.]

8.219

Councils decide the fees and expenses for their council members, but this must be within the
relevant maximum and minimum amount determined by the Salaries and Allowances
Tribunal.

CEO remuneration
8.220

The Salaries and Allowances Tribunal is also required to determine the amount of
remuneration to be paid to local government CEOs.

8.221

As with elected member fees and expenses, the Salaries and Allowances Tribunal applies the
band classifications set out at Appendix 6 and determines the minimum and maximum
amount that can be paid to a CEO within each of the four bands.

8.222

The minimum and maximum CEO total reward package for each band is set out below in
Table 10.

969

The maximum amount is higher for a council member who is also a mayor or president: ibid., table 4.

970

The maximum amount is higher for a council member who is also a mayor or president: ibid, table 8.

971

Other than the Lord Mayor of the City of Perth, who is entitled to an annual allowance between $61,509 and
$137,268: ibid., cl 7.2(3).
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Table 10. CEO remuneration determined by the Salaries and Allowances Tribunal
Band

Total reward package

1

Between $250,375 and $379,532

2

Between $206,500 and $319,752

3

Between $157,920 and $259,278

4

Between $128,226 and $200,192

[Source: Determination of the Salaries and Allowances Tribunal on Local Government Chief Executive Officers and Elected
Members, Western Australia, 8 April 2020, Table 1.]

8.223

The Salaries and Allowances Tribunal’s determination also allows certain local governments
to pay their CEO a regional/isolation allowance, and deals with CEO housing allowances and
motor vehicles.972

8.224

A local government must pay its CEO remuneration that is within the range set by the
Salaries and Allowances Tribunal.973

Training for council members
8.225

In 2019 the LG Act was amended to introduce mandatory training for council members.

8.226

This change is intended to give council members a better understanding of their role,
including as an employer, and provide them with the knowledge and skills to undertake their
role effectively.974

8.227

Council member training is prescribed by regulation and consists of five foundational units—
understanding local government, serving on council, meeting procedures, conflicts of
interest, and understanding financial reports and budgets.975

8.228

Under the new requirements:


candidates must complete an online induction prior to nominating for election



council members must complete the prescribed training within twelve months of being
elected



local governments must prepare and adopt a council member training policy for
ongoing professional development



local governments report annually on the training completed by each council member. 976

8.229

Council member training is delivered by private organisations approved by the DLGSC. The
DLGSC has approved WALGA, South Metropolitan TAFE and North Metropolitan TAFE as
training providers.977

8.230

The Committee asked the DLGSC what input or oversight it has regarding the content of
elected member training modules delivered by external providers. The DLGSC told the
Committee:
The external training providers were selected following an Expression of Interest
process during which each training provider was required to demonstrate their

972

ibid., pts 3–5.

973

Local Government Act 1995 s 5.39(7).

974

Submission 274 from the State Government, 19 September 2019, p 20.

975

Local Government (Administration) Regulations 1996 reg 35(2)(a).

976

Local Government Legislation Amendment Bill 2019, Explanatory Memorandum, Legislative Council, p 1.

977

Local Government (Administration) Regulations 1996 reg 35(2)(b).
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capacity and capability to develop and deliver the Council Member Essentials
course. The department has subsequently provided assistance to each of the
training providers during the development of the course material to ensure the
content is both accurate and appropriate.
A Memorandum of Understanding (MoU) between the department and each of
the training providers outlines the roles and responsibilities of the training
provider. The MoU requires the training providers to develop the course content
and learning materials consistent with the learning outcomes provided by the
department. The training providers are also required to update the course content
when requested by the department.
The MoU outlines the process and actions the department can undertake should
the content or delivery of the Council Member Essentials not be of the appropriate
standard.978

8.231

Issues regarding the cost of mandatory training and the cessation of funding through the
Country Local Government Fund training program is discussed earlier in this report from
6.37.

8.232

Local government submissions were generally supportive of universal training including
induction training and ongoing professional development.

8.233

However, the President of the Shire of Bruce Rock told the Committee that some aspects of
the mandatory training may discourage community members with business backgrounds
from standing for council:
Around the table, we would have farming businesses with multimillion-dollar
turnovers—a lot bigger than some local governments. So when they are asked to
do a lot of this training, they do get their back up about doing a half-day or fullday finance course when they are already running these multimillion-dollar
businesses. They are questioning why they are on this council. They know the big
picture but they are feeling the burden of all these other things.979

Issues raised with the Committee regarding training provided by WALGA
8.234

Prior to the introduction of mandatory training, council members were able to access
training provided on a commercial basis by WALGA.

8.235

WALGA described its training program to the Committee as follows:
As part of helping develop the capacity of the Local Government sector, WALGA
delivers nationally recognised training in a variety of formats, including face-toface and eLearning, to Local Government Elected Members and Officers in
metropolitan and non-metropolitan locations. The training is offered on user fee
basis relative to the Local Government’s requirements and course availability. All
face-to-face courses are offered at the WALGA head office in West Leederville
however Local Governments can also arrange to have the courses at their location.
To help keep costs at reasonable levels, WALGA endeavours to work with groups
of Councils to combine training requirements off-site.

978

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 59.

979

Stephen Strange, President, Shire of Bruce Rock, transcript of evidence, 28 February 2020, p 12.
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Free webinars are also offered throughout the year. Last year WALGA delivered
more than 220 training courses to representatives of Member Local Governments
almost equally split between metropolitan and regional locations. 980

8.236

WALGA emphasised the importance of ongoing training to the Committee:
The key for us, is we have got informed and educated elected members, then there
is less likely to be complaints to the standards panel and breaching the
responsibilities. You cannot underestimate the importance of ongoing training.981

8.237

One of the issues raised with the Committee regarding training is a perception among some
council members that WALGA’s training encourages council members to defer to local
government CEOs and staff, and does not equip council members to perform a strong
governance role.

8.238

Sandra Boulter, a former elected member at the Town of Cottesloe, described her experience
as follows:
The Department has left [its] education and guidelines responsibilities to WALGA,
which has resulted in CEO favouritism in all the education I have attended as a
Councillor. In all the education I have attended there has never been training
about how to complain effectively about a CEO, or the administration. That is
where to complain about what to whom? Education of Councillors is based around
fear of what will happen if you do not comply with this, that or the other. It is not
supportive education, it appears training designed to scare the Councillors witless.
This must Stop. Furthermore, some of the training is just legally wrong and it
requires more independent legal oversight and input.982

8.239

Submissions from other council members expressed concern that WALGA’s training does not
equip council members to carry out their fundamental governance role. One council member
described the issue in the following terms:
I found the training provided by WALGA was superficial ... WALGA training did not
address the fundamentals of Local Government administration of services
provision and overview. WALGA’s primary proffered message was: ‘follow your
CEO and you will be safe.’983

8.240

Another council member expressed similar concerns:
Day 1 of induction training of an elected member at the convention centre is being
indoctrinated with the phrase “Noses in Fingers Out” without any balanced view of
examples of oversight by a Council and how it may be done or any reference to
audit committees and their function and purpose.
Any ordinary citizen would take away from that training that they are powerless to
do anything. There is no real discussion about oversight and Council having any
function of checks and balances to ensure that the local government is performing
its functions lawfully.984

980

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, pp 12–13.

981

Tracey Roberts, Deputy President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 12.

982

Submission 25 from Sandra Boulter, 28 July 2019, part 2, p 5.

983

Submission 237 from a private citizen, 13 September 2019, p 6.

984

Submission 252 from a private citizen, 13 September 2019, pp 4–5.
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8.241

The council member suggested that council members and staff should receive training with
practical examples regarding the council’s oversight role, and the LG Act should be reviewed
to better identify and define this role. 985

8.242

The Committee put the perception described above at 8.237 to WALGA for comment:
Mrs ROBERTS: I would totally disagree with that. On a personal basis, I have been
through the local government diploma for elected members. I have also
undertaken training through my company directors. The training that WALGA
provides is specific for local government so that elected members fully understand
their roles and their responsibilities, and also staff members. It is a very important
aspect of being an elected member, and a staff member. It is a comprehensive
training program, and it is effective.
Mr BROWN: I totally agree. Our training is about providing good governance
training for our elected members.986

8.243

Other submissions suggested that WALGA be removed from the training process, and that
council members should be trained by independent bodies such as the Australian Institute of
Company Directors,987 the Institute of Public Administration Australia, or the Governance
Institute of Australia. Another council member suggested that the DLGSC should deliver
elected member training directly.988

8.244

Not all council members were critical of WALGA’s training. Henry Zelones, the former Mayor
of the City of Armadale, described his experience as follows:
I have done numerous courses, the last of which was the local government
diploma course. ...
I am a fervent supporter of training. I do think that the proposed compulsory
training does not go far enough, but it is at least a start, so I do fully support that.
The delivery of that training, having done the modules only 12 months ago, in fact,
means I have a great deal of faith and belief in the training providers that WALGA
has provided. The fact of it is that I know most of them because I have come into
contact with many of them over many years in other capacities. 989
...
Having done the course myself, I cannot fault it. There are some aspects that I
believe could be strengthened, but if you look at those 15 modules in the diploma
course, they cover most aspects of what you will find in daily life as a local
government–elected member.990

Committee reflection
8.245

The council performs an apex role. It is a local government’s governing body, and retains
responsibility for the performance of the local government’s functions. As discussed in
chapter 4, these functions encompass a broad range of complex matters.

985

ibid., p 5.

986

Tracey Roberts, President, and Tony Brown, Executive Manager Governance and Organisational Services, Western
Australian Local Government Association, transcript of evidence (part 1), 3 August 2020, p 4.

987

Submission 209 from Rod Henderson, 13 September 2019, p 2.

988

Submission 257 from a private citizen, 13 September 2019, p 5.

989

Henry Zelones, transcript of evidence, 21 October 2019, p 2.

990

ibid., p 10.
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8.246

The council is also solely responsible for setting the CEO’s performance indicators and
annually reviewing the CEO’s performance.

8.247

The Committee is concerned that council members may not be provided with sufficient
resources and training to carry out this challenging role.

8.248

In May 2020 the Review Panel recommended that council member training include areas
beyond the existing five foundational units such as integrated planning and reporting, land
use planning, and leadership, meeting and dispute management training for presiding
members.991

8.249

More recently, the Inquiry Panel into the City of Perth recommended that mandatory council
member training address:


the statutory roles and functions of, and the relationships between, the
council, Mayor or President, council members, the CEO and other
employees of the local government, including:



council’s role as the governing body of the local government and the
administration’s role in managing the local government’s operations;
–

decision-making processes of local governments, including
council and committee meeting procedures;

–

how council, the CEO and the administration can and should work
constructively; and

–

how council can and should monitor and manage the CEO’s and
the local government’s performance;



conduct and integrity in decision-making, including declaring and
managing conflicts of interests;



financial management and the Integrated Planning and Reporting
Framework; and



leadership, including council members’ role as elected representatives of
the community.992

8.250

The Committee agrees that council members should be provided with additional training to
assist them to discharge their responsibilities.

8.251

At a minimum this should address:


the distinction between council’s governance role and the operational functions of the
CEO and staff



council’s role in CEO recruitment, performance reviews, and terminating a CEO’s
employment.

991

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 42.

992

Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 3, p 51
(recommendation 47).
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8.252

The Committee also considers it essential that the DLGSC be resourced to support council
members to perform their role.

RECOMMENDATION 28
The Government give consideration to expanding council member training to address:

256



the distinction between council’s governance role and the operational functions of the
chief executive officer and staff



conducting chief executive officer recruitment and performance reviews, and terminating a
chief executive officer’s employment.

Chapter 8

The roles of council members and staff

CHAPTER 9
The Local Government Standards Panel
9.1

The Panel deals with minor breach complaints against council members. A minor breach is a
breach of the rules of conduct set out in the pt 2 of the Rules of Conduct Regulations or of a
local government’s local law relating to council member conduct. 993

9.2

The Panel’s role994 is limited. It enforces standards of council member conduct by receiving
and determining allegations of minor breach and, if the complaint is made out, imposing a
limited range of orders.

9.3

The Panel cannot deal with complaints of serious breach (offences against the LG Act or
another law) or recurrent breach (three or more minor breaches) against council members.

9.4

The Panel also has no power to determine complaints of misconduct or wrongdoing against
local government staff or former council members.

9.5

Throughout its inquiry the Committee heard a range of criticisms of the Panel and its
enabling legislation. Issues presented to the Committee included that:


the volume of minor breach complaints has increased dramatically in recent years



the Panel is slow to resolve complaints which undermines the effectiveness of the minor
breach system



the Panel’s orders are insufficient to deter council member misconduct



the complaint process puts local government CEOs in a conflicted position



appeal rights to the SAT are limited and the appeal system is unfair on council members



complaints impose an unreasonable burden on council members and prevent them from
carrying out their role.

9.6

Some of these issues relate to the appropriateness of the Panel’s powers and processes. The
Committee has made recommendations intended to address these issues and improve the
Panel system, should it be retained.995

9.7

However, the Committee has concluded that much of the criticism of the Panel reflects
broader issues that the Panel is neither intended nor able to address. In particular, the
evidence suggests that a disproportionate number of minor breach complaints are
generated by a small number of local governments that are experiencing underlying
dysfunction. The dysfunction is often a result of a breakdown in interpersonal relationships
between council members, staff, and the community.

9.8

Further, while complaints are relatively easy to lodge, the evidence suggests that what
constitutes a minor breach is poorly understood by the public, council members, and even

993

Local Government Act 1995 s 5.105.

994

As defined by pt 5 div 9 and sch 5.1 of the Local Government Act 1995.

995

The Committee notes the Review Panel’s recommendation that the Panel be replaced by an Office of the
Independent Assessor as an independent ‘one stop shop’ body to investigate and assess complaints against
elected members, and the Inquiry Panel into the City of Perth’s recommendation that the Panel be abolished and
council member conduct issues be dealt with by the State Administrative Tribunal: Local Government Review
Panel, Final Report – Recommendations for a new Local Government Act for Western Australia, Western Australia,
May 2020, pp 43–4 (recommendation 59); Anthony Power, Report of the Inquiry into the City of Perth, Western
Australia, 30 June 2020, vol. 3, p 111 (recommendation 332).
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some local government CEOs. This lack of understanding appears to relate in part to the
complexity of the Rules of Conduct Regulations that underpin the minor breach system.
9.9

As a result, the Panel is required to deal with a high volume of misconceived complaints. This
impedes the Panel’s ability to provide a speedy resolution to legitimate instances of
misconduct.

9.10

Several submissions called for the Panel to be disbanded. In the Committee’s view there is
still a role for the Panel to play. However, more needs to be done to prevent trivial instances
of council member misconduct from reaching the Panel, and to address underlying local
government dysfunction at an early stage.

9.11

This chapter:


describes the Panel and the minor breach system under the LG Act



summarises the various reviews and amendments to the minor breach system since its
inception in 2007



discusses issues raised in evidence and submissions before the Committee including:
o

the timeliness of Panel decisions

o

the appropriateness of the Panel’s powers and processes

o

avenues of review against Panel decisions.

Background to the Panel and the minor breach system
9.12

The Panel was established in 2007 following amendments to the LG Act.996 The amendments
introduced a complaint system for minor, recurrent and serious conduct breaches by
individual council members.

9.13

The amendments also introduced mandatory rules of conduct for council members, set out
in pt 2 of the Rules of Conduct Regulations. These include prohibitions against council
members disclosing confidential information, misusing local government resources,
improperly using their office to gain an advantage or cause detriment, undertaking a task
that contributes to the administration of their local government, or directing or influencing
staff.

9.14

The complaint system was introduced as a way for the State government to address
inappropriate behaviour by individual or small groups of council members. Prior to these
changes, the only avenue for action in response to inappropriate behaviour, other than
criminal prosecution, was against the council as a whole. 997

9.15

The DLGSC’s 2017 consultation paper 998 summarises the policy behind the minor breach
system as follows:
The minor breach system is intended to provide a mechanism to deter
inappropriate conduct by individual elected members that may lead to council
dysfunction, loss of trust between council and administration, impairment of the
local government’s integrity and operational performance, and a consequent
reduction in public confidence. The current minor breach system complements

996

Local Government (Official Conduct) Amendment Act 2007.

997

Hon John Bowler MLA, Minister for Local Government and Regional Development, Western Australia,
Legislative Assembly, Parliamentary Debates (Hansard), 16 November 2005, p 7381; Local Government (Official
Conduct) Amendment Bill 2005, Explanatory Memorandum, Legislative Assembly, p 1.

998

On stage one of the review of the Local Government Act 1995.
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local government codes of conduct with enforceable standards for specified
conduct that focuses on governance and integrity.999

9.16

The Panel does not deal with complaints of serious breach,1000 and may send a complaint
that would be a recurrent breach to the DLGSC. A recurrent breach is a council member’s
third minor breach. Allegations of recurrent breach or serious breach are assessed by the
DLGSC for possible referral to the SAT.1001

Composition of the Panel
9.17

The Panel consists of three members appointed by the Minister. One member must be an
officer of the DLGSC, one member must be a person who has experience as a local
government elected member, and one must be a person with relevant legal knowledge. 1002
The local government member is appointed from a list provided by WALGA. 1003

9.18

The departmental member is the presiding member of the Panel. This role is currently
performed by a Deputy Director General of the DLGSC.

9.19

The Panel also has three deputy members (again, one departmental member, one local
government member, and one legal member) who can act in the absence of the relevant
member.1004

9.20

Panel members who are not officers of the public service are entitled to remuneration in the
form of sitting fees, travel costs, and decision writing fees. These costs are invoiced to the
local government of the council member who is the subject of the complaint.1005 In 2018–19
$132,817.95 was paid to eligible members of the Panel 1006 and the average cost per Panel
finding or decision was $691.75.1007

The complaint process
9.21

Any person can make a minor breach complaint. 1008 Complaints are made to the complaints
officer of the council member’s local government. A complaint must be made in writing
within six months of the alleged breach.1009

999

Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
p 37.

1000

A serious breach is a breach by a council member of designated offence provisions under the Local Government
Act 1995 or another law.

1001

Local Government Act 1995 ss 5.112(2) and 5.116(2).

1002

ibid., sch 5.1 cl 2.

1003

ibid., sch 5.1 cl 4.

1004

ibid., sch 5.1 cl 3.

1005

ibid., sch 5.1 cl 9(3).

1006

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 46.

1007

Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 16.

1008

Section 5.107 of the LG Act provides that ‘a person who has reason to believe that a council member has
committed a minor breach may complain of the breach’. The LG Act also allows the DLGSC to send a minor breach
complaint to a complaints officer, and provides that a complaints officer may make a minor breach complaint:
Local Government Act 1995 ss 5.108(1) and 5.109(1).

1009

ibid., s 5.107(4).
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9.22

The complaints officer must acknowledge the complaint, give a copy to the council member
complained of, and send the complaint and any relevant material to the presiding member
of the Panel.1010

9.23

The DLGSC provides administration and support services to the Panel. Under the direction of
the presiding member, the DLGSC performs an initial examination of the complaint and
provides the council member an opportunity to respond in writing to the allegations. The
DLGSC may also request additional information from the complaints officer or the
complainant. Once this initial process is complete the DLGSC provides the available
information and a summary report to Panel members for consideration. 1011

9.24

The Panel performs its function at meetings. Meetings are conducted in private and are
minuted. Meeting quorum is three and questions are decided by a majority of votes. The
Panel ordinarily deals with six to 10 complaints per meeting. A single complaint can often
involve allegations of multiple breaches of the Rules of Conduct Regulations. The Committee
heard that Panel members can receive up to 800 or 900 pages of material to read in
preparation for each meeting.1012

9.25

The Panel can refuse to consider a complaint that is frivolous, trivial, vexatious, misconceived
or without substance.1013 Further, if the Panel is allocated a complaint that, if substantiated,
would be a recurrent breach, it can send the complaint to the DLGSC for assessment.1014

9.26

If the Panel considers a complaint it must determine whether the alleged minor breach
occurred. Any finding of minor breach must be based on evidence showing that it is more
likely than not that the breach occurred.1015

9.27

If the Panel finds that a minor breach occurred it can make one or more of the following
orders:

9.28



no sanction be imposed; or



the council member:
o

be publicly censured (usually in a local or state newspaper)

o

apologise publicly (either at a council meeting or in a local or state newspaper)

o

undertake specified training

o

pay the local government’s costs of the Panel process.1016

The Committee heard that the Panel usually takes a single meeting to decide on a complaint.
The legal member of the Panel then prepares written reasons reflecting the Panel’s decision
which Panel members review and approve out of session for publication.1017

1010

ibid., s 5.107(3).

1011

Local Government Standards Panel, Procedures and Practice Guidelines, March 2019, p 8.

1012

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 2.

1013

Local Government Act 1995 s 5.110(3A).

1014

ibid., s 5.111.

1015

ibid., s 5.106.

1016

ibid., s 5.110(6).

1017

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, pp 2 and 4.
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Reviews and amendments to the Panel and minor breach system
9.29

The Panel system has been the subject of a number of reviews and amendments since it was
established in 2007.

Review by the independent Standards Panel Review Committee
9.30

9.31

In June 2011 an independent Standards Panel Review Committee (Review Committee)
established by the DLG reported on the Panel and its supporting legislation. The Review
Committee’s key findings included that:


the Panel’s administrative processes are quite legalistic



complaints are not resolved quickly



the Panel has no power to dismiss vexatious or trivial complaints



complainants are engaging in apparent retaliatory behaviour that drains departmental
resources and monopolises Panel members’ time



the Panel has limited powers to meaningfully penalise council members found guilty of a
minor breach of conduct.1018

The Review Committee considered that if the Panel’s efficiency and effectiveness significantly
improved there may be an argument to expand its role. Expansion would require a reevaluation of the Panel’s composition and significant legislative changes. In contrast, if the
Review Committee’s recommendations were implemented and no significant efficiencies
were achieved, the Review Committee recommended that consideration be given to
abolishing the Panel and formulating a new disciplinary framework.1019

Amendments made by the Local Government Legislation Amendment Act 2016
9.32

Following the Review Committee’s report, limited changes to the Panel system were made by
amendments to the LG Act introduced into Parliament in 2014 and passed in 2016. 1020 These
amendments introduced the Panel’s discretionary power to dismiss frivolous, trivial or
vexatious complaints and provided a mechanism for complaints to the Panel to be
withdrawn.

Review of the Local Government (Rules of Conduct) Regulations 2007 and the minor breach system
9.33

In 2015 the DLGC commenced a review of Rules of Conduct Regulations and the minor
breach complaint system (2015–16 Review).

9.34

The 2015–16 Review found that many of the issues identified in the Review Committee’s
2011 report continued to be raised:
It appears that the processes and practices of the Panel are not well known or
understood. Stakeholders commonly express the view that they perceive the
process as slow, non-transparent and legalistic, contrary to the intent of the
legislators or the expectations of the sector when it commenced. There is also
some perception that the Panel focuses too much on the letter of the law and
gives insufficient regard to the interests of local government when making its
findings.

1018

Department of Local Government, A Review of the Operation of the Local Government Standards Panel and its
Supporting Legislation, report prepared by the Standards Panel Review Committee, Western Australia, June 2011,
p 5.

1019

ibid., p 10–11.

1020

Local Government Legislation Amendment Act 2016.
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In part, these perceptions may be a result of a mismatch between original local
government sector expectations, which envisaged standards panels as roving
independent investigators and mediators, with a strong on-the-ground role, and
the rule-based, contravention-focused system which was enacted with the Panel as
a quasi-judicial disciplinary body with no investigatory or mediating powers. 1021

9.35

The 2015–16 Review also noted that around 60 percent of complaints to the Panel from 2007
to 2015 related to inconsequential behaviour with no serious operational consequences for
local governments.1022

9.36

The review sought the sector’s input on a number of amendments to the Rules of Conduct
Regulations designed to improve clarity, remove duplication, and minimise the scope of
complaints about inconsequential matters.1023

The DLGSC’s review of the LG Act
9.37

9.38

Reforms to the Panel and the Rules of Conduct Regulations were also a focus of stage one of
the DLGSC’s current review of the LG Act. The DLGSC’s comprehensive consultation paper on
stage one of the review released in November 2017 noted that:


between the commencement of the system in late 2007 and August 2015, 68 percent of
the total minor breach allegations (343 allegations out of 507 in total) were generated
from less than 10 percent of the State’s local governments and involved complaints
against just 6 percent of all council members



80 local governments have not used the system at all



while the minor breach system appears to be supported in principle by the local
government sector, the current system can be slow, and does not necessarily allow for
early intervention to address inappropriate behaviour



the significant number of complaints and the procedural fairness requirements of the
LG Act mean that the process is lengthy and the goal of deterring inappropriate conduct
by individual council members may consequently be lost



a breach finding may be an overreaction to a matter which is relatively minor, and which
could be better dealt with in other ways.1024

The DLGSC’s consultation paper sought feedback on a number of options to improve the
current system including:


creating a sector-based Conduct Review Committee of councillors and stakeholders with
powers to dismiss trivial or non-compliant complaints, order mediation or a public
apology, and refer appropriate matters to the Panel



giving the Panel the power to order parties to attend mediation before it will consider a
complaint



expanding the range of orders available to the Panel to include suspending a council
member from attending council meetings and ordering a council member to pay
compensation to their local government

1021

Department of Local Government and Communities, Consultation Paper: A Review of the Local Government (Rules
of Conduct) Regulations 2007 and Minor Breach Disciplinary Framework, November 2015, pp 60–1.

1022

ibid., p 3.

1023

ibid., pp 5–7.

1024

Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
pp 44–5.
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9.39



introducing a complaint lodgement fee that can be refunded if the complaint is
successful



requiring local governments to publish the number, cost and outcome of minor breach
complaints in their annual report and table minor breach decisions at council
meetings.1025

The consultation paper also proposed:


streamlining the Rules of Conduct Regulations to focus on a few key prohibitions, with
the remaining issues to be dealt with by each local government under their code of
conduct



replacing the Rules of Conduct Regulations with a set of high-level principles in the
LG Act, breach of which would result in referral to the sector-based Conduct Review
Committee.1026

Amendments made by Local Government Legislation Amendment Act 2019
9.40

9.41

In July 2019 amendments to the LG Act resulting from the 2015–16 Review and stage one of
the DLGSC’s review made several changes to the minor breach system.1027 These included:


providing that a council member can commit a minor breach as a candidate



reducing the time in which a complaint can be lodged from two years to six months



giving the Panel the power to order that no sanction be imposed if a minor breach
finding is made



giving the Panel the power to order a council member to reimburse their local
government for the cost of the panel proceedings if a minor breach finding is made



introducing a power for the Panel to request that parties participate in mediation before
dealing with a complaint



creating an offence for disclosing any details of a minor breach complaint before it is
finalised



requiring local governments to publish an online register of complaints.

At a hearing with members of the Panel on 21 October 2019 the Committee heard that it is
too early to ascertain the effect of the July 2019 amendments. 1028

Introduction of a model code of conduct
9.42

As discussed from 8.91, amendments to the LG Act passed in July 2019 (but not yet in force)
will introduce a model code of conduct that all local governments must adopt.

9.43

At a hearing in August 2019 Sheryl Siekierka, Director of Strategic Initiatives at the DLGSC,
described the tripartite structure of the proposed model code of conduct to the Committee:
The first part is about principles of behaviour—guiding principles on which
behaviour will be judged. The second part will be about behaviours that are
expected and that breaches of which will be dealt with at the local level. It is giving
local governments more power to deal with those sorts of matters at the meetings.
The third part will be the rules of conduct, which will go to the standards panel. It

1025

ibid., pp 47–54.

1026

ibid., pp 40–3.

1027

Local Government Legislation Amendment Act 2019.

1028

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 19.
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is putting down more of the responsibility locally to deal with name-calling or
whatever might happen.1029

9.44

9.45

Consistent with the framework described by Ms Siekierka, the Code of Conduct Draft and
Guidelines released by the DLGSC in September 2019 include:


a Part A setting out principles of behaviour that council members and candidates are
expected to follow.



a Part B setting out the standards of behaviour that council members must meet in order
to uphold the principles set out in Part A



a Part C setting out rules of conduct, an alleged breach of which can be referred to the
Panel as a minor breach.

Local governments will not be able to amend Parts A or C, but can include additional
behaviours in Part B that are not inconsistent with the model code of conduct.1030

Local Government Review Panel and Inquiry Panel into the City of Perth
9.46

Several recent reports have recommended that the Panel be replaced by a new independent
body to deal with local government conduct issues.

9.47

The Review Panel recommended that the Panel’s functions be given to an Office of the
Independent Assessor, who could act as an independent ‘one stop shop’ for complaints
against elected members. The Review Panel also recommended that the Office of the
Independent Assessor’s powers include investigating complaints, ordering compulsory
mediation, and dealing with abuses of process.1031

9.48

The Inquiry Panel into the City of Perth recommended that:


the Rules of Conduct Regulations and conduct provisions of the LG Act be replaced by a
mandatory code of conduct1032



the Panel be abolished and the SAT be given jurisdiction to deal with alleged failures by
council members to comply with their obligations under the mandatory code of
conduct1033



an independent statutory office of the Inspector of Local Government be established,
with broad responsibilities and powers including dealing with complaints about council
members in relation to the Code and bringing legal proceedings against council
members for failing to comply with their obligations under the mandatory code of
conduct.1034

1029

Sheryl Siekierka, Director, Strategic Initiatives, Department of Local Government, Sport and Cultural Industries,
transcript of evidence, 5 August 2019, p 11.

1030

Department of Local Government, Sport and Cultural Industries, Mandatory Code of Conduct for Council Members,
Committee Members and Candidates – Draft for Consultation, September 2019, p 3.

1031

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 44.

1032

Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 3, pp 45–6
(recommendations 20–23).

1033

ibid., vol. 3, pp 111–12 (recommendations 332–3).

1034

ibid., vol. 3, pp 108–10 (recommendations 323–5).
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Volume of complaints to the Panel
9.49

The number of complaints to the Panel has increased significantly in recent years as shown in
Table 11 below.

Table 11. Number of complaints to the Local Government Standards Panel
2014–15

2015–16
55

2016–17
55

2017–18
68

2018–19
82

2019–20

147

115

[Source: Local Government Standards Panel Annual Reports; Duncan Ord, Director General, Department of Local
Government, Sport and Cultural Industries, email, 31 July 2020.]

FINDING 35
The Local Government Standards Panel received 115 minor breach complaints in 2019–20 and
147 minor breach complaints in 2018–19. The number of complaints to the Panel has increased
significantly in recent years.
9.50

The Committee raised the increasing volume of complaints with the local government
member of the Panel, Cr Paul Kelly, and the legal member of the Panel, Emma Power, at a
hearing on 21 October 2019.

9.51

The Committee heard that a large portion of this increase was due to ongoing dysfunction in
a relatively small group of councils. The Panel emphasised that 55 percent of complaints
received by the Panel in 2018–19 came from just four councils.1035

9.52

The number of complaints for each local government are publicly available in the Panel’s
annual reports. The Committee notes that the DLGSC is either conducting or has recently
concluded an authorised inquiry into the two highest contributing local governments in
2018–19, being the City of Melville and the Shire of Toodyay (25 complaints each).1036

9.53

The Committee heard that the over-representation of complaints among a small number of
local governments is due to an escalating cycle of ‘tit for tat’, where an initial complaint leads
to counter-complaints and increasing dysfunction within a council.1037

9.54

Panel members also attributed the rise in complaints to the prevalence of social media, and
to councillors not appreciating that the Rules of Conduct Regulations apply to their actions
both inside and outside of council meetings.1038

1035

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 5. The Panel’s 2018–19 annual report confirms that 81 of the 147 complaints received during
2018–19 (55%) concerned the four local governments with the highest number of complaints: Local Government
Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local Government, Sport and
Cultural Industries, Western Australia, 17 September 2019, p 9.

1036

Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 9.

1037

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 5; and
Ian Cowie, Chief Executive Officer, City of Gosnells, and Garry Hunt, Chief Executive Officer, City of Joondalup,
transcript of evidence, 28 October 2019, pp 5–6.

1038

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, pp 5–6.
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9.55

One submission to the Committee suggested that the rising number of complaints does not
suggest the existence of a major problem between local governments and their communities
across Western Australia, but instead indicates specific issues in a few councils:
Overall, [in 2017–18] there were fewer than six complaints per ten councils and less
than one-third of those determined were upheld. That's less than one upheld
complaint for every five councils in WA over the whole year. ...
The large proportion of complaints represented by two local governments
suggests that an early-identification process for such local governments would be
a more productive approach than after-the-event intervention.1039

9.56

The Committee notes that complaints lodged in 2019–20 concerned only 26 of Western
Australia’s 139 local governments.1040

9.57

Despite the rising number of complaints, the number of local governments in relation to
which complaints have been received has remained fairly consistent since the Panel began
reporting on this metric in 2016, as set out in Table 12 below.

Table 12. Local governments subject to minor breach complaints
2015–16

2016–17

2017–18

2018–19

2019–20

Minor breach complaints received

55

68

82

147

115

Local governments with council members
subject to a complaint

22

26

26

25

26

[Source: Local Government Standards Panel annual reports; Duncan Ord, Director General, Department of Local
Government, Sport and Cultural Industries, email, 31 July 2020.]

9.58

Further, the Committee’s analysis of the Standard’s Panel’s annual reports indicates that
88 of Western Australia’s 139 local governments (63 percent) did not received a minor
breach complaint between 2015–16 and 2018–19.

9.59

This was reflected in hearings before the Committee, where several council members and
staff indicated that they have had little or no interaction with the Panel.1041

9.60

The Committee considers that the recent increase in complaints to the Panel can be
attributed to heightened dysfunction in a small number of local governments, and does not
reflect a spreading dysfunction in the local government sector.

FINDING 36
The 115 minor breach complaints received by the Local Government Standards Panel in 2019–20
concerned council members from 26 local governments, and the 147 complaints received in
2018–19 concerned council members from 25 local governments.
FINDING 37
The recent increase in the number of complaints to the Local Government Standards Panel
indicates heightened dysfunction within a small number of local governments and does not reflect
a spreading dysfunction within the local government sector as a whole.
1039

Submission 79 from Ian Ker, 20 August 2019, pp 10–11.

1040

Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 9.

1041

Phillip Blight, President, Shire of Wagin, transcript of evidence, 27 February 2020, p 8; Stephen Strange, President,
Shire of Bruce Rock, transcript of evidence, 28 February 2020, p 6; and Carissa Bywater, Chief Executive Officer,
Town of Mosman Park, transcript of evidence, 16 March 2020, p 4.
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The minor breach system remains poorly understood
9.61

The DLGSC publishes an online guide to the minor breach system for council members,
complaints officers and members of the community. The online guide describes the minor
breach system, sets out the Panel’s process for dealing with minor breach complaints, and
discusses the Rules of Conduct Regulations with illustrative case studies. 1042

9.62

At the Committee’s request the DLGSC provided details of the 147 complaints received by
the Panel from 1 July 2018 to 30 June 2019. The Committee’s analysis of this information
suggests that a large number of baseless complaints continue to be lodged.

9.63

Of these 147 complaints:

9.64



80 (54 percent) resulted in a finding that no breach occurred



27 (18 percent) resulted in a finding that a breach occurred



six were referred to the DLGSC as potential serious or recurrent breaches



the Panel refused to deal with 28 (19 percent)



six were invalid, withdrawn, or suspended when the respondent ceased to be a council
member.

The Committee is concerned that only 33 (22 percent) of the 147 complaints to the Panel in
2018–19 resulted in findings of breach or referral to the DLGSC for further action.

FINDING 38
A large number of minor breach complaints are unsuccessful. Only 33 (22 percent) of the
147 complaints to the Local Government Standards Panel in 2018–19 resulted in findings of breach
or referral to the Department of Local Government, Sport and Cultural Industries for further action.
9.65

9.66

The Committee also analysed the 147 complaints received by the Panel in 2018–19 by
complainant type and success rate:


66 complaints were lodged by members of the public, five (8 percent) of which resulted
in findings of breach or referral to the DLGSC



52 complaints were lodged by councillors or mayors/presidents, 12 (23 percent) of which
resulted in findings of breach or referral to the DLGSC



29 complaints were lodged by CEOs, 16 (55 percent) of which resulted in findings of
breach or referral to the DLGSC.

The low success rates indicate that more than a decade after the creation of the Panel, what
constitutes a minor breach remains poorly understood by members of the public, council
members, and some CEOs.

FINDING 39
The minor breach system remains poorly understood by members of the public, council members,
and some chief executive officers.

1042

Department of Local Government, Sport and Cultural Industries, web page reviewed 1 October 2019, The minor
breach system. See: https://www.dlgsc.wa.gov.au/local-government/local-governments/compliance-andgovernance/breaches-of-the-local-government-act/minor-breach-findings/the-minor-breach-system. Viewed
9 January 2019.
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Timeliness of Panel proceedings
9.67

The President of WALGA told the Committee that a fast and effective mechanism for
addressing council member behaviour is required to maintain public confidence in local
governments:
If someone is in breach of something, it needs to be very quick and very
responsive and onto it today, so that the behaviour stops, the community sees that
something has happened, the local government can feel good about their
business, and we all move forward.1043

9.68

The CEO of the City of Albany also emphasised the importance of timely determination of
complaints:
There have been some complaints in the past around the timeliness of the
decision-making process. I think that has tightened up now, but I think what I
would say is that if anyone lodges any complaint, whether that is to the standards
panel or around conduct in any organisation, the most important thing is dealing
with that quickly, because if you do not deal with it quickly and get an outcome,
then that can potentially manifest into other bad behaviours.1044

9.69

The Committee heard that the Panel takes at least six months just to dismiss a complaint.1045
Submissions told the Committee that unless poor behaviour is called out in a timely manner
there is no improvement in council member conduct. 1046

9.70

The Panel’s annual reports confirm that in 2018–19 it took, on average, over six months for
the Panel to finalise a complaint. The average working days taken to finalise complaints are
set out in Table 13 below.1047

Table 13. Average working days to finalise a complaint to the Local Government Standards Panel
2014–15

2015–16
162

2016–17
155

2017–18
191

2018–19
178

135

[Source: Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 10.]

Reasons for the delay
9.71

The high number of complaints continues to affect the timeliness of the Panel’s proceedings.
As set out above, the Panel is required to deal with a large number of complaints that are
ultimately unsuccessful.

9.72

Panel members explained that the power to refuse to deal with frivolous or trivial complaints
has not significantly reduced the Panel’s workload since it was introduced in 2016. The
Committee heard that, based on legal advice and SAT decisions, the Panel is required to give

1043

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, pp 20–1.

1044

Andrew Sharpe, Chief Executive Officer, City of Albany, transcript of evidence, 27 February 2020, p 8.

1045

Submission 225 from a private citizen, 13 September 2019, pp 2–3.

1046

Submission 252 from a private citizen, 13 September 2019, p 15.

1047

In August 2020 the DLGSC told the Committee that the Panel’s average working days taken to process a
complaint had reduced by 10 percent in 2019–20: Department of Local Government, Sport and Cultural Industries,
‘Select Committee into Local Government – Appearance – 3 August 2020’, 3 August 2020, tabled by Duncan Ord,
Director General, Department of Local Government, Sport and Cultural Industries during hearing held
3 August 2020, p 3.
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a similar level of consideration to complaints that it dismisses using this power as it does to
complaints that are dealt with on their merits.1048
9.73

The procedural requirements of the LG Act also affect how quickly the Panel can deal with a
complaint. In October 2019 the Committee heard that the procedural fairness requirements
of the LG Act and the pre-hearing procedures carried out by the DLGSC mean that there is
around a three month period between when a complaint is lodged with a local government
complaints officer, and when the complaint is first considered by the Panel at a meeting. 1049

9.74

The Committee also heard that turnover of Panel members has a significant impact on the
timeliness of Panel proceedings, as the Panel is often unable to meet until a new member is
appointed.1050

FINDING 40
There is a lengthy period between lodgement of complaints and a final decision by the Local
Government Standards Panel. Slow resolution of complaints significantly detracts from the Local
Government Standards Panel’s effectiveness.
FINDING 41
The Local Government Standards Panel’s power to refuse to deal with frivolous or trivial
complaints has not significantly reduced its workload since the power was introduced in 2016.
FINDING 42
The procedural fairness requirements of the Local Government Act 1995, and the Local
Government Standards Panel’s pre-hearing procedures, mean that it takes around three months
for the Local Government Standards Panel to first consider a complaint.
9.75

The Director General of the DLGSC explained that steps are being taken to improve the
timeliness of Panel decisions:
I have not been happy with our responsiveness, not because the panel has not
been doing the best job that they can, but because the timeliness of dealing with
matters before the panel was really quite unacceptable. We sought the minister’s
support to expand the panel for us to speed up matters, really on the basis that
justice delayed is justice denied. I think there were matters that were sitting there
for a very long period of time and in fact exacerbating the very issues that people
wanted resolved. 1051

9.76

The DLGSC has allocated additional resources to support the Panel. The Committee received
evidence that the total cost to the DLGSC of supporting the Panel in salaries and associated
costs was $406,114 in 2017–18 and $258,945 in 2018–19, with the higher costs in 2017–18
reflecting time spent dealing with the backlog of complaints and refining processes and

1048

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, pp 6–7.

1049

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 4.

1050

ibid., pp 1–2.

1051

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, pp 9–10.
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practises.1052 Panel members gave evidence that the Panel receives adequate administrative
support from the DLGSC.1053
9.77

The Panel has clearly been making a considerable effort to deal with the increasing volume
of complaints. In 2018–19 the Panel almost doubled its workload, holding 22 meetings
compared to 14 meetings in 2017–18.1054 The Committee heard that the change from
monthly to fortnightly meetings has been a major factor in addressing delay.1055

9.78

In October 2019 the Committee heard that the Panel had worked through its backlog of
complaints and was substantially up to date.1056

9.79

In August 2020 the DLGSC told the Committee that some complaints were being heard by
the Panel within a month of receipt. The Committee clarified with the DLGSC:
Hon DIANE EVERS: That one-month period that you are referring to, is that an
average or a minimum? Do we still have some that are taking six months or
longer?
Mr MacMILE: The month is probably a good outcome for relatively minor matters,
given the procedural fairness that needs to take place. It is unusual now for
matters to take that long—months to come to the panel.1057

FINDING 43
The Department of Local Government, Sport and Cultural Industries and the Local Government
Standards Panel have taken steps to improve the timeliness of Local Government Standards Panel
decisions.

Issues raised regarding the Panel’s powers and processes
9.80

Submissions raised a range of specific issues regarding the process by which the Panel deals
with complaints.

Insufficient evidence gathering powers
9.81

Several submissions criticised the Panel for not sufficiently investigating complaints, leading
to poor quality or inconsistent decisions. Issues included the inability for the Panel to take
sworn evidence, the absence of an oral hearing before the Panel, and the standard of proof
applied by the Panel.

9.82

In particular, several individuals who have been involved in minor breach complaint
proceedings criticised what they saw as the unfairness of the Panel relying on prejudicial
evidence, and not testing evidence through an in-person hearing or independent
investigation.

1052

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 46.

1053

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 2.

1054

Local Government Standards Panel, 2018–19 Annual Report, report prepared by the Department of Local
Government, Sport and Cultural Industries, Western Australia, 17 September 2019, p 3.

1055

Gordon MacMile, Director Strategic Coordination and Delivery, Department of Local Government, Sport and
Cultural Industries, transcript of evidence, 3 August 2020, p 11.

1056

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, pp 4–5.

1057

Gordon MacMile, Director Strategic Coordination and Delivery, Department of Local Government, Sport and
Cultural Industries, transcript of evidence, 3 August 2020, p 12.
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9.83

The Committee notes, however, that the LG Act does not provide the Panel with investigative
or coercive evidence-gathering powers.

9.84

The Panel’s Procedures and Practices Guidelines published March 2019 (Procedures and
Practices Guidelines) confirm that the Panel:
is a statutory decision-making adjudicative body empowered by the Act to take
action, other than investigatory action, in relation to a complaint that a council
member has committed a minor breach.1058

9.85

Relevantly, the Procedures and Practices Guidelines state that the Panel:


does not have powers to compel a person to give evidence, give evidence under oath, or
produce a document1059



can only make a decision based on the evidence presented to it and any relevant
notorious facts1060



conducts proceeding with as little formality and technicality and with as much expedition
as the requirements of the law and a proper consideration of the complaint permit 1061



may receive evidence in any form and in any manner that it considers will assist it to deal
with a complaint including hearsay evidence, copies of documents, and other
information that the Panel considers relevant1062



if the Panel thinks it desirable or appropriate – for example, to assess the credibility of a
witness or to resolve conflicting accounts of the facts – the Panel may grant the party
concerned an opportunity to be heard to adduce evidence. 1063

9.86

An experienced Panel member could only recall one instance of the Panel holding an oral
hearing since he joined the Panel in 2012.1064

9.87

The Committee notes that it is an offence to give false or misleading information in a
complaint or to the Panel.1065 Panel members told the Committee that they are not aware of
anyone ever being prosecuted for this offence, and told the Committee that they are not
equipped to investigate the information they receive.1066

9.88

The concerns raised in submissions suggest that there may be a disconnect between public
expectations of the Panel’s ability to investigate and test complaints, and the Panel’s actual
powers and processes as set out in the LG Act and described in its Procedures and Practices
Guidelines.

1058

Local Government Standards Panel, Procedures and Practice Guidelines, March 2019, p 4.

1059

Local Government Standards Panel, Procedures and Practice Guidelines, March 2019, p 7.

1060

ibid.

1061

ibid., p 13.

1062

ibid., p 15.

1063

ibid.

1064

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 2.

1065

Local Government Act 1995 s 5.124.

1066

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 19.
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9.89

The DLGSC may wish to clarify this issue by making the Procedures and Practices Guidelines
publicly available.

FINDING 44
The Local Government Standards Panel does not have the power to compel a person to give
evidence, give evidence under oath, or produce a document.
The Local Government Standards Panel cannot investigate complaints and can only make a
decision based on the evidence presented to it.
9.90

Ian Cowie, CEO of the City of Gosnells and formerly a departmental officer involved in
designing the minor breach system, told the Committee that giving the Panel greater
evidence gathering powers may improve the fairness of its decisions:
I think that makes [a] degree of sense; otherwise, it is whoever writes the most
coherent complaint or coherent defence is likely to come forward and be
successful.1067

9.91

However, Mr Cowie also explained that the Panel was always intended to be a quick and
relatively informal process:
I think, with that standards panel, I designed that just before I left [the
Department]. It was meant to be a really short, sharp intervention to bring people
to the table and get them to, hopefully, see sense. The process has become far too
bureaucratic and legalistic. You have got 20-plus page reports that come out on
little issues, which was never the conception, but it has gone that way with appeals
and the like. For me, it was never designed to go down that path, so I think ... the
standards panel needs review.1068

9.92

The Committee received a similar description of the Panel’s genesis from the DLGSC’s
Director of Strategic Initiatives, Sheryl Siekierka:
prior to the introduction of the standards panel, all complaints went to the SAT. It
was considered that that was a very lengthy and costly process. There needed to
be something introduced that would allow a quicker turnover of complaints that
was not so legalistic and costly and that lessons could be learnt from so that
behaviours could be modified in local government. That was the justification for
introducing the standards panel in the first place. 1069

9.93

The Committee is concerned that expanding the Panel’s investigatory and evidence
gathering powers may further lengthen the time taken to determine complaints, and
undermine the minor breach system’s intended utility as a quick and relatively informal
complaint process.

FINDING 45
Expanding the Local Government Standards Panel’s investigatory and evidence gathering powers
may further lengthen the time taken to determine a complaint.

1067

Ian Cowie, Chief Executive Officer, City of Gosnells, transcript of evidence, 28 October 2019, p 6.

1068

ibid., p 5.

1069

Sheryl Siekierka, Director Strategic Initiatives, Department of Local Government, Sport and Cultural Industries,
transcript of evidence, 5 August 2019, p 11.
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Improvements to the complaint form
9.94

Panel members suggested that changes be made to DLGSC’s form for lodging a minor
breach complaint. The Committee heard that the current form adds to the difficulty of the
Panel’s task:
Mr KELLY: ... the way the form is constructed, it is very easy for somebody to go
down and just tick every box and lodge a complaint.
Mrs POWER: With no basis.
Mr KELLY: And then bundle 60, 70 or 80 pages of minutes, the code of conduct,
Facebook posts, press clippings, whatever and bundle it all up and lodge it. The
challenge for the panel members is to then try to unpick that and work out which
bits relate to which complaint—the breach of which rule. That is a massive job. You
spend a lot of time doing that.1070

9.95

The Committee heard that an improved form could assist complainants to focus on whether
their complaint constitutes a breach of the Rules of Conduct Regulations, and reduce the
quantity of unrelated material that has to be reviewed by the Panel and the council member
who is the subject of the complaint.1071

9.96

The Committee notes evidence, referred to at 9.24 above, that the Panel meets twice per
month and members are required to review up to 900 pages of material prior to each
meeting.1072

9.97

Improving the complaint form appears to be a quick and easy way to reduce this significant
workload, improve the Panel’s efficiency, and reduce the delay in Panel decisions.

RECOMMENDATION 29
The Department of Local Government, Sport and Cultural Industries review the minor breach
complaint form in consultation with members of the Local Government Standards Panel.
Audio recordings of council meetings
9.98

Panel members strongly supported councils being required to provide the Panel with audio
recordings of council meetings relevant to a minor breach complaint:
If you want the standards panel to operate properly, we have to ensure the
veracity of the information that is given to us. Unfortunately, you cannot get that
from just the minutes of the meeting, as some of you would appreciate, having
been councillors. The minutes really just record the decision. A lot of what is
involved in the complaints is the behaviour of the councillors at the actual meeting
and things that are said between councillors.1073
...
The only way to check the veracity of that kind of allegation is to listen to the
transcript. It does give you a sense of what is happening in the meeting as well

1070

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 3.

1071

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 18.

1072

ibid., p 2.

1073

ibid., p 11.
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and what may have precipitated the circumstance, which is valuable information
for the panel, or at least for me as a panel member. 1074

9.99

In the Committee’s view this is another relatively simple change that could greatly improve
the Panel’s ability to accurately determine complaints. 1075

RECOMMENDATION 30
The Government consider requiring local governments to provide the Local Government
Standards Panel with any audio or video recordings of council meetings that relate to a complaint
of minor breach.
Conflicts for CEOs
9.100

As described at 9.21 and 9.22, complaints of minor breach are made to a complaints officer
who notifies the parties and sends relevant material to the Panel. The complaints officer can
also make a minor breach complaint on their own initiative.1076

9.101

The LG Act requires local governments to designate a complaints officer. The local
government CEO is the default complaints officer if no other person is designated. 1077

9.102

The complaints officer’s role is facilitative only—the LG Act does not require a complaints
officer to initiate complaints against a council member or adjudicate on a complaint
presented to them. One member of the Panel described the complaints officer role as the
‘postbox’ that initially receives complaints and passes them onto the Panel.1078

9.103

However, one local government CEO told the Committee that even this facilitative role can
create tensions between the CEO and council members:
I think it is very difficult for a CEO that is working with a local government where
all you are really is the conduit for the complaint being received and providing that
on to the Local Government Standards Panel. … It puts the CEO in a very difficult
position. Even though they have reported it and they are impartial, they do not
have any role in the decision of the standards panel, but it can create some tension
in organisations where particularly there might be either two councillors or
community members that have got angst and then, unfortunately, the CEO might
not be seen as somebody who is removed from the process.1079

9.104

The Committee also heard that a CEO, in their capacity as complaints officer, is required to
process complaints against council members who may later sit on the CEO’s performance
review panel.1080 At a hearing with several local government CEOs the Committee heard that

1074

ibid., p 19.

1075

The Committee notes the Review Panel’s recommendation that, at a minimum, audio recordings of public parts of
council meetings should be available on a local government’s website when the meeting minutes become
available, and the Inquiry Panel into the City of Perth’s recommendation that local governments be required to
audio-visually record all council and committee meetings: Local Government Review Panel, Final Report –
Recommendations for a new Local Government Act for Western Australia, Western Australia, May 2020, p 41
(recommendation 55); Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020,
vol. 3, p 54 (recommendations 57).

1076

Local Government Act 1995 s 5.109.

1077

ibid., s 5.120.

1078

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 9.

1079

Andrew Sharpe, Chief Executive Officer, City of Albany, transcript of evidence, 27 February 2020, p 8.

1080

Garry Hunt, Chief Executive Officer, City of Joondalup, transcript of evidence, 28 October 2019, p 7.
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this obligation on CEOs to ‘report their employer’ leads to strained relationships and
perceived conflicts of interest.1081
The CHAIRMAN: ... It has been suggested in a number of the submissions we
have received that one of the problems, which is very evident in the act, we are
told, is that you have a situation that sets up CEOs against elected members,
because the CEO is compelled to lodge a complaint, and the only thing that
elected members can do to get back at the CEO is the hiring and firing. I do not
know whether this is just an isolated complaint, but is there any substance to it in
your experience?
Mr HUNT: Yes, there is some substance to it. CEOs need to be able to act without
fear or favour. If you are my age, it is okay. But if you are someone who has kids
and mortgages and all kinds of things, it is not quite as easy to act without fear or
favour. The challenge is that the reporting mechanism is confidential for the most
part. Once you do it and someone knows that it has been reported, then people
draw conclusions and it does become problematic. You could well have reported
an elected member who is sitting on your performance review panel. You would
think that if someone had been reported and they were on performance review
panel, they would excuse themselves, but there is no requirement to and no-one
else knows necessarily that the individual has even been reported. You could have
a really tricky situation in that way.
Mr COWIE: Chair, that is one of the things that Local Government Professionals,
which is the body representing officers in local government, has called for. If a CEO
has been involved in reporting an elected member, effectively, for a period that
elected member should not be involved in the performance review or the review
should be done by somebody independent, like a local government commissioner,
like the Public Sector Commission. Just to give that air of independence that the
officer was obliged to do something and should not be punished for doing what
they were obliged to do by law.

9.105

However, one council member raised concerns regarding the suggestion that a council
member the subject of a minor breach complaint should be excluded from the CEO’s
performance review:
This would have to be the most dangerous suggestions [sic] I have come across in
all the submissions to the Select Committee or as part of the Local Government
Act review. It is obviously open to gross abuse. In such a scenario, all a CEO would
have to do is constantly launch complaints against Councillors they don’t like and
if they haven’t bullied them out of the local government they don’t have to be
accountable to them.1082

Committee reflection
9.106

In the Committee’s view a local government CEO should have as little involvement as
possible in a minor breach complaint against a council member of their local government.

9.107

The Committee accepts that the complaints officer role under the LG Act is facilitative only.
However, in the Committee’s view there is a real risk that even this limited involvement may
interfere with a council member’s ability to participate in the CEOs performance review
process.

1081

Andrew Brien, Chief Executive Officer, City of Bayswater, transcript of evidence, 28 October 2019, p 7; and
submission 208 from the City of Swan, 13 September 2019, p 3.

1082

Private correspondence, 31 October 2019, p 2.
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9.108

An independent external performance review process for CEOs may go some way to
addressing this issue. However, as discussed in the previous chapter, the DLGSC’s draft CEO
recruitment, performance review and early termination standards do not propose to require
local governments to engage external consultants or seek independent expert advice to
assist with performance reviews.

9.109

Further, retaining the CEO as the default complaints officer role would still have potential to
undermine trust and open communication between a CEO and council members outside of
the performance review process.

9.110

The Committee notes also that if a council member fails to comply with an order made by
the Panel, it falls to the CEO of their local government to enforce compliance through SAT
proceedings.1083 This further blurs any distinction that a CEO complaints officer plays a
facilitative as opposed to substantive role in the minor breach process.

9.111

The Committee also heard that a local government CEO could lodge a baseless minor breach
complaint against a council member, and use that complaint as a basis to exclude that
council member from the CEO performance review process. Taking CEOs out of the minor
breach system will remove this possibility.

9.112

The Committee notes that the DLGSC’s recent consultation process1084 recorded broad
support for the DLGSC being the single place for receiving complaints about possible
breaches by council members.1085

9.113

The Committee notes also the Review Panel’s recommendation that complaints against
council members be received by an Office of the Independent Assessor, and CEOs be
removed from processing and determining these complaints.1086

9.114

In the Committee’s view it would be preferable for the complaints officer role to be removed,
and all minor breach complaints to be made directly to the DLGSC or any independent body
established to deal with complaints against council members.

RECOMMENDATION 31
The complaints officer role be removed, and all minor breach complaints be made directly to the
Department of Local Government, Sport and Cultural Industries or any independent body
established to deal with complaints against council members.
Insufficient penalties
9.115

The Committee heard that the range of orders available to the Panel following a finding of
minor breach is insufficient to deter misconduct.

9.116

The DLGSC told the Committee that its feedback from the sector has been that council
members do not want to be reported to the Panel, and that the minor breach system is
effective in getting council members to be more thoughtful about their actions.1087

1083

Local Government Act 1995 s 5.118.

1084

For stage two of the review of the Local Government Act 1995.

1085

Department of Local Government, Sport and Cultural Industries, Consultation report – Interventions, Western
Australia, November 2019, p 4.

1086

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 43.

1087

Sheryl Siekierka, Director Strategic Initiatives, Department of Local Government, Sport and Cultural Industries,
transcript of evidence, 5 August 2019, p 11.
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9.117

In contrast, however, some council members told the Committee that the Panel process has
little or no impact on council member behaviour.1088 Concerns were expressed in
submissions that the range of penalties available to the Panel have no real impact:
Penalties such as a small newspaper advertisement offering a token and forced
apology often more than a year after any said incident is insufficient as a deterrent
for poor conduct. 1089

9.118

The President of the Shire of Coolgardie commented that the Panel sometimes lacks the
ability to impose appropriate penalties. He suggested that the Panel’s powers be expanded
to include appointing a mentor:
I do believe there is a place for it. It has operated reasonably well for our shire in
my experience. I think it is just a matter of how, going forward, they can resolve
how the appropriate penalty is issued or how it could be administered in a way
that there is some sort of a mentoring mechanism coming out of that that would
improve the performance of the people who may end up in front of the standards
panel.1090

9.119

Hon Paul Omodei told the Committee that there should be more serious penalties for
misconduct including fines and a three strike system resulting in a five-year suspension.1091

9.120

The Panel currently has no power to suspend or disqualify a council member. The SAT can
suspend or disqualify a council member, but only if they are found to have committed a
recurrent breach or failed to comply with an order made by the Panel. 1092

9.121

The Committee notes that, as a result of the July 2019 amendments to the LG Act, the Panel
can now order a council member to pay the Panel’s costs of dealing with the complaint. In
October 2019 the Panel told the Committee that it is too early to assess the impact of this
change.1093

9.122

At a hearing in August 2020 the Director General of the DLGSC told the Committee that the
Panel will likely only look to use that power where a council member has been the subject of
repeated adverse findings.1094

FINDING 46
There is a perception that the range of orders that the Local Government Standards Panel can
make after a finding of minor breach are insufficient to deter council member misconduct.

1088

Submission 232 from Sue Doherty, 13 September 2019, p 17; Lynne Craigie, President, Western Australian Local
Government Association, transcript of evidence, 2 September 2019, p 21; submission 179 from a private citizen,
12 September 2019, pp 5–6; and submission 252 from a private citizen, 13 September 2019, p 15.

1089

Submission 45 from the Shire of Harvey, 7 August 2019, p 4.

1090

Malcolm Cullen, President, Shire of Coolgardie, transcript of evidence, 27 February 2020, p 18.

1091

Hon Paul Omodei, transcript of evidence, 17 February 2020, p 2.

1092

The Committee notes the Inquiry Panel into the City of Perth’s recommendations that the SAT be given
jurisdiction to deal with all council member misconduct complaints, and the range of orders available to deal with
council member misconduct be expanded to include a fine: Anthony Power, Report of the Inquiry into the City of
Perth, Western Australia, 30 June 2020, vol. 3, p 111–12 (recommendations 332–3).

1093

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 19.

1094

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 3 August 2020, p 10.
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Use of the recurrent breach system
9.123

A recurrent breach is a minor breach by a council member that occurs after the council
member has been found to have committed two or more minor breaches. If the Panel
receives a complaint that, if substantiated, would be recurrent breach, the Panel may refer it
to the Director General of the DLGSC.1095

9.124

If the Panel refers a potential recurrent breach to the Director General, the Director General
must consider whether to make a recurrent breach allegation to SAT. If the Director General
does make an allegation to SAT, and SAT finds that the recurrent breach occurred, SAT can
suspend the councillor for up to six months or disqualify them for up to five years.1096 If the
Director General does not make an allegation to the SAT, the complaint is sent back to the
Panel to be dealt with as a minor breach.

9.125

Members of the Panel told the Committee that the effectiveness of the recurrent breach
process is impaired by the Panel’s long processing times, as the Panel can only refer
misconduct as a potential recurrent breach if that misconduct occurred after two other minor
breaches have already been finalised:
Mrs POWER: If it is a cluster of behaviour that is perhaps based upon one series of
conduct, we have trouble referring to that as recurrent, what really is of a nature
that is recurrent.
Mr KELLY: Or if there are three different breaches at the same meeting, for
example. That is not three occurrences.1097

9.126

Separately, submissions raised concerns that the DLGSC does not action potential recurrent
breaches that are referred to it by the Panel.1098

9.127

The Committee asked the DLGSC how many potential recurrent breaches have been referred
to it. The DLGSC told the Committee that as at April 2020:

9.128



four separate council members have been referred to the Director General for recurrent
breach since the DLGSC was formed in 2017, with each referral dealing with between two
and 12 breaches



two of the recurrent breaches were returned to the Panel to be dealt with as minor
breaches



two of the recurrent breaches have not yet been determined



the Director General has not made any allegations of recurrent breach to the SAT since
2017.1099

The Committee heard that, when considering making an allegation to the SAT, the DLGSC
completes a full investigation to ensure there is prima facie evidence to substantiate the
allegation. This includes taking statements, collecting documentary evidence, and conducting
formal recorded records of interview with the person of interest. 1100

1095

Local Government Act 1995 s 5.111.

1096

ibid, ss 5.112–5.113 and 5.117.

1097

Paul Kelly and Emma Power, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 15.

1098

Submission 179 from a private citizen, 12 September 2019 p 5.

1099

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 26 March 2020, 20 April 2020, attachment 1, p 2.

1100

ibid., p 2–3.
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9.129

The Committee asked the DLGSC if it was aware of any allegation of recurrent breach being
made to SAT prior to 2017. The DLGSC told the Committee that it believed that one
recurrent breach was referred to the SAT in 2015, however ‘with the change in staff and
changes in process this cannot be confirmed.’ 1101

9.130

The Committee was unable to find any reported SAT decisions involving a recurrent breach
referred by a former local government department.

FINDING 47
The Department of Local Government, Sport and Cultural Industries has not made an allegation of
recurrent breach to the State Administrative Tribunal since it was formed in 2017.
The Department of Local Government, Sport and Cultural Industries is unable to confirm whether a
previous local government department made an allegation of recurrent breach to the
State Administrative Tribunal prior 2017.
Use of the Minister’s powers to suspend or dismiss individual council members
9.131

In November 2018 the LG Act was amended to give the Minister the power to suspend or
dismiss an individual council member.1102

9.132

These reforms were introduced to allow the Minister to address situations where an
individual council member’s conduct is disruptive, is creating health and safety issues for
staff members, or is undermining the local government.1103

9.133

The Committee asked the DLGSC if the suspension or dismissal powers have ever been used.
The DLGSC told the Committee it recommended the Minister use the suspension powers
once at the end of 2019. After receiving a response from the council member, the Minister
determined not to suspend.1104

9.134

The Committee also asked the DLGSC if consideration has been given to using the
suspension and dismissal powers to deal with council members who commit multiple minor
breaches without the Director General first needing to make an allegation of recurrent
breach to the SAT.

9.135

The DLGSC initially provided the following response:
These powers can be used to dismiss a council member under section 8.15K of the
Act, however they cannot be used to suspend a council member as the Director
General of the Department is required under the provisions of section 8.15E(2)(b)
to make an allegation of a recurrent breach to the SAT prior to using the powers of
suspension.
The Department’s preference is to adopt a precautionary approach for minor
breaches of the Act.1105

1101

ibid., p 2.

1102

Local Government Amendment (Suspension and Dismissal) Act 2018.

1103

Hon David Templeman MLA, Minister for Local Government, Western Australia, Legislative Assembly,
Parliamentary Debates (Hansard), 14 March 2018, p 717.

1104

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 26 March 2020, 20 April 2020, attachment 1, p 3.

1105

ibid.
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9.136

The Minister’s suspension powers are set out in s 8.15E of the LG Act. Relevantly, s 8.15E(2)
and 8.15E(3) of the LG Act provide as follows:
(2)

(3)

The Minister can only be satisfied that it is appropriate to intervene [by suspending a
council member or requiring them to take remedial action] under this section if one or
more of the following factors exist —
(a)

the member has been charged with a disqualification offence;

(b)

the Departmental CEO has, under Part 5 Division 9, made an allegation to the
State Administrative Tribunal that the member has committed a serious breach
or a recurrent breach, as those terms are defined in section 5.102A;

(c)

the circumstances set out in subsection (3) have occurred.

The circumstances referred to in subsection (2)(c) are that —
(a)

the Departmental CEO has advised the Minister in writing that the Departmental
CEO suspects on reasonable grounds that at least one of the following apply —
(i)

the member has failed, or is failing, to perform the member’s role,
functions or duties under this Act;

(ii) the member’s conduct has adversely affected, or is adversely affecting, the
ability of another person to perform their role, functions or duties under
this Act;
(iii) the member’s conduct has adversely affected, or is adversely affecting,
the ability of the local government to comply with the principles that
apply to it under section 5.40;
and
(b)

the Minister is satisfied that the seriousness or duration of the suspected failure
or conduct requires intervention under this section.

9.137

Contrary to the DLGSC’s initial response, the Committee’s reading of s 8.15E(2) is that an
allegation of recurrent breach to the SAT under s 8.15E(2)(b) is not a necessary criterion for
exercise of the Minister’s suspension powers. The section refers to ‘one or more of the
following factors’ existing. This suggests that even if s 8.15E(2)(b) is not satisfied, the Minister
can consider suspension if one of the factors listed in either s 8.15E(2)(a) or (c) exist.

9.138

After the Committee raised this with the DLGSC, the DLGSC confirmed that a council
member can be suspended without an accusation of a serious or recurrent breach to SAT
being made.1106

9.139

The Minister’s powers under the LG Act to suspend or dismiss an individual council member
would appear to provide a method to address persistent misconduct without the cost or
delay of the recurrent breach process and resulting SAT proceedings.

Issues raised regarding State Administrative Tribunal reviews
9.140

If a complaint of minor breach is upheld by the Panel, both the complainant and the council
member have a right to apply to the SAT for review of the sanction imposed by the Panel.1107

9.141

The Panel is a party to a review application before SAT but does not take an active role in
SAT proceedings. SAT decisions have explained that this is appropriate, given that the SAT

1106

Department of Local Government, Sport and Cultural Industries, Answers to questions on notice asked at hearing
held 3 August 2020 and written questions dated 4 August 2020, dated 13 August 2020, p 3.

1107

Local Government Act 1995 s 5.125.
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may invite the Panel to reconsider its decision or remit the decision to the Panel for
reconsideration.1108
9.142

The Attorney General of Western Australia, represented by the State Solicitor’s Office (SSO),
intervenes in SAT proceedings to assist the SAT and appears at the hearing of the application
for review.1109

9.143

The SAT’s role on review is to produce the correct and preferable decision. SAT reviews are
‘de novo’1110 meaning that the SAT determines the minor breach complaint anew, is not
confined to the evidence before the Panel, and can have regard to new material.1111

9.144

Panel members emphasised the de novo nature of SAT reviews when responding to criticism
regarding the rate at which Panel decisions are overturned by the SAT:
Mr KELLY: The important point about the appeals to the State Administrative
Tribunal is the de novo appeals. Do not get confused; they are not just reviewing
the same information that we were given. They do not have to trawl through all
the stuff that we had to trawl through. It is a de novo application. You can go to
SAT and you can provide additional information that the panel never saw.
Mrs POWER: And they do.
Mr KELLY: And they do. They are also under oath and they can bring in witnesses
and so on. It is a completely different circumstance; a completely different
legislative framework. To say that 30 per cent of the panel’s decisions were
overturned by SAT is a misnomer, because it is a completely different environment.

9.145

The Committee notes that, unlike the Panel, the SAT is empowered to inform itself on any
matter as it sees fit, and is required to take reasonably practical measure to ensure parties
have an opportunity to call or give evidence, examine witnesses, and be heard.1112

Issues with State Administrative Tribunal proceedings
9.146

Submissions raised a range of issues about the availability and fairness of the SAT review
process. Specific concerns included:


the absence of a right to seek review of a Panel decision to dismiss a complaint or find
that no minor breach occurred



the expensive and time consuming nature of SAT applications



the unfairness of Panel decisions being defended by the SSO at SAT hearings.1113

Limited appeal rights
9.147

The LG Act allows parties to apply to the SAT to review a decision by the Panel to make an
order after a finding of minor breach.1114

1108

Treby and Local Government Standards Panel [2010] WASAT 81, [16]; State Administrative Tribunal Act 2004
ss 31(1) and 29(3)(c)(ii).

1109

State Administrative Tribunal Act 2004 s 37(1); Treby and Local Government Standards Panel [2010] WASAT 81, [16].

1110

The Macquarie dictionary defines de novo as ‘from the beginning, anew.’

1111

State Administrative Tribunal Act 2004 s 27.

1112

ibid., s 32.

1113

Submission 25 from Sandra Boulter, 28 July 2019, part 1, p 8 and part 2, pp 10–11; and submission 257 from a
private citizen, 13 September 2019, pp 8–9.

1114

Orders are made under s 5.110(6) of the LG Act. The range of orders available to the Panel are set out above at
9.27.
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9.148

The Panel’s decision to make an order is a separate decision that only occurs after the Panel
has found that a minor breach occurred.

9.149

The LG Act does not give parties a right to seek SAT review of any Panel decision before an
order is made. If the Panel finds that no minor breach occurred, or refuses to deal with a
complaint on the basis that it is frivolous, trivial, vexatious, misconceived or without
substance, no application for review to the SAT is possible.

9.150

Submissions suggested that there was no clear reason why SAT review should be available if
the Panel upholds a complaint, but not available if the Panel dismisses it. 1115 The Committee
was told that this is unfair, particularly where a complainant feels that the Panel did not
adequately engage with the evidence put forward with the complaint. 1116

9.151

The Committee asked the DLGSC why the LG Act does not allow parties to apply for review if
the Panel finds that no minor breach occurred. The DLGSC provided the following response:
Section 5.125 of the Act states that a party may apply to SAT for a review of a
decision of a standards panel and a decision is defined as a decision to make an
order under Section 5.110(6) of the Act. This is about the timing of the review –
that is, the standards panel has completed its review and decision on the matter.
The SAT considers that matter de novo. It does not review the Panel’s decision (or
findings) as such but considers the source information plus any other material that
is put to it as if it was a fresh complaint. 1117

9.152

The DLGSC’s response does not explain the policy basis for the LG Act not allowing review of
a Panel decision to refuse to deal with a complaint, or a Panel finding that no minor breach
occurred.

9.153

The Committee sought further clarification from the DLGSC at a hearing on 3 August 2020:
The CHAIR: ... the Local Government Act does not give the parties a right to seek
SAT review of a panel decision not to deal with a complaint or a finding that no
minor breach has occurred. Is there any reason why there is a prohibition on
that—that is, the ability to appeal those other matters to SAT?
Mr ORD: It is just the way in which it is constituted. People have got different
views on it. I think the intent was that if the matter was not deemed to be worthy
of progressing, it should not, but there are people, of course, who object to
that.1118

Expense and unfairness of review proceedings
9.154

Several submissions raised the stressful and time consuming nature of SAT proceedings.
Submissions also emphasised the unfairness on self-represented applicants having to face
SSO lawyers at SAT proceedings.

9.155

One former council member described the unfairness in the following terms:
SP does not have to defend its decisions in SAT or bear any costs penalty when it
gets it wrong but sits back and lets the expert State Solicitor’s Office defend its
minor breach finding and penalty decision on behalf of the intervening Attorney -

1115

Submission 259 from a private citizen, 13 September 2019, p 18.

1116

Submission 62 from a private citizen, 9 August 2019.

1117

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 30 October 2019, 13 December 2019, report at attachment 1, p 46.

1118

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 3 August 2020, p 12.
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General, which means the Councillor is often unrepresented in a SAT review and is
up against a SSO legal expert/barrister1119

9.156

The Mayor of the Town of Cambridge’s evidence to the Committee elaborated on this issue:
Mayor SHANNON: … I have a busy family life but I have had to basically spend a
whole lot of hours of my own time and my own money to get a lawyer to go along
and represent me at an appeal when really I do not think it provides any better —
The CHAIR: At an appeal?
Mayor SHANNON: I had a finding made against me because I made a mayoral
announcement. I ended up appealing that to the State Administrative Tribunal. The
State Solicitor’s Office came along. They are not supposed to represent the
standards panel; they are supposed to be there as an intervener on behalf of the
Attorney General. I was put through 22 pages of cross-examination about what
was said and my intonation and what possible inferences could be drawn from the
words that I had said, which were there in black and white and which I had
admitted to saying. There is a disconnect and an imbalance within the system that
I do think needs to be corrected.1120

9.157

The SSO’s role when intervening on behalf of the Attorney General is to assist the Tribunal to
arrive at the correct and preferable decision.

9.158

The SSO is also required to act as a model litigant in this capacity. The Tribunal described
SSO’s role as model litigant in the recent decision of Penn and Local Government Standards
Panel [2019] WASAT 83:
The Intervener [the SSO] is not acting on behalf of or defending the decision of the
respondent [the Panel] since it is a de novo hearing. As model litigant the
Intervener is required to draw the attention of the Tribunal to strengths and
weaknesses of the complaint against the applicant. By doing so, the Intervener is
expected to assist the Tribunal to reach the correct and preferable decision (s 27 of
the SAT Act). For example, the Intervener, when perusing the decision the subject
of review, may form the opinion that in light of all the material before the Tribunal
the Panel had erred in some regard or that the penalty imposed was not justified
in light of the facts available. The Intervener would then be expected, as model
litigant, to disclose its opinion to the Tribunal in order for the Tribunal to give due
consideration to it. The nature and extent of the Intervener's involvement in a
review of a decision of the Panel can therefore vary depending on each case. 1121

9.159

In Penn the presiding SAT member was critical of the SSO for failing to act in a manner
consistent with its model litigant obligations, including by failing to identify shortcomings in
the case against the council member and drawing out the proceedings unnecessarily
through extended examination of witnesses.1122

1119

Submission 25 from Sandra Boulter, 28 July 2019, part 1, p 8.

1120

Keri Shannon, Mayor, Town of Cambridge, transcript of evidence, 16 March 2020, p 11.

1121

Penn and Local Government Standards Panel [2019] WASAT 83, [4] (Member De Villiers).

1122

ibid., [21]–[35].
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CHAPTER 10
Broader issues relating to the minor breach system
10.1

One of themes identified by the Committee throughout the inquiry was a suggestion that
the minor breach system and the Rules of Conduct Regulations prevent council members
from performing their role under the LG Act.

10.2

The Committee considers this to be a separate (although related) issue to the criticisms of
the Panel explored in the previous chapter.

10.3

As discussed in chapter 8, a council member’s role under the LG Act includes representing
the interests of their community, facilitating communication between the community and
council, and participating in the local government’s decision-making processes at council
and committee meetings.

10.4

In the Committee’s view it is appropriate to require individual council members to perform
this role in a way that is respectful, and does not abuse their position of influence.

10.5

However, the Committee is also wary of council members being prevented from expressing
frank views for the sake of policing good manners. The Committee notes that similar
sentiments have been expressed at the SAT:
Local councillors do a critical, necessary and difficult job; they attempt to represent
local opinion which is not always an easy task. They have little assistance in the
way of staff and independent research facilities and they are not particularly well
remunerated (at least as ordinary suburban or rural councillors). They are political
creatures in the best sense of that description who are primarily, in this capacity at
least, accountable to their local electors and community. They do not always get
things right, as some of the planning cases in this Tribunal testify. But they are not
to be criticised for attempting to represent their constituency and community
interests to the best of their abilities. Their job should not be made even more
difficult by the imposition of unworkable rules that, in effect, limit what they may
say when they are undertaking these critical functions.1123

10.6

The Committee is particularly concerned to address suggestions raised in evidence that the
minor breach system is exacerbating a power imbalance, discussed in chapter 8, between
some council members and CEOs.

10.7

The Committee also identified that some criticism of the Panel stems from a perception that
when a local government is experiencing serious dysfunction, individual council member
conduct is unfairly and disproportionately targeted through the minor breach system while
misconduct or wrongdoing by other parties receives limited attention. This perception of
unfairness appears to be compounded by the complexity of the Rules of Conduct
Regulations, and the limited advice and support available to council members.

10.8

This chapter:

1123
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considers whether the minor breach system is preventing council members from
performing their role



sets out evidence regarding council members’ experiences with the minor breach system



assesses the complexity of the Rules of Conduct Regulations

Bradley v Local Government Standards Panel [2012] WASAT 44, [45] (Member McNab).
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discusses concerns that minor breach complaints are being used as a political tool
against council members



considers how dysfunction within local governments may be addressed outside of the
minor breach system.

Are council members able to perform their role?
10.9

The local government member of the Panel, Cr Paul Kelly, explained to the Committee that
the minor breach system does not prevent council members from carrying out their role, but
does require them to fulfil their role in a particular manner:
Mr KELLY: I think it is also the case that you must choose your language carefully.
You can make reference to a document not quite being up to standard and you
can do it in a number of different ways. You can say, “Obviously the director does
not know what he’s talking about because this is a load of rubbish and so on and
so forth”, or you can say, “I think there’re some gaps in this report and it would be
appreciated if we could defer this item and come back”. It is a case of how you do
it. A lot of elected members talk to me because I am on the panel and I have been
an elected member for 20 years, and I say, “It’s not prohibiting any reference or
any suggestion of criticism; it is simply how you go about doing it. If you want to
cut loose and tear shreds off the administration, do not be surprised if there is a
complaint. But if you do it in a reasonable fashion and you identify where you
think the gaps are and you would appreciate some additional information in this
area or that, or a second opinion, or some professional advice, or whatever, then
that is fine. It’s not a problem.”1124

10.10

The Committee discussed this issue at a hearing with three experienced local government
CEOs, who similarly suggested that council members have a right to express their view but
should do so in a considered manner:
The CHAIRMAN: What about the situation where there is a decision of council,
but one of the elected members does not agree with it and they expressed the
view that they are disappointed in the outcome after council has made this
decision. Is that a problematic situation?
Mr BRIEN: I do not think it is problematic if you say “I’m disappointed at the
outcome”, but if you criticise the decision—about how it was done and who voted
what way—then you are in trouble because the legislation is written in a way that
you are not allowed to adversely reflect on individuals or the decision.
The CHAIRMAN: Is that sometimes interpreted by people a bit sensitively?
Mr HUNT: I recall one local government more recently saying that councillors are
not allowed to talk and tried to bring in a policy. But you cannot stop the right of
an individual to speak. What you can do is constrain in the way that they do not
make derogatory comments about certain aspects of it. But you have the right to
say: “I have a different view”.
The CHAIRMAN: Is that the general view of the sector? That an elected member
has a right to speak up about what its community wants?
Mr COWIE: That is the legislative allowance. The legislation allows it. 1125

1124

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, pp 11–12.

1125

Andrew Brien, Chief Executive Officer, City of Bayswater, Garry Hunt, Chief Executive Officer, City of Joondalup, and
Ian Cowie, Chief Executive Officer, City of Gosnells, transcript of evidence, 28 October 2019, p 19.
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10.11

Evidence also raised the issue of councils potentially passing policies that restrict council
members from expressing their views outside of the council chambers. The Committee
discussed this issue with the City of Stirling:
Mr JARDINE: ... Just to touch on another issue you have raised in terms of that
media contact, the act is clear that the first person to speak on behalf of the
council and council policies et cetera, the media contact, is the mayor or he can
delegate it to the CEO, but at Stirling, councillors are very often included in media
statements if it is something in their ward or of a particular interest. Yes, it has
been approved through the mayor’s office, but again that is a sharing approach to
important issues that we know individual councillors, ward councillors, see as
topical and therefore we endeavour to include them in a significant number of
media statements.
Mayor IRWIN: If I can follow up, as a general rule, I think it is leadership 101; good
leaders like their team around them to be successful as well. We find that all of our
councillors are able to do media releases, go onto the media, talk on the radio. I
have got no problem with that, but it is built on an honesty and a trust system
where they make sure they let us know what they are going to do and we make
sure it ensures with the city’s values.
Hon MARTIN ALDRIDGE: That is kind of where I was going. I was not talking so
much about speaking on behalf of council. As a councillor, you may not agree with
every decision of council and I guess being able to express why you had an
alternative view at the meeting or some of the concerns you had. We have just
come across some experiences where perhaps councillors are unnecessarily being
gagged from even expressing a personal view outside of the council chambers.
Mayor IRWIN: It could certainly occur but it has not; it is not a case with us.1126

10.12

Mr Andrew Brien, CEO of the City of Bayswater, emphasised to the Committee that it is
important for council members to express their views during, as opposed to outside of,
council meetings:
Mr BRIEN: The challenge does come though, when an elected member sits
through the debate in council and does not say anything and then wants to go out
and express their view, which might be contrary to the decision at the end of the
day. But if they listen to the debate and they actively debate an issue and are
opposed to it, then everyone knows their view, so they have an opportunity to
actually reflect back on what they have said. But when they sit there and say
nothing and then go out and criticise because they get lobbied by the community
or whatever else, that is when it becomes more of an issue and other councillors
tend to take offence to it.1127

Committee reflection
10.13

The Committee heard that council members are able to express their views in a way that
does not invite a minor breach complaint.

10.14

The Committee was also told that council members should seek to express their views,
particularly dissenting views, in council meetings.

1126

Stuart Jardine, Chief Executive Officer, and Mark Irwin, Mayor, City of Stirling, transcript of evidence,
16 March 2020, p 6.

1127

Andrew Brien, Chief Executive Officer, City of Bayswater, transcript of evidence, 28 October 2019, p 19.
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10.15

The Committee heard evidence indicating the difficulty council members may have
understanding what they can and cannot say outside of meetings following council
decisions.

Limited resources and assistance available to council members
10.16

The Committee heard that minor breach complaints can be lodged with relative ease, but
impose a significant burden on council members in time and money spent responding to
allegations.

10.17

One council member pointed out that council members are not provided with any additional
resources to respond to minor breach complaints. The Committee heard that responding to
complaints is stressful, distracting, and can waste council members’ time.1128

10.18

The Committee discussed this issue with members of the Panel, who agreed that even an
unsuccessful complaint can place a significant burden on council members:
Mrs POWER: I think councillors are put under a lot of pressure when they have a
complaint made against them. They have to respond to it themselves.
Occasionally, we have a councillor who is assisted by legal counsel—very, very
occasionally.
The CHAIRMAN: How would they be assisted?
Mrs POWER: They might have a letter written on their behalf or clearly have been
helped in their response.
Mr KELLY: Their responses are obviously written by someone with legal training.
Mrs POWER: And I think that is quite a lot of expense, especially seeing as that
person is going to have to do all the reading and come to a decision themselves.
Yes, it is fair to say that when you are accused of misconduct or a minor breach, I
should say, and that is not actually the case, you still have significant time and
monetary investment in the process.1129

10.19

The Committee also heard that council members have limited access to advice and training
regarding the minor breach system. One former Mayor told the Committee that new council
members are often not experienced in public communication, and should be provided with
additional training and support:
because of the talent pool from which local government elected members are
drawn there is a high probability that they do not understand and appreciate how
to appropriately communicate with their constituents. ... If they disagree with an
action of their municipality, and sensibly and appropriately indicate their reasoning
then they should be allowed to do so. It is only by such actions that municipalities
can be held to account. Strict, independent, professional guidance in this area of
elected members activities should be a fundamental part of LG activities. Gagging
is strictly against the fundamental principles of our democracy. 1130

1128

Submission 225 from a private citizen, 13 September 2019, pp 1–5.

1129

Emma Power and Paul Kelly, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 21.

1130

Submission 175 from Laurie Taylor, 12 September 2019, p 12.
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10.20

Another former Mayor provided the Committee with an example of the practical difficulty
she faced in seeking advice from WALGA when she was the subject of a minor breach
complaint:
I was under the impression that in my role as an elected member, WALGA would
offer me support and advice, whereas I discovered that the same staff at WALGA
were advising the CEO and when I sought advice, they indicated they had already
advised my CEO. In this situation, I found that WALGA in acting for both the
complainant and the accused person (myself) was role confused. Whilst the City is
the member of WALGA, it provides services to the City staff and Council members.
Councillors have no other support than WALGA, whereas City staff are supported
by Local Government Pro.1131

10.21

The Committee notes WALGA’s evidence that, in these circumstances, it would ordinarily
direct an individual council member to seek advice from the DLGSC. 1132

10.22

The DLGC’s consultation paper for the 2015–16 Review invited comment on establishing
formalised support mechanisms such as counselling and coaching for council members, and
proposed that the Panel and the DLGC publish advisory standards to assist in interpretation
of the Rules of Conduct Regulations.1133

10.23

As noted above, the DLGSC publishes an online guide to the minor breach system which
describes the Panel’s processes and discusses the Rules of Conduct Regulations with
illustrative case studies.1134

10.24

The Committee notes the Inquiry Panel into the City of Perth’s recent recommendations,
discussed above from 8.249, that mandatory training for council members be expanded.

10.25

The Inquiry Panel also recommended that:


local governments be required to provide council members, committee members and
employees with induction and annual training on the mandatory code of conduct
recommended by the Inquiry Panel (see 9.48 above), based on training programmes
established by the DLGSC



the DLGSC publish comprehensive training materials on its website that can be used to
deliver these training programmes



the DLGSC review its training programmes and materials annually and, where possible,
include recent examples and case studies



the DLGSC consider requiring local governments to report mandatory code of conduct
training in their compliance audit returns



local governments be required to publish their compliance with mandatory code of
conduct training requirements in their annual report. 1135

1131

Submission 232 from Sue Doherty, 13 September 2019, p 17.

1132

Tony Brown, Executive Manager Governance and Organisational Services, Western Australian Local Government
Association, 3 August 2020, p 6.

1133

Department of Local Government and Communities, Consultation Paper: A Review of the Local Government (Rules
of Conduct) Regulations 2007 and Minor Breach Disciplinary Framework, November 2015, pp 60 and 76.

1134

Department of Local Government, Sport and Cultural Industries, web page reviewed 1 October 2019, The minor
breach system. See: https://www.dlgsc.wa.gov.au/local-government/local-governments/compliance-andgovernance/breaches-of-the-local-government-act/minor-breach-findings/the-minor-breach-system. Viewed 9
January 2019.

1135

Anthony Power, Report of the Inquiry into the City of Perth, Western Australia, 30 June 2020, vol. 3, pp 47–8
(recommendations 28–34).
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Committee reflection
10.26

Issues regarding the level of resources and support provided to council members were
discussed in chapter 8.

10.27

Evidence to the Committee suggests that responding to minor breach complaints can
unfairly impact on council members, and on their ability to perform their role.

Drafting of the Local Government (Rules of Conduct) Regulations 2007
10.28

In the Committee’s view the unfairness of lack of resources available to council members is
compounded by the complexity of some of the prohibitions in the Rules of Conduct
Regulations.

10.29

Regulation 7 of the Rules of Conduct Regulations, for example, provides as follows:
7.

Securing personal advantage or disadvantaging others
(1)

(2)

A person who is a council member must not make improper use of the person’s office as
a council member —
(a)

to gain directly or indirectly an advantage for the person or any other person; or

(b)

to cause detriment to the local government or any other person.

Subregulation (1) does not apply to conduct that contravenes section 5.93 of the Act or
The Criminal Code section 83.

10.30

Panel members told the Committee that allegations of breach of reg 7 of the Rules of
Conduct Regulations make up almost half of all complaints to the Panel. 1136

10.31

The Committee’s analysis shows that 111 of the 147 complaints made to the Panel between
1 July 2018 and 30 June 2019 (76 percent) included an allegation of breach of reg 7, but only
26 of those 111 complaints (23 percent) resulted in a finding of breach or referral to the
DLGSC.

10.32

The Committee notes that this is consistent with its finding at 9.64 above that only
22 percent of all complaints to the Panel in 2018–19 were successful.

10.33

The legal member of the Panel explained to the Committee that reg 7 of the Rules of
Conduct Regulations can be difficult to apply:
Mrs POWER: For advantage and disadvantage, I will say there is not very much in
the way of advantage; generally, we are looking at a disadvantage. Normally it is
when one somebody feels denigrated or humiliated in public—something has
been said to them or about them, about their personal characteristics or perhaps
their competence. That is the majority of what we are dealing with. It is a difficult
line for us to pick when something is genuinely perhaps denigrating of someone.
You may have seen a fairly recent SAT decision where we were not agreed with as
to what we thought was denigrating—SAT did not agree. It is a difficult thing for
us to decide all the time, what is the objective position of whether someone
intends to damage someone, which is what the test is. The test is not whether
there is an advantage, but the intent to disadvantage or the intent to advantage,
which is why we also have a lot of no breaches on that, because there is not always
an intent to cause a detriment to someone, even if perhaps a detriment has
occurred.1137

1136

Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 12.

1137

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 13.
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10.34

The Committee notes that the DLGC’s consultation paper on the 2015–16 Review proposed a
number of potential amendment to the Rules of Conduct Regulations aimed at improving
clarity and more closely aligning the rules with the underlying policy intent.

10.35

The DLGSC’s consultation paper made the following comments regarding reg 7 of the Rules
of Conduct Regulations:
The most frequently alleged contravention of Regulation 7 concerns a comment or
remark to which the complainant has taken offence and which they allege has
either caused them detriment because unspecified people “may think less of them”
or that has gained a reputational advantage for the council member, or both.
While there are exceptions, few of these incidents could reasonably be considered
by an impartial observer to affect the integrity, performance or reputation of the
local government. Viewed objectively, the circumstances are usually such that the
complainant is very unlikely to sustain significant or lasting harm attributable to
the conduct, but Regulation 7(1) provides a tool for retaliation.
...
Within the Australian democratic system, elected members have traditionally been
free to express controversial opinions and to challenge the positions of opponents,
even robustly, although in the cause of orderly and productive meetings, a case
may be made for restricting invective, vilification and the impugning of character.
The imprecision of Regulation 7 in its current form is open to misuse by individuals
seeking to hinder council members in performing the responsibilities conferred on
them by section 2.10 of the Act and the role expected of them by their
constituents. Regulation 7 complaints may also be used by parties seeking to
influence an outcome to their advantage through harassment and intimidation of
an individual council member in an attempt to restrict the member’s freedom of
expression during public debate.1138

10.36

The consultation paper proposed amendments to exclude trivial matters and personal
disputes from the scope of reg 7.1139 No changes appear to have been made to reg 7 of the
Rules of Conduct Regulations following this review.

10.37

The Committee notes also that the DLGSC’s Code of Conduct Draft and Guidelines does not
propose to change the content of the prohibition in reg 7, and proposes minimal changes to
the rules of conduct more generally.1140

Committee reflection
10.38

The Committee is not in a position to undertake a comprehensive review of the Rules of
Conduct Regulations, or recommend specific changes to their drafting. The findings
discussed in the DLGSC’s and former DLGC’s consultation papers make clear that the DLGSC
is aware of clarity issues in the Rules of Conduct Regulations, and the broader challenges
presented by the strict rule-based approach of the minor breach system.1141

1138

Department of Local Government and Communities, Consultation Paper: A Review of the Local Government (Rules
of Conduct) Regulations 2007 and Minor Breach Disciplinary Framework, November 2015, pp 34–5.

1139

ibid., p 36.

1140

Department of Local Government, Sport and Cultural Industries, Mandatory Code of Conduct for Council Members,
Committee Members and Candidates – Draft for Consultation, September 2019, pp 13–14.

1141

The Committee notes that the Inquiry Panel into the City of Perth’s recommendations included that the Local
Government (Rules of Conduct) Regulations 2007 be replaced by a Code of Conduct that ‘should, wherever
possible, broadly state and explain what is required of council members and employees, rather than prohibiting
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10.39

In the Committee’s view the broad drafting of the prohibitions in the Rules of Conduct:


allows insignificant instances of misconduct to result in protracted minor breach
proceedings



increases the difficulties that council members face in avoiding or responding to minor
breach complaints.

10.40

These issues are compounded by the limited training and external support available to
council members.

10.41

The Committee acknowledges that legislating to regulate council member conduct in a way
that discourages inappropriate behaviour without impeding healthy debate is difficult.
However, evidence before the Committee suggests that currently the Rules of Conduct
Regulations do not strike the right balance.

10.42

In the Committee’s view there is scope for the Rules of Conduct Regulations to be re-drafted
to appropriately guide council member behaviour without deterring council members from
expressing their views and discharging their responsibilities in a robust manner.

FINDING 48
The broad drafting of the prohibitions in the Local Government (Rules of Conduct) Regulations
2007:


allows insignificant instances of misconduct to result in protracted minor breach
proceedings



increases the difficulties that council members face in avoiding or responding to minor
breach complaints.

RECOMMENDATION 32
The Government consider redrafting the Local Government (Rules of Conduct) Regulations 2007, or
any future regulations describing the content of a minor breach, in a way that appropriately guides
council member behaviour without impeding council members from performing their role.

Power imbalance between council members and staff
10.43

Several submissions highlighted the unfairness of CEOs having access to local government
resources to prepare and support complaints, while council members and members of the
public have to use their own resources.1142

10.44

This issue was part of a broader series of criticisms in submissions that the minor breach
system is being used to bully council members through false or baseless complaints, and is
increasing the power imbalance between council members and local government staff.1143

improper or unethical behaviour’: Anthony Power, Report of the Inquiry into the City of Perth, Western Australia,
30 June 2020, vol. 3, pp 45–6 (recommendations 20–3).
1142

Submission 156 from Larry Graham, 10 September 2019, p 22; submission 182 from a private citizen,
12 September 2019, pp 1–2; and submission 195 from a private citizen, 13 September 2019, p 3.

1143

Submission 209 from Rod Henderson, 13 September 2019, p 2; submission 251 from a private citizen,
13 September 2019, p 1; and submission 257 from a private citizen, 13 September 2013, p 6.
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10.45

One council member described the imbalance of power between council members and the
CEO in the following terms:
[the LG Act has] given all power and protection to CEOs and staff, while elected
members are subject to prosecution without any sworn evidence at the standards
panel and SAT for simply disagreeing with the CEO, and exposing his misleading
opinions. Surely Councillors should have the same protection as CEOs, such as
legal representation in the case of disagreement, where CEOs use public money to
prosecute members, but members are obliged to pay for their own defence.1144

10.46

One council member told the Committee that the Mayor and CEO of their local government
have been ‘weaponising’ minor breach complaints against council members:
It is clear that the weaponising of complaints by a Mayor and compliant CEO
under the present Act is contrary to the best interest of a community electing
members to represent it. Complaints made against community representatives
have been used to muzzle free speech in our LG, and to quash diversity in
viewpoint when representing a community interest. The delay in time taken for the
Standards Panel to assess the justice of a complaint is justice denied. Where the
allegation remains for four to six months and interim is claimed as the perception
of bias, the role of EMs acting on a ‘Board’ for the local government is a major
hindrance in function.1145

10.47

A council member from another local government provided the Committee with a similar
criticism of the minor breach system:
The system has become weaponised and is particularly used by administrations to
bully, harass and intimidate particular Councillors when in the eyes of the CEO they
“step out of line” (also often known to others as “doing their jobs”). In the rest of
the world if a CEO were even perceived to be trying to take down any of the
members that employed them they should expect to be sacked in a heartbeat. In
local government there are CEOs that earn over twelve times that of a Councillor,
with an organisation at their fingertips to help them try to sanction Councillors in
the hope to bully them into submission and hopefully out of office. Failing
intimidation they can however succeed at wasting extraordinary amounts of
Councillors’ time, and get paid by the ratepayer for the privilege. 1146

10.48

Another former council member expressed the issue as follows:
Isn’t a Councillor a member of the governing body? Isn’t it the job of a Councillor
to question the administration? Where is the whistle-blower protection for
Councillors? Where is natural justice? Where is procedural fairness? There is none.
Why would any person with honest intentions directed to the public interest who
understands how the system works actually even stand for Council?
The Standards Panel is a weapon in the hands of CEOs and voting blocs, and it
should be abolished in the interest of natural justice for residents, ratepayers and
the public interest.1147

1144

Submission 3 from Don Gibson, 5 July 2019, p 2.

1145

Submission 237 from a private citizen, 13 September 2019, p 7.

1146

Submission 257 from a private citizen, 13 September 2019, p 6.

1147

Submission 25 from Sandra Boulter, 28 July 2019, part 1, p 6.
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10.49

The Committee heard that council members have limited access to support from the DLGSC
or other State agencies such as the CCC when faced with a CEO who is using the minor
breach system to intimidate or bully them.1148

FINDING 49
There is a perception among some council members that local government chief executive officers
can use the minor breach system to control or intimidate council members.
Committee analysis of minor breach complaints by CEOs
10.50

As set out above at 9.65, only 16 of the 29 complaints (55 percent) lodged by CEOs between
1 July 2018 and 30 June 2019 resulted in findings of breach or referral to the DLGSC.

10.51

Two of the complaints lodged by CEOs were suspended as a result of the person the subject
of the complaint ceasing to be a council member.

10.52

The remaining 11 complaints (38 percent) lodged by CEOs were either dismissed by the
Panel or resulted in a finding of no breach. 1149

10.53

Information provided by the DLGSC shows that these 11 unsuccessful complaints were
lodged by six CEOs. Two were lodged by an acting CEO against the same councillor, four
were lodged by a single CEO against the same councillor, and two were lodged by a CEO two
days before retirement.

10.54

The CEO is the most senior officer within a local government. A CEO has access to their local
government’s resources and staff, and can access advice and support through LGPAWA and
on their local government’s behalf through WALGA.

10.55

The Committee notes suggestions in some submissions that CEOs intentionally lodge weak
minor breach complaints in order to harass council members. The Committee is not in a
position to test the veracity of this evidence, and the Committee makes no comment on
these allegations.

10.56

The Committee was also provided with a number of submissions suggesting that some CEO’s
lodge minor breach complaints without any prior discussion with the council member the
subject of the complaint.

10.57

In the Committee’s view CEOs should ensure that they have exhausted all internal options for
addressing inappropriate council member conduct before lodging an external complaint to
the Panel.

FINDING 50
Only 16 of the 29 complaints (55 percent) lodged by chief executive officers between 1 July 2018
and 30 June 2019 resulted in findings of breach or referral to the Department of Local
Government, Sport and Cultural Industries.
Misuse of minor breach complaints
10.58

The Committee also heard, more broadly, that the Panel continues to be used as a political
tool to ventilate personal grievances within local governments.

1148

Submission 225 from a private citizen, 13 September 2019, pp 3–4.

1149

Two complaints were suspended as the council member the subject of the complaint ceased to be a council
member.
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10.59

The Committee raised this issue with the CEO of the City of Gosnells:
Hon CHARLES SMITH: ... Mr Cowie, would you concede that the standards panel
has become, as some have stated, a political tool within council to cease certain
people giving their perspective or point of view and that kind of thing within local
government?
Mr COWIE: Certainly. Look, I think, as with anything, certain people will use it to
their own advantage. When I conceived, with others, the standards panel concept,
the aim was to have a short, sharp determination. I think part of the problem that
you get is that if things take six months or more to actually resolve, you have gone
into a black hole where things fester, rather than in a couple of weeks there is a
quick determination, there is nothing in it, we move on, or there is something in it
and we are going to take action. It is that length of time—it is the justice-delayed
principle that becomes part of the problem there.

10.60

One council member told the Committee that the Panel should be abolished for this reason:
The Local Government Standards Panel should be abandoned. Any changes or
other iterations of that body will be of no purpose because the [panel] is used as a
political tool against adversaries or a management control mechanism over
members. I have no hesitation in calling it a total waste of time utilising
unacceptable heavy-handed tactics.1150

10.61

The Committee notes that some legislative changes have been made to address the issue of
undetermined minor breach complaints publicly undermining a council member’s reputation.

10.62

The 2007 amendments to the LG Act that introduced the minor breach system created an
offence for disclosing the existence or details of a complaint during a local government
election campaign.1151

10.63

The July 2019 amendments to the LG Act broadened the offence to prohibit disclosure of the
existence or details of a complaint at any time (as opposed to only during an election
campaign). This change was intended to provide greater reputational protection where no
breach is found, and reduce the detriment caused through adverse publicity.1152

10.64

The offence applies to a limited set of people including the person making the complaint,
the person complained of, and anyone who performs a function under the LG Act in respect
of the complaint.1153

10.65

The Panel described the recent changes to confidentiality provisions of the LG Act as a
positive step in addressing the impact on council members.1154

10.66

However, the Committee also heard that the confidentiality regime created by the offence
prevents council members from publicly discussing minor breach complaints against them
that have been dismissed by the Panel, and enables serial complainants to submit multiple
unsubstantiated complaints as a way of intimidating and bullying a council member. 1155

1150

Submission 209 from Rod Henderson, 13 September 2019, p 2.

1151

Local Government Act 1995 s 5.123.

1152

Hon David Templeman MLA, Minister for Local Government, Western Australia, Legislative Assembly,
Parliamentary Debates (Hansard), 14 March 2019, p 1311.

1153

Local Government Act 1995 s 5.123(1A).

1154

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 8.

1155

Submission 34 from a private citizen, 28 July 2019, p 32; and submission 225 from a private citizen,
13 September 2019, pp 4–5.
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10.67

Disclosing details of a complaint is not an offence in certain circumstances, including where
the Panel has found that a minor breach occurred and made an order. 1156 However, there is
no exception allowing a council member to publicly discuss a minor breach complaint
against them that has been dismissed by the Panel.

10.68

The DLGSC confirmed that if a council member is the subject of a minor breach complaint,
and the Panel either:


finds that the breach alleged in the minor breach complaint did not occur, or



refuses to deal with the minor breach complaint 1157

the council member the subject of that complaint would still commit an offence against the
LG Act if they disclosed the existence or details of the minor breach complaint. 1158
10.69

The DLGSC provided the following explanation for this approach:
Section 5.123 provides the protection of confidentiality to complainants and
council members who are the subject of complaints. This includes the protection
of confidentiality of any details of a complaint, including the fact that a complaint
has been made. This section provides non-disclosure protection in the events of
no breach being found or the panel refusing to deal with the complaint under
section 5.110(3A). Persons who have legitimate complaints might be discouraged
from making complaints if confidentiality was removed in the event of a no
[breach] finding or the panel refusing to deal with it under 5.110(3A).1159

10.70

In the Committee’s view it should not be an offence for a council member to publicly discuss
a complaint of minor breach that has been made against them and dismissed by the Panel.

RECOMMENDATION 33
The Government consider amending s 5.123 of the Local Government Act 1995 to allow a person
to publicly discuss a minor breach complaint that has been dismissed by the Local Government
Standards Panel.
Recent State Administrative Tribunal decision—Matheson and Local Government Standards
Panel
10.71

The Committee was provided with the recent SAT decision of Matheson and Local
Government Standards Panel [2020] WASAT 26 as an example of the difficulties that council
members can face in relation to the minor breach system.

10.72

The decision concerned a letter, written by Cr Matheson and published in a community
newspaper, describing the conduct of the council and administration of the City of Subiaco
as ‘paranoia’. The SAT’s reasons for decision record that Cr Matheson wrote the letter after
she had raised concerns with the administration and council about the legality of a council
decision to exclude the public from discussion of a planning matter at a council meeting.

10.73

The Panel found that Cr Matheson had committed a minor breach of reg 7 of the Rules of
Conduct Regulations (set out at 10.29 above) and ordered her to apologise.

10.74

Cr Matheson applied to the SAT for review of the Panel’s decision. The SAT upheld
Cr Matheson’s application for review and set aside the Panel’s decision. Relevantly, the SAT

1156

Local Government Act 1995 s 5.123(2)(c).

1157

Under s 5.110(3A) of the Local Government Act 1995.

1158

Gordon MacMile, Acting Executive Director, Department of Local Government, Sport and Cultural Industries, email,
4 September 2020, attachment, p 2.

1159

ibid.
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found that Cr Matheson’s use of the word ‘paranoia’ to describe the council was reasonable
and therefore not an improper use of her office under reg 7 of the Rules of Conduct
Regulations:
In this proceeding 'paranoia' within the context used by the applicant refers to the
refusal of the CEO, the Mayor and the majority of councillors to consider a legal
question [regarding excluding the public from a council meeting] on merit; a
closing of the mind to logical argument and reasonable request; and a mistaken
belief that majority voting can cure a question of legality.
In conclusion, the Tribunal finds that [sic] applicant had reasonable grounds to
form the opinion that the CEO, the Mayor and some councillors had unreasonably
displayed a refusal to consider the legality of a proposal to close the Meeting to
the public. The use of the word 'paranoid' within this context was not improper or
unbecoming of a reasonable person who had knowledge of the train of events.
The Tribunal is therefore satisfied that a person who is objective and independent
who has knowledge of the functions of a councillor and who was exposed to these
events would not find the use of the word 'paranoia' as offensive, degrading or
improper.1160

10.75

In her public comments made after the SAT’s decision Cr Matheson expressed a view about
the unfairness of the minor breach system:
There is no practical way, while a councillor, to challenge non-compliance by a
CEO or a council without exposing themselves to a minor breach complaint and
months of hell and intimidation.
Meanwhile, there is simply no consequence for those that support or cause noncompliance.1161

10.76

Another former council member expressed their perspective that, where a council member
seeks to pursue a CEO’s apparent non-compliance with the LG Act, the council member will
have to endure Panel and SAT proceedings while the DLGSC and other oversight agencies
such as the PSC are unlikely to take effective action against the CEO.1162

10.77

The Committee understands much of the criticism of the minor breach system expressed in
submissions to stem from a similar perception that the LG Act and associated regulations
disproportionately scrutinise council member behaviour, but do not provide for a similar
level of investigation and accountability regarding misconduct or wrongdoing by CEOs or
staff.

10.78

In the Committee’s view this perception of unfairness is compounded by council members
being required to perform a difficult and ambiguous governance role with limited access to
resources, training, and information (as discussed in chapter 8), and concerns that the DLGSC
may not be appropriately resourced to intervene in and investigate dysfunction (as discussed
in chapter 7).

Complaints from members of the public
10.79

The Committee also heard that steps need to be taken to reduce the amount of trivial or
misconceived complaints from members of the public.

1160

Matheson and Local Government Standards Panel [2020] WASAT 26, [101]–[102] (Member De Villiers).

1161

Bret Christian, ‘Matheson suffered “18 months of hell”’, Subiaco Post, 28 March 2020, p 69.

1162

Submission 34 from a private citizen, 28 July 2019, p 3.
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10.80

As set out above, only five of the 66 minor breach complaints lodged by members of the
public from 1 July 2018 to 30 June 2019 resulted in a finding of minor breach.

10.81

Part of the issue appears to be a lack of understanding regarding the limits of the Panel’s
role. The Committee discussed this with members of the Panel, who emphasised that they
are bound to apply the provisions of the Rules of Conduct Regulations:
Hon DIANE EVERS: ... My concern, having been in local government before, is that
the third party appeal right has been taken away, and so people are at a loss. They
are not happy with what the council is doing, and they are trying to figure out
some way to call attention to it, and say, “This isn’t right”. When they come to you
with a kind of a minor thing to do with a bigger issue, how much time are you able
to give those, and would you ever refer them on to the SAT? What can people do?
Mrs POWER: We are stuck within the confines of the act, so we can consider only
minor breaches. We must reach the elements of those breaches. Be assured that
with every complaint that comes to us, we are reading all of the material for it.
There is nothing that we just read the first page and go, “Oh, that’s nothing.” We
do have to read the material to make the decision of whether it is misconceived or
frivolous or any other reason.
Mr KELLY: It might also be that buried in the 100 pages of that complaint, there is
one paragraph somewhere which is the difference between substantiating or not
substantiating.
Mrs POWER: To be fair, there are times when we look at the conduct of
councillors and we have considered that it does not perhaps sit right, but we
simply cannot make a breach finding on it based upon the elements that we are
required to meet to make a breach finding.1163

10.82

Vexatious complaints from members of the public were another issue raised with the
Committee. The then President of WALGA described the problem to the Committee:
We have all been subject to that. People who do not even know you make some
outlandish comments and things about people who are just trying to do the job.
We will all admit there is always going to be one or two who do not do the right
thing, but in general elected members in the local government sector do not get
overly paid for what they do. Most of us would be lucky to be working for 50¢ an
hour when we work out the hours we put in, and do so because we love our
communities and we believe in it. I think we all get tarred with the brush,
particularly when there is no repercussion for the ones who do the wrong thing.
I think that needs to be something we look at, or it needs to be looked at. 1164

10.83

The then Deputy President (now President) of WALGA noted that local governments are
currently required to pay the Panel’s costs of considering unmeritorious complaints, and
suggested that requiring complainants to pay some of that cost may address this issue:
At the moment, there is no recourse. People can just send [minor breach
complaints] off constantly without any recourse: “Oh, I didn’t win that one”, or,
“That one has fallen over.” If they have to think about the fact that if I lodge this,
this is a serious matter but it does not have legs—it does not get anywhere—then

1163

Emma Power and Paul Kelly, Members, Local Government Standards Panel, transcript of evidence,
21 October 2019, p 7.

1164

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 21.

Chapter 10

Broader issues relating to the minor breach system

297

I am responsible for the cost of that to the standards panel, they may consider a
little bit differently about whether to be so quick to fire off a complaint.1165

10.84

When the Committee raised this issue with the Panel it heard that most complaints from
members of the public are misconceived as opposed to malicious:
The CHAIRMAN: What about members of the public being required to pay costs
if they have made a vexatious complaint?
Mrs POWER: I can say that in the last—since I have been a member, we have had
one finding of vexatious, which was actually not in this report; it has been since
then. To be fair, the majority of the public we find they are misconceived; they
simply have not understood the way in which the act works. They are genuinely
aggrieved in and of themselves and they are upset with how they have been
treated, but that does not mean that it is a minor breach matter. I suspect for
recurring vexatious people, maybe it would be a good thing. However, I am not
sure how common that would actually be. 1166

10.85

The Panel also told the Committee that any power to order unsuccessful complainants to pay
costs would need to be accompanied by appropriate procedural fairness and appeal
rights.1167

10.86

The Committee notes that the DLGC’s 2015 consultation paper on its review of the Rules of
Conduct Regulations discussed introducing price signals to deter improper, unsound or
trivial complaints.1168 The DLGSC’s 2017 consultation paper on the review of the LG Act also
raised the possibility of introducing a complaint lodgement fee as a way to encourage
complaints to only be lodged where there is strong evidence of a breach.1169

10.87

In August 2020 the DLGSC advised the Committee that the introduction of a complaint
lodgement fee was not being actively considered at that time.1170

10.88

In the Committee’s view a fee is unlikely to achieve a reduction in the amount of
unsuccessful complaints from members of the public, and may dissuade some legitimate
complaints.

Addressing the broader issue of dysfunction
10.89

One of the fundamental issues impeding the effectiveness of the minor breach system is the
high volume of complaints that the Panel receives, and the resulting delay in Panel decisions.

10.90

The Committee has made a number of recommendations, set out in the previous chapter,
aimed at improving the Panel’s processes in an effort to reduce this delay.

1165

Tracey Roberts, Deputy President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 22.

1166

Emma Power, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 20.

1167

ibid.

1168

Department of Local Government and Communities, Consultation Paper: A Review of the Local Government (Rules
of Conduct) Regulations 2007 and Minor Breach Disciplinary Framework, November 2015, p 20.

1169

Department of Local Government, Sport and Cultural Industries, Local Government Act 1995 Review: Agile Smart
Inclusive – Local governments for the future Phase 1: Consultation Paper, Western Australia, 8 November 2017,
pp 52–3.

1170

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 3 August 2020, p 12.
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10.91

However, in the Committee’s view the Panel is inherently limited in its ability to address the
main factor causing the high volume of minor breach complaints, being underlying
dysfunction at a relatively small number of local governments.

10.92

The Committee has received a range of evidence on possible ways to address this broader
issue of dysfunction in local government. Much of this evidence addresses the problem at a
high level.

10.93

The Committee notes that the DLGSC’s review of the LG Act is considering a number of
reforms to improve the DLGSC and the Minister’s ability to intervene in and address
organisational dysfunction and governance issues within local governments. 1171

10.94

The Committee supports the DLGSC’s efforts to reform the LG Act and associated regulations
to address these issues. The Committee appreciates that the DLGSC’s has been undertaking
detailed consultation on these issues since it commenced the review of the LG Act in 2017,
and acknowledges that many of the views expressed to the Committee have been expressed
to the DLGSC during that consultation process.

10.95

Nonetheless, the Committee considers there is benefit in canvassing the broad evidence it
has received regarding options to improve or supplement the Panel system. This is set out
below.

Early intervention by presiding members
10.96

Evidence before the Committee suggests that the Mayor or President can play a crucial role
in dealing with conduct issues before they result in a complaint to the Panel.

10.97

The Mayor of the City of Stirling told the Committee that his local government always seeks
to facilitate resolution of a conduct dispute before it can reach the stage of a formal
complaint to the Panel:
Mayor IRWIN: … I have certainly seen it as, I guess, one of my KPIs that we are not
in front of the standards panel, or no-one at council. I think that is a failure on our
part of good governance. If we go back to the rule book, if we are going towards a
standards panel, that means we have not gone through every process available
like a normal workplace would to ensure that it does not get there. Our policy
simply is if someone has got a problem with someone, they talk it out. They are
told to go and talk to the person. If not, they can come and talk to me and then I
will have a talk to the person and normally it would involve a normal schoolyard
chat, you know, “Do you think you’ve done the right thing? Maybe if you
apologise, we could just get on with business and remember to put Stirling first
and not worry about these little issues on the side.”
The CHAIR: Have you found that works?
Mayor IRWIN: Yes, it works; it certainly does. I am pretty sure if we look back over
the last three years, there might be one, maybe two, and they were possibly either
an outsider who was trying to have a crack at a councillor or maybe a councillor
who just feels they have to have a go at another councillor. They are fairly minor
and, without fail, I am sure after a few months they come back and there is
nothing to see here at all. My experience of standards—I do sometimes questions
what it actually does, the standards panel. I will be the first to see in the paper and
read and think, “What does this apology actually mean?” From my point of view,
all I see is that eventually someone has to write an apology to the other person.
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Normally a look eye to eye and a simple apology at the start can effect that
change to get on with business.1172

10.98

Members of the Panel expressed similar personal views that a genuine apology can often
address conduct issues before they reach the Panel:
Mrs POWER: I would say personally, not speaking necessarily on behalf of the
panel, that often what the aggrieved party is looking for is an apology. I know that
is one of our sanctions, of course, but perhaps this is an apology that can take
place before it gets to the point that it is at the standards panel, especially when it
is between the public and councillor or between two councillors. A simple apology
goes a long way to soothing people’s feelings.
Hon DIANE EVERS: It is a big process to get around to an apology, is it not?
Mr KELLY: Yes.
Mrs POWER: But people do feel genuinely aggrieved and I think people feel that
they have not been heard and that leads to problems.
Mr KELLY: You are quite right. I have known of circumstances where council
meetings have been adjourned and maybe the deputy mayor or somebody has
gone up to the councillor and said, “Look, do you want to consider giving an
apology?” There are processes that can be employed to short-circuit some of
those problems, but, again, often in the heat of the moment, they say, “No, I’m not
going to apologise.” It is over the passage of time when things settle down that
maybe they are more prepared.

10.99

The former Mayor of the City of Armadale told the Committee that it is important for council
members to be able to thoroughly discuss their views during council meetings, and put any
disagreements aside once the council has reached a decision:
The big thing for us is that, if we have an issue, we debate it in the place where it is
supposed to be debated, and that is in the chamber. When that debate is done, if
you cannot let it go because you have not won, when you leave the chamber you
leave it behind, and if you cannot do that, you leave the building.
In all honesty, Chair, that has worked well for us. As I said, I have never had a
complaint that I am aware of—I have certainly never been called to heel for some
behaviour, and I am not aware of any of my councillors either. I do know that it
seems to be prevalent in other places all the time, but it is a cultural thing, and I do
not know how that is going to be addressed. 1173

10.100 The Committee heard that facilitating effective debate requires an appropriately trained and
experienced presiding member. Hon Paul Omodei, President of the Shire of Manjimup,
emphasised the importance of the role of the mayor or president in this regard:
Mr OMODEI: ... That is part of it: the role of the president is very clear in running
the meeting. In a lot of cases, even though they are being given training on
governance, there are still presidents who do not control their meetings properly,
and that is quite a lot of them.
Hon DIANE EVERS: So further training specifically for the president and possibly
CEOs in terms of respect and that sort of thing?
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Mark Irwin, Mayor, City of Stirling, transcript of evidence, 16 March 2020, p 6.
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Mr OMODEI: Exactly.1174

10.101 The DLGSC currently holds a one-day workshop for newly elected Mayors, Presidents and
Deputies. Topics addressed at the most recent workshop included:


managing council business (from chairing meetings and applying standing orders to
handling public question time)



liaising with the CEO



working with the media



the demands of providing leadership



facilitating communication with the public



meeting community expectations.1175

10.102 The Committee notes the Inquiry Panel into the City of Perth’s recent recommendation that
the DLGSC establish a Mayoral Leadership Coaching Programme for newly elected mayors
and presidents, and that an independent accredited executive coach be appointed to
support newly elected presiding officers.1176
10.103 In the Committee’s view any further training for presiding members should focus on
facilitating respectful debate in a way that encourages all council members to have input.
Intervention by an independent external expert
10.104 Cr Kelly suggested to the Committee that the DLGSC could do more to help problem
councils deal with conduct issues, and any underling dysfunction, before they result in
complaints to the Panel:
Mr KELLY: One of my concerns is that—I have made this very clear to the
department on a number of occasions—when you sit on the panel, it becomes
quite apparent that there is the elements of some dysfunction occurring in a
particular council, when you see the number of complaints that come in. I have
described it a bit like dealing with juvenile justice, or whatever. If you do not get in
early and do some preventive work within that council, the complaints are likely to
continue, and continue to escalate, because we often find that there are almost
counterclaims; there is a counter-complaint, and once you raise that sensitivity
within a council, then it is highly likely that the number of complaints will continue.
You only need to look at those four councils—you can pretty much guess who
they are, from your own information and the media. It is not surprising, for
example, that Melville is the highest, and that has significantly impacted on the
number of complaints, and that is what has really contributed in the previous
12 months to the significant increase.
Hon DIANE EVERS: So what is your suggestion, then? You say get in early, but
you know this process takes three to four months minimum.
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Mr KELLY: My suggestion to the department is that they need to work with that
council and that administration to try to deal with the emerging issues. It is just a
treadmill.1177

10.105 WALGA similarly indicated that the local government sector views the Panel process as quite
legalistic, and would prefer a process based on mediation and early intervention.1178
10.106 The Committee notes that, as discussed above from 7.286, the DLGSC’s review of the LG Act
is considering whether an external person should be able to be appointed to work with a
local government’s administration or council.
10.107 Mr Omodei described his experience as a council advisor to local governments and
suggested to the Committee that external advisors be empowered to intervene and address
council member conduct issues during council meetings:
There are councillors out there today who are just acting as if there are no rules,
and that has to stop. In the end, in local government or in public life, your
reputation is everything. ... I was appointed by WALGA and LGIS as one of the
council advisers. It was a trial period of four experienced people who went out and
visited councils and listened to what the council process was and, at the end,
suggested to them, “Look, if there are issues, you can go to the department or you
can go to WALGA or you can go the CCC or whatever.” In fact, it was a toothless
arrangement. You just observe. You could see that councillors were speaking more
than once, speaking out of turn and grandstanding, but there was nothing to stop
them. Under the current legislation, there is nothing to stop them either. For
example, if the department identified a council where there was disruption in the
council, you could have a person sitting around the table—it would only have to
happen for two or three council meetings—to stop that person and say, “No, you
can’t speak twice. You can’t refer to that person in a derogatory fashion”—in other
words, you cannot breach the code of conduct—“and if you continue to do so, I
will lodge a complaint against you.” There needs to be something like that. If we
did that, we would not get to the stage where the standards panel is now where
they have got 90-something and a lot of them are being dismissed either at their
level or at SAT.1179

10.108 Mr Omodei acknowledged, however, that allowing an external person to intervene in council
meetings raises an issue of council autonomy:
There is nothing in the current legislation that would allow for a person who can
sit in and intervene in a council meeting. It is a very tenuous point as to whether
you should be intervening in a meeting. But if the council is heading towards
oblivion, there needs to be something that people can do to bring them to
account.1180

10.109 The Committee raised the possibility of external intervention in problem councils with the
Mayor and CEO of the City of Stirling:
The CHAIR: ... Is there room there for some other mechanism to be employed as a
circuit-breaker so that we do not start seeing the standards panel weaponised by
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Paul Kelly, Member, Local Government Standards Panel, transcript of evidence, 21 October 2019, p 2.
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Western Australian Local Government Association, ‘Select Committee Hearing’, 3 August 2020, tabled by the
Western Australian Local Government Association during hearing held 3 August 2020, p 4.
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belligerent people? Perhaps an outside person, if available, could go in to assist in
resolving a dispute before it escalates. Do you think that might be a useful thing?
Mayor IRWIN: Quite possibly. Look, I wish I had the magic bullet for this one.
Again, I think the main point is I see that any external tool that is used in that
process, the steps to ensure that due process is gone through in terms of time
frame and burden of proof of what has happened, normally by the time it gets to
that stage the damage is done to the council, to the internal workings of the
council, to the trust of the ratepayers, to the poor media profile of the council, and
it probably means you have really let the side down by the time you get there
either way.
Mr JARDINE: One of the problems of the standards panel—it is a flawed model—
is the length of time, the timeliness of that. That is not a criticism of the panel itself
but the way it has been established. A quick outcome might be nine months. The
governance intervention where somebody externally comes in with the right
qualifications, background for mediation et cetera is something that we would
certainly ask you to have a look at because the current system—in recent times, we
have not been to the standards panel in terms of submissions, but it would be
better for the whole sector.1181

10.110 The CEO of the Town of Cambridge told the Committee that the Panel has a role to play, but
that compulsory external mediation should be introduced to deal with minor complaints:
I believe the standards panel is too drawn out, ineffectual, and takes far too long
to give a decision, and it does not solve the problem. I think that there should be
triggers before it gets referred to the standards panel. In the Town of Cambridge, I
think we had 10 or 12 in the first year I was acting CEO, and all of those in my
opinion were triggered by personality differences. All it did was complicate the
system, and cost the town money. It did not solve the problem. Basically, I think
that the standards panel does have a role. I do not dispute that. But for things of a
minor nature, there should be other mechanisms put in place to stop it going
through a quasi-judicial sort of system, such as mediation.
…
My view is that if a minor complaint is going to be made, I believe there should be
compulsory mediation between the two parties, with an independent mediator
appointed by whoever, where the standards panel says, “There are a number of
mediators. Sit down, try and resolve the issue; and, if you cannot, then you can go
forward.” I think that would save a lot of time and money and expense and anxiety
on many people’s part.1182

10.111 In the Committee’s view targeted and early intervention by an appropriately qualified
independent party could do much to resolve the underlying issues that result in potentially
unnecessary complaints to the Panel.
10.112 The Director General explained to the Committee that the DLGSC often intervenes to address
council member conduct issues before they escalate to complaints to the Panel:
Mr ORD: We do, Mr Chair, currently quite often try to deal with these things
through mediation or through referring matters back that are clearly not going to
meet the threshold to see if we can get them resolved. That is generally a phone
call or something going back to the complainants saying we do not think it is
1181

Mark Irwin, Mayor, and Stuart Jardine, Chief Executive Officer, City of Stirling, transcript of evidence,
16 March 2020, pp 6–7.
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going to reach the threshold for standards panel assessment but we are happy to
talk X on your behalf, or those sorts of things.
The CHAIR: Oh, you do do that?
Mr ORD: Yes. I have recently done this on a council-wide basis by recommending
mediation because we were becoming inundated with complaints and it was clear
that a properly facilitated mediation may well be in the interests of that council.
The alternative is, if it escalates in a standards panel, then eventually there is a call
for an inquiry because you have got a whole range of people complaining against
each other and it is pretty obvious the council could be heading to dysfunction. I
am pleased to say the council was very welcoming of that approach and of
recommendations for appropriately trained mediators to step in and assist them. I
think that is an example of where we can take a sensible approach to try to
discourage people to constantly just use a mechanism which, at the end of the
day, as you pointed out, does not necessarily have a lot of sanction associated with
it and often builds resentment between parties that otherwise we are trying to
encourage to work in the broad community interest. The problem having a
vigorous democracy in local government is that people should be able to be
passionate and have a strong ability to present their case for various issues, but
where it becomes personalised and destructive—if we can turn that around before
it becomes a process where we have to go into these things, we wish to.1183

10.113 As discussed above from 7.287, further mechanisms for the DLGSC to intervene to assist
struggling councils are being considered as part of the review of the LG Act.
10.114 Several submissions called for the Panel to be replaced by an independent Local Government
Commissioner or Ombudsman for Local Government.1184 As noted above from 9.46, the
Review Committee and the Inquiry Panel into the City of Perth have both recently
recommended that local government conduct issues be dealt with by a new statutory body.
10.115 In the Committee’s view these are important options that could be explored by further
parliamentary committee involvement in local government matters, as discussed in
chapter 5.
Model code of conduct for council members, committee members and candidates
10.116 As discussed above at 8.91, amendments made to the LG Act in July 2019 (but not yet in
force) will introduce a mandatory model code of conduct for council members, committee
members and candidates.
10.117 On 3 August 2020 the DLGSC told the Committee that the regulations containing the model
code of conduct are currently being drafted and are expected to be in force by the end of
the year.1185
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
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10 September 2019, p 25.
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10.118 Relevantly, Part B of the Code of Conduct Draft and Guidelines proposes to allow councils to
deal with council member conduct issues at the local level:
[The standards of behaviour set out in Part B are] expected to be managed at the
local level by the local government, so Part B also deals with how complaints are
to be managed.
Failure to comply with [Part B] may give rise to a complaint against a council
member’s conduct, followed by a subsequent investigation and possible corrective
action by the local government. The emphasis should be on an educative role to
establish sound working relationships and avoid repeated breaches, rather than
punishment.1186

10.119 Under the local level complaint process proposed by Part B of the Code of Conduct Draft
and Guidelines:


a person can make a complaint about a council member to the local government’s
Mayor or President, CEO, or nominated delegate person within three months of the
alleged breach



a complaint cannot be made where the matter was resolved by the presiding member
during a meeting or the council member has complied with a request for remedial action



a complaint may be handled in any manner the council deems fit, and this process must
be described in a council endorsed policy



if the complaint is investigated and the council finds, by resolution, that a breach
occurred the council may prepare an action plan (including training, mediation or
counselling) to address future behaviour



if the council member has three breaches and fails to comply with their action plan the
council may resolve to make an allegation of minor breach to the Panel. 1187

10.120 The Director General discussed this local level complaint process with the Committee at a
hearing in August 2019, prior to the release of the Code of Conduct Draft and Guidelines in
September 2019:
in our consultation around, potentially, the new act, we are certainly looking at
intervention strategies and also whether there is potential for another layer of
decision-maker below the standards panel that could deal with very minor matters
in an immediate process—referring matters to remediation—these kinds of things.
That would take a lot of the pressure off things escalating up to something like the
standards panel, so it does retain its—along with the code of conduct—only those
matters that are potentially putting that local government at risk. For us, it then
means we would hopefully be dealing with a small number of matters at the
standards panel, that would alleviate our need for later on having to do an inquiry
of some form. Our intention is to look for every mechanism to bring the ability to
intervene down at the local level and try to resolve matters at the local level as
much as is possible, to encourage the use of intermediaries to reduce conflict early
and to disincentivise people who, potentially, politicise differences in the system
by utilising our or other state agencies’ powers to highlight their grievances.1188
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10.121 At a hearing on 3 August 2020 the DLGSC clarified that the local level complaint process
proposed by Part B of the Code of Conduct Draft and Guidelines is intended to address
complaints about general behaviour that would not breach the Rules of Conduct
Regulations:
At the moment there are a number of complaints going to the standards panel
that do not fit the category of the regulations, so there is no breach or there is no
complaint to be had. This is about picking up those behaviours that are happening
at a local level and dealing with them at that local level and managing that
behaviour, whether it is through an educative approach or whether it is considered
that it is trivial and not needed to be dealt with.1189

10.122 The Committee asked the DLGSC whether complainants will be required to engage with the
proposed local level complaint process before they can make a minor breach complaint to
the Panel:
The CHAIR: ... you will get the types who trawl through minutes of meetings and
find something that offends them a month later, and they will dash off a complaint
to the standards panel, which becomes one of those statistics—the unsuccessful
complaints that I referred to earlier. How would that complaint be dealt with?
Ms MERRITT: If it is not actually a breach, it should go through the part B process
to the council to deal with.
The CHAIR: Let us say the complainant has bypassed the council, how would that
be —
Ms MERRITT: It goes through the standards panel process and their assessment. It
would go to the standards panel as they do now.
The CHAIR: So, that is not going to be any improvement if that is the case. Is the
standards panel going to be able to say, “Oh, hang on, here is one that should be
sorted out locally”, and refer it back or would they have to go through a lengthy
process to do that?
Ms MERRITT: That is something that we will work through in the drafting and also
in the operationalising of that.1190

10.123 The DLGSC’s Code of Conduct Draft and Guidelines include guidelines regarding the
complaint resolution policy that local governments will need to adopt in support of the
proposed local level complaint process.1191 Relevantly, the DLGSC’s guidelines stipulate that a
local government’s complaint resolution policy should consider the extent to which
independent persons (including a regional or shared committee established by multiple local
governments) are involved to review, investigate, and make recommendations on
complaints.1192
10.124 The Committee supports the DLGSC’s efforts to encourage local governments to deal with
council member conduct issues at the local level.
10.125 However, the Committee is concerned about the costs that the local level complaint process
proposed by Part B of the Code of Conduct Draft and Guidelines may create for local
1189

Darrelle Merritt, Acting Director Strategic Initiatives, Department of Local Government, Sport and Cultural
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governments, particularly if councils feel obliged to engage independent persons to
investigate complaints. Other than guidelines published by the DLGSC, it is unclear what
resources the State Government intends to provide to local governments to support
implementation of a local level complaint process.
10.126 The Committee is also concerned that complainants may be able to bypass the local level
complaint process proposed by the Code of Conduct Draft and Guidelines, and continue to
make a high number of unsuccessful complaints directly to the Panel.
FINDING 51
Section 5.103 of the Local Government Act 1995 will require regulations to prescribe a model code
of conduct for council members, committee members and candidates.
Section 5.104 of the Local Government Act 1995 will require all local governments to prepare and
adopt a code of conduct that incorporates the model code prescribed pursuant to s 5.103 of the
Local Government Act 1995.
The Department of Local Government, Sport and Cultural Industries expects regulations under
s 5.103 of the Local Government Act 1995 to be in force by the end of 2020.
FINDING 52
The Department of Local Government, Sport and Cultural Industries’ consultation draft of the
model code of conduct indicates that local governments will be expected to manage council
member conduct issues at the local level.
RECOMMENDATION 34
The Government ensure that local governments are provided with appropriate support and
resources to implement any local level complaint process prescribed pursuant to s 5.103 of the
Local Government Act 1995.
RECOMMENDATION 35
The model code of conduct to be prescribed pursuant to s 5.103 of the Local Government Act 1995
require a complainant to engage with any local level complaint process before making a minor
breach complaint to the Local Government Standards Panel.
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CHAPTER 11
The Western Australian Local Government Association
11.1

WALGA is the representative body for local governments in Western Australia. WALGA was
formed on 6 December 20011193 and is constituted as a body corporate under s 9.58 of the
LG Act.

11.2

WALGA is a membership-based representative body for local governments, and is not a
government department or agency. Membership of WALGA is voluntary. All but one of
Western Australia’s 139 local governments are currently members.

11.3

WALGA summarised its role to the Committee as follows:
WALGA exists to serve Western Australia’s Local Governments by providing a
united voice to Government and the community, promoting Local Government as
a legitimate sphere of Government, providing value-for-money services, and
advocating on behalf of the Local Government sector. 1194

11.4

Evidence before the Committee indicates that WALGA faces significant (and understandable)
challenges in presenting a united view on behalf of its 138 local government members.

11.5

Submissions also raised concerns regarding WALGA’s relationship with the DLGSC, the
Auditor General’s authority to audit WALGA, and WALGA’s position under the LG Act.

11.6

This chapter:


describes WALGA’s structure, activities, and funding



sets out evidence regarding issues raised with the Committee regarding WALGA



discusses in detail the Preferred Supplier Program, which is an aspect of WALGA’s
operations that attracted particular attention in submissions.

Background
11.7

Local government associations have a long history in Western Australia. The Local
Government Association of Western Australia (LGAWA) was formed in 1894, the Country
Shire Councils’ Association (CSCA) was established in 1898, and the Country Urban Councils’
Association (CUCA) dates back to 1937. 1195

11.8

In 1989 these three associations established the Western Australian Municipal Association
(WAMA) to act as the united representative body for Western Australian local
governments.1196 In 1996 when the LG Act came into force it established LGAWA, CSCA,
CUCA and WAMA as bodies corporate.1197

11.9

In 2004 the LG Act was amended to dissolve these associations and incorporate WALGA as
their successor in law.1198 These changes recognised that WALGA, which was created in 2001,

1193

Western Australian Local Government Association, About WALGA, See: https://walga.asn.au/About-WALGA.aspx.
Viewed 20 May 2020.

1194

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 20.
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ibid., p 4.
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Local Government Act 1995 (as passed) s 9.58.
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Local Government Amendment Act 2004 s 10 and sch 2 cl 2.
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had replaced WAMA as the peak body representing the interests of local governments that
choose to be members.1199
Objects and functions
11.10

Section 9.58 of the LG Act constitutes WALGA as a body corporate and provides that WALGA
has the objects and functions set out in its constitution.

11.11

WALGA’s constitution was adopted on 7 August 2001. It has been amended seven times,
most recently on 1 August 2018.1200 The constitution sets out WALGA’s objects as follows:
The objects of the Association shall be:
(a)

to provide a united voice for Local Government in Western Australia;

(b)

to promote the credibility and profile of Local Government;

(c)

to speak on behalf of Local Government in Western Australia;

(d)

to represent the views of the Association to the State and Federal
Governments on financial, legislative, administration and policy
matters;

(e)

to provide services to Local Government in Western Australia;

(f)

to promote Local Government issues of importance by involvement
with national bodies;

(g)

to do all and any such other things as in the opinion of the State
Council may conveniently be carried on by the Association or which
promote or assist or are incidental or conducive to the attainment of
these objects or any of them, or anything considered beneficial to the
members of the Association; and

(h)

to use the property and income of the Association solely for the
promotion of the objects or purposes of the Association. No part of
the property or income of the Association may be paid or otherwise
distributed, directly or indirectly, to members of the Association,
except in good faith in the promotion of those objects or purposes. 1201

11.12

The LG Act recognises that WALGA may amend its constitution, but prohibits WALGA from
changing the objects for which it is constituted without the approval of the Minister
administering the LG Act.1202

11.13

The Director General of the DLGSC described this requirement for Ministerial approval as the
primary limit that the LG Act places on WALGA’s activities. 1203

11.14

The LG Act also specifically authorises WALGA to make representations and submissions to
the Minister on behalf of its members, and arrange contracts of insurance for members. 1204

1199

Hon Tom Stephens MLC, Minister for Local Government and Regional Development, Western Australia,
Legislative Council, Parliamentary Debates (Hansard), 3 Dec 2003, p 13988.

1200

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, p 1.
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ibid., cl 3.

1202

Local Government Act 1995 s 9.58(1), ss 9.58(3)–(5) and 9.58(7).
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 8.

1204

Local Government Act 1995 ss 9.58(6) and 5.49.
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Governance structure
11.15

All local governments constituted under the LG Act are eligible to become voting members
of WALGA.1205 The City of Nedlands is the only local government that is not currently a
member.1206

11.16

WALGA’s governing body is its State Council, consisting of the WALGA President, 24 State
Councillors, and the President of LGPAWA as an ‘ex-officio’ member.1207 All voting members
of the State Council are council members of a local government.1208

11.17

Each State Councillor represents a WALGA zone. Zones are geographical groupings of local
governments, determined by the State Council, which elect representatives to the State
Council and provide direction and feedback on State Council matters through their
representatives.1209 There are five metropolitan zones with 12 State Councillors and 12
regional zones with a representative from each zone. 1210 Maps of the WALGA zones are set
out at Appendix 7.

11.18

In evidence before the Committee, WALGA emphasised the importance of the zone system
in ensuring it takes into account the diversity of views throughout its membership:
We have got the regions, we have got metropolitan, we have got the outer
metropolitan, and we have got growth councils. One of the key aspects from the
zones is the fact that there is a unique understanding of all of the different areas
right around the state, which is a real grassroots level. The local zones understand
the community challenges, are able to celebrate the successes, but also able to be
representative of what is going right and what is going wrong within their areas. …
The diversity that we have within local government is underpinned by the passion
and that local knowledge, which enables the zones to make informed decisions to
benefit their areas and also understand the strategic responses needed to all the
different directions.1211

11.19

Council members are able to nominate to represent their Local Government on their zone
and in turn, through the zone election process, to represent the zone on State Council.1212
One former elected member described how, through this process, members of the State
Council are ‘democratically elected in three separate steps’:
Firstly, by the community to be represented on their own Local Government;
secondly, they are elected by their Council to represent its interests on their
WALGA Zone; and thirdly members are elected from each Zone to the WALGA

1205

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, cl 5(2).
WALGA’s constitution also provides for non-voting associate members, and life membership.

1206

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 9.

1207

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, cl 9(1).
The President of WALGA has no deliberative vote but can exercise a casting vote in the event of a deadlock. The
President of LGPAWA sits on the State Council as an ‘ex officio’ member but does not vote: see Western Australian
Local Government Association, Association Constitution, as amended 1 August 2018, cls 9(1), 10(2), and the
definition of ‘representative’ in cl 2(1).

1208

ibid., cls 9 and 17.

1209

ibid., cl 14.

1210

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 6.

1211

Tracey Roberts, Deputy President, the Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 3.

1212

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 6.
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State Council. All geographic areas of the State are therefore represented on the
WALGA State Council which ensures that even the remotest Local Government has
a voice at the highest level.1213

11.20

The State Council meets at least four times each year to conduct WALGA’s business. The
President of WALGA presides at all meetings, and each representative on the State Council is
entitled to a vote.1214

11.21

WALGA also holds an annual general meeting of members to adopt the President’s annual
report, consider WALGA’s audited annual financial statements, and consider motions put
forward by the State Council or a local government member. Each member local government
is entitled to send two delegates to, and cast one vote at, the annual general meeting. 1215

11.22

The State Council approves WALGA’s annual budget and the State Council is required to
have WALGA’s accounts audited annually. Members are entitled to inspect WALGA’s
accounting records, and WALGA is required to present audited financial statements to
members at its Annual General Meeting. 1216

11.23

The Committee notes also that in 2019 WALGA commenced publishing a publicly available
annual report which includes its audited financial statements.

11.24

The State Council appoints a CEO. Subject to the control of the State Council, the CEO is
solely responsible for the administration of WALGA and the appointment of its staff. 1217

11.25

WALGA’s constitution allows the State Council to delegate many of its powers, duties and
functions, and contains a register of these delegations maintained by the CEO. 1218

Areas of activity
11.26

WALGA described its activities as comprising three streams—providing services and advice
to members, formulating and advocating for policy positions on behalf of members, and
carrying out operational functions including promoting the sector, communicating
information to members, and organising the annual Local Government Convention and other
events.1219

11.27

WALGA’s services cover a range of areas including governance advice, elected member and
staff training, employee relations, recruitment, and procurement. Many of these services are
offered on a subscription or fee-for-service basis.1220

11.28

WALGA’s policy and advocacy areas reflect the wide scope of services provided by local
governments, and include environment and waste, infrastructure and road safety, planning,
community services, and emergency management. 1221

1213

Submission 232 from Sue Doherty, 13 September 2019, p 14.

1214

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, cl 10.

1215

ibid., cls 22 and 24.

1216

ibid., cls 7, 15, and 26.

1217

ibid., cl 13.

1218

ibid., cls 13(2) and 21, and sch 2.

1219

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, pp 4–5.

1220

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, pp 12–14.

1221

ibid., pp 14–18.
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11.29

WALGA’s other key activities include operating the Preferred Supplier Program (PSP) which
assesses and manages panels of approved providers of goods and services to local
governments, and operating the Local Government Insurance Services mutual scheme. 1222

Funding
11.30

WALGA receives income from annual membership fees, grants, fees and subscriptions paid
by members for subscription services, and income derived from other services to members.
Figure 7 contains a breakdown of the various sources of WALGA’s income.

Figure 7. Western Australian Local Government Association income sources

[Source: Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 9.]

11.31

11.32

WALGA’s 2019 annual report indicates that for the financial year ended 31 May 2019 it
received:


$2,273,786 in membership fees



$2,047,400 in fee for service subscriptions including associate membership subscriptions,
procurement services, employee relations, tax and financial services, environmental
services, and emergency management



$10,655,856 in income from other services including insurance, the PSP, local
government events including conventions and seminars, training, and procurement



$1,615,522 in other income.1223

As set out in Figure 8, staff costs make up the majority of WALGA’s non grant expenditure,
followed by direct costs and overheads.1224 In 2019 WALGA had 106 employees and spent

1222

ibid., pp 10–12.

1223

Western Australian Local Government Association, Annual Report 2019, pp 61 and 70.

1224

WALGA told the Committee that its direct costs are the non-staff costs of running the organisation, and include
‘Software licences, Web hosting, Advertising, Postage and couriers, Printing and production, Compliance audits,
Professional and technical advice, Legal advice, Membership fees, Meeting expenses, Travel and Accommodation,
Venue Hire, Catering and FBT’: Western Australian Local Government Association, ‘Select Committee Hearing’,
3 August 2020, tabled by the Western Australian Local Government Association during hearing held
3 August 2020, p 7.
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$9,325,187 on salaries and associated expenditure.1225 The Committee heard that WALGA’s
employee numbers have remained relatively consistent over the last four or five years. 1226
Figure 8. Western Australian Local Government Association non grant expenditure

[Source: Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 9.]

11.33

WALGA told the Committee that it has the lowest member fees in Australia.1227
Supplementary information provided by WALGA indicates that its annual membership fees
comprise 10 percent of its total income, which is the equal lowest fee to revenue ratio across
all state and territory local government associations.1228

11.34

WALGA derives a significant portion of its income from insurance services and the PSP. The
Committee asked WALGA whether:

11.35



it has any concerns about member local governments who use these services being
perceived as ‘cross-subsidising’ members who do not



this may pose a financial risk to WALGA if members decide to not insure with the Local
Government Insurance Services mutual scheme or not procure through the PSP.

WALGA acknowledged that these are potential issues:
Mr SLOAN: To go to the question, absolutely. ... the responsibility sits with WALGA
to ensure that the services that we provide are providing the best value and
financial proposition for the members. We know there is a lot of tendering that
happens through local government that is not done through our panels. It is
important that we understand whether there is something that we can and should
be doing differently—alternative ways to provide that to meet the needs of the
membership. But Mr Donovan is right; every member at the moment insures
through the mutual, we know the vast majority of members use the panels at

1225

Western Australian Local Government Association, Annual Report 2019, p 71.

1226

ibid., p 79; Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of
evidence, 2 September 2019, p 4.

1227

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 14.

1228

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, pp 1–2.

Chapter 11

The Western Australian Local Government Association

313

various times, depending on what the circumstances are, but we do not take any
of that for granted.
Mr DONOVAN: I guess also to your point of a user pays model, we have a raft of
fees and programs that are based on user pays so that councils do not crosssubsidise other councils on things they are not using.1229

Issues raised regarding WALGA
11.36

Submissions raised a number of concerns regarding WALGA. Broadly, the Committee heard
that WALGA:


does not adequately represent the diversity of views in the local government sector



has an inappropriately close relationship with the DLGSC and the State government



should be subject to audit by the Auditor General



should not be constituted under the LG Act.

WALGA’s ability to represent its members
11.37

A number of submissions raised concerns about the extent to which WALGA represents the
interests of its member local governments. It was suggested to the Committee that WALGA
has become too influential, and directs as opposed to advises its members.1230

11.38

The President of WALGA summarised WALGA’s role to the Committee as follows:
As the peak industry body, WALGA advocates on behalf of the 138 local
governments across Western Australia. We see ourselves as a united voice for local
government in WA and we work to support them as a united group. We do not
speak on behalf of individual councils; we speak on behalf of the sector. 1231

11.39

Hon Paul Omodei addressed concerns about WALGA’s representative nature in the following
terms:
In relation to WALGA, there seems to be a thought that WALGA is some
amorphous body called WALGA. WALGA is actually local government. It is every
single president of each of the zones who is elected by those zones who are
elected by the general public, so it is pretty democratic. If you did not have
WALGA in its current structure, what would you have? 1232

11.40

The Mayor of the City of Stirling suggested that some of the criticism of WALGA’s expansion
has resulted from it trying to do too much:
Hon CHARLES SMITH: ... Do you think as an organisation WALGA’s sphere of
influence has grown too much—it has weighed into areas that we would not
expect it to go into if you consider its original remit as a government association?
Do you think it has grown too big with fingers in lots of pies around the place?
Mayor IRWIN: I do not necessarily think so. I can probably open by saying, again,
in my relatively short time probably compared to some of the elected officials you

1229

Nick Sloan, Chief Executive Officer, and Zac Donovan, Executive Manager Commercial and Communications,
Western Australian Local Government Association, transcript of evidence (part 1), 3 August 2020, pp 15–16.

1230

Submission 196 from a private citizen, 13 September 2019, p 1; submission 250 from a private citizen,
13 September 2019, p 2.

1231

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 2.

1232

Hon Paul Omodei, transcript of evidence, 17 February 2020, p 11.
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may talk to, I find the leadership of WALGA strong. I find my experience with the
CEO there, I highly regard him. I think he is doing a fantastic job and the executive
team there. I think some of it is led by the expectation they are trying to keep 139
very disparate councils happy. I do not think they have gone too big or done the
wrong thing but I certainly think it is time to reset—review what their role really is
and make sure that every state councillor that sits around that table understands
what their role is. I am pretty sure if you asked them all now, I do not think
everyone does understand what their role is. If they can clearly define what their
role is into the future, I think they will continue to be a strong advocate.
Hon CHARLES SMITH: Do you have an idea of what their role should be?
Mayor IRWIN: In my personal opinion, they should be championing the sector;
they should be a champion for the sector, to advocate and support local
governments at a high level, but I do not think they can be all things to everybody,
which is probably what they are trying to do at the moment.1233

11.41

The President of the Shire of Wagin gave the Committee the following perspective:
My take on it is WALGA sits in a difficult position to try to manage the
requirements of such a diverse set of members, as 138 members of WALGA. It is
not easy to get that right; in fact, it is almost impossible to get it right on a
constant scale. The criticism that comes from that is always going to be from the
one or two members who sit on the other side of a particular debate at the time. ...
My take on it is I think most of the criticism that WALGA has received has been on
the basis of unfounded social media–type activity and those who wish to criticise
perhaps need to spend a little more time in that space and understand just what a
difficult task that is.1234

11.42

A council member expressed concerns about WALGA’s ability to represent a single position
on issues where council members and staff may have differing views:
I don’t necessarily believe WALGA always can be said to represent a balanced view
for the administration and elected members of local government as there will
always be a healthy tension between their respective roles and functions. There will
be inevitable differences of opinion between people who have differing roles in
local government.1235

11.43

The council member suggested that the State government should not rely on WALGA as
representing the views of all stakeholders in local government, and should seek to engage
directly with council members rather than relying on WALGA (and LGPAWA) for input.1236

WALGA’s relationship with the DLGSC
11.44

A number of submissions raised concerns regarding the relationship between WALGA and
the DLGSC.

11.45

The Director General of the DLGSC told the Committee that WALGA plays an important role
in facilitating engagement between the DLGSC and the local government sector:
WALGA are very useful for us to engage with our stakeholders at a direct level, and
I value that ability to engage. It is not edited or in any way manipulated, from my
observations, so we are able to have an honest dialogue at a council-to-

1233

Mark Irwin, Mayor, City of Stirling, transcript of evidence, 16 March 2020, p 10.

1234

Phillip Blight, President, Shire of Wagin, transcript of evidence, 27 February 2020, p 8.

1235

Submission 252 from a private citizen, 13 September 2019, pp 2–3.

1236

ibid., p 18–19.
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department level, or a region-to-department level, or at times at the whole local
government sector to department level. From that perspective, I value the role
WALGA plays.1237

11.46

As discussed in chapter 7, the Committee heard concerns that WALGA has replaced the
DLGSC as the authoritative source of advice regarding the LG Act and associated regulations.

11.47

When asked about the consequences of WALGA’s increasing role in providing advice to its
members, the Mayor of the City of Stirling provided the following reflections:
I see WALGA obviously as operating like an industry body, yet we are a level of
government. It appears that they spend all their time doing submissions at the
moment to government. I would suggest that it is almost a side thing. It has
become a monster that keeps feeding itself by providing advice to submissions
when there is no real outcome that can come from that when you are trying to
base an industry body on 139 councils that are so diverse. There is no way you can
have a standard position on many of the things that you are actually putting
submissions on.1238

11.48

The Mayor went on to suggest that the DLGSC could do more to engage directly with
individual local governments, leaving WALGA to focus on issues affecting the local
government sector more broadly:
Whilst we are putting submissions on to all those small things, I do not see
WALGA as being effective in what it should be doing. I would like to see the
department probably take on more of a role in liaising with the councils separately.
There is probably a real opportunity to be more proactive in going out to councils
and finding out their advice on policy positions and I would love to see WALGA
really step up to the plate in advocating for really strong industry positions for the
sector.1239

11.49

Similarly, the Shire of Mingenew told the Committee that WALGA’s close relationship to the
State government potentially stymies WALGA’s ability to advocate independently for
members, and suggested that a stronger local department would give WALGA greater
freedom and allow for more robust debate and better outcomes for the sector. 1240

11.50

Other submissions suggested that WALGA’s influence has grown to the point where it is
affecting the DLGSC’s ability to effectively regulate the local government sector.
Larry Graham’s submission described the situation as one of ‘regulatory capture’, 1241 and
suggested that WALGA’s involvement in the Partnership Agreement and the appointment
processes for a number of statutory bodies is inappropriate. 1242

WALGA’s involvement in the State Local Government Partnership Agreement
11.51

The Director General of the DLGSC described the Partnership Agreement and the
relationship between WALGA and the DLGSC in the following terms:
we try to work quite cooperatively. The government, as an election policy, actually
set out to re-establish the local government partnership agreement. The

1237

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 16.

1238

Mark Irwin, Mayor, City of Stirling, transcript of evidence, 16 March 2020, pp 9–10.

1239

ibid.

1240

Submission 120 from the Shire of Mingenew, 21 August 2019, p 5.

1241

Submission 156 from Larry Graham, 10 September 2019, pp 3 and 31.

1242

ibid., pp 27–37; see also submission 25 from Sandra Boulter, 28 July 2019, part 4, pp 9–13 and 19.
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perception was in fact that there was friction between government and local
government on matters of reform. The government wanted to bring about reform
but felt it was better to do that in concert with the representatives of local
government, and hence the partnership agreement was re-established with the
Premier, Treasurer, the Minister for Planning and Minister for Local Government on
it, and a representative of WALGA and LG Professionals. The agenda they look at
are matters that they have in common. My observation is that WALGA is not
backward in criticising what they think the government should be doing and,
likewise, the government protects its interests as well. So it is a robust forum,
certainly not just a committee of convenience, if you like. So it is useful for us to
identify a common interest but also identify matters of policy that we need to do
further work on.1243

11.52

The Partnership Agreement between the State Government and local government sector is
discussed above in chapter 5 from 5.3.

11.53

The Committee notes that the Partnership Agreement does not appear to bind the State
Government in any way. Rather, the Partnership Agreement records that the State
Government ‘will endeavour to consult with Local Government where it is appropriate to do
so’ and sets out aspirational consultation targets to be met ‘where appropriate and
practicable’.1244

11.54

In the Committee’s view the Partnership Agreement is a potentially valuable avenue for
consultation between the State Government and the local government sector, particularly
given the concerns expressed in a number of local government submissions regarding cost
shifting from the State to local level.

WALGA’s involvement in the appointment process for statutory bodies
11.55

Details of WALGA’s involvement in the appointment processes for a number of statutory
bodies are set out at Appendix 8. The Committee notes that WALGA’s role in relation to
these bodies is advisory only, and penultimate to a decision by the relevant Minister.

11.56

WALGA explained to the Committee how it recommends appointments to statutory bodies:


nominations are sought from the sector through WALGA’s newsletters and networks



a selection committee undertakes a nomination and selection process under delegation
from WALGA’s State Council.1245 The selection committee consists of WALGA’s Deputy
President, two State Councillors (one metropolitan and one country), a representative
from LGPAWA, and a senior public servant as an independent representative1246



the selection committee assesses written nominations against defined selection criteria.
Individual scores from selection committee members are combined to rank applicants.
The candidate with the highest overall score is preferred for the vacancy



where the board or committee is of strategic importance to WALGA and the sector the
selection committee makes advisory recommendations to WALGA’s State Council

1243

Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, pp 8–9.

1244

Western Australian State Local Government Agreement, 2 August 2017, p 6.

1245

Details of the functions delegated by WALGA’s State Council to its selection committee are set out in sch 2 to
WALGA’s constitution: Western Australian Local Government Association, Association Constitution, as amended
1 August 2018, p 27.

1246

Western Australian Local Government Association, ‘Select Committee Hearing’, 3 August 2020, tabled by the
Western Australian Local Government Association during hearing held 3 August 2020, p 5.
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11.57

for boards or committees of ‘absolute priority’1247 an interview process is used.1248

WALGA emphasised the independent nature of the selection process:
I would just like to highlight that the process is based on written nominations and
they are evaluated against the written nomination. It is not a “who you are” but it
is what you have put down and have you addressed the criteria. So the selection
committee is very strong on following an independent process.1249

11.58

In the Committee’s view it is appropriate for the local government sector to have input into
these appointment processes.

11.59

Submissions that raised concerns in this regard did not indicate why WALGA is an
inappropriate body to provide this input, or suggest an alternative method by which local
government input should occur.

Should the Office of the Auditor General audit WALGA?
11.60

Submissions raised concerns that WALGA is not adequately accountable and transparent,
and suggested that WALGA should be audited by the Auditor General. 1250

11.61

The OAG’s submission noted that the LG Act does not provide scope for the OAG to audit
WALGA’s financial statements, activities, or performance. 1251 The Auditor General elaborated
in evidence before the Committee:
WALGA is interesting, because it is established under statute, and we can audit to
the extent that, under my act, the state government gives money to WALGA for
things. That is relatively minor in terms of their operations, but if it gives a grant, I
have follow-the-dollar powers that we could look at how that grant is used, but
only around that.1252

11.62

The OAG’s submission explained that this has occasionally limited the scope of OAG’s local
government audit work:
For example, in our 2018 procurement audit we were able to review LGs’ use of a
Preferred Suppliers Panel offered by WALGA, but not the arrangements WALGA
had in place to establish and manage the panel. It is important to note that we are
continuing to maintain dialogue with WALGA since this audit and the organisation
has expressed openness towards the OAG including WALGA’s functions within the
scope of relevant future audits.1253

11.63

The Auditor General stressed that the OAG is not actively seeking to broaden its audit
responsibilities to include WALGA. The Auditor General noted, however, that WALGA plays a

1247

WALGA listed these as the ‘Local Government Advisory Board, Local Government Grants Commission, Local
Government Standards Panel, WA Planning Commission, WA Super Board, LGIS Board’: ibid., foonote at p 5. The
Committee notes that WALGA’s nominations for the WA Super Board are made under WA Super’s constitution:
Constitution of WA Local Government Superannuation Plan Pty Ltd, Version 4.5, 22 September 2017, cls 2.1(9) and
7.1(1).

1248

Western Australian Local Government Association, ‘Select Committee Hearing’, 3 August 2020, tabled by the
Western Australian Local Government Association during hearing held 3 August 2020, p 5.

1249

Tony Brown, Executive Manager Governance and Organisational Services, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 2.

1250

Submission 25 from Sandra Boulter, 28 July 2019, part 2, p 11; and submission 65 from Colin Edwards,
16 August 2019, p 1.

1251

Submission 113 from the Office of the Auditor General, 2 September 2019, p 3.

1252

Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence, 23 September 2019, p 14.

1253

Submission 113 from the Office of the Auditor General, 2 September 2019, pp 2–3.
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critical role in the local government sector, and that OAG currently cannot require WALGA to
participate in an audit to provide assurance over its processes.1254
11.64

Nick Sloan, the CEO of WALGA, told the Committee that WALGA does not have a particular
view as to whether the OAG should be responsible for auditing WALGA:
We certainly have had discussions in the last couple of years with the Auditor
General given the role that the Auditor General has now with respect to the local
government sector in Western Australia, noting that obviously WALGA is not a
local government. We are also cognisant of the work that is being done in other
jurisdictions by respective Auditors General in relation to local governments and
also to the local government associations in other jurisdictions. We have had what
I would describe as a constructive dialogue with the Auditor General to understand
what the concerns are that they may be aware of that have been raised with them.
We have certainly sought to ensure that we have the appropriate scope in place
for our external audit. We do not have a view either way about whether it should
or should not be the responsibility of the Auditor General, and if that was a
decision that was taken at some point in the future, then I have a level of
confidence about the rigour that we have in place in our own processes that that
would not be problematic.1255

11.65

The Committee encourages WALGA to continue to engage with the Office of the Auditor
General. The Committee notes that under s 22 of the Auditor General Act 2006 the Auditor
General may enter into an arrangement with ‘any person or body’ to carry out an audit in
relation to that person or body, or provide auditor services. This would appear to provide
scope for WALGA to engage the OAG to provide audit services on a voluntary basis.

11.66

WALGA receives significant revenue from public funds through fees and subscriptions paid
by local government members. On this basis, the Committee sees value in the OAG
undertaking annual audits of WALGA.

FINDING 53
Given the significant revenue from public funds that the Western Australian Local Government
Association receives through fees and subscriptions paid by local government members, there is
value in the Office of the Auditor General undertaking annual audits of WALGA.
Should WALGA continue to be constituted under the LG Act?
11.67

Some submissions suggested that WALGA should no longer be constituted under the LG Act.
The Committee heard that it is both unnecessary and undesirable for WALGA’s existence to
be derived from local government legislation:
The current legislative provision making WALGA part of the LGA serves no useful
purpose. It may well be beneficial for local government to have such an
association legislated for, but why the WALGA monopoly is established by the LGA
is a matter that needs further consideration. 1256

1254

ibid., p 3; and Caroline Spencer, Auditor General, Office of the Auditor General, transcript of evidence,
23 September 2019, p 15.

1255

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence
(part 1), 3 August 2020, p 3.

1256

Submission 156 from Larry Graham, 10 September 2019, p 31.
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11.68

One former elected member described WALGA as having a ‘legislated monopoly’ on services
to local governments, and told the Committee that WALGA has an unfair advantage over
other organisations wanting to provide local government services.1257

11.69

The LG Act has constituted local government representative bodies since it was first
passed—LGAWA, CSCA, CUCA and WAMA from 1996, and WALGA from 2004. While the
Parliamentary debates on the LG Act do not indicate why it was considered necessary to
legislate for these entities,1258 the former DLG’s consultation paper on the LG Act suggests
that this was a continuation of the approach taken under the Local Government Act 1960.1259

11.70

The Director General of the DLGSC explained his understanding as to why WALGA is
constituted under the LG Act:
I imagine that the intent of that was that an association that could represent the
interests of the very large number of local governments we have in Western
Australia, where many of them would be significantly disenfranchised because of
their distance from Perth and so on, was to give local government a strong
advocacy voice back to government and also to act in the interests where
collective action—for instance, insurance and purchasing of services—would
advantage ratepayers. The act primarily limits the activities of WALGA through its
constitution by having the minister approve the constitution and approve any
variations to the constitution.1260

11.71

The Director General indicated that whether WALGA continues to be constituted under
legislation would be a matter for discussion under the new local government Act.1261

11.72

WALGA told the Committee that while WALGA does not need to be constituted under the
LG Act, it is important that the LG Act support WALGA’s ability to administer the PSP and
Local Government Insurance Services mutual scheme for its members:
Mr SLOAN: The ability of WALGA to administer the preferred supplier program
and, obviously, as trustee to have responsibility for the LGIS, those services are
effectively to the benefit of the sector. In the absence of the provision for WALGA
being able to provide those services, then—we know what happened with local
government insurance 25 years ago; we know why the scheme was established,
and equally I think we can show really clearly that while there is a perception that
there is a direct financial benefit to WALGA as a consequence of the delivery of
some of those services, the value proposition and the direct benefit and the
financial benefit that provides back to the sector is significant. We certainly have a
view about recognition of WALGA inside the legislation. I might let Mr Brown, if
that is okay through you Chair, make some comments in relation to that.
Mr BROWN: The important part is, as Nick just mentioned, that WALGA is
mentioned in the legislation and able to provide the preferred supplier program
and able to provide the insurance service. Both of those are very critical to the
local government sector, because they provide significant benefits and savings to
all of the local governments. Our main interest would be upholding those
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Submission 25 from Sandra Boulter, 28 July 2019, part 4, p 1.

1258

The relevant clauses of the Local Government Bill 1995 were passed without comment – see Legislative Assembly,
Parliamentary Debates (Hansard), 2 November 1995, p 10344 and Legislative Council, Parliamentary Debates
(Hansard), 12 December 1995, p 13065.

1259

Department of Local Government, Proposed New Local Government Act Principles and Issues, June 1989, p 44.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, transcript of
evidence, 5 August 2019, p 8.
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ibid., p 16.
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provisions, because they quite rightly give a huge benefit to the local government
sector.1262

11.73

In relation to local government insurance the LG Act:


requires WALGA to establish and manage a group self-insurance arrangement for local
governments against liability under the Workers’ Compensation and Injury Management
Act 19811263



provides that WALGA’s functions include arranging contracts of insurance on behalf of
all or any of its members for any purposes.1264

11.74

The Local Government Insurance Services mutual scheme operated by WALGA is discussed in
the next chapter. In the Committee’s view this is an important aspect of WALGA’s functions
that should continue to be supported by legislation. However, it is not clear to the
Committee why WALGA itself needs to be constituted under the LG Act in order for this to
occur.

11.75

The Functions and General Regulations provide that goods and services obtained through
the PSP are exempt from the tender requirements set out in s 3.57(1) of the LG Act and
reg 11(1) of the Functions and General Regulations. 1265 However, the LG Act itself makes no
provision in relation to the PSP. Accordingly, the Committee does not see how WALGA’s
ability to continue to operate the PSP (and receive the benefit of the exemption in the
Functions and General Regulations) is dependent on it being constituted under the LG Act.

11.76

In the Committee’s view it is to the benefit of the local government sector, and the
communities that local governments serve, that a professional peak representative body
such as WALGA exists to advocate for and support local governments’ interests.

11.77

However, the Committee sees no clear reason why WALGA should continue to be
constituted by the LG Act. To the contrary, evidence before the Committee suggests that
WALGA’s unique position under the LG Act may create a perception that it is unable to
maintain an appropriate independence from the State government.

11.78

The Committee notes the Review Panel’s recent recommendation that WALGA not be
constituted under a new local government Act, as this arrangement ‘created confusion as to
the extent of the Minister’s powers over the organisation and WALGA’s level of
independence’.1266

11.79

The Committee supports the Review Panel’s recommendation.

RECOMMENDATION 36
The Western Australian Local Government Association need not and should not be constituted
under the Local Government Act 1995, or any new local government Act.

WALGA’s Preferred Supplier Program
11.80

WALGA’s Preferred Supplier Program (PSP, also referred to as Preferred Supplier
Arrangements or PSA) is a system under which WALGA negotiates with suppliers on behalf

1262

Nick Sloan, Chief Executive Officer, and Tony Brown, Executive Manager Governance and Organisational Services,
Western Australian Local Government Association, transcript of evidence (part 1), 3 August 2020, p 4.
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Local Government Act 1995 s 5.49(2).

1264

ibid., s 9.58(6)(b).
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Local Government (Functions and General) Regulations 1996 reg 11(2)(b).
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Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 46.
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of members to establish preferred supplier agreements. Members of WALGA are able to
purchase goods and services through the PSP on terms more favourable than would be
available to individual local governments.
11.81

As noted above, goods and services obtained through WALGA’s PSP are exempt from the
tender requirements set out in s 3.57(1) of the LG Act and reg 11(1) of the Functions and
General Regulations.1267

11.82

Participation in WALGA’s PSP is optional. Under the Functions and General Regulations local
governments are able to establish their own pre-qualified supplier panels. Goods and
services supplied through a local government’s own pre-qualified supplier panel are also
exempt from the tender requirements in the LG Act and the Functions and General
Regulations.1268

11.83

The PSP covers products and services delivered across almost 40 panels and encompasses
more than 860 suppliers in a range of categories including fleet and heavy equipment, waste
management, consumables, infrastructure, ICT, energy, and services.1269

11.84

WALGA assesses and pre-qualifies suppliers through a research and public tender process
before they are allowed to join a PSP panel. Approved suppliers are assigned a WALGA
contract manager who is responsible for ongoing compliance and performance
management.1270

11.85

Suppliers pay WALGA a management fee (also referred to as a management rebate in
evidence before the Committee) for operating the PSP. This fee is a fixed amount (between
0.5 and 2 percent) of the value of the goods and services that the supplier provides through
the PSP, which suppliers must report to WALGA each month. WALGA confirmed that, other
than a marginal amount of sponsorship fees paid by suppliers who wish to underwrite
certain WALGA events, this fixed percentage fee is WALGA’s only revenue from the PSP. 1271

11.86

WALGA described the costs and funding of the PSP as follows:
The cost of operating the PSA program, which requires fifteen full time equivalent
employees and other direct costs, is funded by management rebates, at no cost to
Members. A significant portion of Management Rebates obtained are directly
attributed to the costs of operating the Business Solutions Preferred Supplier
program, and the balance are reinvested into enhancing the capacity of Local
Government through enhanced WALGA operations.1272

11.87

WALGA told the Committee that WALGA uses revenue earned through the PSP to reduce
general membership fees.1273

1267

Local Government (Functions and General) Regulations 1996 reg 11(2)(b).

1268

ibid., reg 11(2)(k) and pt 4 div 3.

1269

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 10.

1270

Western Australian Local Government Association, Preferred Supplier FAQ. See:
https://walga.asn.au/Procurement/Preferred-Supplier-Program/Preferred-Supplier-FAQ. Viewed 30 April 2020.

1271

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, pp 8–9.

1272

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 10.
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Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 6.
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11.88

In the 2018–19 financial year WALGA received $4,690,639 in income from the PSP. 1274 PSP
revenue accounts for 31 percent of WALGA’s total revenue.1275

11.89

WALGA told the Committee that the PSP was introduced around 15 years ago, and has
allowed WALGA to offset a $5 million fall in revenue that WALGA previously earned through
its newspaper advertisement booking service for local governments. 1276

11.90

Submissions to the Committee raised concerns that:


the PSP may not be providing local governments with the best value for money



WALGA receives a disproportionate profit from the PSP



the PSP may discourage local governments from developing their own tender expertise



the PSP system potentially excludes small businesses particularly in regional locations.

Does the PSP provide value for money?
11.91

One submission queried whether the PSP offers value for money and raised concerns that it
does not assure quality or competitive pricing. 1277

11.92

The Committee heard that similar concerns were raised (although neither investigated nor
substantiated) during the OAG’s local government audits:
Concerns were raised during our audit by some of the local governments we went
to about whether certain suppliers on the list did actually represent value for
money and whether they had been vetted by WALGA appropriately or not, but we
did not look into that; they were just things we were told during the audit.1278

11.93

WALGA’s online FAQ describes how the PSP ensures value for money for WALGA members
including through pre-qualification of suppliers, a detailed tender process, independent
financial and other checks of suppliers, and legal requirements on suppliers to provide their
best price and conditions to members.1279

11.94

At a hearing on 3 August 2020 WALGA provided more detail about the tender process for
suppliers, and how suppliers quote to local government:
we have 39 different panels and over 1 000 suppliers and for each of those panels
they are all set up on a rolling contract. They all go through a tender process. It is
the process we adopt where we run a general tender and from there we select the
companies that will be on the panel. So that is the regular tender process, based
on price, based on quality. Quite often we will require them to set to a rates card
to ensure we are providing savings to, and value for money for, local governments.
And then from that panel that is selected, local governments will then use our
eQuotes platform to put requests for quotes on there. Two or three or three or

1274

Western Australian Local Government Association, 2019 Annual Report, pp 70–1.

1275

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 3.

1276

Zac Donovan, Executive Manager, Marketing and Finance, Western Australian Local Government Association,
transcript of evidence, 2 September 2019, p 6.
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Submission 25 from Sandra Boulter, 28 July 2019, part 2, p 4.
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Aloha Morrissey, Assistant Auditor General Performance Audit, Office of the Auditor General, transcript of
evidence, 23 September 2019, p 15.
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Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 11.
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four companies will respond on that electronic platform and the council will pick
the one they choose from there. 1280

11.95

WALGA’s online FAQ explains how savings under the PSP are quantified:
Financial savings are determined by requiring Preferred Suppliers to confirm the
discount off normal market rates that they will provide exclusively to WALGA
Members. Pricing and discounts offered will vary between suppliers appointed to a
Arrangement. Preferred Supplier pricing can be obtained as commercial in
confidence information by logging into eQuotes.
We compare the cost of WALGA’s pricing with normal market prices to ensure
there are savings to Members. This delivers superior pricing across the Local
Government sector.1281

11.96

WALGA told the Committee that the PSP leverages the spending power of local governments
to provide significant savings to the cost of goods and services. WALGA described the
benefits of the PSP to local government as extending beyond pricing to include
administrative efficiencies, risk mitigation, reduced procurement costs, due diligence and risk
assessment.1282

11.97

WALGA also told the Committee that conducting a tender process typically costs a local
government around $12,000, and that the PSP saves this expense. 1283

11.98

WALGA emphasised that the PSP is not mandatory, and that local governments are free to
make their own procurement arrangements directly with suppliers.1284 The Committee heard
that some large metropolitan local governments either tender themselves, use the PSP, or
use the State government’s common use agreement depending on what appears to give
them the best value.1285

11.99

WALGA provided the Committee with an overview of local government expenditure and
savings under the PSP for the 2018–19 financial year.
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Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 6.
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Western Australian Local Government Association, Preferred Supplier FAQ. See:
https://walga.asn.au/Procurement/Preferred-Supplier-Program/Preferred-Supplier-FAQ. Viewed 30 April 2020.
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ibid., p 10.
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Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 5.
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Ian Cowie, Chief Executive Officer, City of Gosnells and Garry Hunt, Chief Executive Officer, City of Joondalup,
transcript of evidence, 28 October 2019, p 14.
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Table 14. Overview of the Preferred Supplier Program for the 2018–19 financial year provided by the
Western Australian Local Government Association
Total expenditure via Preferred Supplier
contracts

$351,979,031

Retail price of goods and services provided
under Preferred Supplier contracts

$418,830,420

Saving realised by local government sector
by participating in the Preferred Supplier
Program

$68,619,538
Representing an average saving against the
market of 16.4%

Total WALGA contract management fees

$4,283,471
Representing a percentage of total expenditure
of 1.2%

[Source: Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, letter in response to
written questions dated 11 March 2020, 24 March 2020, p 2.

11.100 At a hearing in September 2019 Nick Sloan, CEO of WALGA, responded to concerns about
the quality assurance of suppliers on PSP panels:
I know some of the concerns that have been raised externally go to the veracity
and integrity that sits behind the tendering process and the establishment of those
panels. We have quite a sophisticated process. We have 15 staff, roughly, that
work on maintaining those panels. We have a range of different processes in place
to ensure that the appropriate integrity sits inside.1286

11.101 WALGA also told the Committee that it had commissioned an independent audit of the
Preferred Supplier Program ‘to further improve the quality of the adopted processes of the
PSA program and provide assurance to its Members’.1287
11.102 At a further hearing on 3 August 2020 the Committee discussed the results of that review
process with WALGA. The Committee heard that, as a result the independent review, WALGA
is increasing the frequency with which suppliers are required to re-tender to remain on a
preferred supplier panel from between three and five years to six months. 1288
11.103 Mr Sloan emphasised to the Committee that the effectiveness of the PSP system had been a
focus for WALGA in recent months:
Just for some context, Mr Donovan has had responsibility now for managing this
program since, I think, March, and he has had a very clear brief to have a look. I
mean, we are cognisant of some of the observations that have been made out
there about the panels. We are happy to respond to them equally. I think it was
entirely the right time for us to have a fresh look at it. Now, we do need the panels
to be agile. We are mindful that there are so many different and shifting market
conditions at the moment that we need to make sure we are providing, obviously,
products and services through our panels that are reflective of what the current
conditions are. We have to be very careful that we do not prejudice the integrity of
1286

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 4.

1287

Western Australian Local Government Association, ‘Information about WALGA’, August 2019, tabled by the
Western Australian Local Government Association during hearing held 2 September 2019, p 11.

1288

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 7.
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the panels and the rigour that sits behind that, but it is certainly something that we
are looking really closely at at the moment.1289

11.104 A summary provided by WALGA after the hearing indicated that the independent review was
‘largely complimentary’ of the PSP program, and made a number of recommendations and
observations to improve aspects of the program. WALGA is implementing these changes,
and proposes to invite a follow up review to ensure that ‘agility and governance ... has not
been achieved at the cost of compromised compliance or governance.’ 1290
WALGA’s revenue from the PSP
11.105 One submission suggested that it is inaccurate of WALGA to describe the amount paid by
suppliers to access to the PSP as a ‘management rebate’:
by definition a rebate is paid back to the same individual who paid the invoice in
full. In the case of the [PSP] the local government pays an invoice issued by a
supplier in full, and WALGA are then paid 2% of the invoice value by the supplier.
This is not a rebate. Rather it is more akin to a trailing commission.1291

11.106 WALGA publicly addressed this issue when responding to a recommendation put by the City
of Cambridge at a WALGA Central Metropolitan Zone Meeting on 29 August 2019:
The suggestion that the charges “are more akin to a trailing commission” is
inaccurate. The PSP charges are transparent to suppliers and Members, and are
earned through the provision of procurement services. They are not a barrier to
market entry, and as a business overhead would still be incurred, possibly at a
higher cost, through other mediums of procurement.

11.107 At a hearing before the Committee on 2 September 2019 WALGA described the funding
arrangements regarding the PSP in more detail:
Mr SLOAN: ... The rebate that comes back to WALGA comes back through the
supplier. There is no cost for suppliers to be on the panels, with the exception of
one—the legal services panel, where the legal service providers make an up-front
payment to be on the panel.
...
The final comment I would like to make in relation to that is that the charges
associated with the use of those panels are completely transparent. When
suppliers are on the panels, they have full disclosure around what the charges look
like. The local governments themselves use of the panels is entirely voluntary. If an
assessment is made by the relevant local government officers that there is a more
appropriate way to source a particular tender, then that is a decision for them to
make. What we do is try to demonstrate that there is value in the panels and that a
robust process sits behind the establishment of those contracts.
Mr BROWN: Quickly, the benefit to the supplier is they only need to respond to
one tender rather than 138 different local government tenders.1292
1289

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence
(part 1), 3 August 2020, p 7.

1290

Tony Brown, Executive Manager, Governance and Organisational Services, Western Australian Local Government
Association, email attaching summary of the review of the WALGA Preferred Supplier Agreements program,
28 August 2020.
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Nick Sloan, Chief Executive Officer, and Tony Brown, Executive Manager Governance and Organisational Services,
Western Australian Local Government Association, transcript of evidence, 2 September 2019, pp 6–7.
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11.108 As noted above in Table 14, WALGA told the Committee that it received $4,283,471 in
‘contract management fees’ in the 2018–19 financial year.1293
11.109 WALGA’s annual report lists its ‘service provision direct costs’ for the PSP in 2018–19 as
$360,519. WALGA clarified with the Committee that this figure does not include staff costs,
and that WALGA’s total annual cost of running the PSP is about $2.5 million. 1294
11.110 One submission suggested that the amount suppliers pay to WALGA in ongoing
management rebates under the PSP far outweighs the costs they would otherwise incur
responding to local government tenders. It was suggested that a flat fee paid by local
governments to WALGA to participate in the PSP program would be a more efficient funding
model.1295
11.111 A submission from a local government employee suggested that many businesses do not
register with the PSP panel because they ‘do not support the fee basis that WALGA
charges’.1296 The Committee notes that it has not received any submissions from suppliers
criticising the PSP’s funding model.
11.112 WALGA provided the following response to the suggestion that its revenue from the PSP is
disproportionately high compared to its costs:
Mr DONOVAN: I will be happy to respond. [The PSP] is the major revenuegenerating component of WALGA, as is any organisation. The ATO does not just
cover his costs for running its staff. No charity only covers the costs of its staff
costs for its sponsorship. No business only covers the cost of its product; it has
other costs as well. Every operation has a component within its business that
makes revenue to fund the rest of the operation—WALGA is no different.
Mr SLOAN: If I can, I think we had the discussion the last time we were sitting
here. We are really mindful of what the direct costs in terms of membership fees
are for the 130 local governments that are members of WALGA. Having the PSP
and obviously the additional revenue associated with that, allows us to underwrite
the costs of a whole range of services that we provide and do not receive any
income or revenue for. So all the policy support that we provide, the advocacy—
there is a significant amount of work that we do that requires significant resources.
This is a way that we underwrite the cost of delivering those services. 1297

11.113 One submission suggested that a 2 percent rebate charged by WALGA may encourage
suppliers to inflate their prices when tendering to join a PSP panel so that the rebate cost is
passed onto purchasers.1298 Similarly, another submission suggested that:
Purchasing programs of this type usually result in all tenderers increasing the price
of their commodities by a percentage larger than that taken by the commission
agent. Then a discount for being preferred is passed on with the net result being
that the cost of the commodity has increased by the amount paid to the

1293

This ‘contract management fees’ figure differs from the $4,690,639 in ‘Income from services’ figure for the PSP
listed at p 70 of WALGA’s 2019 annual report.
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Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 9.

1295

Submission 259 from a private citizen, 13 September 2019, p 17.
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Submission 50 from Andrus Budrikis, 8 August 2019, p 2.
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Zac Donovan, Executive Manager Commercial and Communications, and Nick Sloan, Chief Executive Officer,
Western Australian Local Government Association, transcript of evidence (part 1), 3 August 2020, pp 9–10.
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commission agent. This price ramping is unlikely to be done through collusion, it is
a logical progression from people who understand how these systems work. 1299

11.114 The Committee emphasises that it has not received any evidence that the PSP results in
suppliers inflating their prices such that local governments, and ultimately ratepayers, bear
the cost of management rebates paid to WALGA under the PSP.
11.115 When the Committee raised this issue with WALGA, it heard that it would be ‘foolish’ for a
supplier to inflate its prices given that panels are determined ‘on a tender process of which
cost is a major component’.1300
11.116 The Committee notes the concerns expressed in the submissions. However, the Committee
has received no clear evidence that the funding model of the PSP causes local governments
to pay a higher price for goods and services. To the contrary, information provided by
WALGA indicates that the PSP achieves significant savings for the local government sector.
Impact on local government procurement skills and local suppliers
11.117 Submissions raised concerns that the PSP hinders the development of robust local
government purchasing practices, particularly in regional areas.
11.118 One submission described the issue as follows:
The WALGA system does not encourage LGs to actually develop better purchasing
skills and practices. By deferring to utilising the WALGA platform LG can claim they
have followed ‘’best practice’’ and achieved the ‘’best value’’ for the LG. This I
believe is lazy and damaging to regional local government development. It is not
supportive of local/ regional businesses. It also does not test the local market and
provide any guidance on whether the selected contractor/ supplier is in fact the
best value for money1301

11.119 The Committee was also told that the PSP is not supportive of local and regional businesses,
as the fees and compliance costs of panel membership may discourage smaller and regional
businesses from applying to join.1302
11.120 Some submissions acknowledged that suppliers may feel aggrieved by the PSP and choose
not to participate, thereby excluding themselves from consideration under the panel
arrangement.
11.121 However, these submissions noted that local governments are not compelled to use the PSP,
and can invite tenders directly if they feel that a PSP panel does not include appropriate
suppliers.1303
11.122 Garry Hunt, CEO of the City of Joondalup, explained that small businesses face challenges in
joining PSP panels:
Mr HUNT: ... One of the challenges, particularly for country areas, is encouraging
the small guys to register on the preferred supplier list. We have run days of
getting the suppliers in and helping to work them up, “This is how you can register
and this is how you can perhaps expand your opportunity.” Not a lot of them take

1299

Submission 156 from Larry Graham, 10 October 2019, p 32.

1300

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 10.

1301

Submission 50 from Andrus Budrikis, 8 August 2019, p 3.
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ibid., p 3–4.
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Submission 104 from the City of Armadale, 27 August 2019, p 21; and submission 232 from Sue Doherty,
13 September 2019, p 15.
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it up. That is sad, because there is an opportunity not only to tap into us, but also
to tap into a broader local government scene, which can really grow their capacity.
Hon MARTIN ALDRIDGE: Is that because becoming a preferred supplier is
particularly onerous, or it is just not a world that they have operated in before?
Mr HUNT: Probably a bit of both. We have actually gone to the point of helping
people, when economic development guys sit down with them to try to work
through it. It is like lots of things: if people have the energy to seize the
opportunity, then they will jump on board. For others, they react to the last
telephone call. If you are about reacting to the last telephone call, that is not the
space for you to be in. You actually have to work at it. 1304

11.123 At a hearing in September 2019 WALGA told the Committee that it is focused on getting
local suppliers onto its PSP panels:
Mr SLOAN: ... consistent feedback we are getting, particular from some of our
regional members, is that they want to see more local suppliers on the panel. So
we spend a lot of time working with local authorities and with local suppliers to
make sure that we are getting local suppliers on the panel. I guess the other
comment I make is that we benefit from being able to establish contracts at a
national level, particularly if you look at planners. An example is that we have some
significant suppliers. It might be JCB; it might be whatever another example might
be. But when it comes to a local government procuring a particular piece of
machinery or plant, they are dealing with a local dealer; they are not dealing with
the national body. There is a direct benefit to local suppliers associated with being
on the panel. I mentioned that we have a significant amount of resources inside
the organisation that support these panels. That is one of the reasons why.
The CHAIRMAN: This is for larger engagements, is it not? Whereas if it is just for
day-to-day items in a small shire, it is easy enough to go to the local stationer or
whatever it might be to get things, so they are not completely overlooked anyway.
Mrs CRAIGIE: Anything over the threshold that can be obtained locally is usually
done. Look at the example of my shire [Shire of East Pilbara]. Being very regional
for us to come down and try to pick a point in the market where we might want to
buy equipment, it is much easier for us to use a process that is already in train than
trying to start from 1 200 kilometres away and then work out where we might
even go to look. There is a big benefit there for looking at the tenders, whereas
anything local that can be provided at smaller rates is done so. 1305

11.124 At a further hearing in August 2020 WALGA described a new initiative it is funding on a trial
basis, separate to the PSP, to encourage local suppliers to provide goods and services to
local governments:
Mr DONOVAN: ... there are two components, really, to our program. There are the
preferred supplier contracts, and these are largely aimed at contracts that are
above the tender threshold. So the smaller contracts, we have a new platform we
brought from which WALGA receives no income and which we have underwritten
the price of and it would normally cost about $350 000 to set up, but COVID has
given us the opportunity to do this. It is called marketplace and we have
underwritten a 12-month free trial for all councils to have this platform and it lets

1304

Garry Hunt, Chief Executive Officer, City of Joondalup, transcript of evidence, 28 October 2019, p 14.

1305

Nick Sloan, Chief Executive Officer, and Lynne Craigie, President, Western Australian Local Government
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local suppliers have a similar sort of set up as our preferred supplier contracts but
at a local level.
Since we initiated it three months ago, we have had 8 000 small businesses sign up
for that and we have already had $4.5 million go through that contract. Now, there
is no income to WALGA for that at the moment; there is only a cost. At the end of
the 12-month period will be saying to those councils that want to maintain that
platform, they can buy direct from the vendor that platform, but we are giving
them a 12-month trial during COVID so they can see if it works for them. The
feedback would show, well, you have got 8 000 local suppliers signed up and
already $4.5 million of real money going to community suppliers—you would think
that they would take it on.
Mrs ROBERTS: And I would like to reinforce that point, the fact that local councils
can engage local businesses, especially in this COVID pandemic, you know, when
they really are desperate for that support, has proven to be very successful.
Mr SLOAN: I might say one thing if that is okay and that is we are extremely
cognisant of—particularly the last six months have really reinforced the
importance of engaging with local suppliers and local communities and the SMEs
that are particularly vulnerable the economic shocks that are taking place at the
moment. Mr Donovan’s team works really closely with our regional members, as
an example, with the Regional Chambers of Commerce and Industry and engaged
with them to understand who the organisations are that potentially we can work
more closely with. So I am definitely not saying it is perfect at the moment, but is
absolutely something that we are looking really closely at and we think, I mean, if
nothing else, the experience of the last few months has shown us really clearly how
important that local engagement with local suppliers is to our members. 1306

Should the Office of the Auditor General audit the Preferred Supplier Program?
11.125 The Committee notes the Review Panel’s recommendation that recognition of the PSP in
legislation should be accompanied by appropriate oversight measures including a power for
the Auditor General to conduct regular audits.1307
11.126 As discussed above from 11.61 to 11.63, the Auditor General has identified the PSP as an
important aspect of WALGA’s operations that is currently outside of its audit scope.
11.127 WALGA’s recent independent review of the PSP appears to have been motivated in part by
advice in correspondence from the Auditor General. 1308 This is consistent with WALGA’s
evidence to the Committee that it has a ‘constructive dialogue’ with the OAG.
11.128 In the Committee’s view, given the considerable amount of public funds involved, there is
value in the OAG undertaking annual audits of the PSP.
FINDING 54
There is value in the Office of the Auditor General undertaking annual audits of the Preferred
Supplier Program.

1306

Zac Donovan, Executive Manager Commercial and Communications, Tracey Roberts, President, and Nick Sloan,
Chief Executive Officer, Western Australian Local Government Association, transcript of evidence (part 1),
3 August 2020, pp 7–8.

1307

Local Government Review Panel, Final Report – Recommendations for a new Local Government Act for Western
Australia, Western Australia, May 2020, p 46.

1308

Tony Brown, Executive Manager, Governance and Organisational Services, Western Australian Local Government
Association, email attaching summary of the review of the WALGA Preferred Supplier Agreements program,
28 August 2020, attachment p 2.
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CHAPTER 12
Local Government Insurance Services mutual scheme
12.1

Western Australian local governments obtain insurance coverage under the Local
Government Insurance Services mutual scheme.1309 The mutual scheme was established by
WALGA under a trust deed executed in September 1996.

12.2

WALGA maintains the scheme as trustee for the benefit of members. WALGA has appointed
Jardine Lloyd Thompson Pty Ltd (JLT) as the scheme manager.1310 JLT operates and manages
the scheme under the business name LGISWA.

12.3

The Scheme is governed by a board (the Board) under powers delegated from WALGA’s
State Council.

12.4

Throughout the inquiry witnesses tended to use ‘LGIS’ interchangeably to describe both the
mutual scheme arrangement and the LGISWA scheme manager business operated by JLT.
For clarity this report:


refers to the mutual self-insurance scheme itself as the Scheme



refers to the scheme manager business operated by JLT as LGISWA.

12.5

Under its mutual model the Scheme pools members’ funds to pay claims and obtain
additional indemnity insurance from the market. In contrast to a private insurer, the Scheme
returns surplus funds to members instead of retaining them as profits.

12.6

The Scheme offers insurance coverage to local governments in the areas of public liability,
workers compensation, property and bushfire volunteers. The Scheme also requires LGISWA
to offer a range of risk management services to members.

12.7

There are clear advantages to local governments having access to a sector-wide insurance
mutual. Evidence before the Committee indicates that the sector benefits from LGISWA’s
significant experience and knowledge of the insurance risks that local governments face. The
not-for-profit nature of the Scheme also means that local governments receive significant
savings in the form of surplus funds returned to members.

12.8

However, the Committee received a range of allegations suggesting that the Scheme is not
necessarily operating in the best interests of members.

12.9

The Committee did not receive any submissions calling for the Scheme to end, or for local
governments to abandon a sector-wide mutual insurance model. Allegations of impropriety
were not widespread in submissions. However, the Committee considers that the issues
raised justify examination given the considerable amount of public funds managed by the
Scheme.1311

1309

The Macquarie Dictionary defines mutual insurance as ‘insurance in which those insured become members of a
company who reciprocally engage, by payment of certain amounts into a common fund, to indemnify one another
against loss.’

1310

Witnesses also referred to ‘JLT Marsh’ throughout the inquiry. The Committee notes that Marsh & MacLennan
Companies Inc. acquired Jardine Lloyd Thompson Group plc in April 2019: Marsh & McLennan Companies, Marsh
& McLennan Completes Acquisition of Jardine Lloyd Thompson, New York, 1 April 2019. See:
https://www.marsh.com/au/press-centre/marsh-and-mclennan-completes-acquisition-of-jardine-lloydthompson.html. Viewed 21 August 2020.

1311

The Committee notes also that WALGA’s management of the Scheme has been the subject of public criticism at a
recent WALGA Zone meeting: WALGA Central Metropolitan Zone Meeting, Minutes of 29 August 2019 meeting,
pp 8–14.
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12.10

This chapter:


sets out the background to the Scheme



explains the Scheme’s operations



addresses concerns raised in evidence that:
o

the Scheme lacks transparency and accountability

o

contributions paid to the Scheme do not reflect the market rate compared to
premiums charged by private insurers

o

WALGA’s involvement in LGISIB raises a potential conflict of interest

o

WALGA should tender the scheme manager position

o

local governments should be tendering their insurance arrangements annually.

Background
12.11

WALGA described the background to the Scheme as follows:
[WALGA’s] involvement in insurance services for the sector began in 1992 when
the forerunner to WALGA - WA Municipal Association - established a broking
service with the Jardine Australia insurance group. The experience in creating the
group purchasing along with increasing difficulty for WA Local Governments to
then secure public liability cover - which threatened to force the closure of a
number of community organisations - provided the basis for the Association to
approach the State Government for legislative authority to create the mutual
model in 1995.1312
Initially cover was offered for public liability and workers compensation however
within a decade the cover had been expanded to include a property portfolio at
which time the three schemes were combined into LGIS with a single governing
LGIS Board responsible to WALGA State Council. A further 10 years later the
Bushfire Volunteer portfolio was added to the Scheme.1313

12.12

WALGA created the Scheme through a trust deed dated 19 September 1996 (Trust Deed).
Recital B of the Trust Deed records that WALGA had:
resolved to establish a Trust to provide a pooled fund and mutual scheme to
manage various risks that members of WALGA may have in connection with the
exercise of any of their powers, duties or functions.1314

12.13

The Trust Deed appoints WALGA as trustee of the Scheme and empowers WALGA to
establish the Scheme, provide cover to members, instruct a scheme manager to purchase
additional cover as required, and develop programs to manage the insurance risk of
members.1315 WALGA, through its State Council, is the ultimate decision-making body with
respect to the administration of the Scheme.1316

1312

This legislative authority is set out in s 9.58(6)(b) of the Local Government Act 1995.

1313

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 2.

1314

Western Australia Local Government Organisation, Trust Deed made on 19 September 1996, as amended
6 September 2019, recital B.

1315

ibid., cl 4.

1316

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February2020, p 5.
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12.14

The Scheme is governed by the Board, which consists of directors appointed by and
responsible to WALGA. WALGA’s President and CEO sit on the Board along with four
representatives from the local government sector. The remaining three members including
the chairman are independent from local government. The Board reports to WALGA and is
governed by WALGA’s Corporate Governance Charter which sets out the Board’s role,
responsibilities, and authority. WALGA’s constitution sets out the various powers and duties
that the WALGA State Council has delegated to the Board. 1317

12.15

Members of the Board are paid sitting fees, compulsory superannuation, travelling expenses
and other out of pocket expenses from the funds of the Scheme, as determined from time to
time by WALGA.1318

12.16

The Scheme is managed by a scheme manager appointed by WALGA.1319 WALGA has
appointed JLT as the scheme manager since the Scheme’s inception. JLT operates the
Scheme under the business name LGISWA, and appoints a CEO who in turn engages staff to
provide the Scheme’s services and functions to members. As scheme manager, JLT is paid a
fee by WALGA.1320

12.17

Membership of the Scheme is voluntary and is available to local governments and other
bodies constituted under the LG Act. Currently, all members of WALGA (being all local
governments other than the City of Nedlands) are members of the Scheme.

12.18

The rights and obligations of members are set out in the Trust Deed and elaborated upon in
the LGISWA Scheme Rules1321 which are made by the Board in consultation with JLT as
scheme manager.

1317

Western Australian Local Government Association, Association Constitution, as amended 1 August 2018, cl 21 and
sch 2.

1318

LGISWA, Member Service Charter, June 2019, p 16.

1319

ibid., p 3.

1320

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 7.

1321

LGISWA, LGISWA Scheme Rules, effective from 30 June 2019.
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Figure 9. Local Government Insurance Services mutual scheme structure

[Source: LGISWA, Member Service Charter, June 2019, p 3.]

Overview of the Scheme
12.19

The Scheme offers four categories of insurance cover—public liability, workers
compensation, property and bushfire volunteers. These are referred to as ‘trading segments’
in LGISWA’s diagram at Figure 9.

12.20

Local governments renew their membership of the Scheme annually by paying a
contribution (in effect an insurance premium) determined by the Board. In 2019 the Scheme
received $62,273,695 in member contributions across all four insurance categories and held
$31,799,274 in total equity attributable to members at the end of the financial year.1322

12.21

The Scheme pools contributions and uses them to pay members’ claims. The Scheme also
purchases additional indemnity insurance, referred to as reinsurance, to meet members’
claims that may exceed pooled funds.

12.22

The Scheme’s reinsurance is purchased by LGIS Insurance Broking (LGISIB). LGISIB is the
trading name of the joint venture in place between JLT and WALGA, under which JLT is
appointed broker for local government by WALGA.1323 In addition to placing the Scheme’s
reinsurance, LGISIB provides WALGA and participating WALGA members with insurance
broking for covers outside of the Scheme. 1324

1322

LGISWA, Annual Report 2019, p 19 and p 21.

1323

LGISWA, Member Service Charter, June 2019, p 3.

1324

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, pp 2–3. The Committee notes that LGISWA’s 2019 annual report refers
to this joint venture agreement as ‘a Broking Agreement with Jardine Lloyd Thompson Australia (JLTA)’: LGISWA,
Annual Report 2019, p 15.
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12.23

Unlike commercial insurance arrangements where excess contributions are retained as
profits, the Scheme’s mutual model returns excess contributions to members (surplus
distributions). The Committee heard that surplus distributions were returned to local
governments in all but one of the past 10 years, and the total amount returned has been in
excess of $45 million.1325

12.24

WALGA told the Committee that members can choose to either receive their surplus
distribution as a cash payment, or put it towards their next annual contribution to the
Scheme. Member local governments must make this decision at an ordinary council
meeting.1326

Reviews of the Scheme
12.25

At a hearing on 10 February 2020 WALGA told the Committee that it has undertaken a
number of performance and governance reviews of the Scheme, and recently engaged a
former Auditor General to review its implementation of recommendations made in the
reviews.1327

12.26

At the Committee’s request WALGA provided the Committee with a number of reports on
external reviews of the Scheme, the most recent of which is a report by the former
Auditor General of Western Australia, Mr Colin Murphy PSM. 1328 Mr Murphy’s report
considers the Scheme’s structure and operations from an audit perspective, and comments
on the relevance for WALGA and LGISWA of recent auditor general reports on local
government insurance arrangements in other Australian jurisdictions.

12.27

JLT and WALGA requested that the reports provided to the Committee be kept confidential
on the basis that they contain commercially sensitive information that goes to JLT’s
intellectual property1329 and to ensure ‘the robust process of unhindered advice required for
good governance and clarity in decision making’.1330

12.28

In light of these requests the Committee has not made the reports public or referred to the
reports at length in this report. The contents of these reports have, however, informed the
Committee’s consideration of the Scheme more generally.

12.29

The Committee expects WALGA to provide appropriate disclosure to its members and the
public regarding any actions it takes to implement any recommendations set out in the
reports.

Contributions charged by the Scheme
12.30

Submissions raised the following issues regarding members’ annual contributions charged
under the Scheme:


a lack of transparency regarding how members’ contributions are determined

1325

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 2.

1326

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
2 September 2019, p 10.

1327

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 2.

1328

Colin Murphy PSM, Local Government Insurance – Review of Selected Audit Findings and Relevance for WA,
December 2019.

1329

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, letter in response to written
questions dated 30 October 2019, 15 November 2019, p 1.

1330

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, letter in response to written
questions dated 11 March 2020, 24 March 2020, p 1.
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whether contributions under the Scheme exceed the market price charged by private
insurers for comparable cover



whether LGISWA has been selectively lowering annual contributions in response to local
governments indicating an intention to leave the Scheme.

How are Scheme contributions determined?
12.31

The Scheme Rules provide that the Board is to determine members’ annual contributions
having regard to advice from LGISWA, and taking into account a range of factors such as
each member’s assets, revenue, location, population and claims history. 1331

12.32

The Committee notes that at a WALGA Central Metropolitan Zone meeting on 29 August
2019 the Town of Cambridge moved a motion that included a recommendation that WALGA
disclose the premium allocation model used by LGISWA.

12.33

The recommendation was put and lost, but WALGA’s secretariat comment on the motion
described the models used to assess member contributions under each of the Scheme’s
areas of insurance as follows:
Workers Compensation
Membership Contributions are assessed by the application of a rate against the
total wages of each respective member. Members are grouped into bandings,
developed by an independent actuary (PriceWaterhouse Coopers), based on their
claims experience, which determines the rate that is applied. Large councils, with
total wages of over $10 M, are also extended an option to be performance-rated,
to incentivise them to benefit from good practices in relation to workplace safety
and injury management.
Under that methodology, they pay a deposit contribution which is adjustable
based on the member’s claims experience between minimum and maximum
parameters.
Property
Property Contributions for each member are assessed by the application of rates
against the declared valuations of their insured assets.
Those rates are driven by loss history and location-specific exposure data (e.g. geo
coding)
Liability
Liability Contributions are assessed, like Workers Compensation, by application of
a rate against each member’s total wages which is then, from a model developed
by independent consulting actuary PriceWaterhouse Coopers, adjusted to reflect
each members claims experience and risk management.
Bushfire
Bushfire Volunteers Personal Accident Contributions are assessed by application of
a fixed dollar amount against the declared number of volunteers for each
member.1332

12.34

In evidence before the Committee the CEO of LGISWA, Mr Jonathan Seth, confirmed that the
factors that determine a member’s contributions differ across the four insurance

1331

LGISWA, LGISWA Scheme Rules, effective from 30 June 2019, r 13.

1332

WALGA Central Metropolitan Zone Meeting, Minutes of 29 August 2019 meeting, pp 12–13.
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categories.1333 Mr Seth went on to explain that the Scheme, by its very nature, charges each
member a contribution that may not directly reflect its individual risk profile:
Mr SETH: ... With 20-plus years of experience, we understand that councils do not
like volatility around costs; they have some very significant constraints on budgets.
I think one of the obligations on the mutual is to ensure that we provide continuity
of pricing. We are keen to make sure we establish an equitable pricing model
across all of our members, across a number of years. Really, we are looking at a
long-term time horizon and we are looking very much at the size and scale of our
assets, our risks and our liabilities and our employee workforce at risk. It is about
providing continuity and equity of pricing, driven, as I say, by the risks and claims
of those members as well as the scheme’s overall performance.
The CHAIR: If we could tease that out just a little bit. If you had a local
government district which suffered a series of events—it might be bushfires; it
might be cyclones—that resulted in an above average level of claim at a particular
time, I think from what you are saying that you would not like to see that council
suddenly be inflicted with a radically higher premium to reflect that risk in the next
year. Is that what you were getting at?
Mr SETH: Correct. We would position our scheme, by virtue of its size and scale, to
provide continuity of pricing. Perhaps a more recent example of our more recent
larger losses, but we are going back a couple of years now, is the Shire of Harvey,
with the Yarloop fire. The scheme is on record of paying some $8 million or
$9 million towards that fire loss. There was no significant change in that member’s
contribution the following year, nor should there be, because that was not
something they could control or anticipate. The scheme needs to be able to
properly provide for those sorts of losses, making sure there is continuity and
equity on pricing.
The CHAIR: Does that method indicate a form of cross-subsidy in premiums
between councils?
Mr SETH: ... ultimately insurance is about cross-subsidisation; that is really its
fundamental. It is the losses of the few paid by the premiums of many. I do that
with my household insurance. I do that with my motor vehicle insurance. I just
hope that my house is not necessarily the one that suffers misfortune, but I enable
the insurance company to have size and scale across a portfolio of risks. In that
respect the scheme operates in a similar way, but we do seek to modify rates to
reflect individual members’ exposures where it is fair and equitable to do so.
The CHAIR: The 138 member councils presumably provide a scale that permits
that to be implemented.
Mr SETH: Yes, both size and scale and we also have a 20-year history, again
supported by actuarial modelling, that enables us. We hope to establish a
reasonable and equitable premium contribution by our members.1334

12.35

The Chairman of the Board also told the Committee that when setting annual contributions
the Board takes into account matters such as the amount of capital reserves required to
meet prudential standards, advice from the Scheme’s actuaries, and the state of the
international reinsurance and investment markets. 1335

1333

Jonathan Seth, Chief Executive Officer, LGISWA, transcript of evidence, 10 February 2020, pp 7–8.

1334

ibid., pp 8–9.

1335

Peter Forbes, Chairman, Local Government Insurance Services mutual scheme board, transcript of evidence,
10 February 2020, p 9.
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FINDING 55
The Local Government Insurance Services mutual scheme’s board takes into account a range of
factors when determining local government contributions to the scheme. These factors differ
depending on the area of insurance.
Are Scheme contributions above the market rate?
12.36

The Committee heard a claim that there has been a substantial level of overcharging, being
the difference between the contributions charged by LGISWA and the market price, in recent
years.1336 The Committee was not provided with evidence in support of this claim.

12.37

At a hearing on 10 February 2020 WALGA told the Committee that local governments have
regularly tested the Scheme’s value for money against market alternatives by tendering out
their insurance arrangements:
in the past few years, 15 local governments have undertaken such a tender process
but have either remained with the scheme or returned in the next financial year. In
fact, every WALGA member—that is 138 of the state’s 139 local governments—is
in the scheme voluntarily.
Most recently, four local governments exited the scheme, only to return after one
financial year due to a combination of poor claims and service experience and
highly inflated premiums and charges following the first introductory year. 1337

12.38

At a further hearing on 3 August 2020 WALGA indicated that two local governments had
tendered their insurance arrangements since February 2020, and both local governments
remain with the Scheme.1338

12.39

The Committee is not in a position to compare the annual contributions paid by each local
government to the Scheme against the price of comparable cover from private insurers.

12.40

As WALGA points out, 138 of Western Australia’s 139 local governments are voluntary
members of the Scheme. In the Committee’s view this is strong evidence that the vast
majority of local governments consider that the Scheme offers value for money.

12.41

The Committee also notes evidence from several local governments in support of the
Scheme.1339

FINDING 56
Local governments with concerns regarding the value for money offered by the Local Government
Insurance Services mutual scheme are free to publicly tender their insurance arrangements.
FINDING 57
All local governments who tendered their insurance arrangements in recent years either remained
with the Local Government Insurance Services mutual scheme or returned the next financial year.
1336

Private hearing, transcript of evidence, 18 November 2019, p 4.

1337

Lynne Craigie, President, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 2.

1338

Western Australian Local Government Association, ‘Select Committee Hearing’, 3 August 2020, tabled by the
Western Australian Local Government Association during hearing held 3 August 2020, pp 6–7.

1339

Phillip Blight, President, Shire of Wagin, transcript of evidence, 27 February 2020, p 9; Stephen Strange, President,
Shire of Bruce Rock, transcript of evidence, 28 February 2020, p 6; Andrew Brien, Chief Executive Officer, City of
Bayswater, transcript of evidence, p 12; and Ian Cowie, Chief Executive Officer, City of Gosnells, transcript of
evidence, 28 October 2019, pp 12–13.
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Does the Scheme lower individual local government contributions to ‘beat the market’?
12.42

The Committee received allegations that when a local government indicates an intention to
publicly tender its insurance arrangements, LGISWA will lower that local government’s annual
contribution to beat the price offered by any competitors.

12.43

It was suggested to the Committee that local governments were receiving a 30–40 percent
reduction in their contributions after conducting, or indicating an intention to conduct, a
tender.1340 This was said to be further evidence that LGISWA ordinarily charges contributions
that are above the market rate.%=

12.44

The Committee raised these allegations with WALGA and LGISWA.
The CHAIR: If a local government publicly tenders for its insurance and gets a
better price from the open market, LGIS will reduce their premium offer to get the
business? Does that happen?
Ms CRAIGIE: Not to my knowledge.
Mr SETH: No.
Ms CRAIGIE: Definitely not.
The CHAIR: Why not?
Mr SETH: The prices that the mutual require to properly fund the claims and
services it provides simply reflect that. We would adequately price the member’s
protection on the merits of that member’s performance and the performance of
the scheme. ... the pricing of the contributions to the scheme, be you looking at
alternatives or not, will not change; it is a consistent price from us.
The CHAIR: Just to put it beyond any sense of lack of clarity, if a council says,
“We’ve got a better offer for our insurance for the upcoming fin year”, LGIS will not
attempt to match or beat that offer in an arbitrary way simply to retain the
premium?
Mr SETH: No.
The CHAIR: Thank you.1341

12.45

After the hearing WALGA confirmed in writing with the Committee that no local government
who tendered its insurance arrangement was offered special reduced contributions for the
following period to remain with the Scheme.1342

Specific information provided by WALGA following hearing on 28 February 2020
12.46

At the hearing on 10 February 2020 the Committee asked WALGA to provide, for the 15 local
governments referred to by WALGA as having tendered their insurance in recent years, a
comparison of their annual contributions to the Scheme before and after the tender process.

12.47

Following the hearing, WALGA provided the Committee with a table listing:


the 15 local governments that tendered their insurance

1340

Private hearing, transcript of evidence, 18 November 2019, p 5.

1341

Lynne Craigie, President, Western Australian Local Government Association, and Jonathan Seth, Chief Executive
Officer, LGISWA, transcript of evidence, 10 February 2020, pp 16–17.

1342

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, p 1.
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the dollar value and percentage change of each local government’s contributions to the
Scheme for:
o

the year prior to tender

o

the year of tender

the percentage change in total Scheme contributions in the same period.

12.48

The Committee asked WALGA whether it had any objections to this information being made
public in a depersonalised manner (i.e. with the names of the local governments removed).

12.49

WALGA requested that all of the information remain confidential ‘due to its commercial
sensitivity’, and told the Committee that ‘given the small sample size of the data sets ... even
de-identifying the entities would not prevent identification for those with an interest in the
subject area.’1343

12.50

The Committee notes WALGA’s request, and accepts that the dollar value of individual local
government contributions to the Scheme may be commercially sensitive information in a
competitive insurance market.

12.51

However, the Committee notes that the information provided by WALGA is also directly
relevant to a key concern raised with the Committee regarding the Scheme.

12.52

The Committee has resolved to make some of the information provided by WALGA public.
Accordingly, in Table 15:

1343
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column one lists the 15 local governments that tendered their insurance in recent years.
At WALGA’s request the identity of each local government remains private



column two shows the percentage change in each local government’s contributions to
the Scheme between the year prior to tendering insurance and the year of tender. At
WALGA’s request the values of these contributions remain private



column three shows the percentage change in total contributions across the entire
Scheme (i.e. contributions from all 138 Scheme members) for the corresponding period.

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, letter in response to written
questions dated 11 March 2020, 24 March 2020, p 1.
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Table 15. Changes in individual and total contributions to the Local Government Insurance Service
mutual scheme before and after 15 local governments tendered their insurance arrangements

Local government

% change in contributions
between year prior to tender
and year of tender

% change in total
contributions by all Scheme
members during the same
period

Local government 1

-10%

5%

Local government 2

-12%

5%

Local government 3

0%

3%

Local government 4

-4%

-18%

Local government 5

-6%

-18%

Local government 6

-8%

-18%

Local government 7

-11%

-18%

Local government 8

-19%

-18%

Local government 9

-19%

-18%

Local government 10

-20%

-18%

Local government 11

-24%

-18%

Local government 12

-24%

-18%

Local government 13

-25%

-18%

Local government 14

-27%

-18%

Local government 15

-38%

-18%

[Source: Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, pp 1–2.]

12.53

The information provided by WALGA included the following commentary:
As stated to the Select Committee no Local Governments who went to tender were
offered special reduced contributions the following period to remain with the
scheme.
There are a number of factors that will change year to year all [sic] 138 individual
Local Governments contributions. These include:

Chapter 12

-

The overall performance of the scheme

-

Allocation of contribution offsets from overall scheme performance in the
previous period

-

The claims experience of the specific Local Government

-

Changes in member risk profile

-

Changes in member asset value, revenue, wages
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-

Adjustment by Local Governments of the components and extent of their
cover (e.g. Property Cover excess/deductible level, Workcare contribution
method/formulae).1344

Key issues raised in information provided by WALGA
12.54

The information provided by WALGA shows that:


all but one of the 15 local governments who tendered their insurance paid a reduced
contribution to the Scheme in the following year



11 of the 15 local governments’ contributions were reduced by a greater percentage
than the reduction in total contributions across the Scheme, or were reduced while total
Scheme contributions rose



on average the difference between the percentage change in those 11 local
governments’ contributions and the percentage change in total contributions across the
Scheme was eight percent, and the largest difference was 20 percent.

12.55

The Committee discussed with WALGA whether this suggests that local governments who
tender their insurance are offered reduced contributions, or may have been paying above
the market rate previously.

12.56

WALGA emphasised that there is no consistency in the changes in individual local
government contributions compared to changes in contributions across the Scheme, and reiterated to the Committee that a range of variables affect each council’s contributions:
Mr DONOVAN: ... there is no consistency in those changes. Some were up, some
were down and a lot were in the middle. I would also point you to the factors that
go to a contribution. It is the overall performance of the scheme. The allocation of
the offsets that we provide for each council would change from year to year; the
claims experience of each council; the changes in their risk profile, that includes
the changes to their revenue, their wages and their asset base—there are so many
variables that go into each council, there are going to be variations each way.
Hon MARTIN ALDRIDGE: Precisely what are the individual factors? When we look
at this list of the sample 15 local governments, there is one, for example, that had
a 38 per cent reduction in its contribution, noting that in that year the total
scheme reduced by 18 per cent.
Mr DONOVAN: Yes.
Hon MARTIN ALDRIDGE: So when you factor that in, that council received a
20 per cent reduction. So there must be some localised factors that were in play in
terms of their claims history or their risk model or maybe did they take on less
insurance than perhaps they did the year before? Can you maybe talk to some of
those individual factors, as opposed to the more broad-ranging ones?
Mr DONOVAN: I do not know the specifics of each of the 15 cases. I suppose that
we could go back to LGIS and ask them for specifics for each of those different
cases, but it is those factors that I listed there. If they did not like what they paid
the previous year for their insurance, they might say—a lot of the councils are
working out their workers’ compensation and using an offset system for their
workers’ compensation, so they are winding back their workers’ compensation and
meeting most of the costs themselves to save on that. So a council could do that
and that would change it. If they disposed of an asset they no longer have, that

1344
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will change it. If they have had redundancies, that will change it. If they have not
had claims, that will change it compared with the rest of the sector. If there had
been a cyclone through the north west, that will change what it is for the ones
down south. There are so many different variables that apply to each council so,
yes, you will see swings and roundabouts. At the other end, there is [another
council] who had the opposite experience who paid 10 per cent more than the
market.
...
a lot of the regional centres are looking at their workers’ compensation and
changing in that regard, or covering more of it themselves out of the small claims
rather than having it sat in insurance. A lot of that stuff goes on. If you have
disposed of property or if you have lost property in a fire, you do not need to
insure it again, if you are somewhere like Harvey or something like that. There are
changes like that as well as market changes and if you have had a claim, that will
change where your profile sits in the rest of the scheme, because the scheme
cannot compensate you for bad people management if you have got workers’
compensation claims.
Mr SLOAN: The size of the workforce, the number of volunteer bush firefighters
that your local government might have year on year, they are all factors that
inform or influence the amounts that they are required to pay into the scheme.
Mrs ROBERTS: That is the benefit of the scheme—that local governments can
tailor what their needs are.
Mr DONOVAN: I think there is, in part, when a council goes to tender, it is an
expensive process for it to go to tender, and I think there is an element of needing
to reconcile that process as being valuable.
Hon MARTIN ALDRIDGE: Because of the cost?
Mr DONOVAN: Yes, and a lot of the perceptions that come out of, “We’ve
tendered. We’ve got a better price.” I think a lot of times people have to believe
that.1345

FINDING 58
Fourteen of fifteen local governments who tendered their insurance arrangements paid a reduced
contribution to the Local Government Insurance Services mutual scheme in the following year.
Eleven of the fifteen local governments had their contributions to the Local Government Insurance
Services mutual scheme reduced by a greater percentage than the reduction in total contributions
across the Local Government Insurance Services mutual scheme, or reduced while total Local
Government Insurance Services mutual scheme contributions rose.
On average, the difference between the percentage change in those eleven local governments’
contributions and the percentage change in total contributions across the Local Government
Insurance Services mutual scheme was eight percent, and the largest difference was 20 percent.
12.57

1345

The information provided by WALGA also shows that total contributions across the Scheme
fell by 18 percent (almost $13M) in one year.

Zac Donovan, Executive Manager Commercial and Communications, Nick Sloan, Chief Executive Officer, and
Tracey Roberts, President, Western Australian Local Government Association, transcript of evidence (part 2),
3 August 2020, pp 2–3.
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12.58

The Committee’s analysis of LGISWA’s annual reports, set out in Table 16 below, indicates
that the 18 percent change occurred in 2017–18, and was an outlier compared to changes in
member contributions to the Scheme over the past 5 years.

Table 16. Annual percentage change in total contributions to the Local Government Insurance Service
mutual scheme from 2015 to 2019
Period

2014–15

2015–16

2016–17

2017–18

2018–19

% change in total
members’
contributions to
the Scheme
compared to the
previous financial
year

+1.1%

+1.4%

+0.6%

-17.8%

+4.8%

[Source: LGISWA, ‘Members Contributions’ section of the Trading Report in each Annual Report, 2015 to 2019.]

12.59

WALGA addressed the 18 percent change in total contributions when it provided the
information to the Committee:
As shown in the Trading Statement in the 2018 LGISWA Annual Report, LGISWA
reduced Contributions across the entire LGISWA membership by 17.8%, to
$59,430,051 for the 2017/18 year from $72,335,636 in the 2016/17 year.
In addition, $4.3 million of the surplus funds from the end of the 2016/17 financial
year was directed to further reducing the cost of members 2017/18 LGISWA
Contributions costs. This was shared across all full members of the Scheme. 1346

12.60

WALGA provided additional context at the hearing in 3 August 2020:
The global insurance market will change. The cost of the reinsurance comes down
when it becomes more competitive and more people want the business. There was
a softer insurance market then so it was easier to place the reinsurance. A great
example is our bushfire cover. That is where it is because there is only one insurer
globally that will cover local governments in WA for that. In a tough market we pay
more for the reinsurance because we have to, because there are limited people
who will take the risk globally. In softening markets, it is a lot easier to find people
who will cover it. That is also the time when we have more councils want to go to
tender because they have a lot of brokers knocking on their doors being able to
get them cheaper insurance.1347

12.61

WALGA rejected the suggestion that the 18 percent reduction in total contributions
suggested that Scheme members were paying above the market rate in previous years, and
reiterated that the Scheme’s reinsurance is set by actuaries. 1348

12.62

WALGA also addressed the fact that the 18 percent reduction coincided with the year in
which 12 local governments tendered their insurance arrangements:
In a softening insurance market all the brokers—all the people who can offer
cheaper insurance—come out of the woodwork and start approaching councils
and telling them they can do a better deal. It is self-perpetuating. The same market

1346

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, p 1.

1347

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 2), 3 August 2020, p 3.

1348

ibid., pp 3–4.
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that provides us ability to buy cheaper insurance provides the scope for these
brokers to be able to offer cheap deals to councils.1349

12.63

WALGA also raised concerns that local governments who tender their insurance
arrangements may not always be provided an accurate comparison between alternative
insurers and the benefits offered by the Scheme:
Mr SLOAN: ... One of the challenges for the scheme is when a local government
engages a procurement consultant to put together a tender for the services.
Obviously, the level of reinsurance that is provided through the scheme is
significant and some of the detail in relation to that is not necessarily what is being
sought through the procurement consultant required in the tender. Providing that
information in a way that makes it clear that there is obviously significant support
provided through the level of reinsurance that we are able to place because of the
size and scale of the scheme.
Mr DONOVAN: I will just add—one of the problems when a council goes, in one
of the soft markets, and takes the offer that sounds too good to be true, it is
because it is. We have had councils that have been uninsured for critical assets
because they have gone elsewhere. We had one council in a bushfire-prone zone
that was not insured for bushfire for a year because they had taken an alternate
model and they did not know what they were doing. They have come back to us
now and now they are insured for bushfires and they had not had a bushfire in the
meantime, so that was good.
Mrs ROBERTS: They are not comparing apples with apples.1350

12.64

LGISWA’s 2018 annual report provides further context regarding this fall in total
contributions:
During 2017/18 insurance renewal terms and conditions in Australia were
particularly challenging as insurers looked to grow their portfolios in a market
place with little or no growth opportunity. This led to competitive behaviour
resulting in unsustainable prices and poor underwriting outcomes. Despite this I
am pleased to advise that 97% of WA local governments remain within the
scheme.
...
This [high participation rate in the Scheme] was achieved in the face of an
increasingly aggressive campaign by eastern states based tender consultants to
lure local governments back to the commercial insurance market for possible short
term gain - which invariably turns to longer term loss.
...
LGISWA members share in the benefits of the mutual model, which provides stable
costs at a competitive level over the long term. This stability became apparent
during the year as the traditional insurance market started to turn with commercial
underwriters increasing premiums across many classes.
The reductions in membership contribution rates enjoyed by our members are not
a one-year "special". The Board adopted some time ago a plan of re-distributing
surpluses from the good performance of scheme claims and investments over

1349

ibid., p 4.

1350

Nick Sloan, Chief Executive Officer, Zac Donovan, Executive Manager Commercial and Communications, Tracey
Roberts, President, Western Australian Local Government Association, transcript of evidence (part 2),
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recent years as credits off all members annual contributions over many years
ahead. This ensures sustained competitive pricing for all our members. 1351

Evidence from local governments
12.65

One of the local governments that tendered its insurance arrangements was the Shire of
Coolgardie. The Shire’s President told the Committee that while the Shire achieved initial
savings by ‘shopping around for a better deal’, the Shire returned to the Scheme because it
was not getting the right claim coverage.1352

12.66

The Shire’s CEO told the Committee that LGISWA did not apply pressure on the Shire to
return to the Scheme, and that LGISWA was proactive in trying to understand why the Shire
left the Scheme and improving its pricing and processes to bring them back. 1353

12.67

The CEO of the Town of Mosman Park confirmed that, in her experience, LGISWA would find
a way to give a local government a better rate if that local government was taking its
insurance to market.1354

12.68

The Committee also heard from the CEO of the City of Gosnells regarding the City’s
experience:
We also went to tender about three years ago. It was a service that we were
spending a couple of million–plus dollars a year on, and I felt that there was a
need to test the market with that type of expenditure. We test the market with all
our other major expenditure. We stuck with Local Government Insurance Services.
We are very happy with that decision. We got a cheaper price. But we stuck with
them not necessarily because of the cheaper price, but because of the
comprehensive nature of the service that they provide and the nature of the
coverage.1355

Transparency regarding payments to WALGA
12.69

Submissions raised transparency concerns regarding:


revenue WALGA receives from the Scheme



surplus distributions paid to WALGA



payments to Board members.

WALGA’s revenue from the Scheme
12.70

WALGA receives significant revenue from the Scheme. In 2018–19 WALGA received
$2,701,249 in income from insurance services comprising a $1,991,083 ‘remuneration fee’ for
services provided to JLT and Scheme members and $710,166 in brokerage income from
WALGA’s involvement in LGISIB.1356

1351

LGISWA, Annual Report 2018, pp 4–5.

1352

Malcolm Cullen, President, Shire of Coolgardie, transcript of evidence, 27 February 2020, p 2.

1353

James Trail, Chief Executive Officer, Shire of Coolgardie, transcript of evidence, 27 February 2020, pp 2–3.

1354

Carissa Bywater, Chief Executive Officer, Town of Mosman Park, transcript of evidence, 16 March 2020, p 4.

1355

Ian Cowie, Chief Executive Officer, City of Gosnells, transcript of evidence, 28 October 2019, pp 12–13.

1356

Western Australian Local Government Association, Annual Report 2019, pp 70 and 81.
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12.71

WALGA’s CEO described these two revenue streams respectively as ‘a scheme management
fee ... that is proportionally allocated across the four scheme portfolios’ and ‘a commission
on the reinsurance placement that comes back to WALGA’.1357

12.72

Payment of an annual fee by the Scheme to WALGA is described in the Scheme
Management Agreement as remuneration for:
WALGA's responsibility for the establishment and management of the Scheme,
including the provision of human resource services such as supervisory,
administrative, industrial, publicity and other advisory services to JLT and
Members1358

12.73

The Committee heard that, like JLT’s scheme manager fee, the remuneration fee paid to
WALGA is currently increased each year based on a wage price index. WALGA told the
Committee that the Board is looking at changing this approach:
a subcommittee of the board [will] consider looking at that inflator and what that
inflator relates to with the rest of the market. Largely, that inflator also applies to
the scheme management fees. Average weekly earnings was not appropriate,
either in times of feast or famine. Scheme managers were receiving a bonus, I
suppose, in high level wages growth and made the business very marginal in low
level growth. We wanted to move to a more equitable manageable fee inflator.1359

12.74

Submissions raised concerns that there is insufficient transparency regarding the forms of
revenue that WALGA earns from the Scheme. 1360

12.75

The revenue that WALGA receives from the Scheme is clearly set out in WALGA’s 2019
annual report. The financial statements in the annual report list WALGA’s total revenue from
insurance services. The related party transactions section describes each form of income
WALGA receives from the Scheme including brokerage income, remuneration fee income,
and surplus distributions.

12.76

Prior to 2019 WALGA produced annual financial reports to members. These list WALGA’s
revenue from insurance services, but only refer to related party transactions with the Scheme
from 2017 and do not differentiate between WALGA’s fees and brokerage income. WALGA’s
annual financial reports are not available on its website.

12.77

LGISWA produces an annual report to member councils which includes the Board’s annual
financial report and an independent auditor’s report to the members. LGISWA lists its annual
reports on its website but does not make them available to the public. 1361

12.78

WALGA’s revenue from the Scheme does not appear to have been publicly available before
WALGA produced its first annual report in 2019. Further, WALGA’s annual financial reports to
members and LGISWA’s annual reports to Scheme members do not provide the same level
of detail as WALGA’s 2019 annual report. This may explain some of the transparency
concerns expressed to the Committee.

1357

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 13.

1358

Western Australian Local Government Association and JLT, Scheme Management Agreement, 2019, cl 6.3.

1359

Zac Donovan, Executive Manager, Finance and Marketing, Western Australian Local Government Association,
transcript of evidence, 10 February 2020, p 14.

1360

Submission 156 from Larry Graham, 10 September 2019, pp 33–4; and submission 259 from a private citizen,
13 September 2019, pp 6–7.
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LGISWA, Membership information. See: https://lgiswa.com.au/pages/public/LGISAnnualReports. Viewed
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12.79

Nick Sloan, the CEO of WALGA, acknowledged criticism of the level of transparency
regarding fees but emphasised that WALGA is taking steps to address this issue:
Mr SLOAN: With respect to criticisms that we are not transparent, I think—and I
do not think anybody at this table would disagree—that in times gone past, there
was probably a case to be made that we were not as open as we could and should
be in relation to those fees. I think there was already a relatively high level of
understanding from the members’ perspective, and clearly the priority for WALGA
as an organisation has always been its reporting to its members. I think it is
understandable and I think it is important that we broaden that reporting and
provide more transparency to the community more broadly, who clearly have an
appetite to want to understand how the scheme works and what costs are
associated with it.
The CHAIR: Those initiatives of transparency that you have just referred to, are
they fairly recent adaptions?
Mr SLOAN: I think it has been an evolving priority certainly for WALGA and, by
association, LGIS. I think there is still more that we can do in that space. I do think
we have come a long way. I do not think it is fair now to criticise WALGA in
particular for not being open around the fees, in particular the management fees
that come back to WALGA through the LGIS service. 1362

12.80

Mr Sloan confirmed that fees paid out of the Scheme are approved by the WALGA State
Council as part of its budget approval process. 1363

FINDING 59
In 2019 the Western Australian Local Government Association began disclosing its revenue from
the Local Government Insurance Services mutual scheme in its publicly available annual report.
Surplus distribution payments to WALGA
12.81

Submissions raised concerns that WALGA receives a 10 percent share of all surplus
contributions returned to members, and that this share has been disproportionately large
compared to WALGA’s contributions to the Scheme.

12.82

The Committee asked the Board how it determines whether to redistribute surplus
contributions to members:
Mr FORBES: The capital management plan determines what the asset base should
be. So if we take round figures, and this is not in relation to figures that are
relevant to the balance sheet, but I am using this as an example. If we were
required to maintain a capital base of $40 million and we actually had $50 million,
we then know that we have got up to $10 million that can be provided by way of a
surplus.
Hon DIANE EVERS: Okay. That is good. Thank you.
Mr SLOAN: It is one of the really important [distinctions] between the LGIS and
the commercial market as well. So, obviously, in the commercial world, that surplus
that is sitting inside the capital adequacy would be going straight back to the
organisation.

1362

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 7.
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Hon DIANE EVERS: But the set-up of this system is that it is like a mutual fund or
a cooperative.
Mr SLOAN: Absolutely.1364

12.83

LGISWA’s 2019 annual report describes the Scheme’s Capital Management Plan as:
A risk management document specifically focused on maintaining target capital
levels, monitoring available capital against the adopted targets, and remedial
actions to be taken where required, which is broadly consistent with APRA
Prudential Standard GPS 110 (Capital Adequacy) for general insurers. 1365

12.84

The Committee received the following response when it raised the issue of a
disproportionate 10 percent distribution with WALGA at a hearing on 10 February 2020:
Mr SLOAN: WALGA insures with LGIS as well, so, proportionately, obviously an
element of that surplus distribution commensurate with the contributions that
WALGA makes come back to WALGA but no, that is not the case that there is a 10
per cent surplus distribution to WALGA.
Hon DIANE EVERS: WALGA may get back 10 per cent, but that is on their
premium that they have paid?
Mr SLOAN: No, it is not 10 per cent. Previously, WALGA had been provided—there
was a distribution that came to WALGA.
Hon DIANE EVERS: There was a distribution?
Mr SLOAN: Correct.
Hon DIANE EVERS: Up until when?
Mr DONOVAN: The last couple of financial years.
Hon DIANE EVERS: Of that $45 million that you have said has been returned to
members, let us just say that $40 million of that was previous to that, so WALGA
did get $4 million return on the premiums that had been paid by the local
councils?
Mr DONOVAN: In 2012 the previous, completely different administration—the
previous board chair, WALGA CEO and WALGA president initiated this 10 per cent
surplus allocation. It went for five years before we wound it back out, largely
because it was ineffective financial management for WALGA. We were receiving
income in November and we are a not-for-profit. We should be spending every
dollar we receive from members delivering services, not having surpluses. We were
having surpluses. We reversed it out so that we plan at the start of the year rather
than take the surplus distribution. It was not an efficient model. 1366

12.85

WALGA also explained that any income received by WALGA from the Scheme is returned to
members through WALGA’s services:
Mr DONOVAN: [the surplus distribution to WALGA] was part of the WALGA
income stream, which was then used for WALGA services. You run a lot of policy-
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Peter Forbes, Chairman, Local Government Insurance Services mutual scheme board, and Nick Sloan, Chief
Executive Officer, Western Australian Local Government Association, transcript of evidence, 10 February 2020,
pp 21–2.
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based services for which there is no income stream, but they are vital for
negotiating for legislative change, and those people do not work for free. That is
where they offset those services. They were returned to members through the
services of WALGA.1367

12.86

Supplementary information provided by WALGA shows that it received $2,855,624 in surplus
distributions over five years from 2013–14 to 2017–18, including an $800,000 surplus
distribution in 2017–18.1368 WALGA’s annual report refers to this payment as ‘distribution of
LGIS experience account’.1369

12.87

At a hearing on 3 August 2020 WALGA confirmed that its annual surplus distributions were
proportionately greater than WALGA’s annual contributions to the Scheme, and described
the rationale for WALGA receiving disproportionate surplus distributions as follows:
Mr DONOVAN: The service is established as a WALGA service, so it is WALGA
services that we contract JLT Marsh to undertake, from which we take a fee, and
the board at the time and the administration at the time of the introduction of
those services back in 2012 determined that they take a percentage of the surplus.
For the last two years we have since wound that out because we believed it was
not appropriate.
The CHAIR: Going back beyond the last two years to, say, 2012, how did WALGA
explain that to their members at the time, or did they explain it to members; do
you recall?
Mr DONOVAN: It was largely part of the fee that WALGA was taking, but, as I said,
we have removed that, because we did not believe it was appropriate.1370

12.88

WALGA confirmed that as of the financial year 2019 it does not receive a surplus
distribution.1371

12.89

Surplus distributions to WALGA from 2013–14 to 2018–19 are set out in Table 17 below.
Table 17 also shows total expenses payable to WALGA by LGISWA in consideration of
WALGA’s responsibilities under the Scheme, taken from LGISWA’s annual reports.
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Zac Donovan, Executive Manager, Finance and Marketing, Western Australian Local Government Association,
transcript of evidence, 10 February 2020, p 24.

1368

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, p 2.
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Western Australian Local Government Association, Annual Report 2019, p 81.

1370

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
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Table 17. Surplus distributions received by the Western Australia Local Government Association
compared to total expenses payable to the Western Australia Local Government Association by LGISWA
2013–14
Surplus
distribution to
WALGA ($)

2014–15

2015–16

2016–17

2017–18

2018–19

300,000

600,000

600,000

555,624

800,000

0

Total expenses
payable to
WALGA
(including surplus
distributions) ($)

1,655,500

1,955,500

1,996,842

1,958,622

2,231,000

2,042,000

Total expenses
(excluding
surplus
distributions) ($)

1,355,500

1,355,500

1,396,842

1,402,998

1,431,000

2,042,000

[Source: Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, p 2; LGISWA annual reports 2014–2019.

12.90

As set out in Table 17, WALGA’s fees from the Scheme (i.e. total expenses payable by
LGISWA to WALGA, excluding any surplus distribution) increased by over $550,000 in 2018–
19 compared to 2017–18.1372 The Committee explored with WALGA the basis for this
increase, and how it relates to WALGA’s decision to no longer receive a surplus distribution
from the Scheme:
The CHAIR: ... What was the basis for the increase in WALGA’s remuneration fee
there [from 2017–18 to 2018–19]?
Mr DONOVAN: We renegotiated the fees on the basis of removing this ongoing
surplus fee to have a base standard fee going forward.
The CHAIR: Did the remuneration fee increase to compensate for the loss of the
experience account distribution?
Mr DONOVAN: It was based on the average of those years.
The CHAIR: It was to compensate for that, was it?
Mr DONOVAN: It was to offset that, yes.
The CHAIR: To offset it?
Mr DONOVAN: Yes.
The CHAIR: Okay. Did WALGA explain to its members the basis for its
remuneration fee increase; and, if so, how was this conveyed?
Mr DONOVAN: I am uncertain how that was communicated. It is provided in our
annual report and our disclosures, so it would have been there. It was not
something we put out a statement about.
The CHAIR: What opportunity, if any, do local government members have to
provide input regarding the amount of fees that WALGA receives from LGIS?

1372

This increase is also apparent from WALGA’s 2019 annual report, which shows that WALGA received remuneration
fee income of $1,991,083 in 2019 compared to $1,428,664 in 2018: Western Australian Local Government
Association, Annual Report 2019, p 81.
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Mr SLOAN: Those fees are determined by State Council and in the budget that is
approved by State Council, so it is the same pathway, that local governments have
the opportunity to inform the decision-making process inside the WALGA
governance structure.1373

12.91

The Committee accepts that revenue received by WALGA from the Scheme is ultimately
applied to the benefit of WALGA’s members, and that WALGA contributes significant
resources towards the administration of the Scheme.

12.92

However, the transparency concerns expressed to the Committee suggest that WALGA could
be doing more to explain to members:


why WALGA received disproportionate surplus distributions in the past



why surplus distributions to WALGA have now been offset by an increased fee payable
to WALGA



how WALGA determines the fees it pays itself out of the Scheme, and the opportunities
for members to have input regarding this determination.

12.93

WALGA’s revenue from the Scheme is underpinned by local government contributions which
are ultimately funded by ratepayers. The level of transparency provided by WALGA regarding
the Scheme should reflect the considerable amount of public funds involved.

12.94

The Committee notes that WALGA has acknowledged transparency concerns in its evidence
before the Committee, and has taken recent steps to provide more information to the public
in its annual report. The Committee encourages WALGA to keep transparency front of mind,
both to its members and to the broader public.

Payments to Board members
12.95

Submissions raised transparency concerns regarding payments made to Board members. 1374

12.96

Board member remuneration is set out in LGISWA’s annual report to members. Board
members receive directors fees paid quarterly in arrears, and are entitled to superannuation
contributions and reimbursement of travel costs. In 2018–19 members received $291,099 for
attendance at board meetings, compared to $387,926 in 2017–18.1375

12.97

WALGA clarified to the Committee that the significant difference between the 2018–19 and
2017–18 figures was not the result of a reduction in Board member remuneration, but
instead reflected fees for the 2017 period which had not been paid or accrued until the 2018
accounting period.1376

12.98

The Committee heard that board members have a set remuneration fee, with the Chairman
receiving a slightly higher fee. Board remuneration is determined by the WALGA State
Council on recommendation from the Board’s finance and audit committee. The WALGA CEO
does not receive fees to sit on the Board. 1377

1373

Zac Donovan, Executive Manager Commercial and Communications, and Nick Sloan, Chief Executive Officer,
Western Australian Local Government Association, transcript of evidence (part 1), 3 August 2020, p 12.

1374

Submission 196 from a private citizen, 13 September 2019, p 1.

1375

LGISWA, Annual Report 2019, p 29.

1376

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, p 3.

1377

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, pp 23–4.
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Issues relating to WALGA and the scheme manager
12.99

The Committee explored several issues arising from the relationship between WALGA and
JLT within the Scheme structure.

WALGA’s involvement in LGIS Insurance Broking
12.100 As noted at paragraph 12.22, WALGA and JLT are involved in a joint venture trading as
LGISIB.
12.101 In February 2020 WALGA described LGISIB to the Committee in the following terms:
LGISIB is the trading name under which JLT is the licensed broker for WALGA
through a joint venture agreement between WALGA and JLT. LGISIB provides
WALGA and participating members with insurance broking for covers outside the
scope of WALGA’s LGISWA mutual scheme as well as placement of the mutual
scheme’s indemnity cover (reinsurance). As part of the ongoing review process by
WALGA, work in underway to transition more of the additional covers into the
scheme.1378

12.102 Under this arrangement WALGA receives an agreed share of JLT’s insurance broking income,
including insurance broking income for placement of indemnity covers for the Scheme. 1379
12.103 WALGA publicly reported its brokerage income from LGISIB when it published its first annual
report in 2019.1380
12.104 The Committee asked WALGA if it had reported its brokerage income to members prior to
2019. WALGA provided the following response:
Certainly, it is in our financial statements that are for State Council and the budget
they review every year. WALGA’s financial statements were not, I believe, as
sophisticated as they have been in more recent times, and certainly the adoption
of our annual report was a consolidated document, when previously it had been
numerous documents that had been presented before State Council and the AGM.
So, certainly, it is a lot easier for members to see that and that transparency and
that broking and that insurance income and the related parties in the current
documents we are applying.1381

12.105 JLT’s share of the brokerage income appears to remain undisclosed. 1382 There may be
legitimate commercial reasons why JLT’s brokerage income is not disclosed publicly.
However, in the Committee’s view Scheme members are entitled to understand the quantum
and basis of amounts the Scheme pays to JLT through LGISIB.
Does the LGISIB arrangement raise a potential conflict of interest for WALGA?
12.106 The Committee notes that the Victorian Auditor-General’s Office (VAGO) criticised a similar
arrangement between the Municipal Association of Victoria (MAV) and a private entity for
1378

Western Australian Local Government Association, Answers to question on notice asked at hearing held
10 February 2020, dated 28 February 2020, pp 1–2.

1379

LGISWA, Annual Report 2019, p 15.

1380

Western Australian Local Government Association, Annual Report 2019, p 81.

1381

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, p 14.

1382

WALGA told the Committee that JLT’s brokerage income is not disclosed to Scheme members as it is ‘not part of
LGIS Scheme Agreement (and therefore not LGIS Annual Report) but separate commercial arrangement. WALGA
discloses its share of the brokerage fees in its annual report under Related Parties’: Tony Brown, Executive
Manager of Governance and Organisational Services, Western Australian Local Government Association, Answer to
question on notice asked at hearing held 3 August 2020, email dated 24 August 2020, p 1.
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insurance broking services provided to a mutual insurance scheme for Victorian local
governments. MAV had licensed its statutory power to broker to the local government sector
to the private entity in exchange for a percentage of brokerage commissions. The VAGO
described this as creating a conflict of interest, and found that this arrangement impacted
MAV’s ability to objectively monitor the broker’s performance to ensure scheme members
obtained best value for money.1383
12.107 At a hearing on 3 August 2020 the Committee raised with WALGA whether earning
brokerage income from LGISIB’s commissions on reinsurance placements could be perceived
as a conflict of interest for WALGA, possibly by impairing WALGA’s ability to ensure that
contributions are set in the best interests of Scheme members.
12.108 In response to the Committee’s question WALGA’s CEO:


clarified that, following changes made as a result of WALGA’s review of the Scheme, ‘all
covers for insurance that are placed by the sector through JLT Marsh now sit inside the
LGIS scheme’



told the Committee that ‘all the industry evidence is pointing towards first quarter
increases of upwards of 20 per cent in cost for insurance at the moment’ whereas the
‘LGIS 2020 average contribution adjustment is going to be around two per cent’



told the Committee that, in response to the impact of COVID-19, the Board decided to
release $7 million in Scheme reserves back to members ‘which effectively came off
contributions for their future premiums’.1384

12.109 WALGA’s Executive Manager, Commercial and Communications, provided the following
further commentary:
So this year, without that $7 million contribution, the insurance premiums that Mr
Sloan was talking about would have been 5.8 per cent on average for local
governments. It is only two per cent because of those reserves. When you talk
about over-insurance, LGIS returns surpluses; it does not retain profits, so the
surpluses are returned to members. Those reinsurance rates are not numbers that
are unsophisticated; they are provided by independent actuary reports of what is
required to cover the scheme, given that exposure over the long term. If that
experience is not realised, the surpluses come back to the sector; they do not go
into a profit of a third party company or a commercial arrangement. The
suggestion of over-insurance first of all does not occur because of the actuary
advice that is used to apply those. Should it be the case that the actuaries have
been conservative, that money comes back to the sector regardless. This year,
because of the $7 million that has been wound out of reserves, local government
insurance will probably make a half a million-dollar loss this year, which goes to
show you how closely it is run to provide for the sector. What Mayor Roberts was
saying previously, when SGIO had the cover for local government, what actually
destroyed that mechanism was local governments going out and trying to find
cheap insurance. It ruined the collective buying power. You may recall, back in
1995, that pony clubs had to shut down because local governments could not get
liability insurance. WALGA does not resile from taking an income for providing the
service; we just do not believe it should be performance-based income that we
receive; it should be a fixed sum.

1383

Victorian Auditor-General’s Office, Local Government Insurance Risks, 25 July 2018, pp 80–1.

1384

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence
(part 1), 3 August 2020, pp 13–14.
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... The only thing I would add is that the brokerage for the insurance, Marsh are
entirely entitled to receive that fee for placing that insurance. If anything, WALGA
should be congratulated for making them provide us with about 20 per cent of it
to return back to the members. It is money we would not otherwise see, or are not
really entitled to see under the terms of the commercial contract. 1385

Committee reflection
12.110 The Committee accepts that the Scheme returns surpluses to members. However, the
Committee understands that surpluses are determined after brokerage fees (ordinarily
calculated as a percentage of reinsurance placements) have been paid out of Scheme
funds.1386
12.111 The Committee accepts also that the Board sets Scheme contributions based on advice from
actuaries. However, as noted at above at 12.13, WALGA retains ultimate responsibility for the
Scheme.
12.112 WALGA is the Scheme’s trustee, and is clearly aware of its obligations to manage the Scheme
in the best interests of members. Simultaneously, however, WALGA is in a joint venture with
its licensed broker (who is also the scheme manager) to place the Scheme’s reinsurance, and
receives insurance broking income from this arrangement.
12.113 In the Committee’s view this arrangement could potentially be perceived as impairing
WALGA’s ability to ensure that contributions are set transparently in the best interests of
Scheme members.
12.114 The Committee emphasises that it has received no conclusive evidence to suggest that
WALGA or JLT have allowed their involvement in LGISIB to inappropriately influence the
determination of member contributions, or otherwise interfere with the proper discharge of
their roles under the Scheme.
12.115 The Committee’s concern relates to only a perception of conflict for WALGA. However, the
Committee notes the importance of managing actual, perceived and potential conflicts of
interest in ensuring confidence in the integrity of public authorities and not-for-profits.1387
12.116 In the Committee’s view this perception issue will persist while WALGA continues to be both
the Scheme’s trustee, and a joint venture partner with the Scheme’s insurance broker.
12.117 The Committee recognises that the Scheme requires the services of a licensed insurance
broker, and will inevitably pay brokerage fees for those services. The Committee accepts that
the LGISIB arrangement between WALGA and JLT provides a benefit to WALGA’s members
by returning a portion of the brokerage fees paid by the Scheme to WALGA, who can use
that revenue to benefit members.
12.118 It is a matter for WALGA, in consultation with its members, to determine if the brokerage
income received by WALGA through LGISIB justifies any perception of conflict arising from
this arrangement, and any resulting impact on member confidence in the Scheme.
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Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 1), 3 August 2020, pp 14–15.

1386

Zac Donovan, Executive Manager Commercial and Communications, Western Australian Local Government
Association, transcript of evidence (part 2), 3 August 2020, p 4.

1387

See for example: The Integrity Coordinating Group, Conflict of Interests: Guidelines for the Western Australia Public
Sector, June 2011, pp 1–2; Australian Institute of Company Directors, Not-for-Profit Governance Principles, Second
Edition, January 2019, pp 88–90.
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Scheme management payments
12.119 The Committee heard that there is insufficient disclosure of the scheme management fees
the Scheme pays to JLT.
12.120 At a hearing on 10 February 2020 the CEO of WALGA told the Committee that LGISWA’s
annual report to members ‘highlights or provides information specifically around the fees
that go back to JLT for the management of the scheme.’ 1388
12.121 In response to the Committee’s request for clarification at a later hearing, WALGA told the
Committee that JLT’s scheme management fees are ‘disclosed in the Annual Report in the
Trading Report section as part of total Claim Management Expenses (i.e. including WALGA
fees)’.1389
12.122 An account of the scheme management fees paid to JLT was requested by the Town of
Cambridge in its unsuccessful recommendation put at the WALGA Central Zone Meeting on
29 August 2019. WALGA’s secretariat response to the motion was:
Scheme management fees are disclosed to members in the 2018 LGISWA Annual
Report (Trading Report “Claim Management Expenses”): $8,945,195.1390

12.123 In the Committee’s view Scheme members are entitled to understand the amount of scheme
manager fees they are paying to JLT through the Scheme.
WALGA tendering the scheme manager position
12.124 Submissions suggested that WALGA should tender the scheme manager position to ensure it
is getting value for money.
12.125 WALGA confirmed that JLT has been the scheme manager since the Scheme’s inception in
1995.1391
12.126 At the hearing on 10 February 2020 WALGA told the Committee that the WALGA State
Council had recently considered tendering the scheme manager position as part of a broader
review of Scheme:
Mr SLOAN: We went through a process, not long after I started in the role, just to
have a look at a range of things. One of them was to review the scheme. It was
based on a number of independent reports which were provided to the
committee. Clearly there were some observations and some commentary in those
reports about whether or not WALGA should seek to undertake a review of its
scheme contract manager. It is something that state council put a lot of time into
and certainly the administration as well. There are a few things that we looked very
carefully at. One was, obviously, the performance of the scheme. The performance
of the scheme is in no small part due to how effective the scheme management
has been over time. The second thing we looked at very carefully was what we
have in place to actually measure the effectiveness and efficiency of the scheme
manager—obviously, the internal and external auditing practices, the KPIs that are
set by the board, and the reporting that is required back through the board to
WALGA state council as well. The third thing that we had to consider was, given
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Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 7.
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Tony Brown, Executive Manager of Governance and Organisational Services, Western Australian Local Government
Association, Answer to question on notice asked at hearing held 3 August 2020, email dated 24 August 2020, p 1.
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WALGA Central Metropolitan Zone Meeting, Minutes of 29 August 2019 meeting, p 12.
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Zac Donovan, Executive Manager Finance and Marketing, Western Australian Local Government Association,
transcript of evidence, 10 February 2020, p 19.
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the specificity of this scheme, the fact that there are just are not many players in
the market, if any at all, that would potentially be putting in for tender against
JLT—JLT Marsh as it is now—in the event that we were to go to market. State
council certainly gave due consideration to what the business continuity
implications might be in the event that we went down that process. What was
endorsed by state council was effectively a view that we needed to continue with
the practices that were currently underway with respect to managing the
performance of the scheme and the scheme manager and the reporting back to
the members, and also look at where there is opportunity to look at additional
mechanisms for overviewing the performance of that scheme manager. For
instance, looking at benchmarking the performance of our scheme and the
scheme manager against other jurisdictions. In comparable schemes that are
administered across the country by other local government associations, they are
also done in partnership with JLT Marsh. We intend to work more closely with
some of those other jurisdictions just to look at benchmarking the efficiency and
costs associated with the administration of the scheme here in Western Australia.
Mr FORBES: If I may make a comment, just to add to what Mr Sloan has said, at
the beginning of the meeting today, reference was made to Mr Colin Murphy’s
report, which will be received by this committee as requested. In that report there
are some recommendations which deal with part of the question you have raised.
It was only considered at today’s board meeting. We had a meeting this
morning—the first meeting for 2020 was held this morning. That report is going to
be given detailed consideration by our finance and audit and risk committees.
There are a number of recommendations in that report, which were noted by the
board this morning. Included in that is one point of what your question was on
that issue, and that will be considered by that committee. So in other words, there
will be a process not only through WALGA but through the LGIS committee that
will consider some of the points raised in that report that you will be referring to
when you receive it.1392

12.127 At a further hearing on 3 August 2020 WALGA confirmed that its oversight of the scheme
manager is an ongoing priority:
Mr SLOAN: ... we undertook quite a comprehensive review of the administration
of the service. A range of actions and outcomes have come out of that, and that I
think have been provided back to the committee through some of the subsequent
information that we provided. It is something that we are working on constantly.
From an organisational perspective, I mentioned that Mr Donovan’s role has
changed. We have undertaken a restructure, part of which has been to make sure
that we have the appropriate resources in place to provide the level of oversight
that is necessary for a scheme of the significance of the LGIS, and a function of
that role will be to continue to ensure that we are monitoring and evaluating the
delivery of the service. I should say that State Council has an existing position,
which was endorsed towards the back end of last year, that it was not the right
time to tender the scheme management, but that is absolutely something that is
continually under review.
... we absolutely understand that there is significant attention on the matter of the
scheme management. We have had the same scheme manager since the scheme
was established 25 years ago. It is also an incredibly important scheme and service
to local governments across Western Australia. Every member of WALGA obviously
sits inside the scheme and relies on the scheme for its cover. We have an absolute
1392

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, and Peter Forbes, Chairman,
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responsibility as trustee to make sure that the scheme is being managed as
efficiently and effectively as is appropriate. We have, I think, really diligent
oversight applied to that. There is obviously the board, which manages the scheme
management. We have an internal and external audit that takes place. We have
KPIs that are set and given effect to by, obviously, the LGIS board and the State
Council. Any decisions that we may take in relation to testing the scheme
management have to be considered really carefully given the significance of that. I
just want to assure the committee that that is absolutely something that we are
very aware of and we are continuing to look at very closely.1393

Tendering insurance arrangements
Are local governments required to tender their insurance arrangements?
12.128 The Committee heard that local governments may be breaching the LG Act by not tendering
their insurance arrangements.1394
12.129 Section s 3.57(1) of the LG Act requires a local government to invite tenders before it enters
into a contract of a prescribed kind under which another person is to supply goods and
services.
12.130 Additional requirements in relation to tenders are set out in pt 4 div 2 of the Functions and
General Regulations. Relevantly, reg 11(1) of the Functions and General Regulations provides:
Tenders are to be publicly invited according to the requirements of this Division
before a local government enters into a contract for another person to supply
goods or services if the consideration under the contract is, or is expected to be,
more, or worth more, than $250 000 unless subregulation (2) states otherwise.

12.131 Regulation 11(2) of the Functions and General Regulations sets out a range of exemptions,
none of which appear to be relevant to insurance services obtained through the Scheme.
12.132 Information provided to the Committee suggests that the majority of local governments’
annual insurance contributions exceed $250,000.
12.133 The Committee asked the DLGSC to clarify whether the LG Act requires local governments to
invite tenders before purchasing insurance through the Scheme. The DLGSC provided the
following response (emphasis in original):
Section 3.57(1) of the Local Government Act 1995 requires tenders to be called
prior to entering into a contract for the supply of goods and services from another
person.
Section 3.57(2) provides for the making of regulations and tenders. Regulation 11
is such a regulation. WALGA is the owner of LGIS. Consequently, WALGA members
are co-owners of LGIS and thus cannot be said to be purchasing goods or services
from another person. Regulation 11 therefore does not apply. 1395

12.134 The Committee presents this evidence for the benefit of the House. The Committee makes
no comment on the DLGSC’s construction of the Act.
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Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence
(part 1), 3 August 2020, pp 12–13.
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Submission 259 from a private citizen, 13 September 2019, p 11.
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Duncan Ord, Director General, Department of Local Government, Sport and Cultural Industries, letter in response
to written questions dated 26 March 2020, 20 April 2020, attachment 1, p 5.
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Should local governments be tendering their insurance arrangements?
12.135 Some submissions raised whether, regardless of the requirements of the LG Act and
associated regulations, local governments should be putting their insurance arrangements to
public tender each year. It was suggested to the Committee that because local governments
do not test the market each year through a tender process, LGIS’s premiums are not subject
to normal market competition and may be above the market rate.
12.136 WALGA emphasised that local governments are free to tender their insurance:
Ms CRAIGIE: They are at free will to go and test it every year if they choose to do
so. There is absolutely no restriction on them going to tender every year if that is
what they choose to do, or even to go out and try different markets and go with
other companies. There is no binding on them to stay with LGIS.
...
Mr SLOAN: The other thing the legislation does is prescribe local governments as
autonomous bodies. Ultimately, they have the scope of power to make decisions
that they think are in the best interests of their communities. We respect the right
of our members to decide whether or not they want to do that. We certainly would
not prescribe one way or another. Clearly, there is contemporary practice around
governance. That might provide guidance to local governments. We would expect
that the administration would be providing that advice to their elected
members.1396

12.137 The CEO of the City of Albany told the Committee that there is a significant cost to testing
the market annually through a tender process.1397
12.138 The CEO of the City of Joondalup told the Committee that a tender process is not the only
way for local governments to scrutinise the value for money offered by the Scheme:
We have managed to get the experience of others in another way, without
necessarily going to tender, and we have also been able to demonstrate that we
are better off, because you can get insurance on a particular year from a provider
on a certain basis, but after 12 months’ experience that they have bought your
insurance, 12 months down the track, you do not always get what you got on year
1. Then, all of a sudden, you are faced with a monumental increase. So we have
worked hard at reviewing, analysing and providing rigour to it, and we have had
no reason to change, but that is not to say we just accept the premiums that come.
We invite—command—LGIS to come out and speak with us, and we go through
that in pretty fine detail. It is a big expense.1398

12.139 In his recent report to WALGA the former Auditor General of Western Australia, Mr Colin
Murphy PSM, addressed the possibility of local governments tendering their insurance.
Mr Murphy noted that while market testing through a tender process can demonstrate value
for money, there can be factors such as cost or a lack of competitors that mean market
testing may not be appropriate.1399
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Lynne Craigie, President, and Nick Sloan, Chief Executive Officer, Western Australian Local Government
Association, transcript of evidence, 10 February 2020, pp 18–19.
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Andrew Sharpe, Chief Executive Officer, City of Albany, transcript of evidence, 27 February 2020, p 12.
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12.140 Mr Murphy concluded that in the absence of market testing it is important that local
governments document their reasons for their procurement decisions, and not simply roll
over their existing insurance contracts or rely on advice from their insurer or broker. 1400
12.141 The Committee concurs with the views expressed in Mr Murphy’s report. Where appropriate,
local governments should seek to test the value for money provided by the Scheme by
tendering their insurance arrangements. In the absence of a tender process local
governments should document their procurement decisions regarding insurance
arrangements.

Issues raised but not determined
12.142 Submissions raised a number of additional issues that the Committee was not able to
address in detail.
12.143 For the benefit of those who made submissions to the inquiry, the Committee has set these
issues out below along with any relevant evidence received by the Committee.
Payment under the Trust Deed
12.144 The Committee heard that, until recently, the Trust Deed did not contain a mechanism for
WALGA to receive payment from the Scheme. 1401
12.145 Recent amendments to the Trust Deed indicate that there was some uncertainty in this
regard. On 6 September 2019 the WALGA State Council passed the following motion
amending the Trust Deed:
That State Council as per section 31 (b) of the Trust Deed to establish LGIS make
variations to the Deed as to:
a)

Insert additional clauses 17.6 and 17.7 (1) and (2) as provided in order to
clarify the facility by which to remunerate the LGIS Board members and
give authority to WALGA State Council for determination and allocation of
WALGA remuneration.

b)

Recognise the change the address of The Western Australian Local
Government Association to 1/170 Railway Parade, West Leederville
6007.1402

12.146 The CEO of WALGA explained the background to these amendments to the Committee:
There certainly were some amendments made to the trust deed at the end of last
year on the back of, obviously, some of the recommendations that came out of the
independent reports that we did that gave us cause to amend the trust deed to be
clearer about the mechanism in the trust deed that provides for WALGA to receive
a fee through the insurance. More importantly, the changes to the trust deed
established the mechanism and how that would occur, which is through the
establishment of a separate remuneration committee that has some independence
to provide advice to the LGIS board and WALGA on what that fee should be. 1403

1400

ibid., p 5.
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Private hearing, transcript of evidence, 18 November 2019, p 2.

1402

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, letter in response to written
questions dated 11 March 2020, 24 March 2020, p 1.

1403

Nick Sloan, Chief Executive Officer, Western Australian Local Government Association, transcript of evidence,
10 February 2020, p 22.
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12.147 In the Committee’s view itis appropriate for WALGA to be compensated for the services it
provides in relation to the Scheme. It is a matter for members of the Scheme to raise with
WALGA concerns about the level of this compensation, or any issues that may flow from
historical deficiencies regarding the Trust Deed.
WALGA’s position as trustee
12.148 The Committee also heard that WALGA, as trustee of the Scheme, owes a fiduciary duty to
local governments and cannot earn a profit or commission without full disclosure and
agreement from members.1404
12.149 The Committee is not in a position to review legal issues potentially arising out of WALGA’s
position under the Trust Deed.
12.150 The Committee notes that the Trust Deed has provided the basis for the Scheme since 1996,
apparently without any breach of fiduciary duty allegations being raised against WALGA.
Board member conflicts of interest
12.151 Submissions raised concerns as to whether Board members appropriately declare conflicts of
interest before considering and voting on resolutions which involve payment of revenue and
commissions to WALGA.1405
12.152 LGISWA’s 2019 annual report provides the following disclosure to Scheme members
regarding Board member conflicts of interest:
There have been instances throughout the year where members of the Board have
declared a conflict of interest in a claim, or potential claim, and as a result, the
relevant member has not participated in any Board discussion, or any decision, in
relation to that claim.
During the Financial Year, no member of the Board has declared any financial
interest, as may be interpreted under Commercial Law, to any financial transaction,
whether actual or proposed, that was received or is receivable from the Scheme,
which is not otherwise disclosed in this financial report.1406

12.153 LGISWA’s 2019 annual report also notes that the Board has adopted a code of conduct to
promote the highest ethical and professional standards by directors. 1407
Sufficiency of financial reports prepared by the Board
12.154 It was raised with the Committee that the annual reports prepared by LGISWA and the Board
may not be sufficient for members’ purposes. 1408
12.155 LGISWA produces an annual report to members which includes the Board’s annual financial
report and an independent auditor’s report to the members.
12.156 As described above, in 2019 WALGA produced its first publicly available annual report
setting out the payments received by WALGA from the Scheme. 1409
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Submission 259 from a private citizen, 13 September 2019, p 6.

1405

ibid., pp 11–12.
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LGISWA, Annual Report 2019, p 15.
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12.157 The Scheme’s latest annual financial reports state the following:
LGISWA is not a reporting entity because in the opinion of the Board, there are
unlikely to be users of the financial report who are dependent on a General
Purpose Financial Report being produced by LGISWA to satisfy their information
needs. Accordingly this special purpose financial report has been prepared to
satisfy the requirements of the Trust Deed dated 19 September 1996, and
complies with the recognition, measurement and classification requirements of
Australian Accounting Standards that are effective for annual reporting periods
beginning on 1 July 2018.1410

12.158 The Chairman of the Board explained that insurance mutuals are not regulated in the
financial sector in Australia, but that the Board adopts a significant amount of the Australian
Prudential Regulation Authority requirements that apply to insurance companies.1411
12.159 The Committee notes also that, under cl 24 of the Trust Deed, members are entitled to
access all accounting and other records of the Scheme. 1412
12.160 Under the Trust Deed the LGIS Board is responsible to WALGA, which retains ultimate
responsibility for the administration of the Scheme. 1413 If members are dissatisfied with the
disclosure provided in the Scheme’s annual financial reports they should raise this with
WALGA, and WALGA can raise this with the Board.
Allocation of surpluses
12.161 The Committee also heard that the Board’s process for allocating surplus funds that are not
returned to members is unclear. It was suggested to the Committee that the Board is not
necessarily using surplus funds to reduce member contributions, and the Board and LGISWA
do not provide members with sufficient information about how surplus funds are applied.1414
12.162 As set out above at 12.81, the Chairman of the Board told the Committee that surpluses are
determined in accordance with the Scheme’s asset management plan.
12.163 LGISWA’s treatment of its income and operating surplus is set out in its annual reports to
members. The annual reports set out the amounts allocated to the Scheme’s various
reserves, and any amount allocated for distribution back to members. 1415
12.164 LGISWA’s annual reports provide Scheme members with an overview of how Scheme funds
are used. In the Committee’s view it is a matter for Scheme members to raise any issues
identified from the annual reports with the Board, or with WALGA.
Should the Office of the Auditor General audit the Scheme?
12.165 It was suggested to the Committee that the OAG should conduct an audit of the Scheme.
12.166 The Auditor General told the Committee that the OAG has not yet looked closely at the issue,
and that she would have to explore whether an audit of the Scheme is within her
mandate.1416
1410

LGISWA, Annual Report 2019, p 15.

1411

Peter Forbes, Chairman, Local Government Insurance Services mutual scheme board, transcript of evidence,
10 February 2020, p 9.
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Western Australia Local Government Organisation, Trust Deed, as amended 6 September 2019, cl 24.1.

1413
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12.167 In the Committee’s view, given the considerable amount of public funds involved, there is
value in the OAG undertaking annual audits of the Scheme.
FINDING 60
There is value in the Office of the Auditor General undertaking annual audits of the Local
Government Insurance Services mutual scheme.

Hon Simon O'Brien MLC
Chairman
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APPENDIX 1
STAKEHOLDERS CONTACTED, SUBMISSIONS RECEIVED, AND PUBLIC
HEARINGS (INCLUDING PRIVATE HEARINGS WHERE THE TRANSCRIPT WAS
MADE PUBLIC)
STAKEHOLDERS CONTACTED
Number

From

1

Minister for Local Government

2

Department of Local Government, Sport and Cultural Industries

3

Minister for Planning

4

Department of Planning, Lands and Heritage

5

Western Australian Local Government Association

6

Local Government Planners Association

7

Local Government Professionals Australia WA

8

Local Government Supervisors Association of WA

9

Office of the Auditor General

10

Ombudsman Western Australia

11

Office of the Information Commissioner

12

State Administrative Tribunal

13

Law Society of WA

14

Australian Local Government Women’s Association WA

15

State Administrative Tribunal

16

National Council of Women Australia WA

17

Committee for Perth

18

Mount Lawley Society Inc.

19

Local Government Advisory Board

20

Local Government Grants Commission

21

Eastern Metropolitan Regional Council

22

Southern Metropolitan Regional Council

23

Bunbury-Harvey Regional Council

24

Rivers Regional Council
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Stakeholders contacted, submissions received, and hearings

Number

From

25

Western Metropolitan Regional Council

26

Mindarie Regional Council

27

Pilbara Regional Council

28

City of Albany

29

City of Armadale

30

Shire of Ashburton

31

Shire of Augusta Margaret River

32

Town of Bassendean

33

City of Bayswater

34

City of Belmont

35

Shire of Beverley

36

Shire of Boddington

37

Shire of Boyup Brook

38

Shire of Bridgetown-Greenbushes

39

Shire of Brookton

40

Shire of Broome

41

Shire of Broomehill-Tambellup

42

Shire of Bruce Rock

43

City of Bunbury

44

City of Busselton

45

Town of Cambridge

46

City of Canning

47

Shire of Capel

48

Shire of Carnamah

49

Shire of Carnarvon

50

Shire of Chapman Valley

51

Shire of Chittering

52

Shire of Christmas Island

53

Town of Claremont
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54

City of Cockburn

55

Shire of Cocos (Keeling) Islands

56

Shire of Collie

57

Shire of Coolgardie

58

Shire of Coorow

59

Shire of Corrigin

60

Town of Cottesloe

61

Shire of Cranbrook

62

Shire of Cuballing

63

Shire of Cue

64

Shire of Cunderdin

65

Shire of Dalwallinu

66

Shire of Dandaragan

67

Shire of Dardanup

68

Shire of Denmark

69

Shire of Derby-West Kimberley

70

Shire of Donnybrook-Balingup

71

Shire of Dowerin

72

Shire of Dumbleyung

73

Shire of Dundas

74

Town of East Fremantle

75

Shire of East Pilbara

76

Shire of Esperance

77

Shire of Exmouth

78

City of Fremantle

79

Shire of Gingin

80

Shire of Gnowangerup

81

Shire of Goomalling

82

City of Gosnells
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83

City of Greater Geraldton

84

Shire of Halls Creek

85

Shire of Harvey

86

Shire of Irwin

87

Shire of Jerramungup

88

City of Joondalup

89

City of Kalamunda

90

City of Kalgoorlie-Boulder

91

City of Karratha

92

Shire of Katanning

93

Shire of Kellerberrin

94

Shire of Kent

95

Shire of Kojonup

96

Shire of Kondinin

97

Shire of Koorda

98

Shire of Kulin

99

City of Kwinana

100

Shire of Lake Grace

101

Shire of Laverton

102

Shire of Leonora

103

City of Mandurah

104

Shire of Manjimup

105

Shire of Meekatharra

106

City of Melville

107

Shire of Menzies

108

Shire of Merredin

109

Shire of Mingenew

110

Shire of Moora

111

Shire of Morawa
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112

Town of Mosman Park

113

Shire of Mount Magnet

114

Shire of Mount Marshall

115

Shire of Mukinbudin

116

Shire of Mundaring

117

Shire of Murchison

118

Shire of Murray

119

Shire of Nannup

120

Shire of Narembeen

121

Shire of Narrogin

122

City of Nedlands

123

Shire of Ngaanyatjarraku

124

Shire of Northam

125

Shire of Northampton

126

Shire of Nungarin

127

Shire of Peppermint Grove

128

Shire of Perenjori

129

City of Perth

130

Shire of Pingelly

131

Shire of Plantagenet

132

Town of Port Hedland

133

Shire of Quairading

134

Shire of Ravensthorpe

135

City of Rockingham

136

Shire of Sandstone

137

Shire of Serpentine Jarrahdale

138

Shire of Shark Bay

139

City of South Perth

140

City of Stirling
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141

City of Subiaco

142

City of Swan

143

Shire of Tammin

144

Shire of Three Springs

145

Shire of Toodyay

146

Shire of Trayning

147

Shire of Upper Gascoyne

148

Town of Victoria Park

149

Shire of Victoria Plains

150

City of Vincent

151

Shire of Wagin

152

Shire of Wandering

153

City of Wanneroo

154

Shire of Waroona

155

Shire of West Arthur

156

Shire of Westonia

157

Shire of Wickepin

158

Shire of Williams

159

Shire of Wiluna

160

Shire of Wongan-Ballidu

161

Shire of Woodanilling

162

Shire of Wyalkatchem

163

Shire of Wyndham-East Kimberley

164

Shire of Yalgoo

165

Shire of Yilgarn

166

Shire of York
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SUBMISSIONS RECEIVED
Number

From

1

Private

2

Private

3

Don Gibson

4

Colin Scott

5

Patrick Lyons

6

Hazel Abraham

7

Private

8

Private

9

Chris Lee

10

Alan Barnes

11

Private

12

Steven Cole

13

Private

14

Daniel Hanley

15

Private

16

John McCleary

17

Tim Gilbertson

18

Shire of Yilgarn

19

Private

20

Jayne Foulger

21

Rona Day

22

Core Vision Pty Ltd

23

Ian Wood

24

Marmion Sorrento Duncraig Progress and Ratepayers Association Incorporated

25

Sandra Boulter

26

Private

27

Neil Smithson

28

Gary Masters
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29

Leekaye Tonkin-Jones

30

Private

31

Private

32

Private

33

Private

34

Private

35

Jan Beauchamp

36

Private

37

Lindsay Holland

38

Robert Mitchell

39

Cameron McGuiness

40

Private

41

Peter Want

42

Western Australian Local Government Grants Commission

43

Tom Mannion

44

Bev and Charles Dornan

45

Shire of Harvey

46

Shire of Exmouth

47

City of Stirling

48

Private

49

Dave Hall

50

Andrus Budrikis

51

Colin and Jo Lewis

52

Shaye Mack

53

Euring Hyland

54

Peter Lawson

55

Private

56

Dominique Griffiths

57

Private
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58

Private

59

Rodney MacKenzie

60

Constance O’Brien

61

The Guildford Association Incorporated

62

Don Phillips

63

Max Fitzgibbon

64

Private

65

Colin Edwards

66

Dawn Jecks

67

Local Government Professionals Australia WA

68

Carolyn Lauri

69

Private

70

Anne Ryan

71

Mirella Roche-Parker

72

Private

73

Ratepayers Association of Town of Victoria Park

74

Shire of Serpentine Jarrahdale

75

City of Gosnells

76

Private

77

Growth Alliance Perth and Peel

78

Town of Mosman Park

79

Ian Ker

80

Annette Ryan

81

Private

82

Private

83

Tom Burbidge

84

Local Government Advisory Board

85

Private

86

Private
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87

The City of South Perth Residents Association Incorporated

88

Shire of Chapman Valley

89

Shire of Kellerberrin

90

Shire of Carnamah

91

Private

92

Cottesloe Residents and Ratepayers Association Incorporated

93

Office of the Information Commissioner

94

Private

95

Peter Sewell

96

Private

97

Private

98

Shire of Dandaragan

99

Gill Vivian

100

Western Australian Local Government Association

101

Mundaring Residents and Ratepayers Progress Association Incorporated

102

Peter Forrest

103

Jason Frehner

104

City of Armadale

105

City of Bunbury

106

Private

107

City of Mandurah

108

City of Kwinana

109

Karen Mowat

110

Ken and Maureen Haynes

111

Private

112

Shire of Mundaring

113

Office of the Auditor General

114

Shire of Shark Bay

115

Shire of Dowerin
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116

City of Rockingham

117

Shire of Wagin

118

WALGA Avon-Midland Country Zone

119

Private

120

Shire of Mingenew

121

Private

122

Ian Maluish

123

City of Wanneroo

124

Shire of Gingin

125

Town of Port Hedland

126

Shire of Perenjori

127

Henry Stawarz

128

Private

129

Private

130

Gillian Stroud

131

Shane Searle

132

Swan View Community Association Incorporated

133

Kevin Trent

134

Sam Zammit

135

City of Albany

136

Private

137

City of Belmont

138

Peter Forrest

139

WALGA Great Eastern Country Zone

140

City of Joondalup

141

Shire of Mt Marshall

142

Private

143

Tony Rudd

144

Private
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145

DAP Affected Communities

146

Lyn O’Reilly

147

Shire of Esperance

148

City of Busselton

149

Private

150

Western Australia Local Government Association

151

Private

152

Committee for Perth

153

City of Kalamunda

154

Private

155

Private

156

Larry Graham

157

Private

158

Shire of Gnowangerup

159

Private

160

Nannette Brammer

161

Private

162

Katrina Crute and Ian D’arcy

163

Adam Deane

164

Private

165

Shire of Coolgardie

166

City of Greater Geraldton

167

Jill Yates and Rob Strugnell

168

Esperance Ratepayers and Electors Association Incorporated

169

Shire of Dundas

170

Shire of Narrogin

171

Beth Schultz

172

Robert Elsbury

173

Shire of Kojonup
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174

Linda Robertson

175

Laurie Taylor

176

Private

177

Colin Delane

178

Garry Hunt

179

Private

180

West Australian Ratepayers and Residents Association Inc.

181

Clive Ross

182

Private

183

Friends of Mosman Park Bushland

184

Tony Rouphael

185

Private

186

Private

187

Paul Desmond

188

Private

189

City of Cockburn

190

Private

191

Shire of Bruce Rock

192

BHW Consulting

193

Shire of Beverley

194

Shire of Quairading

195

Private

196

Private

197

Shire of Kulin

198

Private

199

Michael Dowey

200

Andrew Mangano

201

Steve and Gillian Gates

202

Private
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203

Geoff Wilkinson

204

Andrew Brien

205

Claire Brittain

206

Margaret Warburton

207

Shire of Morawa

208

City of Swan

209

Rod Henderson

210

Shire of Dundas

211

Private

212

Graham Edwards

213

John Raftis

214

Robert Sprague

215

Mal McFetridge

216

Friends of Underwood Avenue Bushland

217

Urban Bushland Council WA Incorporated

218

Warwick Boardman

219

Town of Cambridge

220

Vince Maxwell

221

Darren Kennedy

222

Australian Library Information Association Ltd

223

City of Melville Administration

224

Dr Dale Quinlivan

225

Private

226

Henry Zelones

227

Chilla Bulbeck

228

The Chamber of Minerals and Energy of Western Australia

229

Steve Mueller

230

The Midland Society Incorporated

231

Shailee Desai
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232

Sue Doherty

233

Private

234

City of Karratha

235

Save Perth Hills Incorporated

236

Dick Lovegrove

237

Private

238

Dr Peter Howat

239

Private

240

The Fremantle Society Incorporated

241

Private

242

Local Government Elected Members Association (WA) Incorporated

243

Private

244

Heidi Hardisty

245

The Western Australia Party

246

Friends of Yellagonga Regional Park Incorporated

247

Public Libraries Western Australia Incorporated

248

Mary Nixon

249

Swan Foreshore Protection Association Incorporated

250

Private

251

Private

252

Private

253

Private

254

Private

255

Meg and Paul Wilson

256

Mario D’Alonzo

257

Private

258

Private

259

Private

260

Private
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261

Private

262

Pesticide Action Group of Western Australia

263

Robert Sills

264

Charles and Bev Dornan

265

Private

266

Private

267

Private

268

Malcolm Mummery

269

Shire of Donnybrook Balingup

270

Private

271

Judy Hearne

272

Shire of East Pilbara

273

Private

274

Government of Western Australia

275

Max Fitzgibbon

276

Private

Appendix 1

Stakeholders contacted, submissions received, and hearings

379

PUBLIC HEARINGS HELD (INCLUDING PRIVATE HEARINGS WHERE THE
TRANSCRIPT WAS MADE PUBLIC)
Date

Participants

5 August 2019

Department of Local Government, Sport and Cultural Industries
Duncan Ord, Director General
Sheryl Siekierka, Director, Strategic Initiatives

2 September 2019

Western Australian Local Government Association
Lynne Craigie, President
Tracey Roberts, Deputy President
Nick Sloan, Chief Executive Officer
Tony Brown, Executive Manager Governance and Organisational
Services
Zac Donovan, Executive Manager, Finance and Marketing
John Filipone, Executive Manager

23 September 2019

Office of the Auditor General
Caroline Spencer, Auditor General
Aloha Morrissey, Assistant Auditor General, Performance Audit
Tim Hughes, Principal Adviser

21 October 2019

Local Government Standards Panel
Emma Power, Legal Member
Paul Kelly, Member

21 October 2019

Henry Zelones

28 October 2019

Garry Hunt, Chief Executive Officer, City of Joondalup
Andrew Brien Chief Executive Officer, City of Bayswater
Ian Cowie, Chief Executive Officer, City of Gosnells

1 November 2019

Larry Graham

25 November 2019

Department of Local Government, Sport and Cultural Industries
Duncan Ord, Director General

10 February 2020

Western Australian Local Government Association (WALGA) and LGISWA
Lynne Craigie, President, WALGA
Nicholas Sloan, Chief Executive Officer, WALGA
Zac Donovan, Executive Manager, Finance and Marketing, WALGA
Peter Forbes, Non-Executive Director, LGISWA
Jonathan Seth, Chief Executive Officer, LGISWA
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17 February 2020

Hon Paul Omodei

27 February 2020

Shire of Coolgardie
Malcolm Cullen, President
James Trail, Chief Executive Officer

27 February 2020

Shire of Wagin
Phillip Blight, Chairman

27 February 2020

City of Albany
Dennis Wellington, Mayor
Andrew Sharpe, Chief Executive Officer

28 February 2020

Shire of Bruce Rock
Stephen Strange, President

16 March 2020

Town of Cambridge
Keri Shannon, Mayor
John Giorgi, Chief Executive Officer

16 March 2020

City of Stirling
Malcolm Cullen, President
James Trail, Chief Executive Officer

16 March 2020

Town of Mosman Park
Carissa Bywater, Chief Executive Officer

23 March 2020

Office of the Auditor General
Caroline Spencer, Auditor General
Donald Cunninghame, Assistant Auditor General, Financial Audit
Tim Hughes, Principal Adviser

3 August 2020

Western Australian Local Government Association (WALGA)
Tracey Roberts, President
Nick Sloan, Chief Executive Officer
Tony Brown, Executive Manager, Governance and Organisational
Services
Zac Donovan, Executive Manager, Commercial and
Communications
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3 August 2020

Department of Local Government, Sport and Cultural Industries
Duncan Ord, Director General
Darrelle Merritt, Acting Director, Strategic Initiatives
Gordon MacMile, Director, Strategic Coordination and Delivery
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APPENDIX 2
STATE LEGISLATION DIRECTLY AFFECTING LOCAL GOVERNMENTS
WALGA told the Committee that in addition to the LG Act, local governments are directly affected by
the following State legislation:1417

1417



Aboriginal Heritage Act 1972



Agriculture and Related Resources Protection Act 1976



Animal Welfare Act 2002



Aquatic Resources Management Act 2016



Auditor General Act 2006



Biodiversity Conservation Act 2016



Biosecurity and Agricultural Management Act 2007



Building Act 2011



Building and Construction Industry Training Fund and Levy Collection Act 1990



Building Service (Complaint Resolution and Administration) Act 2011



Bush Fires Act 1954



Caravan Parks and Camping Grounds Act 1996



Cat Act 2011



Cemeteries Act 1986



Child Care Services Act 2007



City of Perth Act 2016



Commercial Tenancy (Retail Shops) Agreements Act 1985



Conservation and Land Management Act 1984



Contaminated Sites Act 2003



Control of Vehicles (Off-road Areas) Act 1978



Corruption, Crime and Misconduct Act 2003



Country Housing Act 1998



Criminal Code Act Compilation Act 1913



Defamation Act 2005



Disability Services Act 1993



Dividing Fences Act 1961



Dog Act 1974



Electoral Act 1907



Emergency Management Act 2005

Submission 150 from the Western Australian Local Government Association, September 2019, pp 32-4.
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Environmental Protection Act 1986



Equal Opportunity Act 1984



Fire and Emergency Services Act 1998



Fire Brigades Act 1942



Food Act 2008



Freedom of Information Act 1992



Health (Miscellaneous Provisions) Act 1911



Heritage Act 2018



Land Administration Act 1997



Legal Deposit Act 2012



Library Board of Western Australia Act 1951



Liquor Control Act 1988



Local Government (Miscellaneous Provisions) Act 1960



Local Government Grants Act 1978



Main Roads Act 1930



Marine and Harbours Act 1981



Mental Health Act 2014



Metropolitan Redevelopment Authority Act 2011



Mining Act 1978



National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers)
Act 2018



Occupational Safety and Health Act 1984



Planning and Development Act 2005



Port Authorities Act 1999



Public Health Act 2016



Public Interest Disclosure Act 2003



Public Transport Authority Act 2003



Public Works Act 1902



Rates and Charges (Rebates and Deferments) Act 1992



Regional Development Commissions Act 1993



Residential Parks (Long-stay Tenants) Act 2006



Residential Tenancies Act 1987



Retail Trading Hours Act 1987



Retirement Villages Act 1992



Rights in Water and Irrigation Act 1914



Road Traffic (Administration) Act 2008
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Road Traffic Act 1974



Royalties for Regions Act 2009



Salaries and Allowances Act 1975



Soil and Land Conservation Act 1945



State Administrative Tribunal Act 2004



State Records Act 2000



Statistics Act 1907



Strata Titles Act 1985



Swan and Canning Rivers Management Act 2006



Transfer of Land Act 1893



Trustees Act 1962



Waste Avoidance and Resource Recovery Act 2007



Water Services Act 2012



Waterways Conservation Act 1976



Workers Compensation and Injury Management Act 1981



Working with Children (Criminal Record Checking) Act 2004
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APPENDIX 3
EXTERNAL FINANCIAL REPORTING REQUIREMENTS FOR LOCAL
GOVERNMENT ENTITIES IDENTIFIED BY THE OFFICE OF THE AUDITOR
GENERAL
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APPENDIX 4
ADDITIONAL INFORMATION REQUIRED BY THE AUSTRALIAN
ACCOUNTING STANDARDS THAT COULD BE OMITTED BY SMALL AND
MEDIUM SIZED ENTITIES IF THE LOCAL GOVERNMENT REGULATIONS
PERMITTED TIER 2 REDUCED REPORTING
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APPENDIX 5
DEPARTMENT OF LOCAL GOVERNMENT, SPORT AND CULTURAL
INDUSTRIES ORGANISATION CHARTS

These organisation charts can also be accessed on the Committee’s final report page:
https://www.parliament.wa.gov.au/Parliament/commit.nsf/WCurrentNameNew/7521CDAAB6DE183E
4825842700066FC4?OpenDocument#reports
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APPENDIX 6
SALARIES AND ALLOWANCES TRIBUNAL LOCAL GOVERNMENT BAND
ALLOCATIONS
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APPENDIX 7
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION ZONE MAPS

Appendix 7

Western Australian Local Government Association zone maps
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APPENDIX 8
WESTERN AUSTRALIAN LOCAL GOVERNMENT ASSOCIATION’S ROLE IN
THE APPOINTMENT PROCESS FOR STATUTORY BODIES
8.1

WALGA is involved in the appointment process for a number of statutory bodies.

8.2

Under the LG Act WALGA:

8.3



submits a list of nine persons from which the Minister appoints two of the five members
of the Local Government Advisory Board, and from which the Local Government
Advisory Board appoints two members to any committee to consider a particular
matter1418



submits a list of nine persons from which the Minister appoints one of the three
members of a local government standards panel 1419



has a role in determining the composition of an Inquiry Panel appointed under s 8.16 of
the LG Act.1420

WALGA also is responsible for nominating local government representatives on a range of
entities outside of the LG Act. WALGA:


submits lists of names from which the Minister nominates two of the seven members of
the Western Australian Planning Commission’s board appointed by the Governor under
s 10 of the Planning and Development Act 2005



submits a list of names from which the Minister approves not less than two of seven or
more members of a regional planning committee appointed by the Western Australian
Planning Commission under cl 8 of sch 2 to the Planning and Development Act 2005



nominates one of the four members of the Fees Arbitration Panel appointed by the
Minister under s 54 of the Planning and Development Regulations 2009



nominates two of the three persons appointed by the Minister as members of the
Regional Development Council under s 34(3) of the Regional Development Commissions
Act 1993



submits a panel of names from which the Minister selects two of the seven permanent
members of the Advisory Committee under s 21 of the Control of Vehicles (Off-road
Areas) Act 1978



submits a list of three nominees from which the Minister appoints one of the six
members of the Country Housing Authority under s 5(1)(b) of the Country Housing Act
1998



submits a panel of names from which the Minister selects one of the six members of the
Fluoridation of Public Water Supplies Advisory Committee under s 5(3)(c) of the
Fluoridation of Public Water Supplies Act 1966



nominates the 10 members of the Local Health Authorities Analytical Committee who
the Minister appoints to represent local governments under s 247A of the Health
(Miscellaneous Provisions) Act 1911

1418

Local Government Act 1995 sch 2.5 cls 2(b) and 11(2).

1419

ibid., sch 5.1 cl 4.

1420

ibid., sch 5.1 cl 1.
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submits panels of names from which the Minister selects three of the 13 members of the
Library Board of Western Australia under s 5(4) of the Library Board of Western Australia
Act 1951



nominates two of the 15 members of the Keep Australia Beautiful Council (WA)
appointed by the Minister under s 9(1)(c) of the Litter Act 1979



submits panels of names from which the Minister appoints three of the five members of
the Western Australian Local Government Grants Commission under s 5(1)(c) of the Local
Government Grants Act 1978



nominates one of the three members of the Fees Arbitration Panel appointed by the
Minister under s 35(1)(b) of the Metropolitan Redevelopment Authority Regulations 2011



nominates one of the 12 members of the Road Safety Council appointed by the Minister
under s 6(1) of the Road Safety Council Act 2002



recommends one of the 11 members of the Soil and Land Conservation Council
nominated by the Minister for appointment by the Governor under s 9 of the Soil and
Land Conservation Act 1945



submits a panel of names from which the Minister appoints one of the eight members of
the Swan River Trust board of management under s 19 of the Swan and Canning Rivers
Management Act 2006.
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GLOSSARY
Term

Definition

1960 Act

Local Government Act 1960

2008 Report

WALGA’s 2008 final report on local government sustainability,
delivered as part of its Systemic Sustainability Study

2015–16 Review

DLGC’s review of the Rules of Conduct Regulations and the minor
breach complaint system.

AAS

Australian Accounting Standards

AASB

Australian Accounting Standards Board

ALGA

Australian Local Government Association

APM

Asset Preservation Model

Audit Regulations

Local Government (Audit) Regulations 1996

Authorised inquiry

An inquiry under div 1 of pt 8 of the Local Government Act 1995 into
any aspect of a local government or its operations or affairs. An
authorised inquiry is commenced by the Departmental CEO under s 8.3
of the Local Government Act 1995 and is conducted by DLGSC staff or
other suitably qualified persons.

Board

The board of directors appointed by WALGA to govern the Local
Government Insurance Services mutual scheme. Also referred to in
evidence as the ‘LGIS Board’.

CAR

Compliance audit return

CCC

Corruption and Crime Commission

CEO

Chief executive officer

CGC

Commonwealth Grants Committee

CLGF

Country Local Government Fund

Code of Conduct Draft
and Guidelines

The DLGSC’s consultation draft and accompanying guidelines
containing the proposed model code of conduct for council members,
committee members and candidates that local governments will be
required to adopt under ss 5.103 and 5.104 of the Local Government
Act 1995. Part C of the Code of Conduct Draft and Guidelines contains
rules of conduct that are intended to replace the Local Government
(Rules of Conduct) Regulations 2007.

Committee

Select Committee into Local Government

Compliance
Framework

The Department of Local Government, Sport and Cultural Industries’
Local Government Compliance Framework

CSCA

Country Shire Councils’ Association
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CUCA

Country Urban Councils’ Association

DFES

Department of Fire and Emergency Services

DLG

Department of Local Government. The DLG operated until 30 June
2001 when its local government functions were passed to the newly
created DLGRD.
A separate DLG operated from 1 July 2009 to 30 June 2013.

DLGC

Department of Local Government and Communities. The DLGC
operated from 1 July 2013 to 30 June 2017

DLGRD

Department of Local Government and Regional Development. The
DLGRD operated from 1 July 2001 to 30 June 2009

DLGSC

Department of Local Government, Sport and Cultural Industries. The
DLGSC has operated from 1 July 2017 to present

FAQ

Frequently asked questions

FHI

Financial Health Indicator

FTE

Full time equivalent

Functions and General
Regulations

Local Government (Functions and General) Regulations 1996

Grants Commission

Western Australian Local Government Grants Commission

GRV

Gross rental value

Hawker Report

Rates and Taxes: A Fair Share for Responsible Local Government
(October 2003 report of the Commonwealth Standing Committee on
Economics, Finance and Public Administration, chaired by David
Hawker MP)

Inquiry Panel

A panel of inquiry consisting of one person or three people, appointed
by the Minister under s 8.16 of the Local Government Act 1995, to
inquire into and report on any aspect of a local government or its
operations or affairs

IPR

Integrated planning and reporting

JLT

Jardine Lloyd Thompson Pty Ltd

LG Act

Local Government Act 1995

LGAB

Local Government Advisory Board

LGAWA

Local Government Association of Western Australia
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LGISIB

LGIS Insurance Broking. The trading name of the joint venture in place
between JLT and WALGA under which JLT is appointed broker for local
government by WALGA. LGISIB places the Scheme’s reinsurance and
provides WALGA and participating WALGA members with insurance
broking for covers outside of the Scheme.

LGISWA

The business name of the Local Government Insurance Services mutual
scheme and the scheme manager business operated by JLT.

LGPAWA

Local Government Professionals Australia WA

MAV

Municipal Association of Victoria

Metropolitan Local
Government Reform
Panel

Independent Panel on Metropolitan Local Government Reform

MoG

Machinery of government

OAG

Office of the Auditor General

Panel

Local Government Standards Panel

Partnership Agreement

State Local Government Partnership Agreement

Procedures and
Practices Guidelines

Local Government Standards Panel’s Procedures and Practices
Guidelines published March 2019

Productivity
Commission

The Commonwealth Government’s independent research and advisory
body on a range of economic, social and environmental issues.

PSC

Public Sector Commission

PSP

Preferred Supplier Program (also referred to as Preferred Supplier
Arrangements or PSA)

Public Accounts
Committee

Public Accounts Committee of the Legislative Assembly

Review Committee

Standards Panel Review Committee. Established by the DLG in June
2011 to report on the Panel and its supporting legislation.

Review Panel

Local Government Review Panel. Appointed by the Minister for Local
Government in November 2019 to consider and recommend high-level
direction for a new local government Act.

RIA

Regulatory impact assessment

RIS

Regulatory impact statement

Rules of Conduct
Regulations

Local Government (Rules of Conduct) Regulations 2007

SAT

State Administrative Tribunal
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Scheme

The Local Government Insurance Services mutual scheme established
by WALGA under a trust deed executed in September 1996. The
Scheme is governed by the Board and managed by JLT as scheme
manager under the business name LGISWA.

SSO

State Solicitor’s Office

Steering Committee

Local Government Reform Steering Committee

Treasury

Department of Treasury

UV

Unimproved value

VAGO

Victorian Auditor-General’s Office

VTSS

Voluntary Targeted Separation Scheme

WALGA

Western Australian Local Government Association

WAMA

Western Australian Municipal Association

WATC

Western Australian Treasury Corporation
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Select Committee into Local Government
Date first appointed:
26 June 2019
Terms of Reference:
(1) That a Select Committee into Local Government is established.
(2) The select committee is to inquire into how well the system of local government is functioning in
Western Australia, with particular reference to—
(a) whether the Local Government Act 1995 and related legislation is generally suitable in scope,
construction and application;
(b) the scope of activities of local governments;
(c) the role of the department of state administering the Local Government Act 1995 and
related legislation;
(d) the role of elected members and chief executive officers/employees and whether these are
clearly defined, delineated, understood and accepted;
(e) the funding and financial management of local governments; and
(f) any other related matters the select committee identifies as worthy of examination and
Report.
(3) The select committee shall comprise five members.
(4) The select committee shall report by no later than 12 months after the motion for its establishment
is agreed to and may, if it sees fit, provide interim reports to the House.
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