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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

CITY OF SWAN LOCAL LAW RELATING TO PREVENTION AND ABATEMENT OF SAND DRIFT

1

EXECUTIVE SUMMARY

1.1

The Joint Standing Committee on Delegated Legislation (“Committee”) is of the
opinion that clause 8(c) of the City of Swan Local Law Relating to Prevention and
Abatement of Sand Drift (“Local Law”) is:

1.2

1.1.1

ultra vires the Local Government Act 1995 (“Act”); and

1.1.2

may result in unfairness in its operation thereby breaching established rights
and liberties.

The Committee therefore recommends to the Legislative Council that clause 8(c) of
the Local Law be disallowed
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IN RELATION TO:

CITY OF SWAN LOCAL LAW RELATING TO PREVENTION AND ABATEMENT OF SAND DRIFT

2

INTRODUCTION

2.1

In the exercise of its scrutiny function, the Joint Standing Committee on Delegated
Legislation (“Committee”) scrutinised the City of Swan Local Law Relating to
Prevention and Abatement of Sand Drift (“Local Law”).

2.2

A copy of the Local Law is attached as “Annexure A”.

2.3

Under the Committee’s Joint Rules, if the Committee is of the opinion that a matter
relating to any regulation should be brought to the attention of the Parliament, it may
report that opinion and matter to the Parliament. It is also a function of the Committee
to consider and report on any regulation that appears not to be within power of the
enabling legislation or not to be in accord with the objects of the Act pursuant to
which it purports to be made.

2.4

For the purpose of the procedure for disallowance by the Parliament provided for in s
42 of the Interpretation Act 1984, “regulations” includes local laws.

2.5

The Local Law was published in the Government Gazette on August 7 2000 and
tabled in the Parliament on August 10 2000. Pursuant to clause 1 of the Local Law it
came into operation on the fourteenth day after publication in the Gazette.

3

THE COMMITTEE’S INQUIRIES

3.1

The Committee first considered the Local Law at its meeting on Monday, October 9
2000. The Committee had some concerns with the Local Law. These Concerns were
communicated to the City of Swan by facsimile dated October 12 2000.

3.2

A copy of the Committee’s facsimile to the City of Swan is attached to this report as
“Annexure B”
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3.3

The last day on which the Committee could give notice of motion to disallow the
Local Law was October 11 2000. To preserve Parliament’s right to disallow part or
all of the Local Law and to provide the Committee with sufficient time to consider a
reply from the City of Swan, the Committee resolved to give notice of motion to
disallow the Local Law. Notice of the motion was given in the Legislative Council on
October 10 2000. The motion moved pro forma on October 17 2000.

3.4

The City of Swan obtained legal advice in relation to the Committee’s concerns from
McLeod and Co, the law firm that drafted the Local Law. The City of Swan sent a
copy of the opinion from McLeod and Co to the Committee by facsimile on
November 3 2000.

3.5

A copy of the opinion from McLeod and Co dated October 31 2000 is attached as
“Annexure C”.

3.6

After considering the opinion from McLeod and Co at its meeting on Monday,
November 20 2000, the Committee resolved to seek the leave of the Legislative
Council to amend the motion for disallowance so that the motion sought to disallow
only clause 8(c) of the Local Law. The Legislative Council granted leave on Tuesday,
November 21 2000.

4

CLAUSE 8(C)

4.1

Clause 8(c) of the Local Law states:
“(c)

The amount expended by the City in carrying out work shall
be a charge against the land to which it relates, and the City
shall be entitled to lodge an absolute Caveat against the
certificate of title to the relevant land to secure repayment of
the amount.”

4.2

The object to clause 8(c) is to assist the City of Swan to recover amounts that it
expends on land where an owner or occupier fails to comply with a notice issued
pursuant to clause 5 or 6 of the local law.

4.3

A notice can be issued to an owner or an occupier where the City forms the opinion
that:
4.3.1

4

an owner or occupier has not taken effective measures to “stabilise sand on
such land”; or
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4.3.2

where “sand has been released from or escaped from land and is such as to
cause a nuisance, risk to health, hazard or environmental damage”.

4.4

Clause 10 of the Local Law permits the City of Swan to “lawfully enter onto any land
for the purpose of giving effect to, or carrying out, any provision of this Local Law.”
This includes entry onto private property. Under this clause the City of Swan can
enter onto any property, including private property to stabilise sand or prevent the
escape or release of sand.

4.5

Clause 8(c) assists the recovery of the amounts expended by the City of Swan on land.
It does this by providing that monies expended by the City “shall be a charge against
the land to which it relates.” Because a charge on land is an interest in land pursuant
to s 137 of the Transfer of Land Act 1893, the City of Swan is entitled to lodge an
absolute caveat against the certificate of title to the land.

4.6

Any person claiming any estate or interest in land can lodge a caveat. A caveat may
be absolute thereby forbidding the registration of any person as transferee or
proprietor of and of any instrument affecting the estate or interest in the land.1
Alternatively a caveat may only allow dealing with the land to occur after notice has
been given to the caveator.2

4.7

A caveat essentially operates as a statutory injunction to the Registrar of Titles to
withhold dealings in the land until the caveator has been given the chance to pursue
such remedies as he may have against the person lodging the dealing for registration.
A caveat cannot be maintained without the caveator having an estate or interest in
land. A local law is a “written law” under s 5 of the Interpretation Act 1984.
Because a caveat under clause 8(c) of the Local Law is lodged pursuant to at “written
law” it is subject to the procedures in s 138 of the Transfer of Land Act 1893.

4.8

The consequences of the lodgment of a caveat are set out in s 138 of the Transfer of
Land Act 1893. The proprietor of land is given the right to summon the caveator to
the Supreme Court or a judge in chambers to show cause why the caveat should not be
removed.

4.9

In the absence of a provision whereby monies owed are not a charge on the land, the
City of Swan will not have an interest in the land and as such will not be able to
maintain a caveat against the title to the property. The City of Swan is therefore left in
the same position as any other creditor in respect of monies allegedly owing. It can

1
2

Transfer of Land Act 1893, s 137.
Transfer of Land Act 1893, s 138B.
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obtain a judgement in a court of competent jurisdiction and then seek to recover those
monies from the debtor by executing the judgment against the debtor’s property.

5

IS CLAUSE 8(C) “NECESSARY OR CONVENIENT”
PERFORM A FUNCTION UNDER THE ACT

5.1

McLeod and Co and the City of Swan rely upon s 3.5 of the Local Government Act
1995 (“Act”) to support the power to enact clause 8(c). Section 3.5 sets out the
general legislative power of local governments under the Act. Sub-section (1) states:

TO BE

PRESCRIBED

TO

“3.5. Legislative power of local governments
(1) A local government may make local laws under this Act
prescribing all matters that are required or permitted to be
prescribed by a local law, or are necessary or convenient to be
so prescribed, for it to perform any of its functions under this
Act.”
5.2

The Committee is of the view that the ability to elevate what are monies owing to the
local government under the Local Law to a charge on land (and thereby a caveatable
interest in land) is not “necessary” to carry out any of the functions a local
government has under the Act.

5.3

The Committee is also of the opinion that clause 8(c) is :
5.3.1

not “convenient” to be prescribed to carry out a function under the Act
because it goes beyond the field marked out by the Act and is therefore ultra
vires; and

5.3.2

infringes existing rights and liberties due to the potential for a caveat to be
lodged against land when the owner of that land has not caused or contributed
to sand being released from or escaping from land so as to cause a “nuisance,
risk to health, hazard or environmental damage.”

What is a “Convenient” Power

5.4

In Shanahan v Scott (1957) 96 CLR 245 the High Court of Australia concluded that
where there is a power to make regulations “necessary or convenient “for giving
effect to an Act:
“…such a power does not enable the authority by regulations to
extend the scope or general operation of an enactment but is strictly
ancillary. It will authorise the provision of subsidiary means of

6
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carrying into effect what is enacted in the statute itself and will cover
what is incidental to the execution of its specific provisions. But such
a power will not support attempts to widen the purposes of the Act, to
add new and different means of carrying out or to depart from or vary
the plan which the legislature has adopted to attain its ends.”3
5.5

Section 3.5 of the Act provides a plenary power to make local laws. The Committee
accepts that such a power will include the ability to recover monies for works required
to be carried out on land in accordance with a local law. However, the Local Law
expands the power to recover these monies by elevating monies owed prior to any
judgment to a charge on the land on which the work was carried out. In the
Committee’s opinion this is not a matter incidental to the execution of a local law
under the Act. It may, however be administratively expedient.

5.6

In its opinion, McLeod and Co has pointed out that the Act provides for the charging
of land in respect of rates owed. Such a charge would permit the lodging of an
absolute caveat by the local government to assist it in recovering these rates. Section
6.64(3) provides:
“Where payment of rates or service charges imposed in respect of
any land is in arrears the local government has an interest in the land
in respect of which it may lodge a caveat to preclude dealings in
respect of the land, and may withdraw caveats so lodged by it.”

5.7

The Committee is of the view that such a provision contained in the primary
legislation does not assist the argument advanced by McLeod and Co. In the
Committee’s opinion, s 6.64(3) does not support the validity of clauses with the same
effect included in subsidiary legislation made under the Act. The ability to charge
land is a significant power. The creation of a charge against land and the lodging of
an absolute caveat by a local government against the title prevents dealing in the land
subject to the removal of he caveat by order of the Supreme Court. It would appear to
the Committee that the Legislature has specifically included this matter in the primary
legislation due to its importance in assisting recovery of monies owing for rates. This
is the only occasion where this power is extended to local governments under the Act.
No such power has been specified in section 3.5.

5.8

The Committee is concerned that if the power to elevate monies owing to a charge on
land can be validly included in a local law so as to create a caveatable interest against
the title to land, local governments could use the power in respect to all matters

3

Shanahan v Scott (1957) 96 CLR 245 p 250.
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ancillary to enforcement of any local law made under the Act. This may include the
enforcement of fines or other financial penalties imposed by local law. In the
Committee’s opinion, this would fall outside the scope and purpose of the Act.
5.9

Some support for the Committee’s view in relation to the interpretation of the Act can
be found by using the maxim of statutory interpretation expressio unius est exclusio
alterius (the expression of one thing is the exclusion of the other). In the Committee’s
opinion, if the Parliament intended to extend the scope of the power to local
governments to include the charging of land in local laws made under s 3.5 of the Act,
it would have specified this in the Act.

5.10

The Committee has requested that the City of Swan delete clause 8(c) of the Local
Law:
“The Committee is of the view that the City should be required to
recover its expenses like any other creditor by pursuing a judgment
against the offender and executing the judgment against any property
of the debtor. Clause 2(b) of the Local Law provides that a duty,
obligation or liability imposed by the Local Law is imposed jointly
and severally on the owner or occupier. This would permit the City
(subject to clause 9) to pursue both the owner and occupier for the
expenses incurred.

The Committee requests that paragraph (c) of clause 8 be deleted
from the Local Law.”4
5.11

The City of Swan has not advised the Committee that it will accede to its request. The
Committee therefore recommends that the Legislative Council disallow clause 8(c) of
the Local Law.

Potential for unfairness in operation and infringment on rights and liberties.

5.12

The power to place an absolute caveat on the title to land can result in unfairness to
registered proprietors of land. This is because the Local Law permits a caveat to be
lodged against the title to land when the owner of that land has not caused or
contributed to sand being released from or escaping from land so as to cause a
“nuisance, risk to health, hazard or environmental damage.”

5.13

The Committee was concerned with a situation where the registered proprietor of the
land has leased the land for farming purposes. The lessee carries out farming

4

Letter Committee to City of Swan dated October 12 2000, p 3.

8
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activities as permitted by the lease but the activity contravenes the Local Law. The
City of Swan may issue a notice to the owner of the land. The owner may not be
capable of entering the land to rectify the matters set out in the notice caused by his
tenant due to the lease.
5.14

The Committee acknowledge that there is a procedure in clause 9 of the Local Law
whereby if the owner can satisfy the City of Swan, within 14 days of the date of the
giving of the notice, that:
•

he is not responsible for the conduct,

•

he took all reasonable precautions to prevent the conduct or to comply with
conditions imposed by a notice; and

•

identifies the person responsible for the conduct;

and if these matters are satisfied the City “may” cancel the notice.
5.15

McLeod and Co appear to acknowledge that clause 8(c) could result in unfairness:
“We do agree however that s 8(c) could result in unfairness if an
absolute caveat was lodged against land where the notice in question
had been served on the occupier rather than the owner. If the breach
of the notice is not the fault of the owner it would not be fair to lodge
a Caveat against the title”.5

6

CONCLUSION

6.1

The Committee is of the opinion that clause 8(c) of the Local Law is:

6.2

5

6.1.1

ultra vires the Act; and

6.1.2

may result in unfairness in its operation thereby breaching established rights
and liberties.

The Committee therefore recommends to the Legislative Council that clause 8(c) of
the Local Law be disallowed.

Opinion, McLeod and Co dated October 31 2000, p 4.
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Hon Tom Helm MLC
Deputy Chairman
November 22 2000
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