
Government Response to Standing Committee on Public Administration - Report 33 - Private property rights: the need for 
disclosure and fair compensation 

Ree. 
Number I Recommendation 

1 I Where an Environmental Protection Policy has 
been repealed and land is not otherwise covered by 
the Environmental Protection (Environmentally 
Sensitive Areas) Notice 2005, the Department of 
Water and Environmental Regulation write to 
relevant landowners, notifying that their land is no 
longer subject to an Environmentally Sensitive 
Area. 

2 I Following the prescription of Environmentally 

3 

4 

Sensitive Areas in the Environmental Protection 
(Clearing of Native Vegetation) Regulations 2004, 
the Department of Water and Environmental 
Regulation inform all landowners in writing that their 
land is an Environmentally Sensitive Area, and 
advise them of the potential implications if native 
vegetation is present. 

The Minister for Environment ensure expired 
information resulting from the repeal of 
Environmental Protection Policies is removed from 
the Environmental Protection (Environmentally 
Sensitive Areas) Notice 2005. 

The Premier introduce in the Parliament of Western 
Australia an omnibus bill amending all relevant 
Western Australian legislation to make it a statutory 
requirement for Western Australian Government 
departments and agencies, when making decisions 
or taking actions that impact on the use of a 
landowner's property, to notify each individual 
landowner impacted in writing before the decision 
is made or action taken, and advise how this will 
impact the landowners use of the land. Further, that 
impacted landowners be provided an opportunity to 
make submissions before the decision is made 
and/or action taken. 

Agency response 

Supported. 

The Environmental Protection Amendment Bill 2020, which passed through Parliament on 12 
November 2020, requires notification and consultation on the making of ESAs as regulations. 
The Minister for Environment committed to notification in 2020/21. 

Supported. 

The Government has committed to undertake extensive consultation with landowners on 
proposed regulations. 

The Environmental Protection Amendment Bill 2020 that passed through Parliament in 
November 2020 includes requirements for notification and consultation of land owners and 
occupiers before making regulations about ESAs. The Chief Executive Officer must consult and 
notify in the prescribed manner and that the Minister must take into account any submissions 
received. 
Supported in part. 

It is not possible to remove expired information from the Environmental Protection 
(Environmentally Sensitive Areas) Notice 2005. Any change requires the making of a new notice. 
The Environmental Protection Amendment Bill 2020 will notify land owners and occupiers before 
making reg_ulations about ESAs. 
Not supported. 

Consultation of landowners is already occurring through other mechanisms, including notification 
through the Mining Act 1978, Western Power's processes for new electricity transmissions and 
the requirement for consultation under the Premier's Circular 2014/04 A Private Property Rights 
Charter for Western Australia. 

Western Power currently adheres to the proposed actions outlined in this recommendation when 
assessing the route for any new electricity transmission line builds. 

In addition, the Mining Act 1978 provides an effective framework for landholder notification, 
consultation and/or consent in respect to the life cycle of a mining tenement on private land. 
In particular, landholder written consent is required for the grant of a mining tenement over the 
top 30 metres of private la_nd and where the land is ~ubject to:_c!Yard, stockyard, garden, orchard, 
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5 

6 

The Minister for Environment introduce a Bill in the 
Parliament of Western Australia to clarify the 
definition of clearing under section 51A of the 
Environmental Protection Act 1986, with a view to 
clarifying whether grazing livestock is permissible 
within an Environmentally Sensitive Area. 

The Western Australia Government pay 
landowners impacted by an Environmentally 
Sensitive Area fair compensation if the value of the 
property is diminished by the Environmentally 
Sensitive Area due to the landowner being unable 
to use the land subject of the Environmentally 
Sensitive Area in accordance with its zoning use. 

vineyard, plant nursery or plantation or is land under cultivation, cemetery or burial ground, dam, 
bore, well or spring, substantial improvements, is a separate parcel of land with an area of 
2000m2 or less. 

While petroleum/geothermal resources titles are granted over private land without landholder 
consent, landholders are notified when the proponent wishes to enter the land to undertake an 
activity on a granted title. 

Written consent of a landholder is required for protected categories of land (such as land not 
exceeding 200Qm2, and proximity to burial grounds, reservoirs or any substantial 
improvement). 

Compensation for mmIng and petroleum/geothermal titles on private land must be 
agreed/determined prior to the commencement of operations. 

The many activities of Government can have impacts on private property. Agencies have various 
advertising and consultation arrangements. 

Not supported. 

The Government considers that the definition of clearing set out in section 51A of the 
Environmental Protection Act 1986 is appropriate and does not require amendment. 

DWER publishes guidelines to help applicants and the community understand native vegetation 
clearing requirements. This includes 'A guide to grazing of native vegetation'. 

The guidelines outline that grazing that is carried out at historic levels and does not cause 
substantial damage to s_ome or all of the vegetation is not considered to be clearing. 
Not supported. 

Zoning alone does not allow for use of land without statutory approvals, including planning and 
environmental approvals. There is no right to use land without such approvals, and 
compensation is generally not payable. 

Landgate's website advises that a "property interest gives rights to a land owner but also implies 
restrictions or imposes responsibilities which may impact on their use or enjoyment of the land". 
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7 

8 

ESAs have no effect unless native vegetation is present. It is the presence of native vegetation 
that imposes the requirement for a clearing permit or exemption. 

Supported in-principle, subject to conditions of approval not prejudicing the future public 
purpose. 

As a general rule, the WAPC which is the responsible authority for acquiring or paying injurious 
Where the Western Australian Government I affection for reservation in Region Planning Schemes, purchases land in response to owners' 
reserves land to be used for a public purpose, it requests. The ability to accede to landowner requests is subject to Budget expenditure limits. 
should: 
• purchase the land, if the landowner wants to 

sell; 
• or if the landowners does not want to sell, and 

the land is not immediately required by the 
Western Australian Government, permit the 
landowner to develop, use and improve the 
land in accordance with its existing zoning. 

Where a buffer zone is created and where 
requested by the landowner, that the Western 
Australian Government or the protected industries 
be required to purchase the land at the market 
value prior to the creation of the buffer zone. 

When land is reserved, it is no longer zoned. However, existing approved uses under the former 
zone continue as "non-conforming use rights" and are generally extinguished by compulsory 
acquisition or the uses ceasing for longer than 6 months. 

Landowners of reserved land have statutory rights to compensation. Even where those rights 
lapse, the owner has the opportunity to seek development approval on reserved land with 
independent rights of review (apr:,eal) to the State Administrative Tribunal. 
Noted - further clarification is required in relation to the intention of this recommendation. 

It is not clear whether protected industries' includes resource exploration and development. If it 
does, the implementation of such a recommendation could have a significant effect on the 
resource activity and current practices, which would need further consideration. 

It is understood DPLH is looking at better use of 'buffer' I 'transition' areas (e.g. within State 
Planning Policies) to improve land use outcomes. 

The Department of Planning Lands and Heritage has recently reviewed State Planning Policy 
4.1 - State Industrial Buffer Policy. Finalisation and gazettal of the revised policy is anticipated 
shortly and the policy will be renamed Industrial Interface to reflect the move away from hard, 
delineated buffers. 

The policy promotes appropriate and graduated land uses in the transition zone between industry 
and residential/sensitive development thereby reducing 'sterilisation' of land and removing the 
need forL or qeation of 'buffer zones' as they have traditionally been used. 
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9 I The Minister for Energy direct Western Power to 

10 

include a link to Landgate's Shared Location 
Information Platform on its website, and inform 
readers that geographical information system 
mapping will identify whether their property is 
impacted by a Western Power encumbrance. 

The Minister for Lands direct Landgate to inquire 
into and report on: 
1. measures that need to be implemented and the 
resources required for the Western Australian 
Government to guarantee information contained in 
a Property Interest Report (PIR) and on the Shared 
Land Information Platform (SLIP) is accurate and 
complete. 
2. the implications, including financial costs, for 
Western Australian Government agencies and 

Agency response 

Support in principle. 

Western Power will look to facilitate this proposed addition to its website. 

It is noted that the information provided on Landgate's Shared Location Information Platform will 
be limited to the encumbrances Western Power has an obligation to register or are voluntarily 
registered. 

Including all easements in the Western Power network area to Landgate's Shared Location 
Information Platform could create unwanted cost and mean that property owners would likely 
have additional encumbrances registered on their titles which could impact planning approvals. 
Currently property owners can access Landgate's normal certificate of title search processes to 
seek details of easements. 

Western Power has recently updated its GIS spatial mapping into Landgate layers to ensure the 
safety clearance zone/easements are visible to external entities via the Shared Location 
Information Platform. 

The general public is currently not able to ascertain whether encumbrances are available on 
Landgate's Shared Location Information Platform (SLIP) as Western Power has only made this 
information available to Government users via subscription. 

Western Power datasets relating to assets are publicly available via Landgate's Property Interest 
Report (PIR) and Western Power's online clearance assessment mapping tool. 

Landgate supports the principle of increasing access to information about Western Power 
encumbrances and is willing to work with Western Power to achieve this. 
Not supported. 

General comments 

The WA Torrens land titles system ensures the integrity, accuracy and security of land ownership 
and legal interests in land affecting land ownership, through reliance upon registered certificates 
of title. The Torrens system and its importance to WA prosperity is strongly supported by 
Landgate. 

The benefits and protections of indefeasible certificates of title with State guaranteed accuracy 
are acquired upqr, registration (section 68 of the Transfer of Land Act 1893). 
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landowners if the Western Australian Government 
were to require all government- imposed interests 
affecting land to be registered on the Certificate of 
Title. The Minister for Lands table the report in both 
Houses of Parliament by June 2023. 

Factors affecting land use, enjoyment and amenity (subject to exceptions) are not registered on 
certificates of title because they are not land ownership. 

This is instead available via the PIR which includes information voluntarily provided by 
Government agencies about various 'interests' in a particular piece of land. 

The PIR is designed to guide those seeking information about a property to make further 
enquiries with the relevant sources (e.g. Government agencies, industry professionals) about the 
impact of the various 'interests' in land. 

It is Landgate's view that information about land use, enjoyment and amenity should continue to 
be made available through the PIR and remain separate from the Certificate of Title. 

Landgate is undertaking a review of the PIR to identify opportunities to increase 
WA Government agency contributions and public awareness/uptake. 

Regarding recommendation 10.1: 

It would not be practically or financially feasible for the State to guarantee that information within 
the PIR and SLIP is accurate and complete. 

SLIP contains nearly 1,000 spatial datasets which have been voluntarily provided by various 
Western Australian Government agencies (data custodians). This data includes, but is not limited 
to, interests affecting land. 
The PIR incorporates approximately 16% of SLIP's available datasets, with a total of 168 
datasets covering various interests. 

Data custodians retain ownership of the data they provide to SLIP and are responsible for the 
management of this data (as outlined in the operating agreement available on 
www.data.wa.gov.au). 

As such, Landgate is unable to guarantee the information provided by data custodians. 
Although not quantified, guaranteeing this information will increase the State's legal liability and 
exposure to pay compensation claims. 

The cost of any State guarantee would need to be factored into the SLIP and PIR service. This 
would most likely be passed onto users (e.g. landowners1 industry). 
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Requiring data custodians to guarantee their data would be onerous and could result in them 
removing their contributions from SLIP. 

Regarding recommendation 10.2: 

If all Government imposed interests affecting land were registered on certificates of title, under 
the Torrens system, the State would need to extend the guarantee to cover them. It is not 
financially or practically feasible for the State to guarantee the accuracy of all of these interests. 

This may erode the integrity and indefeasibility of certificates of title and significantly increase 
the State's legal liability and exposure to pay compensation claims. 

Although not quantified, the administrative and financial costs relating to registration of all 
Government imposed interests on certificates of title is anticipated to be significant. Cost 
increases to land conveyancing would most likely be passed on to customers (landowners and 
industry). 

This added complexity would also be contrary to the fundamental principles and advantages of 
the Torrens system of simplicity, efficiency and cost effective delivery of robust, secure and 
reliable land titles. It would also: 

• clutter the certificate of title with information of varying levels of relevance and importance. 
• make the certificate of title more complex to understand 
• potentially require people to pay for professional advice to interpret the information on the 

title 
• potentially slow down the land conveyancing process (e.g. changes in land ownership and 

mortgages) due to increased complexity and compliance. 

Landgate include a disclaimer on its website about Recommendation not accepted. 
the types of interests that are not included in The PIR already includes the following disclaimer: Does this report include all interests? This 
Property Interest Reports (PIR), such as those Property Interest Report only serves as a guide to interests that relate to this property not 
administered by the Commonwealth Government recorded on the Certificate of Title. Landgate does not have access to all interest information that 
and local governments, and some Western affects property in Western Australia. There may be other interests that relate to the property, 
Australian Government interests affecting land, and where that information is currently not available to Landgate. For information on other known 
where people can find information about such interests not in this report, see wwO.landgate.wa.gov.aulinterestdictionary. 
interests. 
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12 

13 

14 

Landgate include a disclaimer on Property Interest 
Reports (PIR) advising that not all interests 
affecting land are in included in the Reports or the 
Shared Land Information Platform (SLIP). 

Landgate continue cross-sector consultation to 
ensure data relating to all Western Australian 
Government interests affecting land is included in 
the Shared Land Information Platform (SLIP). 

As per the disclaimer, Landgate is unable to comprehensively identify all of the types of interests 
that are not included in the PIR because there may be some held within agencies that are not 
yet identified. 

It is noted that the wording in the PIR section on Landgate's website states that the PIR contains 
"all known property interests". This will be clarified immediately to ensure consistency with the 
above disclaimer. 

Support in part. 

The PIR already includes such a disclaimer (see Recommendation 11). 

It is not considered appropriate to refer to SLIP in this PIR disclaimer as SLIP provides access 
to spatial data covering a broad range of information relating to location. 

However, the disclaimer (as referred to in Recommendation 11) could be amended to state that 
the information is effective as at the date of purchase. 

Support in part. 

SLIP includes a broad range of spatial data including, but not limited to, land interests. 
The PIR combines data from SLIP relating to land interests affecting property. 

SLIP is only able to accept data that is spatially enabled and fit-for-purpose. 
Not all location information or information relating to interests affecting land is held in a spatial 
format and therefore may not be suitable for inclusion in SLIP or PIR (e.g. PDF data). 

Landgate relies on data custodians to voluntarily determine and provide data suitable for 
inclusion in SLIP. 

Landgate actively encourages data custodians to support this practice and welcomes the 
opportunity to continue cross-sector collaboration to increase the level of fit-for-purpose location 
information available via SLIP. 

The Premier issue a Circular instructing Western I Supported. 
Australian Government departments and agencies 

DMIRS already provides information to Landgate on a regular basis. 
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15 

16 

responsible for interests affecting land to share 
relevant data with Landgate. 

The Minister for Energy instruct energy operators 
to work with Landgate to ensure that energy 
operator easements are reflected in a clear way on 
Property Interest Reports and in the Shared Land 
Information Platform maps. 

The Minister for Environment direct the 
Environmental Protection Authority, in collaboration 
with Landgate, to list each individual Environmental 
Protection Policy in Property Interest Reports. 

Landgate supports this, subject to the data being held and maintained in a format suitable for 
inclusion in SLIP (as outlined in Recommendation 13). 

Support in principle. 

Noting further work is required to consider potential financial implications for Government and 
customers. Western Power works with Landgate to provide GIS spatial mapping where 
easements have been registered. 

Retrospectively applying this recommendation to all easements would result in administrative 
and financial implications for Western Power that would be passed on to customers. Given these 
potential financial implications, this is not considered to be a priority matter for the energy 
portfolio. 

Landgate welcomes the opportunity to work with agencies to include spatially enabled, timely 
and fit for purpose data in the PIR and SLIP (as outlined in Recommendation 13). 

Notices of intention to take and taking orders are required to be registered with Landgate. 
Supported. 

The following individual Environmental Protection policies are listed in the Interest Dictionary for 
the PIR and provided in relevant PIRs where applicable: 
• Environmental Protection (Western Swamp Tortoise Habitat) Policy 2011 
• Environmental Protection Goldfields Residential Areas Sulfur Dioxide Policy and Regulations 

2003 
• Environmental Protection (Kwinana) (Atmospheric Wastes) Policy 1999 and Environmental 

Protection (Kwinana) (Atmospheric Wastes) Regulations 1992 
• Environmental Protection Peel Inlet - Harvey Estuary Policy 1992. 

Environmental Protection Policies have been listed in Property Interest Reports since 2014. 



Government Response to Standing Committee on Public Administration - Report 33 - Private property rights: the need for 
disclosure and fair compensation 

Ree. I 
Number Recommendation 

17 I The Western Australian Government amend the 

18 

Real Estate and Business Agents and Sales 
Representatives Code of Conduct to require that 
real estate agents inform clients of the option to 
purchase a Property Interest Report (PIR) in 
relation to a real estate transaction. 

The Western Australian Government establish a 
service similar to TitleWatch to inform clients of 
updates to their Property Interest Report. 

Agency response 

Support in principle. 

This is supported in principle however may have limited practical impact and effectiveness for 
reasons including: 
While potential buyers may be informed of the option to purchase a PIR, they may still choose 
not to do so (i.e. they may feel comfortable to proceed without it, or may worry that analysing the 
information may delay their ability to make a timely offer). 
Real estate agents may downplay the value of the PIR (i.e. they may worry about losing a sale 
if a potential buyer wishes to explore all of the PIR information). 

If this recommendation is accepted by Government, Landgate suggests that agents be required 
to inform clients about the option to purchase a PIR well before the Offer and Acceptance 
document is signed, to give them the best opportunity to review it before entering into a contract. 

Compliance may be difficult to monitor however could be supported by agents requiring the buyer 
to sign a document stating that they have been informed about the option to purchase a PIR. 

A more effective alternative may be for Government to establish a full vendor disclosure regime, 
via legislation, which requires vendors to provide a PIR and other information, creating statutory 
rights in the purchaser to terminate the contract if the information was not provided, and damages 
rights if the vendor or agent provide false and misleading information about the property (as per 
section 30 (page 144) of the Fair Trading Act 2010). Victoria, ACT, NSW and SA have vendor 
disclosure regimes supported by legislation (all requiring different things to be disclosed). QLD 
has limited disclosure in strata development. Tasmania has a contractual based disclosure that 
is limited. WA has a disclosure regime that applies to strata titles by virtue of the amendments to 
the Strata Titles Act 1985 which took effect on 1 May 2020. 

DMIRS' Consumer Protection Division would need to undertake consultation with key industry 
stakeholders to determine the extent to which a Property Interest Report may already be an 
item likely requiring disclosure under the existing Code of Conduct; or whether it would be 
desirable to prescribe specific disclosure requirements for this or indeed any other 
documentation or information provision. 

Noted, for further investigation. 
Landgate would need to explore this recommendation further to understand market demand and 
the cost of implementing and maintaining such a service, before advising whether or not it is 
accepted. 
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20 

21 

22 

The Minister for Planning ensure that the new Bill 
to amend the Land Administration Act 1997 
implements the Law Reform Commission of 
Western Australia's relevant 2008 
recommendations regarding compensation for 
injurious affection. 

Where funds are available in the Metropolitan 
Region Improvement Fund, and landowners seek 
acquisition of their reserved land, the Western 
Australian Government make additional funds 
available from the Metropolitan Region 
Improvement Fund to the Western Australian 
Planning Commission to facilitate the immediate 
12_urchase of the land. 
The Minister for Planning progress amendments to 
the Planning and Development Act 2005 
recommended by the Law Reform Commission of 
Western Australia in 2008. 
The Minister for Planning introduce a Bill in the 
Parliament of Western Australia to ensure the 'good 
faith' requirement does not unreasonably deprive a 
landowner of any avenue for compensation. 

This type of service would be subject to funding and the relevant custodians supplying spatially 
enabled, timely and fit for purpose data for inclusion in SLIP and the PIR. 

The implementation of proposals of this form could have significant financial implications for the 
State and would require a thorough investigation of the public benefits and costs. 
Given these potential financial implications the proposals are not a priority for the energy 
portfolio. 

The Land Administration Act 1997 is administered by the Minister for Lands. The Law Reform 
Commission of Western Australia's recommendations are supported, and are intended to be 
implemented, subject to the government's legislative priorities. These amendments are part of 
broader reforms to the taking, and compensation provisions, of the LAA that have already been 
given approval to draft but have not yet been able to be progressed. 
Supported in principle as part of budget process including mid- year review and Treasury 
support. 

Noted. 
The recommendations of the Law Reform Commission have been considered as part of the 
tranche 2 amendments to the Planning and Development Act 2005. 

Noted. 
Resource legislation currently provides for compensation to private landholders. 

Supported, if a landowner's land is reserved, they have statutory rights to claim compensation. 
It is agreed the landowner should be able to exercise those rights at their discretion - not that of 
the responsible authority. The "good faith" requirement was relevant in the early days of the 
Metropolitan~Region Scheme where there~'.JILaS an enormous contingent liability. 
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23 

24 

25 

26 

27 

The Minister for Planning bring a Bill before the 
Parliament of Western Australia to amend the 
Planning and Development Act 2005 to clarify 
whether injurious affection compensation can be 
claimed in respect of a development application by 
a subsequent owner who obtained title through 
inheritance. 
The Western Australian Government assess the 
potential costs of implementing recommendations 
24 and 28 from the Law Reform Commission of 
Western Australia's 2008 project on compensation 
for injurious affection, so that the potential financial 
implications can be better understood, and publish 
a report detailing the findings of the assessment. 
The Minister for Energy consider requiring Western 
Power to compensate landowners carrying out 
reasonable works on their property for any 
additional costs incurred as a result of electricity 
transmission lines on the property. 

Noted. 

The Government sees no need to amend the Act. If the triggering events under s.178 for 
compensation for injurious affection have not been exercised by the original "affected" 
landowner, they remain intact upon the death of the owner and pass to the subsequent owner 
through inheritance as the transfer to the beneficiaries is not a sale 

Noted - further work would be required to understand the implications to Government. 

The implementation of proposals of this form could have significant financial implications for the 
State and would require a thorough investigation of the public benefits and costs. 

Given these potential financial implications the proposals are not a priority for the energy 
portfolio. 
Noted - further work would be required to understand the implications to Government. 

The implementation of proposals of this form could have significant financial implications for the 
State and would require a thorough investigation of the public benefits and costs. 

Given these potential financial implications the proposals are not a priority for the energy 
portfolio. 

The Western Australian Government amend I Support in principle. 
section 241 of the Land Administration Act 1997 to 
include a reference to 'just' compensation, as 
recommended by the Western Australian Law 
Reform Commission in 2008. 

Just compensation will be considered under the forthcoming review of the Land Administration 
Act 1997. However, the issue of just compensation is a complex matter, and any future 
consideration of this matter will require issues associated with alterations to the State's 
constitution, as well as the potential implications for matters, including native title compensation 
to be examined and considered. A thorough investigation of the public benefits and costs will 
also need to be considered. 

The Western Australian Government amend I Not supported. 
relevant sections of all legislation which enables the 
Western Australian Government to take actions I This recommendation is very broad. The intent and scope of this recommendation is unclear and 
impacting private property rights, to require therefore the potential operation and implications to Government are unable to be assessed. 
com_2ensation on just terms. 
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28 

29 

The Minister for Water commission an independent 
inquiry into the Department of Water and 
Environmental Regulations new administrative 
process requiring landowners to make an 
application for a bed and banks permit so as to 
enable the Department to determine whether a 
section 5 exemption under the Rights in Water and 
Irrigation Act 1914 applies. The matters to be 
examined by the inquiry to include: 

1. the Department's legislative authority for 
imposing the process 
2. compliance with the new process 
3. the effectiveness of the process in achieving the 
desired outcomes 
4. whether the process has been consistently 
applied by the Department 
5. landowners concerns with the process 
6. legislative changes needed to give statutory 
effect to the process 
7. changes needed to improve the process, having 
regard to procedural fairness and a right of review 
by an inde.12.endent body. 
If the Department of Water and Environmental 
Regulation is to persist with its new administrative 
process requmng landowners to make an 
application for a bed and banks permit so as to 
enable the Department to determine whether a 
section 5 exemption applies, the Minister for Water 
introduce in the Parliament of Western Australia a 
Bill to amend the Rights in Water and Irrigation Act 
1914, to expressly provide for the process and for 
a right of review or appeal to an independent body. 
The Bill to also provide for the Department of Water 
and Environmental Regulation to establish and 
maintain a register of spring exemptions and spring 
dams. 

Not supported. 

DWER does not have, or need, legislative authority for the process, as it is a voluntary process 
designed to assist landowners and provide confidence as to whether a spring exemption exists. 

Further, new water resources management legislation is currently being drafted, and the priority 
is to replace the Rights in Water and Irrigation Act 1914 through new legislation, rather than 
making amendments at this time. 

Not supported. 
As the process to clarify spring exemptions is a voluntary administrative process, legislative 
changes are not required. 

Further, new water resources management legislation is currently being drafted, and the priority 
is to replace the Rights in Water and Irrigation Act 1914 through new legislation, rather than 
making amendments at this time. 
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30 I If the Department of Water and Environmental 
Regulation persist with this administrative process 
to trigger a determination by the Department on 
whether a section 5 exemption under the Rights in 
Water and Irrigation Act 1914 applies, the 
Department write to all owners of agricultural land 
in the Warren-Donnelly area to inform them of the 
process, including details of the mechanisms of the 
process. Further, the Department is to issue a 
public notice detailing the process and its 
mechanisms. 

31 I The Department of Water and Environmental 
Regulation immediately make its newsletters 
available on its website. 

32 I The Department of Water and Environmental 
Regulation develop, in consultation with agricultural 
landowners in the Warren-Donnelly catchment, a 
communication strategy that identifies those 
matters the Department must communicate to 
owners of agricultural land, commits to timely 
communication, and to communicate in writing 
directly with owners of agricultural land in the 
Warren-Donnelly catchment (not license~s only). 

33 I If the Department of Water and Environmental 
Regulation persists with its requirement that 
landowners make an application for a bed and 
banks permit to trigger a determination by the 
Department as to whether a section 5 exemption 
under the Rights in Water and Irrigation Act 1914 
applies, then the Department should establish and 
maintain a register of spring rights and spring 
dams. The Rights in Water and Irrigation Act 1914 
and regulations should be amended to provide for 
the establishment and maintenance of a register of 
spring rights and s2_ring dams. 

Agency response 

Support in principle. 
DWER will develop a coordinated communication strategy to inform landowners of the current 
voluntary administrative approach which it recommends to landowners. 

Implemented. 
DWER has published newsletters on the Warren-Donnelly Water Advisory Committee page on 
the De2_artment's website. 
Support in principle. 

DWER will develop a coordinated communication strategy to inform landowners of the current 
voluntary administrative approach. 

DWER will continue to seek and use advice from the Warren-Donnelly Water Advisory 
Committee to develop a communication strategy. 

Support in part. 
When a landholder decides to participate in the process to clarify whether a spring exemption 
exists, DWER will ensure there is formal communication on the outcome of the process and 
whether spring exemptions do or do not exist. 

Any register could not be a public document without a legislative amendment because of 
confidentiality and privacy obligations. 
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34 I The Department of Water and Environmental 
Regulation: 

• immediately provide comprehensive training to 
its officers on all aspects of the Rights in Water 
and Irrigation Act 1914, not limited to those 
matters identified by this inquiry, and the new 
administrative process for the Department to 
determine whether a section 5 exemption under 
the Rights in Water and Irrigation Act 1914 
applies. 

• implement a quality assurance program to 
monitor the accuracy and consistency of advice 
provided by its officers. 

• develop a clear set of guidelines for 
Department officers to use in determining 
whether a section 5 exemption under the Rights 
in Water and Irrigation Act 1914 applies. 

• seek independent legal advice on the 
Department's legislative authority to implement 
the new administrative process and any 
changes needed to improve the process, 
provide procedural fairness and a right of 
review. 

Agency response 

Support in principle. 
DWER supports an ongoing approach to staff training and the development of skills in water 
licensing and compliance, including the provision of water regulation tools, guidelines, 
procedures, manuals, work instructions and any relevant material to the localised region a staff 
member is working in. 

DWER is in the process of finalising guidance documents in relation to section 5 exemptions to 
enable consistency of advice. 

DWER has already received comprehensive external legal advice in regard to spring 
exemptions. 
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35 I The Department of Water and Environmental Noted. 

Regulation implement a departmental policy When a landholder decides to participate in the voluntary process to clarify whether spring rights 
requiring all Department officer emails providing exist, DWER will ensure there is formal communication on the outcome of the process and 
advice of a preliminary nature or based on a whether spring exemptions do or do not exist. 
desktop assessment only to clearly state: 

1. the advice contained in the email is of a 
preliminary nature only (and based on desktop 
assessment only, where applicable) and should not 
be taken as formal or final advice and the 
landowner should not commence any activities 
based on this advice.And in relation to emails to 
Warren-Donnelly landowners in relation to spring 
rights, emails should also clearly state: 

2. an onsite visit and assessment is required before 
the Department is able to provide a formal 
determination 
3. to reduce the risk of being in breach of the 
legislation and associated enforcement activity, 
landowners need to ensure they have formal 
confirmation in writing from the Department as to 
whether they have spring rights before undertaking 
any works. 

4. the Department has implemented a new 
administrative process requiring formal 
assessment by the Department on whether a 
section 5 exemption under the Rights in Water and 
Irrigation Act 1914 applies. Landowners must 
comply with the process, by making an application 
for a bed and banks permit in order to trigger the 
formal assessment by the Department. 
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36 I If the Department of Water and Environmental 
Regulation persist with this new administrative 
process providing for the Department to make a 
formal determination on section 5 exemptions, the 
Rights in Water and Irrigation Act 1914 should be 
amended to provide for the process and for a right 
of review against a decision by the Department that 
a section 5 exemption does not apply. Where an 
application for review is received by the 
Department, an independent hydrologist and 
surveyor, as agreed by the Department and the 
landowner, and in the absence of agreement as 
chosen by the landowner, are to be engaged to 
undertake an independent assessment on whether 
a section 5 exemption applies. The decision of the 
hydrologist and the surveyor as to whether a 
section 5 exemption applies shall stand. The costs 
are to be equally shared between the Department 
and the landowner 

37 I The Department of Water and Environmental 
Regulation review and consider the effectiveness 
of current compensation provisions. 

38 I The Department of Primary Industries and 

39 

Regional Development publish an updated State of 
the Fisheries report as a matter of urgency, and 
continue to publish such reports on an annual 
basis. 

The Department of Primary Industries and 
Regional Development investigate whether the 
Fisheries Legislation Service can be simplified so 
users may avoid s~arching numerous categories 

Agency response 

Not supported. 
Please see comment under Recommendation 29. The recommended amendment being the 
provision of a right of review or appeal to an independent body as described in Recommendation 
36 would require legislative change to the Rights in Water and Irrigation Act 1914. 

Such amendments are not a priority given new water resources management legislation to 
replace the Act is currently being drafted. 

DWER is of the view that it has appropriately qualified and experienced officers who are able to 
make an unbiased assessment to determine whether a spring is an exempt spring. 

In addition, the ability to make a decision under the legislation is a delegation of power and the 
decision to delegate such a power to a third party as contemplated by the Committee could be 
considered inappropriate and could result in decisions made by the third party being successfully 
challenged. 

Noted. 
New water resources management legislation is currently being draft to replace the Rights in 
Water and Irrigation Act 1914, and will clarify compensatio~arrangements. 
Supported. 
A further edition of this report has been published since the inquiry took evidence. The report is, 
and will continue to be, published on an annual basis. 

Additional Comment 
The State of the Fisheries report is a reporting tool and is just one of many publications produced 
by the Department of Primary Industries and Regional Development which contain commercial 
and/or recreational fisheries data. The State of the Fisheries report is not the basis for fisheries 
management decisions, Decisions regarding management of fish resources are made using the 
most up-to-date data available, whether or not this has been published in State of the Fisheries 
or elsewhere. 
Supported in principle. 
There is a need to update the Fisheries Legislation Service as part of the transition to the Aquatic 
Resources Management Act 2016. It is intended that this will include improvements to search 
functionality and where possible simJ:>lification of the user experience. 
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40 

41 

42 

43 

for all rules which apply to various commercial 
fishing activities. 

The Department of Primary Industries and 
Regional Development reform the Fisheries 
Legislation Service so as to guarantee the accuracy 
of the information contained therein. 

The Western Australian Government publish a 
guideline under section 254 of the Aquatic 
Resource Management Act 2016 regarding 
compensation for commercial fishers, including but 
not limited to how the quantum of compensation 
may be determined cg__r1sistently. 
The Minister for Fisheries investigate the utility of 
amending the Fishing and Related Industries 
Compensation (Marine Reserves) Act 1997 and the 
Fisheries Adjustment Schemes Act 1987 to allow 
for compensation to be paid to commercial fishers 
by entities which benefit from reallocation of 
entitlements and shift in priority of use of the marine 
environment and aguatic resource. 
The Minister for Fisheries reform legislation 
regarding compensation for commercial fishing by 
integrating the Fishing and Related Industries 
Compensation (Marine Reserves) Act 1997 and the 
Fisheries Adjustment Schemes Act 1987, and 
conduct a review of the circumstances in which 
compensation is available, including when there 
are reallocations to non-consumptive uses such as 
marine parks and port development. 

Additional Comment 
Fisheries legislation is by its nature multi-layered. In many cases, regulation of a specific fishery 
or fishing activity is brought about through the operation of multiple pieces of legislation. 
Implementation of the Aquatic Resources Management Act 2016 is expected to result in greater 
consolidation of le_g_islation over time. 
Not supported. 
The Department of Primary Industries and Regional Development is committed to providing a 
legislation service which is as up-to-date and accurate as possible. Given the complexity of the 
legislation, it is not possible to guarantee that all information is 100% accurate at a point in time. 
The Department of Primary Industries and Regional Development will be mindful of the 
information available on the Fisheries Legislation Service should issues arise. 
Supported in principle. 
The Department of Primary Industries and Regional Development agrees that there would be 
merit in publishing an Administrative Guideline regarding fisheries compensation processes. 

Noted. 
The Department of Primary Industries and Regional Development is aware of the importance of 
the compensation issue to the commercial fishing sector. 

The Department of Primary Industries and Regional Development notes the recommendation. 

Noted 
The Department of Primary Industries and Regional Development is aware of the importance of 
the compensation issue to the commercial fishing sector. 

The Department of Primary Industries and Regional Development notes the recommendation. 
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The Minister for Fisheries investigate the utility of Noted. 
amending the Fishing and Related Industries The Department of Primary Industries and Regional Development is aware of the importance of 
Compensation (Marine Reserves) Act 1997 and the the compensation issue to the commercial fishing sector. 
Fisheries Adjustment Schemes Act 1987 to allow 
for compensation to be paid to commercial fishers The Department of Primary Industries and Regional Development notes the recommendation. 
by entities which benefit from reallocation of 
entitlements and shift in priority of use of the marine 
environment and aquatic resource. 
The Department of Primary Industries and Supported. 
Regional Development produce an information 
sheet or similar which outlines the compensation 
processes under the Fisheries Adjustment 
Schemes Act 1987. 
The Minister for Fisheries consider the Noted. 
circumstances in which ex gratia payments are The Department of Primary Industries and Regional Development is aware of the importance of 
made to commercial fishers, with a view to reducing the compensation issue to the commercial fishing sector. 
the incidence of such payments and instead 
providing a clear basis for compensation eligibility The Department of Primary Industries and Regional Development notes the recommendation. 
in leqislation and qreater transparency. 
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